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11° JuhK 1933.] 


[Continued. 


The Right Hon. Sir Samtjeij HoakEj Bt., G.B.E., C.M.G., M.P., Sir 'MaijCoIiM 
Hailey, G.C.S.X., G.C.I.E., and Sir Findlateb. Stewart, K.C.B., K.C.I.E., 
C.S.I., are called in and examined. 


ChairmaTb. 

5613. Sir Samuel Hoare, you are 
Secretary of State for India. You are 
accompanied to-day hy Sir Malcolm 
Hailey, who is Governor of the United 
Provinces, and by Sir Pindlater Stewart, 
who is Permanent Under-Secretary ot 
the India Office. I imagine that in the 
main it will best forward the course of 
business if your examination is carried 
on upon Command Paper 4268 of 1933, 
which embodies the proposals for Indian 
Constitutional Reforms, and is known 
as the White Paper ? — (Sir Samuel 
Eoare.) Yes, please. 

5614. Have you any statement which 
you desire to make at this stage? — The 
only observation I should like to make, 
my Lord Chairman, before I deal with 
the questions is to state that the White 
Paper is the result of a long senes of 
discussions and investigations beginning 
indeed with enquiries before the War, 
going on with enquiries connected with 
the Government of India Act of 1919, 
then again connected with the enquiries 
made by the Statutory Commission, and 
connected with all the investigations that 
have taken place since then at 
successive Round Table Conferences and 
at successive Inquiries that have taken 
place as a result of those Inquiries. 
Moreover, in addition to that it is the 
result of almost incessant correspondence 
between the Government here and the 
Government of India, and between the 
Government here and the Government 
of India and the Provincial Govern- 
ments. I make this observation in order 
that it should be quite clear that the 
White Paper has not been prepared with- 
out careful thought, but that it is the 
result of this long series of deliberations 
and discussions. 

Marquess of Salisbury. 

5615. Sir Samuel Hoare, the difficulty, 
of course, in the system of the White 


Paper, is th|it there is not one system 
of administration necessarily, I mean, 
but there is the Government, and then 
there are the special responsibilities of 
the Governor, and there is the Reserved 
Services of the Governor General, and 
my first question to you would be what 
staff do you contemplate must be pro- 
vided for the Governor and the Governor 
General to carry out the special 
responsibilities and the Reserved Depart- 
ments ? — We contemplate, taking the 
Provincial Governor first, that he should 
have .whatever staff he requires. It is 
very difficult to state in explicit terms 
what that staff should he, for this 
reason, that one Province differs from 
another Province, and that in one 
Province the Governor may require more 
staff than he requires in another, hut, 
generally speaking, it is implicit in our 
proposals that the Governor should have 
what staff he requires. 

5616. Would they be in the nature 
of .personal staff, or would they be drawn 
from the Indian Civil Service ? — ^The 
kind of staff I (have in mind is a staff 
drawn from the Indian Civil Service, 
no doubt supplemented hy a personal 
A.D.C., or someone of that kind. 

5617- But you do contemplate, in the 
case of each Governor, and even more 
in the case of the Governor General, a 
certain staff to carry out the obliga- 
tions of his special responsibilities? — ^Yes. 

6618. You will remember that it has 
been a matter of discussion amon^t us 
whether there ought to be in the Govern- 
ments, in addition to the ordinary re- 
sponsible Ministers, * a nominated 
Minister, and I think it would be useful 
to the Committee if iwe knew how the 
Government regard that proposal? Of 
course it has special reference to law 
and order, but in our discussions it has 
not been confined to law and order? — 
Might I be clear before I answer that 
question as to ,what kind of nominated 
Minister Lord Salisbury has in mind ? 
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Does he have in mind an official who is 
not responsible to the Legislature, or a 
nominated Minister who is responsible 
to the Legislature? 

5619. I meant a nominated Minister 
who is not responsible to the Legisla- 
ture, that is to say, who is inde- 
pendent of the Legislature? — The Gov- 
ernment have very fully considered 
that proposal, and we have come to 
the conclusion that it would be a mis- 
take to have a Minister of that kind for 
more than one reason. We think, first of 
all, it would concentrate upon that 
Minister all the criticism of the Assembly ; 
he would be regarded as the representa- 
tive of an alien power. Secondly, we do 
genuinely believe that it is most im- 
portant to stimulate the feeling of respon- 
sibility in the Government, and in the 
Assembly, and we feel the existence of a 
Minister of that kind would really under- 
mine the basis of responsibility which is 
the basis of our proposals so far as they 
are concerned with the Provincial 
Governments. 

5620. Do you not think that the diffi- 
culties about law and order which have 
emerged in our discussions make any 
diffierence in the answer which you have 
made? — ^No, I do not. 

5621. Even in Bengal? — ^No, subject to 
the other provisions in the White Paper 
under which we give implicit powers to 
any Governor to intervene in the event 
of grave menace to order or tranquillity. 

5622. That brings me to the question 
of the formation of the responsible 
Government. I do not quite understand 
from, I think it is paragraph 66 or 67, 
whether it is contemplated that there 
should be a Prime Minister in the local 
governments, and a Prime Minister in 
the Central Government? — We have felt 
that these kinds of things must grow up. 
and that we cannot prescribe in detail 
in a Constitution Act exactly hoiw these 
Provincial Governments iwiU work. In no 
case, except the case of the Irish Free 
State Constitution, has it been definitely 
stated how a Government should work. 
It has been left to grow up organically, 
and we felt that it might be that in cer- 
tain Provinces there would be a Prime 
Minister at once; in other Provinces 
there might not. As far as we are con- 
cerned, we look forward to a time when 
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procedure will conform with the proce- 
dure in this country, but we do not think 
we can prescribe it at the outset. 

5623. You mention on the third line of 
page 55 “ the person who, in his judg- 
ment is likely to command the largest fol- 
lowing in the Legislature.” That comes 
very near a Prime Minister? — It does. 

5624. And it is contemplated that the 
Government should be formed of persons 
in whom this person who is likely to 
command the largest following has con- 
fidence ? — ^Yes. 

5625. He will, to some extent, help to 
select his colleagues? — Yes. 

6626. Will the responsibility of the 
Government be joint ? — ^My answer to that 
question is very much the answer I have 
just given about the Prime Minister. We 
should like to see the responsibility joint. 
At the same time we do not think we can 
prescribe it. Joint responsibility never 
has been prescribed in any Constitution 
Act in the British Empire, except in the 
case of the Irish Free State. Moreover, 
we do see difficulties in India that had 
better not be ignored, namely, the fact 
that the Governor has got to consider the 
representation of minorities in forming 
his Government, and in the case of the 
Governor-General he has also got to con- 
sider the representation of the States. 
That makes it more than ever difficult 
for us to prescribe in so many words that 
responsibility is to be collective. We hope 
it will be csollective, but we do not think 
any good will be done -by stating in so 
many words that it is to be collective, 

5627. Of course, if minorities are repre- 
sented, does the Secretary of State mean 
political minorities or religious minori- 
ties? — ^I mean minorities as we always de- 

sifine them in dealing with Indian affairs, 
namely, the principal religious minorities. 

5628. The only difficulty I see about 
that (and I put the question) is what 
will happen if one particular Minister 
loses the confidence of the Legislature. 
Of course, under our system the Govern- 
ment all moves together? — ^Tt is very 
difficult to say exactly what would hap- 
pen. It would depend so much upon the 
importance of the Minister and how much 
support he had amongst his own col- 
leagues. I can imagine the Government 
making it a case of want of confidence. 
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5629. That would apply to the whole 
Government, of course — ^the want of con- 
fidence? — The whole Government. I can 
also imagine that if the Goveriynent had 
not any very great opinion of the Minis- 
ter, they might make the Minister re- 
sign, but I think that that essentially is 
a case that can only be dealt with when 
it arises. 

5630. "What will be the method, as it 
were, by which the Assembly would 
signify its want of confidence in a par- 
ticular Minister? In our system it is 
sometimes done by moving the reduction 
of his vo-te, hut that is not allowed, I 
understand, in this White Paper? — We 
felt that there it was better to preclude 
a vote of that kind for this reason : We 
did not desire a whole series of votes for 
the reductions of Ministers’ salaries con- 
stantly going on in the Provincial 
Assemblies. We contemplated, there- 
fore, that if the Assembly wished to show 
its want of confidence in a particular 
Minister it would either withhold supply 
in his Department or it would put 
down a vote of censure, or anyhow some 
such resolution, as would be treated as 
a vote of confidence by the Government. 

5631. I do not want to press you un- 
duly, Sir Samuel, hut a vote of con- 
fidence would apply to the whole Govern- 
ment? — ^Yes. 

5632. And if a Government ie joint 
then that is reasonable, hut supposing 
the Government consists of a number of 
different Ministers who do not altogether 
agree with each other, how will that be 
worked out? — I am afraid it must be 
decided when the case arises. ^ 1 do not 
see how else it can be decided. If the 
Assembly feels strongly about it, the 
Assembly could put down either a general 
vote of want of confidence or could put 
down a vote expressing its want of con- 
fidence in a particular Minister, and the 
Government would then have to decide 
whether it .would treat it as a collective 
vote of want of confidence upon itself or 
as a vote directed against a particular 
Miniafcer, whom they could sacrifice if 
they wi^ed to. 

5633. It seems to me very difficult to 
work a system of that kind unless there 
was a Prime Minister who could make a 
decision? — I think that may very well 
be so and I think we shall see in many 
cases, perhaps in all cases, there will he 
a Prime Minister. 


5634. Or is it the Governor whom the 
Secretary of State expects to make the 
decision? — I think it must depend. In 
the case where there is a Prime Minister 
the Prime Minister no doubt would take 
thie first decision upon a case of that 
kind. In a case where there is no 
accredited head of the Grovernment, I 
should think then the responsibility might- 
fall upon the Governor. 

Marquess of Salisbury.'] I do not want 
to ask any more questions on that par- 
ticular section. 

Sir Austen Chamberlain.] May T inter- 
pose a question with Lord I'Salisbury’s 
leave? 

Marquess of Salishiury.] Yes. 

Sir Austen Ohcmherlain. 

5635. I wish the Secretary of State 
would apply Lord Salisbury’s question to 
the particular case of Law and Order. 
Is it contemplated that Law and Order 
should he the joint responsibility of the 
Government or that it might be treated 
as the personal responsibility of one 
Minister alone? — ^We should hope, and 
we should do everything in our power, 
to bring it about that the responsibility 
should be joint. The Simon Commission 
laid great stress upon the need of mak- 
ing responsibility as collective as possible. 
It is not because we do not wish collec- 
tive responsibility to exist that we have 
not prescribed it, but it is because we 
feel that it is a matter of organic growth 
rather than of prescription in a particu- 
lar statute. 

Marquess of Salisbury. 

5636. Then in respect of Law and 
Order, you would expect it to be joint 
at the outset ? — I should hope that 
everything would be Joint. 

5637. You have told the Committee, 
have you not, that you expect all thie 
to grow, hut Law and Order is an urgent 
matter. There is not much time for 
growing. We want to know what is 
going to happen at once? — ^Yes, certainly, 
our desire would be that the responsibility 
should he collective primarily no doubt 
upon the shoulders of the Minister, but 
ultimately upon the Government as a 
whole. 



JOINT COMMITTEE ON INDIAN CONSTITUTIONAL KBFOKM 


665 


11° Julii^ 1933.] The Bright Hon. Sir Samttel Hoabe, Bt., O.B.E., ^Continued. 
C.M.G., M.P., Sir Malcolm Hailey, G.C.S.I., G.G.I.E., and Sir Findlater 
Stewart, K.C.B.,. K.O.LE., C.S.L 


5638. That brings ns to Law and Order. 
I believe the Government are going to 
furnish us with statistics as to terrorism. 
Is that so? — ^We certainly can if the 
Committee .wishes. 

Marquess of Salisbury.'] The Secretary 
of State may not have been present when 
the question arose previously. 

Chairman.] My noble friend is think- 
ing of the occasion on which a witness 
undertook to supply us with those 
statistics. 

Marquess of Salisbury.] The witness 
may be in a position to do so, or he 
may not. It was the European Associa- 
tion witness. 

Witness.] I see; but if Lord Salis- 
bury would tell us exactly what he would 
like, we would try to provide it. 

5639. Apparently the matter has just 
been handed in. I do not know whether 
that deals with anything like anarchical 
conspiracy as well as the ordinary out- 
rages? — ^I do not think I have this note 
of which Lord Salisbury speaks. 

5640. I will not press the matter. Per- 
haps the Secretary of State will make 
a note of it. I think the Committee 
ought to be taken into the confidence of 
the Government, if I may say so, as to 
the exact condition of things in Bengal 
and elsewhere than Bengal, so far as it 
exists elsewhere? — I am not quite clear; 
I am only too anxious to do what Lord 
Salisbury asks, but I am not quite clear 
exactly .what he wants. 

5641. I want a picture of what 

terrorism amounts to in Bengal. That 
would include, of course, the political 
outrages and it would include also any- 
thing like evidence of an^ organised 
anarchical effort. Because, a*fter all, if 
we are going to deal with Law and 
Order iwe must know what the subject- 
matter is? — Yes. You restrict it to 

political movements, not to communal 
movements ? Do you bring in Communist 
movements in addition to political move- 
ments against the British Empire? 

5642. I meant certainly primarily the 
political movement? — ^We jrill certainly 
see what we can do to provide the Com- 
mittee with what they ask. 

5648. I do not want to revert to an 
incident which took place earlier in 
our Proceedings, but, of course, it is 
very important that the Committee should 
know how the responsible Police authori- 
ties of the Bengal regard the Terrorist 
condition gnd any political conspiracy. 
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There has been a certain amount of dis- 
cussion in the Committee, but there has 
been no evidence laid before the Com- 
mittee on that head, as to how the Bengal 
Police regard it? — ^I have, of course, been 
in constant communication with the 
Governor of Bengal upon all these very 
important issues, and I know that the 
Gkwernor has been in very close touch 
with his Inspector-General of Police. 
When, therefore, I say that in my view 
Law and Order should not be reserved as 
such, even in Bengal, it is not without 
full consultation with the Governor, who 
is, perhaps, more closely interested in 
the administratio-n of the Police than any- 
body else. 

5644. I am sure of that, of course, and 
I am not going to press the Secretary 
of State to an answer, but I think it 
would really be proper, if I may venture 
to give my opinion, that we should have 
a Witness before us representing the 
Police in Bengal, or knowing exactly 
what their attitude of mind is towards 
this particular subject, and if the Secre- 
tary of State says he would rather not 
answer at this moment, I will not press 
the question ? — *1 think the answer I 
would make now is that I should very 
much deplore serving officials giving evi- 
dence before the Committee at all, and, 
if the Committee decided that they should 
give evidence, I should still say that it is 
very difficult to pick out one particular 
serving officer who may hold opinions 
upon a particular issue, and not to give 
bther serving officers who may not agree 
with him the opportunity of rebutting 
his evidence, 

5645. I shall not pursue it, because 1 
said I would not, but I hope the Secre- 
tary of State will think about it a little. 
Then as regards the C.I.D., would the 
Secretary of State like to say anything 
in evidence in respect of them alone? — 
Would Lord Salisbury make his question 
a little bit more explicit? I am not quite 
sure what it'^is that he wishes to ask me. 

5646. There are two questions which 
arise. The first question is ; Is the C.I.D. 
to be reserved from the authority of the 
responsible Government in each Province? 
A further question is: Shall the C.I.D. 
b© an All-India Service under the 
Governor-General alone ? — There is the 
further question, if I might put it to 
Lord Salisbury, before I answer his two 
questions: What exactly is it that he 
means by the C.I.D. ? The C.I.D. in the 
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minds of many people is the Secret In- 
telligence Branch. As a matter of fact, 
the C.I.D. in India is a much bigger 
organisation than that, and the branch 
dealing with Terrorism is the small special 
Inteligence Branch. Does Lord Salisbury 
mean the C.I.D. generally, that is to say, 
the big organisation in direct touch with 
the ordinary Police administration, and 
with the day to day Police administra- 
tion, or does he mean the small special 
organisation dealing with Terrorism? 

5647. “We should all he very much 
guided by the views of the Secretary of 
State in that matter, but I think I had 
in my mind the sjiecial reference to the 
Terrorist organisation ? — ^The difficulty 
with the big C.I.D. organisation is that 
it is so much tied up with the ordinary 
day to day criminal work of the Police, 
that, administratively, it would seem 
almost impossible to segregate it from the 
Police administration generally. With 
regard, to the Special Intelligence 
Branch, that is to say, the organisation 
dealing jwith Terrorism in Bengal, there, 
I think, a segregation may, adminis- 
tratively, he less difficult, and on that 
account we have in the “White Paper pro- 
posals given the Governors implicit 
powers, though not explicit powers, at a 
time of emergency to make special pro- 
vision for an organisation of that kind. 

5648. You say you have given him 
power or you would give him power? — 
We have under the ^^ite Paper given 
him implicit powers to take action when ^ 
he thinlts fit. 

5649. I am not quite sure that the 
Committee knows what you mean by 
implicit powers.? — If Lord Salisbury 
would look at paragraph 71, on page 56, 
of the White Paper, under paragraph 71 
a Gkivernor could deal with the Special 
Inteligence Branch in whatever way he 
thought fit. 

5650. And you think that the power 
conferred by that paragrap];i would be 
sufficient for him to withdraw the Special 
Branch from the jurisdiction of the 
responsible Hinister, and even withdraw, 
1 suppose, the whole C.I.D. from the 
responsible Minister, if he thou^t fit? — 
Tes; and, if I may make this addition 
to my answer, we felt that it is better 
to deal with a state of affairs of that kind 
m general terms rather than in explicit 
terms, for this reason. First of al, we 
do not wut to make a distinction in the 
Constitution Act between one Province 


and another. Rightly or wrongly, we 
felt that it is better to give all Governors 
these general powers, knowing at the 
same time that it may he necessary, 
perhaps only in one Province, ever to put 
them into operation, but we have felt that 
it is better to deal with general powers 
of this kind, rather than to make explicit 
provision for a particular contingency in 
a particular Province. 

5651. The Governor, of course, using 
that power, might find that it was not 
sufficient to have the Special Branch of 
the C.I.D. under his authority. He might 
want to have agents to carry it out 
within his jurisdiction, or the Governor- 
General, of course, in his own case. Does 
the Secretary of State consider that para- 
graph 71 would cover all that, if it was 
necessary ? — ^Yes. 

Sir Austen Cha/niberlain. 

5652. Lord Salisbury invited me to put 
a question, if I felt inclined. The 
Terrorist conspiracy has shown itself, to 
some extent, in other places than Bengal, 
has it not? — ^Yes. 

5653. It might, though we hope it will 
not, at any time develop in other places ? 
—Yes. 

5654. Do you think it is sufficient to 
rely upon the powers of individual Gov- 
ernors acting in their discretion in such 
circumstances as those, or would it not 
be better that the powers should be 
vested in the Governor-General for the 
whole country, and that that Special 
Branch which may require action in dif- 
ferent Provinces should be under his 
authority in his discretion acting through 
the Governor? — ^I do not think there is 
very much difference between the pro- 
posal in the White Paper and the pro- 
posal just suggested by Sir Austen 
Chamberlain. The Governor in every 
case would be acting as the Agent of the 
Governor-General, and subject to his 
directions, 

5655. The suggestion that I have made 
would make the special organisation, 
wherever it was required, a service re- 
served to the Governor-General, and 
would meet your point, that we must not 
legislate invidiously against a particular 
Province? — think that Sir Austen’s sug- 
gestion is a matter for consideration. I 
would, however, ask him to keep in mind 
the fact that Law and Order is a Pro- 
vincial subject, and it may be found 
better, from the administrative x>oint of 
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Tiew, to keep it more directly under the 
Provincial administration. But, in actual 
practice, the Governor, as I have just 
■said, will be acting as the Agent of the 
Governor-General. 

Marquess of Salisbury. 

5656. The Secretary of State says that 
Law and Order is a Provincial subject, 
but, unfortunately, the criminals do not 
always recognise that? — I do not think. 
Lord Salisbury, that that affects the 
division of subjects in a Constitution Act 
between those subjects which should be 
administered Provincially and those which 
should be administered Centrally. 

5657. Perhaps, I was too brief, but it 
is dear that a conspiracy, and even a 
crime might extend over the borders 
of more than one Province ? — That, of 
course, is perfectly true. None the less, 
if you take the example of the United 
Kingdom, most of the Police administra- 
tion is under local authorities. 

6658. Subject to the Home Secretary? 
— Subject, as Lord Salisbury knows, to 
the Home Secretary to a very limited 
degree. 

Marquess of Beading. 

5659. May I ask you this. Secretary 
of -State; You said just now that the 
Governor would be acting as the Agent 
of the Governor-General; do you mean 
that whenever the Governor is acting 
on his own special responsibility, he 
would be acting as the Agent of the 
Governor-General? — In the Constitutional 
sense, yes. The chain of responsibility 
is the Governor, the Governor-General, 
the Secretary of State, and Parliament. 

6660. I find it a little difiGlcult to 
follow in that way, I am only asking to 
clear it up so that one need not come 
back to it, just to see what is meant 
by it. Do you mean because he is under 
the direction and superintendence of 
the Governor-General under the Act? 
He would be, of course. Is that the 
reason? — ^Yes, There must be the chain 
of responsibility, and the chain of 
responsibility must pass through the 
Governor General to the Imperial Parlia- 
ment and the Secretary of State. 

5661. I only wanted to get quite clear 
as to what was meant by it. Suppose, 
for example, he had the special re- 
sponsibility — ^the Governor of Bengal, we 
will say. He has a special responsibility 
entrusted to him. He wiidiea then in his 
19355 


discretion to act; he takes action accord- 
ingly. He is acting on his own dis- 
cretion, is he not, or do you think he 
wc)(uld have to consult the Governor- 
General? That is what I am anxious 
to ascertain from you? — I think it would 
depend very much upon the circum- 
stances. I think in nine cases out of 
ten a convention would grow up under 
which he would not consult the Governor- 
General, but technically and Con- 
stitutionally the Governor-General could 
give him directions. 

Sir John Wardlaw-Milne. 

5662. May I just ask a question to 
clear that upP The Secretary of State 
refers to the special responsibilities on 
page 23, paragraph 47, in which case it 
is there stated that the Governor-General 
will act on his entire responsibility, and 
that the Governors are to be backed with 
special responsibilities acting as his 
Agent. Is that what he refers to? — 
Yes. The actual paragraph in which this 
is brought out is paragraph 72 of the 
Proposals. 

Mr. Zafrulla Khan. 

5663. Which should, of course, be read 
with paragraph 43 in the Introduction 
on page 22? — ^Yes, in paragraph 43 of 
the Introduction. Paragraph 43 is ex- 
planatory of the position. 

Marquess of Scdisbu/ry. 

5664. If I may repeat what has already 
been discussed in the Committee, though 
I think it has not been discuss^, when 
we have been taking evidence, which 
makes, of course, a great difference, in 
connection with this subject — ^what pro- 
posal is in the mind of the Government 
with regard to giving access to various 
officials, leading officials, in each Govern- 
ment to the Governor, or in the case of 
the Go-vernor-General, and I refer very 
particularly to the Inspector-General of 
Police. Bo the Government con- 
template that the Inspector-General of 
Police would have the right of access to 
the Governor of his own motion? — ^We 
ha'ie very fully considered the various 
alternatives, and I think ^we should all 
admit that there is a good deal to be 
said for either course. At the same time, 
we have come down upon the view ex- 
pressed in paragraph 69, under which the 
Governor would possess general powers 
of arranging to see any officials that he 
wished, at any time that he wished, and 
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1 believe in actual practice a Governor 
who is effectively carrying out his duties 
and who is interested in the administra- 
tion of his Province, will see the 
Provincial officials very frequently; and, 
in the case of the Inspector-General of 
Police, it is open to the Governor, under 
paragraph 69, to make any arrangement 
that he likes with him. 

5665. Of course, the difficulty is that we 
do not understand how a Governor can 
exercise his special responsibilities unless 
he is kept always au faii with what is 
going on? — ^We should hope he would be 
kept au fait with what is going on, both 
by his own staff and also by giving direc- 
tions that (whatever papers were im- 
portant in the administration sliould be 
brought to him, and he should have an 
opportunity of studying them. I con- 
template that the Governor would be 
following very closely what was happen- 
ing, and that he would have at his dis- 
posal both the staff and the reports to 
check what was happening outside, and 
to realise when a situation was develop- 
ing under which he might have to inter- 
vene under his special responsibilities. 
Upon the whole, we have thought that 
that was a better course than the course 
of stating explicitly in a Constitution 
Act that such-and-such officials have the 
right of access. We felt, rightly or 
wrongly, that if we had made a state- 
ment of that kind in explicit terms, the 
result of it would he, first of all, to 
undermine the responsibility of the 
Governor, and, secondly, to give the im- 
pression that there was suspicion between 
the Governor on the one hand, and his 
Ministry on the other. On that 
account, it seemed to us much wiser in 
the interests of sound administration and 
in the interests of peace and concord 
between the two sides of the Government, 
to give the Governor the fullest possible 
powers, but to let him exercise them in 
the way that he thinks best in the cir- 
GUiDStances. 

•5666. Has it not occurred to the Secre- 
tary of State that it is much more in- 
vidious for the Governor to send for^he 
Inspector-Genbral at a parfficular moment 
than if he saw him regularly? — am con- 
templating that he would see him 
regularly. 

5667. You mean under this Clause he 
would be able to say : I will see the 

Inspector-General once a week ” ? — Yes. 


Lord Bmtace Percy. 

5668, Has the Secretary of State ever 
considered the possibility of giving cer- 
tain* officials who have a more or less 
independent or statutory status, such as 
the Inspector-General of Police, the 
Advocate-General, and the Accountant- 
General, the right of access both to the 
Cabinet and to the Governor in order to 
avoid this invidious appearance? — I am 
not sure how far we have considered the 
right of access to the Cabinet. I think 
there again, subject to further con- 
sideration, I would say that it is better 
to leave it in general terms. After al, 
we are dealing not with a small uniform 
country, but with a great Continent, 
and I believe myself that procedure is 
going to differ very much from one Pro- 
vince to another, and that it is therefore 
better not to be too explicit in matters 
of this kind, but to ensure the Governor 
having the fullest possible powers for 
dealing with his special responsibilities 
but leaving him a certain latitude as to 
ho.w he applies them. 

Sir A. P. Patro.'] May I add, with the 
Noble Lord’s permission, that at present 
the Heads of Departments, especially the 
Inspector-General of Police, is always 
invited to be present at Cabinet meet- 
ings, and to give his advice in matters 
relating to the carrying out of law 
and order in the Provinces. I am sure 
my friend, Sir Ramaswami Aiyar will 
also support me, that, in connection with 
the Mopla Rebellion the Inspector- 
General was invited to advise the Cabinet 
as to the procedure to be adopted. 

Marquess of Salisbury.^ 1 appreciate 
the reasons which affected the Secretary 
of State in the answer he gave, but, if 
Parliament is giving up this tremendous 
authority, it is necessary to reassure us 
that there will he proper liaison between 
the principal officials and the Governor. 

Sir Pamaswami Aiyar.'] As my name 
was mentioned by Sir A. P. Patro, it 
may be as well to mention that, 
although now and then the Inspector- 
General was present at meetings of the 
Cabinet, yet his Excellency, Lord 
Willingdoii, always made it clear th^t the 
Inspector-General should consult the 
Member first, and, with his permission, 
attend the Cabinet. 

Sir A. P. Patro. 

6669. Yes, that is so? — ^If I may add 
this observation to the answer I have 
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given to Lord Salisbury, I quite realise 
the need not only for reassuring public 
opinion here, but for reassuring a great 
service like the Police in India, but T 
still think it is better to deal with the 
question in the general way in which we 
have dealt with it in the White Paper, 
supplementing, however, the clauses of 
the Constitution Act by whatever is 
thought fit in the circumstances to insert 
in the Instructions. I think the 
Governor’s Instructions are the proper 
vehicle really for giving him a lead as to 
how we hope he will exercise these par- 
ticular responsibilities, and I would 
remind Lord Salisbury that special 
sanction is to be given to these Instruc- 
tions by making them subject to a vote 
of both Houses of Parliament.* 

Lord Salisbury, 

5670. So if they are modified that will 
come before Parliament again? — Yes. 

Marquess of B,ea^ing. 

5671. That means, as I understand it, 
S^retary of State, that in the Constitu- 
tion Act in some form or other (it may 
be in an Appendix, or whatever you 
think right) there will be a provision 
dealing with these Letters of Instruc- 
tions? — Yes, certainly, 

5672. It does not mean, ,does it, that 
whenever a Governor or Governor-General 
is going to India, or to a Province, his 
Letters of Instruction would then have 
to be submitted to Parliament? You 
did not mean that, did you ? — That would 
be standing Instructions both to the 
Governor-General and to the Governor. 

5673. I am drawing the distinction as 
I thought between what is in the Act of 
Parliament, or in one of the Appendices 
to the Act of Parliament, as defining 
what is to be in the Letters of Instruc- 
tion. That is general. The question I 
wanted to put was, Is it suggested that 
under this practice it would be necessary 
for Letters of Instruction issued to a 
particular Governor or a Governor- 
General after the Constitution Act is 
passed, to be submitted to Parliament? — 
As Lord Reading knows, the Letters of 
Instruction are standing Instructions. 

5674. Yes? — And, as far as I know, 
the Governor’s Instructions have not been 
varied since the Government of India 
Act. These 
for 12 years. 

5675. They are not under Act of 
Parliament at all, are they? — ^No, but I 
am making that statement in order to 


Insi^uctions have gone on 


show that they are not in actual practice 
varied from year to year, but it is our 
intention that Instructions in the future 
should have Parliamentary sanction 
behind them for this reason, that we are 
•making them the vehicle of so many im- 
portant developments. 

5676. I only want to get this clear. I 
am not challenging for a' moment that 
view. All I wanted to be clear was this; 
I quite follow that that would be neces- 
sary in the Constitution, that you wish, 
to get certain instructions which would 
have to form part of the Letters of In 
struction. All that would be dealt with 
by the Act of Parliament, but what is not 
clear to me, and why I am asking the 
question, is when a Governor or a 
Governor-General is about to proceed to 
India to take up a position to wihich he 
has been appointed is it suggested that 
the Letter of Instruction appointing 
him would then have to come before 
Parliament for approval? — ^I see Lord 
Reading’s point. 

5677- The reason I am putting it, Secre- 
tary of State, is because, for the first 
time, I think, you are making Letters 
of Instruction which hitherto have been 
from the King, and which will continue 
to be from the King, much more subject 
to Act of Parliament than has hitherto 
been the case. That is why I was ask- 
ing? — I am assuming that under the 
White Paper proposals g. Resolution of 
both Houses would give sanction to the 
standing Instructions, and those standing 
Instructions without further alteration 
would he issued to a Governor when he 
was going to India. 

5673. May I put one final question on 
it, and then, as far as I am concerned, 
I have finished? That would not mean, 
would it, that you would have to con- 
form in each case to particular Letters 
of Instruction as passed by Act of 
Parliament? It would mean that you 
must at least include and comply with 
those, but it would ne-t mean that you 
could not vary them, would it, because 
certainly, in my experience, I have 
known the Letters of Instruction varied 
before without their having to be sub- 
mitted to Parliament, of course. It was 
done by letters from the King? — I had 
better refresh my memory on that point. 
I did not think that Governors’ Instruc- 
tions had been varied. I am dealing with 
the Provincial Governors. 

Marquess of Beading . I do not want 
to press the point. Would you mind 
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having it examined so that they we may 
be clear about that? My impression was 
certainly that hitherto there has been 
elasticity in the Instructions which ha^e 
been issued, and all I wanted to see was 
that that should be continued. I 
remember, in my own case particularly, 
definite alterations were made in the 
Letters of Instruction without Act of 
Parliament in order to meet new condi- 
tions. 

Sir Tej Bahadur jSfapru.] May I 
remind Lord Reading that when he was 
the Viceroy it was discovered that by 
chance a clause giving him the Royal 
Prerogative of Clemency was omitted, and 
I had to> draw the attention of the India 
Ofi&ce to it at that time, and the Instru- 
ment of Instruction was varied. It arose 
in a very important case which passed 
through me to your Lordship. 

Marquess of Beading, 

5679. Yes? — ^I will certainly look into 
Lord Reading’s point, but I think it is 
sufficient for this examination this morn- 
ing for me to say that the main direc- 
tions in the Instructions we intend, under 
the White Paper, to have the sanction 
of both Houses of Parliament. 

Archbishop of Canterbury May I ask, 
to make that clear; In paragraph 64 
there is opportunity given for Parliament 
not only to approve of the original Instru- 
ment of Instructions, but to make repre- 
sentations as to any amendment, addition 
or omission? 

Marquess of SaliBbury,“\ That is at the 
time it is first submitted to Parliament, 
I take it? 

Archbishop of Canterbury,'] Is that at 
the time it is first submitted, or at sub- 
sequent stages? 

Marquess of BcHisbury,] It does not 
mean that Parliament is suddenly to 
come down proprio motu and say : “ We 
want the Instructions altered.” Of 
course Parliament can do anything, but 
that is not the intention, is it? 

Chairman, 

5680. I think it is for the Secretary of 
State to consider whether he should put 
in some Memorandum at the end of his 
examination to clear up these points 
which have raised, if that is his 
view? — Certainly, my Lord Chairman, as 
long as we are clear that the important 
things will be in the Instructions, and 
the important things will have the 
sanction of Parliament behind them. 


Marquess of Salisbury. 

5681. May I add one word for the 

Secretary of State’s consideration? He 
has used several times in answer to»my 
noble friend the words “ standing in- 
structions,” so I gather they will be 
uniform always — not any special instruc- 
tions to the Governor of Bengal different 
from those to any other Governor. He 
mentioned that, did he not? “ Stand- 
ing” would mean that they were a 
uniform thing issued to every Governor 
of every Province when he went out? — 
Yes. , 

5682. I wonder if the Secretary of 
State will consider whether that is 
sufficient? — ^Yes. Lord Salisbury will 
also bear in mind that the Secretary of 
State, outside the instructions, very often 
gives directions to a particular Governor. 

5683. Yes. I am sure the Secretary 
of State will forgive me saying that is a 
protection to the Secretary of State, but 
it is not altogether a protection to 
Parliament? — Except to this extent, th§t 
the Secretary of State is responsible to 
Parliament. If he is giving his direc- 
tions badly, as a rule there are plenty of 
critics who make it known. 

Marquess of Salisbury.] If Parliament 
knows anything about it. 

Major Aiilee, 

5684. Could I ask the Secretary of 
State whether it is the intention that 
Constitutional progress in the Provinces 
of India should be efFected by varying 
from time to time the instructions given 
to Governors; whether that is done by 
Parliament or the Secretary of State is 
another matter; but whether that is the 
intention of using that as a vehicle for 
alteration? — ^Yes; I certainly con- 
template development taking place on 
"those lines. I think in actual practice 
what mil happen will be what has hap- 
pened in many other parts of the British 
Empire, namely, that instructions and 
future Acts of Parliament regarding the 
effect to be ^ven to represent an actual 
state of affairs that has been created. 

Sir Austen Chamberlain. 

5686. Would the Secretary of State put 
forward the fact that ^ "the instructions 
would be subject to assent of Parlia- 
ment as a guaran.’tee for Parliament or 
a safeguard for Parliament on which 
Parliament could rely.?— Yes. 
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5686. The answer which he has just 
given would seem to imply that after 
those instructions have been approved by 
Parliament they might be varied without 
the authority of Parliament? — No; if I 
gave that impression it was not what 
I intended. Supposing Parliament was 
ready to alter the instructions in the 
future, Parliament, I assume, would take 
into account the developments of a 
period of years, but the sanction of Par- 
liament would be equally necessary. 

Archbishop of Canterbury, 

5687. Does not No. 72 contemplate not 
only that there will be the instrument of 
instructions which cannot be varied with- 
out the authority of Parliament, but also 
provisions for special directions to the 
•Governor by the Governor-General or by 
the Secretary of State, provided they are 
no^ inconsistent with these instructions? 
— ^That is so. 

5688. So it leaves there, provided it be 
not inconsistent with the instructions, a 
certain liberty with the Secretary of 
State to give directions as circumstances 
may arise as head of the Executive? — 
Tee, that is so ; and that latitude 
would enable the Secretary of State 
or the Governor-General to give 
directions to a particular Governor to 
exercise his powers in this or that way. 

5689. Provided it be not inconsistent 
with the instructions to which Parlia- 
ment has given its assent .P — ^Yes. 

Marquess of Salisbury, 

5690. I do not know whether you could 
lay a model form of instructions before 
the Committee so that we should know 
and Parliament should know exactly what 
was really intended? — ^Yes; we have no 
doubt Lord -Salisbury wil remember a 
draft in paragraph 73 which is not in- 
•tended to be exhaustive* 

5691. No — it says, " inter alia ? — 
But it is intended to be an illustration of 
the kind -of instructions we have in mind. 

6692. I think if that could -be developed 
so that iwe should know, not necessarily 
the final form which the Secretary of 
State would adopt, but the sort of thing 
he is contemplating, it would be helpful? 
— am reminded that our reason for not 
inserting greater detail into the instruc- 
tions in paragraph 73 was that we felt 
that we had better wait until the Com- 
mittee had got further with its de- 
liberati-ons and until we knew what 


further instructions the Committee wished 
to have inserted. 

5693. Of course, the Secretary of State 
must choose his time when he thinks fit 
to do it? — ^But I would certainly agree 
with Lord Salisbury that at some time 
or other (perhaps when our minds are 
a little clearer as to what we .want xn 
the instructions), such a draft should be 
put before the Committee. 

5694. We have discussed something 
about the special responsibilities of che 
Governor and how the Governor is to 
know the occasions when he ought to use 
his special responsibilities, and this 
brings me to the further question of how 
the Governor will act under his special 
responsibilities if his directions are not 
carried out. Of course, we are assuming 
that he is at issue with his Ministers, 
otherwise the case would not arise. No 
doubt the ordinary case will be that he 
will not be -at issue with his Ministers, 
but the special responsibilities are there 
when he is at issue with his Ministers, 
or with one of them, and in that case, 
when he finds it necessary to exercise his 
special responsibilities, how will he see 
that his order is carried out?— Con- 
stitutionally his orders will have to be 
carried out. His order will be the only 
ejffective order. Any ofl&cial, therefore, 
will have to carry out his order. When 
it oomes to .a political situation it might, 
I suppose, be suggested — ^perhaps it is 
suggested in Lord Salisbury's question — 
that the officials would refuse to carry 
out the Governor's order. 

5695. We will not say refuse." We 
will say “ neglect to carry them -out." 
I will say “ refuse " if you like, by all 
means ? — ^Tf it were simply a case of 
neglecting to carry oxit the Governor's 
order I would have to insist that it was 
carried out. If, on the other hand, they 
refused to carry out his order (a con- 
tingency that I should have thougKt was 
very unlikely, in view of the fact that 
in all these difficult times now, for many 
years under the greatest provocation 
very often, under the greatest political 
pressure very often, the Services, both 
Indian and British, have carried out 
their instructions), I would say that m 
a contingency in which the Services 
refused to carry out the Governor’s in- 
structions, then a state of emergency had 
arisen an-d the breakdown cljiuse in rbe 
Constitution (105) would have to come into 
operation, and he would have to take 
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over the government himself. I think 
it is very unlikely that that state of 
affairs would arise, if for no other 
reason than that for years to come the 
Governor will have the Secretary of 
State’s services and the other superior 
services on which to depend; but when 
I say that, I do not in the least intend 
to suggest that the other services, mainly 
Indian services, are in the least likely 
to refuse to carry out the Governor’s 
orders. 

5696. No, hut when you are providmg 
a safeguard, of course, you must contem- 
plate the cases when the safeguard is 
required. Let us suppose (I hope every- 
body here will realise I am not saying 
this iby way of desiring to be in the 
least bit neglectful of ^reasonable feelings 
and susceptibilities, but we must put 
the case as it might arise) there was a 
Communal difficulty and the psGrticular 
Minister, because of his Communal con- 
victions, was unwilling to carry out an 
order of the Governor under his special 
responsibilities, what the Committee, 3 
am sure, would want to know is, how 
would he proceed to enforce his will? 
All the subordinate officials .would be in 
the hands of the Minister. Their careers 
would be dependent upon his will, and 
so forth, and how would he act if he 
found that what he directed was not 
carried out? Of course, the Secretary of 
State said he might suspend the Con- 
^tution, but he cannot do that every 
time there is a breach of the rule of 
special responsibility?— The Governor 
would give his order; I believe the 
Governor’s order would be carried out 
In the event of communal trouble, I sup- 
pose it might be argued that officials 
might refuse to carry out their orders 
under present conditions. They never 
have done so; T do not believe they will 
do so. 


— 7. But, surely, the answer, “ Th( 
never have done so,” is no sufficiei 
reply when we are substituting for t] 
present Government responsible Mini 
ters. After aH, the responsible Ministe 
we large^ and must be largely affects 
by tbe views of their electors and the 
constituents?— It is not a complete repl; 
I quite admit; at the same time, it 
a presumption, anyhow, judged upon oi 
past^perience, that they will carry oi 
the Governor’s orders. 

66^. But I mean, if they will can 
out the Governor’s orders, why have tl 


rules of special responsibility at all? — 
For the simple reason that the Governor 
could not intervene unless he had this 
field of special responsibility. 

5699. I should have thought he could 
always intervene. He could say to the 
Minister that he wished certain things 
to be done? — Certainly, he oould, if he 
had no ministerial responsibility, but the 
whole basis of our scheme is that there 
should be ministerial responsibility, and 
the Governor should only intervene in his 
own special field of responsibility. 

5700. I must not press the Secretary of 
-State too far, but, at any rate, the Secre- 
tary of State does not contemplate a 
case where a responsible Minister would 
decline to carry out the wishes of the 
Governor P — ^Yes, I do ; I contemplate 
that case, and I contemplate that the 
Governor then would give instructions 
to officials over the head of his Minister, 

Sir Austen Chamberlain. 

6701. Would he not dismiss his 
Minister? — Certainly, I should think so, 
almost inevitably. 

Sir Austen Chamherlain.2 I understand 
Lord Salisbury’s fear to be that if the 
Minister remained in office, the Services 
would look to him as their Chief, and be 
afraid to obey the Governor’s in- 
structions? 

Marquess of Salisbury. 2 That is right. 

Sir Austen Chamberlain. 

5702. Would not the Governor’s remedy 
be to dismiss that Minister and appoint 
another who would carry out his instruc- 
tions? — should think so. I hope the 
contingency will not happen very often, 
but supposing it did, I can imagine that 
is what would happen. 

Marquess of Salisbury. 

5703. We all hope, of course, that the 
contingency will not happen; it is only 
if it does happen?— Yes. Lord Salisbury 
must, however, remember that the Senior 
Officers in the administration will not he 
dependent for their careers upon a 
Minister of that kind at aU or upon a 
Government that is* hostile to the 
Governor. 

5704. .^1 the subordinate officials, the 
local Police, and others, will largely de- 
pend upon the Minister, for instance? — 
Yes; at the same time, in a contingency 
of that kind, judging from experience 




JOINT COMMITTEE ON INDIAN CONSTITUTIONAL EEEOEM 


673 


11° Jvlii^ 1933.] Tihe Baglit Hon. Sir Samuel Hoarb, Bt., 'G-.B.E., ^Continued, 
O.M.G., M.P., Sir iMaloolm Hailey, G.C.S.I., G.O.I.E., and Sir Findlateb 
SflnawART, K.C.B., K.C.I.E., G.S.I. 


here, I would ihave said that the lower 
officials in the Services would follow their 
senior officials. 

5705. The District Magistrates, for in- 
stance; they would he directly under the 
responsible Minister? — ^No; they would be 
recruited under the Secretary of State 
and Parliament. 

Lord Sardinge of Penshurst,'] May I 
put a question, with Lord Salisbury’s 
approval ? 

Marquess of Salisbury, 2 If you please. 

Lord Hardinge of Penshurst. 

5706. Would the Governor have the 
right to dismiss a Minister? — ^Yes, and 
certainly in the exercise of his special 
responsibilities. 

Lord Harding e of Penshurst, 2 Is that 
included in your draft? 

Lord Eustace Percy. 

6707. Supposing it is not under his 
special responsibilities ? It is inherent 
in the tenure of the Minister, * under 
paragraph 66, to hold office during the 
Governor’s pleasure? — ^Yes. Though that 
is a phrase that has become somewhat 
restricted in meaning by constitutional 
usage. But apart from that, there is 
the fact that in his held of special re- 
sponsibilities the Governor can intervene 
in any way he thinks fit to see that those 
special responsibilities are carried out. 

Marquess of Salisbury. 

5708. Supposing the Minister was dis- 
missed and supposing that the convention 
which the Secretary of State hopes for 
had already grown up, and there was 
joint responsibility, and, thereupon, the 
rest of the Government said : “ Oh, no, 
of course, we stand in with our col- 
league; we shall all resign,” what would 
the Governor do then? — ^He would have 
to look for another Ministry. 

5709. Who would not have a majority 
in the Chamber? — ^Who might not have 
a majority in the Ohamber. 

5710. Well, what then? — ^He might 
have to have an election. 

6711. He might dissolve Parliament? — 
Yes. 

6712. That is not always effective, as 
we know?— •'^at would Lord Salisbury 
suggest? What further power would he 
suggest that he should have? 

5713. My object is to get from the 
Secretary of State a complete picture of 
what really is going to be done under 


the White Paper and when he produces, 
as he has done with the greatest candour, 
these proposals for special responsibility, 
which mean what is to be done in the 
case of a crisis, then I am only asking 
how the crisis could be worked out, and 
I am suggesting to him that if the 
Minister resigned or was dismissed, his 
colleagues might resign and the Governor 
might be left in the position of not being 
able to get a Government at all? — If he 
could not find a Government at all, then 
a case of a breakdown of the Constitu- 
tion would have arisen, and he then has 
to resume full powers. I do not myself 
believe that that situation is ever likely 
to arise, particularly in view of the Con- 
sitution of the Provincial Assemblies. I 
think it is most likely that the Governor 
would be able to find an alternative 
Ministry. 

5714. It really depends upon how far 
the thing had developed on the lines 
which the Secretary of State anticipates. 
If a Parliamentary system with joint re- 
sponsibility had grown up after the model 
■of the British Constitution, which is what 
I understand to be the object, it almost 
certainly would happen. Unless the 
Minister had acted against the wishes of 
his colleagues, they would all stand by 
him? — ^Yes. At the same time, Lord 
Salisbury should remember the Composi- 
tion of the Indian Assemblies. My own 
conjecture would be that a situation of 
this kind might arise in a case of com- 
munal discrimination ; I think that is the 
kind of state of affairs that might lead 
to a crisis in several of the Provinces. 
In that case, it seems to me to be reason- 
able to expect that the Governor would 
not be entirely isolated, but that he 
would have behind him a big body of 
op inion, *Tboth in the Assembly and in the 
Province outside. I think it would be 
very rarely that the Governor would find 
himself entirely isolated, with not 
sufficient support in the Assembly or in 
the Province to form an alternative 
Government. 

6716. The Secretary of State will 
remember that in his evidence Sir John 
Thompson suggested that there might be 
a government of officials, but he knows 
that that is really not allowed under the 
White Paper. They must all be Members 
of Parliament, must they not? — Sup- 
posing the Governor cannot find an 
alternative Ministry, and the Constitu- 
tion has been brought to a standstill, then 
a breakdown would arise and the 
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Governor would carry on with officials or 
anybody else that he wished. 

5716. I meant, short of a breakdown, it 
would not be open to him wlien the 
Government resigned to fill the offices witli 
officials P — No. 

5717. Therefore, he would be driven to 
suspend the Constitution, in that case? 
— he could not find an alternative 
Government. 

5718. That would be a very strong 
measure to take, and would only be taken 
very occasionally ? — very strong 
measure, and I should hope rarely, if 
ever, exercised. 

Marquess of Salisbury.’] Of course, that 
is a matter of opinion. 

Marquess of Beading.] May I suggest 
that something of the kind has actually 
taken place; the Secretary of State will 
be aware of it. It occurred in my time, 
and I think also in Lord Irwin’s time, in 
which there was a difficulty in con- 
stituting Ministries in the particular 
Provinces for tlie purpose of administer- 
ing the transferred subjects, and there 
was a breakdown in that sense, but as 
they had not a majority, no Ministry had 
a majority, in the end I think it was by 
order of the Governor-General, if I 
remember ri^t; then the Governor would 
take control and did administer, and ad- 
ministered for some time. In my time, 
I remember it happened in two Provinces; 
one, I think, was in the Central Pro- 
vinces, and the other was in Bengal : and 
in Lord Irwin’s time, I think it hap- 
pened also. It certainly did in those two 
Provinces in my time. There was no 
difficulty. If I may say so quite frankly, 
the only real difficulty we found was 
that there was no expansion of the de- 
velopment, because it was felt that deal- 
ing with it in that way, the Governor did 
not care to go into any matter, but just 
contented 'himself with administering to 
the best of his ability. 

Marquees of Zetland.] He had the 
nucleus of an Executive Council at that 
time? 

Marquess of Beading.] Certainly, it was 
so, I agree; hut still the Governor had 
to act. 

Lord Irwin.] Of course, with reference 
to .what Lord Zetland has just said, in 
the same way in the future if this ex- 
treme situation dev^oped, he would also 
have the personnel of the several De- 
partments: they would remain and, 


presumably, from them he might select 
persons to help him, if he so thought fit. 

Marquess of Zetland.] Yes. 

Witness.] Perhaps, I might review in 
a sentence or two the kind of way an 
which I think the Governor will exercise 
his special responsibilities. I imagine 
that the Governor will keep in very close 
touch with what is happening over the 
whole field of Provincial administration. 
He will have at his disposal the officials 
to advise him, but what is much more 
important, I am contemplating that he 
will keep in very close touch with his 
Ministers and that there will not be this 
gulf between them, one side going one 
way and the other side the other; hut 
that the Governor will be keeping in 
very close touch with them, and he will 
know some time in advance before a 
situation arises in which it might be 
necessary for him to exercise his special 
responsibilities; and, I believe, in that 
case, if the Governor is a sensible per- 
son and if the (Ministers are sensible 
persons~and we have, after all, to assume 
a certain measure of commonsense in 
any proposal that we make — what the 
Governor would then do would be to talk 
over the situation with the appropriate 
Minister and, if necessary, with the 
Cabinet, and to get the Cabinet to so 
act as to prevent that situation arising 
at ail. I believe myself that in ninety- 
nine cases out of one hundred, as a re- 
sult of that kind of consultation and 
ooK>peration, the situation will not arise 
at all under which the Governor would 
have to intervene. If the situation does 
arise, then the Governor will have to 
take what action he thinks fit. He will 
have to give his directions to the Civil 
Service; he will have to give his direc- 
tions, if necessary, to the Ministry, and 
if there is then a cleavage, it may lead 
to the Minister’s resignation or dismissal. 
It may lead eventually to the Govern- 
ment resigning, to an election taking 
place, and eventually to a breakdown 
of the .Constitution altogether, and to 
the resumption by the Governor of full 
powers; but, I believe myself that that 
kind of contingency is very unlikely to 
happen. If it does happen, we have 
given both the Governor-General and the 
Governor full powers to deal with it; 
but we rely very much upon a system of 
co-operation growing up between the 
Governor and his Ministers, under which 
the Ministers of their own initiative will 
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take such action as to make it unneces- 
sary for the Governor to intervene under 
his special responsibilities at all. 

Sir Austen Chamberlain. 

5719, Secretary of State, the Governor 
under the new system will have immense 
responsibilities, will he not? — ^Yes. 

6720. It is common ground to us. I 
think, that he must be in a position to 
keep himself fully informed of what is 
going on, Because in certain contingencies 
he himself might become personally re- 
sponsible for action? — Yes. 

6721. And unless he knows and is fully 
informed as to what is going on from day 
to day, those contingencies may come 
upon him by surprise and find him un- 
prepared j that is common ^ground? — 
Yes. 

5722. In those circumstances, can you 
develop at all the answer you gave to 
Lord Salisbury, that the Governor was 
to have whatever staff he required. I 
do not visualise the machinery through 
which the Governor is going to keep him- 
self informed? — Generally speaking, I 
feel that he must have a definitely more 
expert staff than he has got at present, 
and I would suggest that you should put 
that question to Sir Malcolm Hailey, who 
will deal with it from his own practical 
experience, I would also suggest that 
it is very difficult to specify exactly what 
staff any Governor should have, for this 
reason : I should be surprised if Sir 
Malcolm Hailey did not say that a 
Governor in one Province would want a 
larger staff than he wants in another 
Province. That being so, it is very diffi- 
cult for me to say more than that the 
Governor would have whatever staff is 
required for that Province, and under 
the White Paper we retain the power for 
ensuring that he should have an adequate 
staff ; but I would suggest that Sir Mal- 
colm should now develop it a little bit 
further from his own practical experience. 

6723. If you please, do so, Sir Malcolm? 
— (Sir Malcolm B.a'dey.) I feel that a 
distinction will undoubtedly have to be 
drawn between the Presidencies and the 
other Provinces, because you have coming 
to the Presidencies in the past, at all 
events, Governors who have not previ- 
ously been acquainted with India. The 
personal staff of Presidency Governors 
at present consists of a Private Secre- 
tary, and of a Military Secretary, 
who deals mostly with social affairs. In 


the other Provinces you have a Private 
Secretary who is generally a Military 
Officer, and almost entirely deals with 
social affairs. I feel sure that in the 
Presidencies in the future you will have 
to have a Governor’s Secretary, .who will 
have to be a senior civilian practically of 
the same class, or the same standing, as 
officers who are now appointed Executive 
Councillors, or Members of the Board of 
Revenue. Without such an officer the 
Governor would be unable, at all events 
in the first instance, to keep himself in 
touch and fully informed of administra- 
tive matters. In the other Provinces it 
is possible that you need not have an 
o-fficer quite so senior, but he should, at 
all events, be of a senior Collector’s or 
Commissioner’s rank, because one must 
anticipate that when the Governor is 
^ away on tour there will need to be some- 
body who can consult on his behalf with 
the Ministers, not in any definite and 
formal manner, but in case the Ministers 
wish anything to be brought specially to 
the Governor’s notice. Also I assume 
that he will have to see various visitors 
officially, and otherwise, on the Gover- 
nor’s behalf. It is therefore necessary 
that he should be a man of experience. 
If it, further than that, becomes incum- 
bent on the Governor to take over any 
special branch of work in exercise of his 
special responsibilities, it is clear that 
he will need additional assistance. Take, 
for instance, the special branch in Bengal, 
At present that is entirely in charge of 
one Deputy Secretary. It is clear that 
the Governor if he had to take over 
that branch in an emergency would need 
a secretariat officer of his own in charge 
of it. Ordinarily, I do not think that 
he would need much further addition to 
his establishment other than clerical, but 
it might be that on special occasions, 
for instance, we will assume that a famine 
was on or there was a great deal of 
internal trouble of a communal nature, 
he might have to add temporary 
to his secretariat staff. There would be 
more people to see, and more work fall- 
ing directly on him. He might, there- 
fore, have to add an assistant to- his Sec- 
retary, I assume that in the future he 
would have his own secretariat establish- 
ment. At present most of his work passes 
off to the Government Secretariat. They 
keep most of his papers for him, and 
correspondence is conducted largely 
through them, save personal correspond- 




676 


MINUTES OF EVIDENCE TAKEN BEFORE THE 


11® Jidiij 1933.] The Right Hon. Sir Samitbl Hoab®, Bt., G.B.E., IContinued. 
C.M.G,, M.P., Sir OIalcolm Hahjst, G.O.S.I., G.C.I.E., and Sir Findlateb 
Stetvtart, K.C.B., K.ai.E., C.S.L 


enoe with the Viceroy. Clearly in the 
future, as he has a special and individual 
position, he would have to have his own 
clerical staff, hut that is a matter easily 
arranged and would not necessarily in- 
volve anything very much in addition 
to what he has at present. Quite clearly 
if he has to correspond with the Gover- 
nor General on the action of his Ministers 
that could not go to the General Sec- 
retariat. That is the kind of staff that 
personally, I think, would suit the occasion 
or the needs of the new Constitution. 
Provision is made in paragraph 65 of the 
proposals for his personal and secretarial 
staff, which would be fixed by Order in 
Council. That would not in itself 
apparently apply to any special staff that 
he might have to engage on occasions, 
and he would have to find that through 
the powers given him in paragraph 98f •' 
But it is just possible that that point 
that I have raised in regard to paragraph 
66 might need to be looked at on the 
matter of drafting afterwards. It is, 
however, only a minor point. 

5724- "What is the part of paragraph 98 
to which you are particularly referring 
us? Is it sub-paragraph (2)? — (Sir 
Samuel Soare.) Yes, it is sub-paragraph 
(2), (Sir Malcolm Kailey.) Sub- 
paragraph (2). It is just possible that 
the wording of that might need to be 
altered in order to make it clear what 
“ personal or secretarial staff ’’ meant; 
but that is only a matter of drafting. 

5725. Secretary of State, I will come to 
another subject. It is provided by the 
White Paper that Ministers must be or 
become within six months, I think it is. 
Members of the Legislature. Have you 
considered whether it might not be con- 
venient, at any rate, at this stage of de- 
velopment of the Constitution to enable 
the Govemor to appoint a Minister with 
the good^ will of his colleagues who had 
not obtained a seat in the Legislature; 
who would have no right to vote, but to 
whom mi^t he accorded the right of 
-speech in the Legislative Chamber? — (Sir 
Sarma Hoare.) My difficulty is the diffi- 
culty of the Cabinet’s responsibility, and 
I do not quite see how such a Minister 
would fit into a Cabinet of which all the 
other Ministers were responsible to the 
L^islaiure. I would have thought it was 
better to give the Governor, as we have 
given the Governor, power to make an 
appointment for an emergency. Under 
iiho White Paper proposals a Minister has 


to be a Member of one or other House 
only after a period. We had in mind an 
emergency in which it might be necessary 
for the Govemor to make an emergency 
appointment. When the emergency comes 
t6 an end I would have thought that, 
looking at the whole picture, there was 
more tx> be gained by making the Cabinet 
as responsible as possible, and that if it 
was a case of a Minister who either did 
not wish to face an election, or was not 
likely to be returned in an election, then 
I should have thought anyhow in Pro- 
vinces where there is a Second Chamber, 
that the Governor might have, with the 
approval it may he of his Cabinet, 
nominated him as a Member of the 
Second Chamber. I agree the difficulty 
is where there is no Second Chamber. 

5726. Exactly, but would you address 
your mind to that point? If there were 
a Second Chamber in every Province I do 
not think I should feel the difficulty, but 
here under our own Constitution it is 
found convenient (it is indeed statutorily 
necessary) that certain Members of the 
Government should he appointed from a 
non-elected House, and should not submit 
themselves to election, and yet that does 
not interfere with the common respon- 
sibility of the Cabinet to the Legislature? 
— ^I would admit that there is a great 
deal to be said for Sir Austen Chamber- 
lain’s su^estion. The trouble is the 
difficulty it may mAke with the Govern- 
ment as a whole, and, in my own mind, 
setting one against the other, I have 
thought that it is better not to have a 
Minister of this kind, the more so, as I 
think it is in those Provinces in which 
there is to be a Second Chamber, or in 
which we contemplate a Second Chamber, 
that Sir Austen would most wish to see a 
Minister of that kind. 

5727. May I try and make my meaning 
a littlS dearer? I am not contemplating 
that this power would >be used to intro- 
duce into the Government a discordant 
element, but that it mi^t be agreeable 
to the elected Ministers that there should 
be one among their number who had not 
obtained a seat, and who, perhaps, might 
find it difficult or inconvenient to obtain 
one. Our own constitution provides for 
that? — [j^t me clear upon this point: 
Does Sir Austen contemplate that a 
Minister of this kind should be appointed 
on the advice of the Provincial Ministry, 
or at the discretion of the Governor? ^ 

6728. What was in my mind was that 
it might be found practically desirable to 
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have a man as Minister who, for some 
reason or another, did not obtain an 
elective seat in a single Chamber Pro- 
vince; that that might be equally desired 
by the Ministers and the Governor, but 
that under the White Paper, even though 
they wished it, it was not permitted P — 
Then I do understand, do I not, Sir 
Austen to mean that an appointment of 
this kind would be made on the advice 
of the Ministers? 

0729. To the extent to which the selec- 
tion of Ministers is governed by the 
choice of the Ministers ? — see what you 
mean. I think I would say at once 
it would make a great difference to 
my point of view whether an ap- 
pointment of that kind was made on 
the advice of the Ministers, or at the 
sole discretion of the Governor, and I 
should like to think of the suggestion 
further. 

5730. Thank you. Perhaps at a later 
stage you would think it over in that 
form and tell me whether you would be 
inclined to favour it or not? — Yes- 

Archbishop of Ganterhv/ry, 

^ 6731. Would the Secretary of State 
agree, in view of what has been said, 
that that constitutes prima facie, apart 
from other considerations, a very strong 
reason for having Second Chambers in all 
Provinces? — would not like to draw a 
general conclusion from an argument of 
that kind. There are other considerations 
about Second Chambers that enter into 
the question anyhow in some of the Pro- 
vinces. 

Sir Austen Chamberlain,'] That was the 
point, your Grace, that I was just coming 
to. 

Lord Eustace Percy, 

5732. I do not quite understand the 
connection in "the Secretary of State's 
mind between the fact of a non-elected 
Minister, and the question of responsi- 
bility. Under the French Constitution, 
for instance. Ministers are specifically de- 
clared to be individually and collectively 
responsible, but commonly, both the 
Minister of War and the Minister of 
Marine are not Members of either branch 
of the Legislature, and that does not 
affect their responsibility to the Legis- 
lature in any way? — I would have 
thought that we have to keep in mind 
the general procedure that has grown up 
in the British Empire and the views that 
people generally in the British Empire 


hold of responsibility, and the position of 
members. I quite admit that if we had 
no background to these* questions Lord 
Eustace's suggestion might carry a great 
deal of weight with me, but, looking at 
the whole history of collective responsi- 
bility and Ministerial responsibility, as 
we think of it here, and as I believe a 
great many politically-minded Indians 
think of it, I cannot help thinking that 
that does introduce an element that would 
seem new to many Indians, and to many 
of us, and that might create a good deal 
of suspicion in the Ministry itself, and 
in the Assembly itself, and might make 
it more difficult for the Constitution to 
work. I do not put it higher than that. 

Sir Austen Chamberlain.] You see. 
Secretary of State, that, as far as I am 
concern^, I am only suggesting that 
there should be open to Indians that 
which is open to any Prime Minister 
forming a Government in this country. 

Lord Bustaceu^ Percy,] Or in any 
Dominion ? 

Sir Austen Chamberlain, 

5738. For my purpose it is sufficient 
for me to say in this country, and in the 
Mother of Parliaments. It is possible for 
the Prime Minister to secure the services 
of a man in this country without that 
man having to undergo election, and I 
want the Secretary of State, if he will 
(he has promised to consider the matter) 
to consider whether that is not a con- 
venience that ought to be at the disposal 
of an Indian Government? — ^Yes, I will 
certainly consider the point further, and, 
if I may, I would suggest to the Indian 
Delegates, perhaps they would give their 
minds to iif also, assuming, as I think 
Sir Austen has assumed, that an appoint- 
ment of that kind would be made on the 
advice of the Ministers. 

5734. Yes, I am quite ready to put my 
question on that assumption.? — ^Yes. 

5735. Secretary of State, may I now 
ask you to state as briefly as you can 
what are the reasons beyond the question 
of expense, that have deterred you from 
proposing a Second Chamber in all Pro- 
vinces ? — ^Apart from expense I should 
put the reasons, I think, in the follow- 
ing order: First of all, there is public 
opinion to be taken into account, and 
it is a fact (I do not say that it should 
be a final reason for any decision that 
we may take) that certain Provinces 
appear to be definitely against Second 
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Chambers. Secondly, there is the ques- 
tion of finding personnel for all these 
various Assemblies. India is a very big 
Continent geographically, but without 
any disparagement to Indian political 
talent anywhere, I jwonld say that m the 
comparatively early chapters of Con- 
stitutional development in India it is 
difficult to find men who have the ability 
and the leisure to fill a great many 
Councils and Assemblies. Thirdly, I 
would say (here again, I hope, without 
auy offence to any of the Indian dele- 
gates) that communal questions com- 
plicate the problem. "When one has got 
a decision about communal questions for 
the First Chambers, one does not want 
to have the added complications of com- 
munal decisions for the Second Cham- 
bers as well. That may sound to be 
rather a cowardly reason for me to- give, 
hut it must he taken into account that 
more than one of the Provinces in India 
is looking at the question of Second 
Chambers very much through communal 
spectacles, and that is a consi-deration 
that has got to he taken into account. 

6736. Would you agree that if you 
found it possible to overcome those diffi- 
culties the existence of a Second Chamber 
in every case would go some way to allay 
doubts that are felt about the institution 
of the new Oonstitntion. In much older 
countries where Constitutions have been 
working for a long time, the Second 
Chamber frequently gives a stability and 
balance to the Constitution which is 
recognised as very valuable, and does not 
it seem to you strange that in making 
this new experiment in surroundings un- 
accustomed to it, you should ^pmit a safe- 
guard of that kind? — ^I think Sir Austen 
must remember that the Constitution is 
somewhat different under a Federal 
Government; that in the case of a 
Federal Government there are the two 
Chambers at the Federal centre, and 
these Governments are not the kind of 
sovereign Governments in which the case 
for iSeoo-nd Ohambers is almost unanswer- 
able. But when Sir Austen presses me 
further I would certainly say, as a Con- 
servative, I would much prefer to see 
Second Chambers; but I would also say 
(and I wold ask the Indian delegates to 
take this point into acoo-unt) that in my 
opinion public opinion here would be 
definitely more reassured if there were 
Second Chambers. 


Mr. Morgan Jones. 

5737. Some public opinion.? — 1 must 
perhaps restrict that general statement 
within the limits that the representatives, 
of the Labour Party would desire to 
apply to it. 

Sir Austen Chamberlain. 

5738. That is all I want to ask on 
that subject. I turn now to Law and 
Order — ^that thorny subject. One argu- 
ment for transferring Law and Order is 
the hope that it will bring a sense of re- 
sponsibility to Ministers, and, through 
them, to the Legislature and the people. 
Is that not so.? — Yes. 

5739. Can you realise that hope, if it 
is possible that Law and Order sihonld 
be the personal responsibility of one 
Minister only, and not the collective re- 
sponsibility of the Cabinet? — ^No. I 
should very much hope that it would be 
the collective responsibility of the 
Cabinet. What I ventured to say at the 
beginning of my evidence to-day was not 
intended to imply that I am not strongly 
in favour of collective responsibility, but 
that I thought is was very difficult to 
prescribe it in so many words in the con- « 
ditions of India, in an Act of Parliament. 

I want to see collective responsibility. 

5740. The difficulty, as I understand, 
arises in your mind from the communal 
differences that exist there? — ^Yes, to a 
certain point, and also because I believe 
these things develop better by growth, 
and with a certain latitude, than if you 
try to specify them at the beginning in 
Acts of Parliament. 

6741. I win try to put my fear into 
words: That the Minister, who, I pre- 
sume, would be called the Home Minister 
in a provincial government, entrusted 
with Law and Order, would be apt to 
become a pariah among his colleagues, or 
a scapegoat? — I would hope not. Sir 
Austen, I think, will agree with me when 
I say that, even amongst (Ministers 
who may not appear at the beginning to 
agree about everything, a common feeling 
does grow up in the course of the lifetime 
of a Cabinet, and Cabinets do cling 
together a great deal more definitely and 
closely than people outside often realise. 

5742. Great anxiety has been expressed 
by some of our Witnesses, and I think has 
been indicated by some Members of this 
Committee, about the preservation of the 
discipline of the Police when Law and 
Order is transferred. I am speaking of 
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iilie Witnesses wlio accept the principle of 
the transfer of Law and Order, but are 
particularly anxious that the Chief of 
Police should be protected against inter- 
ference in the daily administration of the 
Force, interference with discipline and 
the ordinary postings and promotions. 
Have you any protection ter suggest 
against an abuse of that kindl^ — If Sir 
Austen Chamberlain would look at page 
24 of the Introduction to the T^ite 
Paper, and the second paragraph, 47, he 
will see that .we do very much contemplate 
the necessity of giving the Governor the 
power to prevent that kind of interference 
in the daily administration of the Police 
that would break the morale of the 
Police; but here again, we felt, rightly 
or wrongly, that it is wiser to proceed by 
giving the Governor general powers rather 
than by giving him explicit po'wers that 
might, indeed, he inadequate; there is 
always a danger in stating things expli- 
citly; and might, or perhaps would, 
create suspicion between him and 
his Government, and make his 
Government think that, while we 
had transferred Law and Order with 
one hand, we had withdrawn it with the 
other. But we do quite definitely con- 
template the Governor intervening if he 
feels that the morale of the Police is 
being broken down and that the instru- 
ment upon which he would depend in the 
ultimate resort for carrying out his special 
responsibilities was thereby being de- 
stroyed; and if I was an Indian 
Minister, I would welcome any arrange- 
ments that made it impossible for me, as 
a Minister, to intervene with the detailed 
questions of promotions and postings in 
the Police service. I think without that 
kind of safeguard an Indian Minister’s 
life, if politics were in any way similar 
in India to what they were here, would 
he made quite impossible. 

5743. Do I understand that you think 
that, in pursuance of the paragraph to 
(Which you have referred, the Governor 
would make regulations on that subject, 
very likely with t(he good will of his 
Ministers, which would at once protect 
them and the Police Force? — ^Yes, I think 
so, certainly; and I think also that 
arrangements would have to be made 
under which the Police rules and the 
Police Act would be withdrawn from poli- 
tical interventidn. It is a oomplicated 
question, because the Police Act is a com- 
paratively. sihort and simple Act, and most 
of the administrative features of the 


Police administration in India are in- 
cluded in the rules. I think, perhaps, it 
would he a good thing if Sir Malcolm 
would amplify my answer from his own 
experience upon those points. 

Marquess of Zetland. 

5744. Before Sir Malcolm answers, my 
Lord Chairman, might I ask one question 
which would probably clarify the matter? 
Under the proposals in the White Paper, 
and particularly under Proposal 69, would 
it be open to a Governor to lay down, 
under the rules of business, this condi- 
tion : That rules made under the Police 
Acts, -that is to say, the Police Act of 
1860 and the Police Acts of Bengal, 
Madras and Bombay, could not be altered 
without his sanction ? — am not sure 
whether, under the iWhite Paper pro- 
posals, such a power is included. The 
Governor could certainly see pro- 
posals affecting the Police rules, 
but there is no specific pro-posal under 
which they would need his previous 
sanction for alterations. Lord Zetland 
will appreciate that the difficulty with the 
Police rules is that they do cover such 
an immensely wide field. There are quan- 
tities of Police rules (Sir Malcolm 
Hailey must correct me, if I am wrong) 
which really do not matter very much 
from the point of view which, I think, 
is in Lord Zetland’s mind; but Lord 
Zetland is thinking of important changes 
in the Police rules that mi^t endanger 
the morale of the Police. Gertainly, as 
the White Paper is drafted at present, 
there is no specific proposal of the pre- 
vious sanction of the Governor to changes 
of those rules. 

Sir Austen Chamberlain. 

5745. That really brings me straight 
to the direct question I want to put- 
Have you considered whether it is or is 
not necessary to amend the White Paper 
in that respect, and to make some regu- 
lation by which the Police Acts and the 
rules cannot be altered without the sanc- 
tion of the Governor, as has been 
suggested by several of our witnesses? 
— Yes, Sir Austen, iwe have contemplated 
that the Governor would intervene under 
his special responsibilities. We have not 
contemplated intervention outside that 
field. 

5746. r put it to you that it is un- 
desirable to have recourse more often 
than is necessary to special responsibili- 
ties and breakdo-wn clauses, "^at we 
want to do is to protect the daily work- 
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ing, so that it may not be necessary to 
hare recourse to those extraordinary 
pojvers? — I would like to think further 
over Sir Austen's suggestion. I hope he 
will keep in mind the point that I have 
just made to Lord Zetland, namely, that 
the Police rules are almost endless 
volumes of rules covering a generation 
of years, and it is very difficult to exclude 
a great body of detailed administrative 
rules of that kind from the ordinary day 
to day administration of the Police 
Force; but I think I see what is in Sir 
Austen^ s mind, and if I may think it 
over further, I would like to do so. 

5747. Then I think I need not, as far 
as I am concerned, ask Sir Malcolm for 
a further answer ? — (Sir William Malcolm 
Eailey,) All the rules under the Police 
Acts are made with the approval of the 
Government, and it is a fact, as the Sec- 
retary of State has said, that the Police 
manuals do contain a vast amount of 
rules of minor importance, as well as 
some of the first importance. It will 
be necessary, first of all, on fsuch a 
proposal as Sir Austen suggested, to 
schedule the rules which would be con- 
sidered “ Governor’s rules,'’ separating 
them off from the rest of the manual. 
That could be done, because we have done 
something very much of the same kind 
with regard to rules under the Prisons 
Act. Under that suggestion, therefore, 
you would have Governor’s rules which 
would only be made .with the sanction of 
the Governor, and the remaining admini- 
strative rules which would be made in 
the ordinary course by the Inspector- 
General, with the general approval of 
the Government. It would not be im- 
possible to separate the two, if you 
thought fit. 

Sir Austm Chamberlain.'] I am grate- 
ful for that answer; it is important. 

Archbishop of Canterbwry. 

5748. You said, Sir Malcolm, that rules 
could be made whidh would be called 
Governor’s rules, which would require the 
special sanction of the Governor before 
they were made. That, of course, would 
apply to any alteration in the rules? — 
Yes, certainly. I have only used the 
words “ Governor’s rules,” just for the 
purpose of the question ; it might be 
possible to find a better name for them; 
but ffiiere would be two classes of rules. 


Sir Austen Chamberlain. 

5749. One question on another subject. 

Turning to the Courts, and desiring, as 
you have already expressed your desire, 
to protect the administration of justice 
and also to protect Ministers against 
pressure for patronage, have you con- 
sidered making appointments in the 
Magistracy depend, and the Courts de- 
pend, upon the High Court, instead of 
directly upon a Minister? — (Sir Samuel 
Eoare.) Yes; we have considered a pro- 
posal of that kind, and there is a good 
deal to he said for it. One of the diffi- 
culties is the difficulty, at any rate, in 
the lower judicial ranks, of the amal- 
gamation of the judicial and the adminis- 
trative functions of the Government; the 
separation of the two is a question that 
has very often been discussed and for 
which there is a great deal to be said. 
At the same time, there is the adminis- 
trative difficulty and there is the difficulty 
of expense. In the lower ranks of the 
judicial administration there are officials 
who are doing both administrative and 
judicial work, and one has got to keep 
that fact in mind. Keeping that fact in 
mind, we did not feel that we could go 
further than we have gone in the White 
Paper; but I would certainly be the last 
person to suggest that there is not a 
field for discussion and difference of 
opinion upon questions of this kind. I 
think it might be worth while hearing 
Sir Malcolm’s view upon the point. (Sir 
Malcolm Hailey.) Sir Austen was dealing 
with the Magistracy. One can exclude, 
for the moment, all questions connected 
with the civil judiciary, the district 
judges, subordinate judges and munsifs, 
and confine oneself entirely to the Magis- 
tracy. The Magistracy axe purely 
criminal. Our judiciary, has, of course, 
these two definite sides; the civil side 
running through district judges, subordi- 
nate judges and munsifs; their appoint- 
ment, control, etc., forms a somewhat 
different question, which I have no doubt, 
wiU he subsequently raised in the Select 
Committee 

5750. May I at this point interrupt 
you to say that your difficulty arises, not 
in regard to those classes you have 
named, but to the other classes which 
you are coming to? — ^Yes. I am putting 
aside for the moment all questions con- 
nected with the administration of civil 
law and am only concerned at the moment 
with the administration of the criminal 
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law. The great mass of criminal -work 
is done, in the first instance, by magis- 
trates, both stipendiary and honorary. 
The stipendiary magistrate, in most cases, 
is an Executive Ofiicer to whom is 
given magisterial functions, some- 
times also, revenue functions. He 
is under the control, for admini- 
strative purposes, of the District 
Magistrate, though, of co-urse, for purely 
judicial purposes, questions of revision, 
appeal, and so forth, his work goes to 
the High Court. Now the present system 
is that these magistrates are appointed 
hy the Local Government; they are Pro- 
vincial Service OfScers; their method of 
appointment at present is, either 
by competitive examination or hy 
nomination, after consultation with 
a Public Service Commission. 
Under the White Paper proposals if the 
appointment were by the local Govern- 
ment, that would presumably be a minis- 
terial function. The difSiculty of pro- 
viding that they should he appointed by 
and come under the entire adm-ni’^xmiion 
of the High Court, as does the 
establishment carrying out the civil law, 
is their combination of functions. You 
would have to separate their functions 
entirely before it would he possible to 
bring the criminal magistracy entirely 
under the High Court, that is to say, 
instead of the local Government appoint- 
ing them, being in charge of their dis- 
cipline, transferring them, and the like, 
as at present, because they have these 
mixed functions, you would have to 
have a separate body of men carry- 
ing out magisterial work entirely 
and therefore entirely under the 
High Court. There would be a very 
considerable addition of expense. Of 
course, also, controversial questions 
do arise, upon which very differing 
opinions have been held, as to how far 
it would be to the real interests of the 
Executive to separate Executive and 
Judicial criminal functions. If I might 
say so, I think that is one of the ques- 
tions which the Governments of the future 
will have to solve. There would be in 
the proposals as they stand, power for 
the Governments of the future to solve 
that question. They would have to solve 
it both on the financial and on the ad- 
ministrative side. They would have to 
make up their minds whether the extra 
expenditure involved would be too much. 
They would also have to make up their 
minds whether it would be possible to 


ensure the general peace of the country 
as well under a system by which all the 
magistracy is brought under the High 
Court as under a system in which the 
subordinate magistracy is directed by the 
District Magistrate. It is he who 
directs them, when orders are to be 
issued under the preventive sections if 
communal or similar trouble is aris- 
ing, and it is he also who assigns par- 
ticular work to them ; distributes the 
class of cases they are to try. Those are 
two competing systems, the merits of 
which would have to be worked out hy 
the Governments in the future. 

Marquess of Zetland. 

5761. On that point, may I ask Sir 
Malcolm Hailey, supposing the Execu- 
tive and Judicial functions were sepa- 
rated, what would he the position of the 
District Magistrate? — The District Magis- 
trate then on his magisterial side — 1 
mean, in the exercise of his powers under 
the preventive sections or the distribu- 
tion of work to his subordinate magis- 
trates — ^would necessarily come under the 
High Court. 

6752. I see, but you still have one 
officer at the head of the district who 
would remain the District Magistrate? — 
Yes. 

6753. But he would be under two 
different authorities? — ^He would. 

5754. Under the Government, and as 
far as his magisterial work was con- 
cerned, under the High Court P— Yes, that 
is on© of the great difficulties about 
complete separation. 

Lord Hardings of Penshwrst. 

5755. In Artiole 69 authority is given 
to the Governor after consultation with 
his Ministers to make at his discretion 
any rules requisite for the disposal of 
Government business. Would he still be 
able to do as be pleases if after consulta- 
tion with bis Ministers he found himself 
in conflict with them ?— (Sir Samuel 
Eoa/re,) I did not quite catch that. 

6756. Would he be able to give direc- 
tions for the administration and disposal 
of Government business if, after consul- 
tation with his Ministers, as is prescribed 
in this rule, he found himself in direct 
conflict with all his Ministers ? — ^Yes, 

Lord Hardings of Psnshirst.'] That is 
what I wanted to know. 

Earl of Perly. 

6757. Sir Malcolm Hailey, I should 
like to ask you one question. You men- 
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tioned that there should be a Governor’s 
Secretary. Who would appoint that 
Secretary? — (Sir Malcolm Hailey.) The 
Governor. 

o75S. And it would be only for the life- 
time of that governorship P — ^Yes, it would 
be a personal appointment just as is his 
private secretary at present. 

5759. From the Indian Civil Service? — 
I contemplate that he would almost 
always be taken from the Indian Civil 
Service, but there would be nothing to 
prevent the Governor taking any other 
officer of government or, indeed, 
an officer from outside government, 
if he thought it better to do so ; 
hut I think it might be taken for 
granted that as that officer is 
there to supply him with the local know- 
ledge he does not possess himself, it would 
be inevitable that he should take him 
from one of our Indian Services. 

5760. And that secretary would he re- 
sponsible to the Governor and to nobody 
else? — ^Yes, purely. 

Major Cadogan. 

5761. Would not his pay be subject 
to the Vote of the Legislature? — (Sir 
Samuel Hoare.) No. That is already 
provided for in Article 98. 

Sir Tej Bahadur Sapru. 

5762. Article 96 (b)?— 96 (b) and 98 
(v) give you that. 

Lord Hutchison of Montrose. 

5763. There is one question I would like 
to clear my mind on and that is this : A 
Governor has on going out his Instru- 
ment of Instructions which are passed by 
the two Houses of Parliament, just the 
same as the Constitution Act will be, but 
under his special responsibilities the 
Governor is under directions by the 
Governor-General. It says so in para- 
graph 47 of the Introduction to the White 
Paper, in which it says at the top of 
page ^ : '‘an item relating to the execu- 
tion of orders passed by the Governor- 
General.” In running his Province, if 
and when a breakdown or a taking over 
of Law ,and Order by a Governor comes 
about, that Governor would be, to some 
extent, under the orders of the Gover- 
nor-General. To what extent is the 
Governor-General thereby under orders 
from the Secretary of State at home? 
— Constitutionally he is directly under 
the orders of the Secretary of State. 

5764. Arising from that, a Secretary of 
State could ^ve directions to the 


the Governor as to how he would carry 
out certain arrangements under his 
taking over Law and Order? — Constitu- 
tionally, yes. 

Mr. Cocks. 

5765. Sir Samuel Hoare, as far as 
Article 61 is concerned, you know the 
proposal which has been made by Pandit 
Nanak Chand to divide the Punjab so 
as to allow the Muhammadan part of the 
Punjab to join up with the North West 
Frontier and the other part with the 
United Provinces. Do you agree with 
that.?* — This is a very old prop-psal that 
has been made now, as to whether the 
Punjab should be divided, taking off the 
more predominantly Hindu tracts and 
leaving the part of the Province that is 
more definitely Muslim. As Sir Malcolm 
Hailey will no doubt say, this is a ques- 
tion that has been discussed over and 
over again. We discussed it at the First 
Round Table Conference, and, although 
there may be good arguments to be made 
in favour of it, one very strong argument 
to be made against it is that it has got 
very few friends, and we came to the 
conclusion that whatever might be its 
merits or its demerits, it was not a ques- 
tion of practical politics at the present 
time. 

5766. Do you favour, or contemplate, 
setting up a Boundaries Commission as 
recommended by the Simon Commission? 
— A Boundaries Commission for what? 

5767. The Simon Commission recom- 
mended the setting up of a Boundaries 
Commission^ (they say it is an urgent 
matter) to investigate the main cases in 
which Provincial readjustments might be 
called for? — would very much hope 
that we should not have a Boundaries 
Commission. I would not like to prejudge 
the decision at all now, but I do not 
want these constitutional questions to 
get confused in a maze of disputes about 
frontier delimitations. We have dealt 
with the two most urgent questions of 
Provincial redistribution by dealing with 
Sind and Orissa, and I very much hope 
we are not going to get into an endless 
dispute about the boundaries of every 
other Province in India, 

5768. With regard to the appointment 
of a Grovernor, is it contemplated in 
future sending a distinguished gentleman 
from England or continuing the practice 
of Civil Servant Governors? — We wish to 
keep our hands absolutely free. 
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5769. We have had some discussions 
about the collective responsibility o£ 
Ministers, and it is mentioned in so many 
words in Article 67. I understand that 
the proposal is that the G<ivernor shall 
choose the Ministers after consultation 
with the Minister who is likely to com- 
mand the largest following. What is the 
objection to- the Governor calling upon 
this leading man, the proposed chief 
Minister, and asking him to form a 
Ministry and to form a Government and 
to submit a list of names to him for his 
approval as is done in England ? — I 
imagine, in practice, that is sometimes 
what will happen, but again I think that 
is the best way to start, leaving latitude 
in the matter and keeping in mind the 
fact that the Governor has a special re- 
sponsibility wdiich distinguishes his posi- 
tion from the position of the Sovereign 
in this country, namely, that he is called 
upon to see that minorities are repre- 
sented in the government. 

5770. A Minister might select a mem- 
ber of a minority in order to get the 
support of the minority group?-— I think 
very likely. 

6771. Are you in favour of the sug- 
gestion made m the Simon Report that 
there might also be appointed certain 
under-secretaries? — I should not like to 
give an opinion upon an administrative 
point of that kind. Here again I would 
rather leave latitude. I think it will vary 
from Province to Province. 

5772. The same Report, you will 
remember, was of the opinion that that 
might ease the communal tension by ap- 
pointing an under-secretary of a different 
community from that of the Minister? — 
I do n'ot think one wants to tie the Pro- 
vincial Governments up too much nor 
again does one want to involve them in 
avoidable expenditure. I would rather 
let them judge of the merits of the thing 
in the Pjtovince itself. 

6773. Something was said early on 
about the Governor’s secretary. Would 
that be the official whom the Simon Re- 
port calls a Secretary to the Cabinet? — 
No. 

5774. Would you be in favour of having 
that Secretary of the Cabinet as well to 
keep the Governor informed if he was 
not present at everything that happened? 
— think I would like Sir Malcolm 
Hailey to deal with this question. My 
own view is that at any rate in some of 
the Provinces the Cabinet would not need 
a whole-time official for work of that 


kind. If they need a whole-time official 
by all means let them have one. (Sir 
Malcolm Hailey.) It was put forward in 
the Simon Report, as being neces- 
sary in order to keep the Governor 
fully informed of all the pr-oceedings of 
the Cabinet, and it has been proposed in 
various quarters that that Cabinet Secre- 
tary should have a definite access to the 
Governor for that purpose. I think most 
of us now feel that there really would 
be very little room for an official of that 
type. He would not have enough to do, 
and I think m-ost Governors would be 
perfectly prepared to accept from their 
Cabinets their own summary of proceed- 
ings, and that it would be quite unneces- 
sary to have a separate official for that 
purpose. 

5775. Coming to the question of special 
respo-nsibilities, Sir Samuel, take (a), the 
first one, the prevention of any grave 
menace to the peace or tranquillity of a 
Province. Do you suggest this should be 
limited to crimes of violence ? — (Sir 
Samuel Hoare.) No. As the Committee 
will see, we have left it in general terms 
of this kind. We think that it is safer 
^to leave it in general terms of this kind, 
and the more you try to define it 
exactly, the greater the difficulties in 
which you involve yourselves. Here, 
again, it is the old issue between stating 
a thing in detail explicitly or stating it 
in more general terms. We have chosen 
the alternative of stating it in more 
general terms. 

5776. I think it was Sir Tej Sapru who 
suggested an additional form of words, 
saying “ arising out of the activities of 
any person or i>ersons or association 
tending to crimes of violence.” But you 
would object to that, would you? — ^Yes; 
I greatly prefer the words as they are 
now. I think the more you try to define 
them further, the more you will he driven 
into setting out a lot of explicit reser- 
vations of various kinds, and in the end 
from the point of view of Indian public 
opinion the reservation will look more 
formidable than it does now, whereas 
from the point of view of administrative 
efficiency and ensuring the Governor the 
power of intervening at proper times, 
you might find that yo-ur definition has 
tied his hands just in the very way in 
which you do not wish to tie his hands. 

5777. What I am thinking about is 
certain legislation such as land legisla- 
tion and other subjects which have been 
mentioned, which somebody might see as 
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constituting a grave menace. The Gov- 
ernor might often step in and prevent 
the Minister who was in charge of that 
from proceeding with it ? — I think that if 
I may say so, is exactly the kind of case 
that must he judged upon its own merits. 
It may well he that neither land nor 
social legislation of any kind has any 
likelihood of creating the kind of situa- 
tion in which the Govcnior is expected 
to intervene. On the other hand, you 
might have extreme forms of legislation 
of that kind that were likely to plunge 
the Province into revolution. 

6778. It seems to me that if it were 
not used with the very greatest dis- 
cretion it would be cutting almost at the 
root of responsible government? — There 
is no intention whatever of doing any 
such thing, and we assume that the 
Governor would be a sensible person and 
we assume also that he would wish the 
Cabinet to remain responsible over the 
field of responsibility, and that he would 
only intervene in the last resort, and 
there is no intention whatever under ^ 
any one of these safegp.ards of preventing 
the introduction of legitimate social and 
economic legislation. 

5779. Under (d) the prevention of com-* 
mercial discrimination, is not really safe- 
guarded sufficiently by paragraphs 122 
and 123.^ — No, because paragraphs 122 
and 123 deal with the field of legisla- 
tion. The equally important field of 
administration has got to be dealt with, 
and we deal with it under 70. 

6780. That dues not refer to legislation 
at all, I take it? — It is administration 
that is mainly in mind. 

6781. “ The protection of the rights of 
any Indian State.” "What is exactly meant 
by that, beyond the Federal rights which 
are eaf guarded by the Constitution — ^1 
am quite ready to answer a question of 
that kind, but it does seem to me that 
i1) raises a lot of these questions with the 
States and the Governor-General rather 
than the questions of the Provinces. I 
am in the hands of the Committee. 1 
would add this to my answer. There is 
a point here that does directly concern 
the Provinces. The kind of case we had 
in mind was the need for intervention, 
supposing, within a Province, a move- 
ment was growing up such as the kind 
of movement of which we have had ex- 
amples, in which large bodies of a par- 
ticular community, or a particular mode 
of thought, march in from the Province 
into a neighbouring State and stir up 


trouble in the State. In cases of that 
kind we felt there ought to be power to 
prevent such a movement of «that kind, 
endangering the stability of an Indian 
State. , 

5782. The last one is, securing the 
execution of orders lawfully issued by 
the Governor-General ; does that mean 
anything more .than the orders issued by 
the Governor-General in the discharge of 
his special responsibilities? — ^Yes; it in- 
cludes the orders under the field of special 
responsibilities and also orders under the 
Federal field as well. If Mr. Cocks will 
look at paragraphs 125 and 126, he will 
see it is intended to deal with the con- 
tingencies covered in those paragraphs, 
toU. 

6783. In No. 73, dealing with the In- 
strument of Instructions, you mentioned 
twice directions from the Governor- 
General or from one of Our Principal 
Secretaries of State.” I only want to 
ask you this: Is it in your mind, or in- 
tended, that more and more the Secretary 
of Sta'te should depend upon the discre- 
tion of the Governor-General ? — I do not 
think, constitutionally, anybody could 
admit that. The Governor-General has 
got to be responsible to somebody, what- 
ever his powers are, and he must, there- 
fore, be responsible to Parliament through 
a Minister. I can quite imagine that in 
the course of Indian developments, Indian 
opinion, through the Governor-General, 
will more and more carry weight in 
Whitehall and Westminster, but one can- 
not say more than that. 

5784. There is one point, and I am 
rather interested to know what it exactly 
means. In paragraph 95 you say. A 
recommendation of the Governor will be 
r^uired for any proposal in the Pro- 
vincial Legislature for the imposition of 
taxation, for the appropriation of public 
revenues,” etc. In paragraph 45, in the 
footnote, you say that it repre- 
sents the Constitutional principle em- 
bodied in Standing Order 6^ of the House 
of Commons. I want to know whether, 
in paragraph 95, that is meant to he 
merely a formal thing, as it Is in the 
Ho^e of Commons — that is to say, no 
Private Member can initiate taxation, 
but it is really the Government who does 
that. lu paragraph 95, do you mean it 
is to be a formal thing on the part of 
the Governor, representing the views of 
the Ministry, or does it mean that the 
Ministry cannot propose any taxation 
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without the consent of the Governor? — 
No. This does not mean any more than 
the procedure here. It means that no 
Private Member can introduce a pro- 
posal for a financial grant. It means 
no more than that. The Governor would 
be acting here upon the advice of his 
Ministers. 

Lord SnelL 

5786. My Lord Chairman, most of the 
questions I desired to ask have been 
covered, but if I might ask Sir IMalcolm 
Hailey to clear up one point oF doubt, 
I understood him to say, in regard to 
the possible need for a Secretariat by 
the Governor, that such appointments 
would be made from the Indi^ Civil 
Service. I wanted to ask whether it is 
his view that such appointments should 
be restricted to British members of the 
Indian Civil Service? — (Sir Malcolm 
Hailey,) Oh, no, Sir, I did not imply 
that in any way. When we speak of 
the Indian Civil Service, we always 
speak of it as combining both Indians 
and Europeans. We draw no distinc- 
tion. In the case of our Secretariat, at 
present, when .we appoint a Secretary, 
he may be an Indian or a European, 
naturally. 

Major Attlee. ^ 

5786. With regard to the Second OEam- 
ber, the point in the Second Chamber 
is that it should be a body with a high 
qualification and generally conservative. 
Is that not so?— (Sir Samuel Hoare.) It 
should represent the more conservative 
elements in the Province. 

5787. And it has equal powers with the 
Lower House? — Under the present pro- 
posals in the White Paper, the two 
Federal Chambers have equal powers ; 
substantially, the powers are equal. 

5788. And if they difiFer, they go into 
joint Session? — ^Yes. 

5789. That will almost certainly ensure 
a Conservative predominance in those 
Councils, will it not? — No, I should not 
say that. 

5790. In the joint Legislature, that is 
to say. Tou woul4 have a predominantly 
Conservative Upper House? — I should be 
very much surprised if, in any of these 
Provincial Assemblies, you had voting by 
solid blocks of that kind, when you take 
into account the differences, communal 
and otherwise, in the Provinces. 

5791. On a question of a difference of 
economic interest, the tendency 'P^ould be 


that the richer people will have a pre- 
dominating power, where there is a 
Second Chamber? — I suppose, generally 
speakinjg, that might be true, but an 
accurate answer would have to depend 
on the constitution of the Chamber. It 
depends entirely how you form the 
Second Chamber. 

5792. I am taking it as indicated in 
the White Paper: certain nominees and 
a high property qualification for a con- 
siderable proportion, as set out in the 
Appendix? — ^Yes, the Appendix on page 
92. 

5793. You will find the qualifications 
set out rather later, I think, on page 
113: ‘‘ High property qualifications; ser- 
vice in distinguished public offices.” 
That essentially means money and age 
really, broadly speaking? — If you look at 
the Appendix on page 92, you will see 
the suggestions that we make for Bengal 
and the United Provinces and Bihar. 

5794. Quite. A further point on 
Second Chambers. Is it contemplated 
that where there are Second Chambers, 
the Ministers should be drawn from 
either House? — ^Yes. 

5795. Will they have the right of speak- 
ing in both Houses ? — ^Yes, we contem- 
plate they should. 

5796. That is not specifically stated in 
the White Paper, is it? — We have put it 
in for the Federal Chamber ; we may not 
have put it in for the Provincial Second 
Chambers. 

5797. I think not?— No. I am in- 
clined to think — ^I do not put it higher 
than that — ^that it is a good plan that 
they should. 

5798. Otherwise, you would have a very 
small Government Bench in one or other 
House? — Yes, as sometimes happens in 
other countries. 

5799. You have not laid it down, as. 
you say, with regard to the number of 
Ministers, but is it not a fact that there 
is rather a paucity of loaves and fishes 
at the present moment in the Provinces 
— ^Yes. At the same time you have got 
to consider also the very important 
aspects of expense, and the danger of 
adding to the overhead charges of any 
of these Governments. 

5800. The basket is small, but the ques- 
tion is as to its working. One further 
question. You were asked with regard to 
having appointments made by the High 
Court instead of Ministers? — ^Yes. 
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5801. Is there any reason to think that 
those would necessarily be better made by 
the judiciary than by Ministers? — (Sir 
Malcolm Sailey,) I think, Sir, the 
present procedure, by which the Pro- 
vincial Governments always take the 
advice of a Public Service Commission 
before making nomination, would, 
probably, be followed by the High Court 
also. In that case, I think the class of 
man that you got would be very much 
the same in both cases. If I might say 

{After a, short 

Mr. Morgan Jones.} I understand we 
are limiting our questions this afternoon 
to the Provinces? 

Gkairman.} If you please. 

Mr. Morgan Jones.'} And you desire 
any questions on finance relating to the 
Provinces to be postponed. 

Chairman. 

5803. Any questions relating to finance 
which can better be dealt with after the 
Secretary of State has given his evidence 
on Sir Malcolm’s Memorandum? — (Sir 
Samuel Moare.) It would help very much 
when we come to our discussion on 
finance, which is an extremely intricate 
and complicated subject, if any Members 
who felt inclined could give me detailed 
notice of any questions that they intend 
to raise; otherwise it is such a com- 
plicated question that there might he 
delay in my giving an answer. 

Mr. ilforsrG7^ Jones. 

5804. I want to ask one or two ques- 
tions only on this part of the subject. Am 
I right is assuming that, generally 
speaking, the powers of the Governor in 
the Province will be similar to those of 
the Governor-General ? — Yes, with these 
two exceptions ; first of all, the Governor- 
General has got his powers for his Re- 
served Departments. In the case of the 
Provinces there are no Reserved Depart- 
ments* Secondly, the Governor-Genetral 
has a special responsibility for maintain- 
ing the financial credit and stability of 
India. There is no such power in the 
case of the Provinces. 

5805. Anyhow they are alike in this, 
nmy I take it. Sir Samuel, that at any 
given moment when the Provincial As- 
sembly is discussing a Bill it is possible 
for the Governor to intervene at any 
stage when he may think fit, and order 
the Bill to be withdrawn, or to be 


so, the real question at issue is one of 
control, rather than of original recruit- 
ment/. 

5802. The only point is if the Secretary 
of State would study the experience in 
this country of the appointments made 
by judges, he would find a remarkable 
correspondence in those appointed with 
the nomenclature of the judiciary of the 
last fifty years ? — (Sir Samuel Soars.) We 
will keep Major Attlee’s point in mind 
when we consider this question further. 

adjournment.) 

amended in a way which he may desire? 
— If it trenches upon the field of special 
responsibilities. 

5806. Yes, but do I understand that, 
subject to that limitation,^ the Provincial 
Assembly will be free to legislate as it 
thinks fit, subject to the ultimate veto of 
the Governor? — ^Yes, and subject also to 
its legislating in the Provincial field and 
keeping out of the Federal field. 

6807. Yes, I quite appreciate that. The 
field of limitation, in respect of the Pro- 
vinces, is very narrow, I believe? — Ho, I 
should say it was very wide. 

5808. Perhaps ,we both mean the same 
thing,* we may be using the words in a 
different way. I mean that the number 
of subjects in relation to wihicih the 
Governor may intervene is very narrow? — 
Yes, I ^e; it is the limited field set out 
in the list of special responsibilities. 

6809. Do I understand, Sir Samuel, 
that it is regarded as a desirable thing 
for the Governor to possess powers to 
intervene at a stage of that sort? Would 
not you take the view that it would be 
far more desirable, if he should be 
endowed with powers at all, that he 
should have the right to veto the intro- 
duction of the Bill rather than that he 
should have the right to intervene at any 
particular stage of the Bill?— It is very 
difloloult to make an exact definition. It 
is so difficult to contemplate every kind 
of situation. The position would he, as 
Mr. Morgan Jones with his Parliamentary 
experience will see, that a Bill may be 
introduced perfectly iiarmless in form, 
and then during the course of the discus- 
sions a very dangerous amendment may 
be introduced and added to the Bill 
which would give rise to grave unrest. It 
is that kind of contingency that we have 
in mind. 

6810. ^ I see. Will Sir Samuel be good 
enough ’to look at paragraph 122? I ask 
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for information only. What precisely is 
intended by paragraph 122 ? — am quite 
ready to answer this question, but I 
would suggest that we might deal with 
the questions of oommercial discrimina- 
tion more specifically, but, if Mr. Morgan 
Jones would like to ask the question, I 
will answer it. 

5811. I appreciated before I asked the 
question that it might properly belong to 
another portion of our discussion, but it 
does deal with the question of legislative 
power, but, if you prefer it, I am quite 
ready to leave it? — ^Whichever you like. 
Commercial discrimination is one of the 
bigger issues, and I thought it might be 
better to deal with that rather more 
specifically. I do not mind as far as I am 
concerned. 

Chairman.^ Mr. Morgan Jones will 
know better than I do what he is leading 
up to. 

Mr. Morgan Jones. 

5812. I simply asked as a matter of 
interpretation of the clause, and I am 
quite prepared to leave it to another 
stage, if it is more convenient to Sir 
Samuel? — think it is a question that 
is really better discussed in connection 
with the Governor-GeneraTs powers. I 
think it might be better discussed more 
specifically. 

Mr. Morgan Joms.'] It applies to both 
Assemblies, both Federal and Provincial, 
I quite agree. 

Lord Eustace Percy, 

5813. Secretary of State, could you tell 
the Committee quite briefly on what gene- 
ral grounds the Government decided not 
to accept what I think was the recommen- 
dation of the Statutory Commission, that 
the High Courts of the Provinces should 
be federalised and placed under the Cen- 
tral Government? — Here again, I was 
rather assuming that we should go more 
specifically into questions connected with 
the Judicature, but to give an answer 
in a single sentence to Lord Eustace, my 
answer would be that it is our general 
desire to give as full autonomy to the 
Provincial Governments as we can. The 
Provincial Governments are concerned 
with the Courts from various points of 
view, for instance, from the administra- 
tive point of view, and from the finan- 
cial point of view, and we thought it was 
difi&cult to go back upon our general line 
of Provincial autonomy, and take this 


body of work out of the Provinces and 
give it to the Federal Government. 

5814. In view of the fact that it raises 
the whole question of the Judicature, 1 
think I had better reserve any questions 
on that, subject to my Lord Chairman’s 
directions. The only other question I 
wanted to ask was this ; The list of 
special responsibilities of the Governor, 
taken together with Proposal 73, creates, 
does it not, this situation, that it is only 
in matters coming under one of the 
special responsibilities that the Governor 
can under his Instrument of Instruc- 
tions act contrary to the advice of a 
Minister ? — ^Yes. 

5815. What will be the position of the 
Governor’s Instructions if they are men- 
tioned in the Act, and are subsequently 
approved by both Houses of Parliament. 
Will that give the Instrument of Instruc- 
tions a legal validity? — It would give the 
Instrument of Instructions a Constitu- 
tional validity within, I assume, the 
terms of the Constitution Act. 

5816. It would he merely a Constitu- 
tional validity. Supposing the Governor 
did order some executive action without 
the consent of his Minister; supposing it 
were known that his Minister dissociated 
himself from that action, and supposing 
a case were brought into the Courts to 
declare that action of the Governor in- 
valid on the ground that it did not 
properly come under his special responsi- 
bilities, could the Governor’s Instructions 
be invoked as a legal document? — My 
answer would be no such action so far 
as I can see could arise. The Governor’s 
decision is the last word. 

5817. At any rate it is the intention of 
the Government that the Instructions 
should he so worded as to make a re- 
course to them in the Courts impossible? 
— ^Certainly, but, much more important 
than that, whether the question arises 
out of the Instructions, or whether it does 
not, the last word would be the Gov- 
ernor’s, and it could not be challenged 
in a Court of Law. 

6818. That is, at any rate, the inten- 
tion of the Government. What is the 
position with regard to appointments? — 
Appointments do not, as a general rule, 
come within the Governor’s special re- 
sponsibilities ? — Yqs. 

5819. He could not, for instance, 
argue that the mere appointment of one 
or two Police Ofiicers constituted a grave 
menace to law and order, hut is the 
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Gorernor then to have no power to over- 
rule his Minister in the case of appoint- 
ments (other than, of course. Secretary 
of State’s appointments which are pro- 
vided for) in the Police service or the 
Magistracy? — No, under the White 
Paper we do not give any special powers 
other than general powers for safeguard- 
ing the interests and the rights of the 
services, and for carrying out the special 
responsibility. 

5820. So, in fact, all the appointments 
in the Judicial and Executive Services, 
except the Secretary of State’s services, 
would be in the hands of the Ministers, 
and the Governor, while he would be con- 
sulted, would be unable to make any 
appointment except the appointment 
recommended to him by the Minister? — 
The Governor under the iWhite Paper 
proposals would intervene if he thought 
his field of special responsibilities was 
being endangered. He has general 
powers for intervention in that ease. 

6821. Take a thing ri^t outside the 
question of Law and Order? — ^Take the 
appointment of the Head of the Irriga- 
tion Service, or the Canal Department. 
The Governor .would have no real say in 
the appointment of a very important 
oflSicial of that kind ? — would have 
thought myself that the Governor of the 
Punjab would be in the closest touch 
with his Ministers, and that is just the 
kind of question that he .would discuss 
with the appropriate Minister, and upon 
which I should think the Minister would 
attach a good deal of weight to his view. 
That is the way I expect it to work. 

5822. But constitutionally, under the 
Act and the White Paper, the Governor 
will have no constitutional power with 
regard to such appointments except that 
they will run in his name? — Yes, except 
within the field of his special responsi- 
bilities. 

Sir John Wardlaw-M^ne, 

5823. I want to ask the Secretary of 
State one question arising out of some- 
thing that he answered before. When 
he was asked about the possibility of the 
Inspector-General of Police and Deputy 
Inspectors-General of Police having direct 
access to the Governor-General and the 
Governor respectively he said he thought 
it would be better that it should rest in 
the Governor’s discretion to make rules 
as to the conduct of business, and there- 
fore as to whom he should see. Has it 
occurred to him that it might be very 


difficult for Governors in different parts 
of India to lay down differing rules on 
this subject? Has it occurred to the 
Government that, although the conditions 
might be different in the Provinces there 
might grow up merely, for example, a 
practice that the Governor did not lay 
it down that a Deputy Inspector-General 
of Police should have direct access to him, 
and, that having become the custom, it 
might be difficult for the Governor in one 
particular Province, although it was 
necessary, to make an effective new rule? 
— 1 should not be afraid of a variety of 
procedure. I base that statement upon 
the impression that has been made upon 
me very often by my talks with people 
who come from the different Provinces, 
and the one thing that has impressed it- 
self very much on my mind is that what 
is very much required in one Province 
may not be required at all in another 
Province. 

5824. Yon think that will be understood 
by Indian Ministers? — As Sir Malcolm 
reminds me, there is very great differ- 
ence of practice at present. 

5825. It only occurred to me as a prac- 
tical difficulty. The wording in para- 
graph 71 on page 56 is: “After 
considering such advice as has been given 
to him by his Ministers ” — I am not at 
all clear in the interpretation of these 
things, but it occurs to me (you have 
made it quite clear that does not mean 
that he is bound by that advice in any 
'W'ay), but does not that almost imply 
that he is bound by it? — ^No; there are 
only two phrases that bind anybody, one 
is, “ at the discretion of the (3k>vemor,” 
and the other is, “ on the advice of his 
Ministers.” 

5826. On paragraph 06, page 54, of 
the White Paper, in connection with an 
answer you gave regarding tbe appoint- 
ment of Ministers who have to seek or 
secure a seat in the Legislature within 

. a period, I think it is of six months, 
has it occurred to you that a way out of 
the difficulty mi^t be either to extend 
that period or to have some right of re- 
appointing a Minister for a further period 
of six months, if necessary. Supposing a 
state of emergency for^ which you wanted 
a special Minister lasted longer than six 
months, would not there be a difficulty? — 
We have not specifically laid down a 
period, hut the kind of period that has 
been in my own nrind has (been six 
months. I think it is a matter for dis- 
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cussion as to whether there should be 
a period of that kind and how long it 
should last for, but I .would be nervous 
of extending it unduly, because it is 
specifically meant for an emergency and 
a state of affairs that goes on indefinitely 
can scarcely be classed as a passing 
emergency. 

Sir John Wardlaw-Milne.'} I was 
wondering if you had fixed a period in 
your mind. 

Sir Beginald Craddock, 

5827. I F'ould like to ask Sir Samud 
Hoare in order to clear up something 
that is not quite clear in Proposal 72 on 
page 66. It is there said that the 
Governor “ will act in accordance with 
such directions, if any, not being direc- 
tions inconsistent with anything in his 
Instructions, as may be given to him by 
the Governor-General or by a Principal 
Secretary of State.” That would imply 
that the Governor might dispute an 
order or a direction given to him on the 
ground that it was inconsistent with his 
Instrument of Instructions. Then, in 
the next proposal, the Instrument of 
Instructions is itself liable to directions 
from time to time given by the Governor- 
General or one of the Principal Secre- 
taries of State, There would appear to 
be some difficultv in reconciling the posi- 
tion? — ^The position would be that the 
Secretary of State and Parliament would 
he the last word. 

6828. That exception or qualification 
in Proposal 72 becomes, you may say, 
almost meaningless? — ^No, I do not follow 
Sir Reginald’s point. I do not see that 
it is at all. 

6829. The Governor is absolved appa- 
rently from acting in accordance with 
instructions given to him in certain 
events. He is hound to act in accordance 
with them unless they are directions in- 
consistent with anything in his Instruc- 
tions — ^if you look at the last sentence 
in Proposal 72? — ^I am still not quite 
clear about Sir Reginald’s point. The 
position would be that he would act in 
accordance with his Instructions and the 
Instructions would be within the spirit 
of the Constitution Act. I do not see 

♦where the difficulty arises. 

6830. But it is open to him to plead 
that the instructions which the Governbr- 
General has given are inconsistent with 
has Instructions? — If he did so plead it 
would be for the Secretary of State to 
decide. 


5831, That was my point. As you have 
put that in, it becomes a dead letter. 
Is it worth retaining ? — ^I should not 
have thought so. It seems to me almost 
incredible that that kind of contingency 
would ever arise. If it did arise the last 
word must be constitutionally with the 
Secretary of State. 

5832. Yes, but that was my point, that 
that qualification would seem to be un- 
necessary because it would be meaning- 
less. I think, Sir Samuel, you said, you 
did not think the question would ever 
arise. Leaving that point, I would like 
to know exactly how the Secretary of 
State would deal with a case like this: 
You have got a case of a Governor who 
uses his special responsibilities “or wishes 
to use them ” excessively. He would be 
under the superintendence of the Gover- 
nor-General and the Secretary of State 
who would presumably restrain him if he 
was using his powers hastily or unwisely 
or playing the part of a Mussolini, for 
example, but, on the other hand, sup- 
posing there was a Governor who was the 
other way round, who wanted a 
quiet life, who did not want to 
create a crisis and so on, and 
who did not use his powers when most 
people would think he ought to use them : 
how would the Governor-General and the 
Secretary of State have the necessary in- 
formation in order that they might in- 
tervene in time? You have to contem- 
plate these things. The Governors how- 
ever well selected, may vary considerably 
and you might easily get a Governor who 
did not intervene on his special respon- 
sibilities when it was really necessary for 
Mm to do so. On the other hand, how 
would the Govemor-General and the 
Secretary of State have the information 
which would enable them to address the 
Governor, pointing out to Mm that he 
ought to be intervening? — I would have 
thought that the Governor-General is 
hound to know of a situation of that kind. 
If the Governor is not carrying out his 
powers there will be plenty of people 
who will be aggrieved for one reason or 
another in the Province, and they will 
undoubtedly make their voices heard, and 
I should be astonished if the Governor- 
General did not at once know all about 
it, and if he did not at once communicate, 
if he thought fit, with the Secretary of 
State here. I cannot contemplate a 
situation in which the Governor-General 
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would not know about a situation of that 
kind. 

5S33. You would admit, Sir Samuel 
Hoare, that there is no official who could 
inform the Governor-General about any- 
thing that was going wrong in which 
the Governor was not acting ? — ^But surely 
the Governor-General will keep up some 
means of regular communication with the 
Provincial Governors, and I cannot con- 
template a state of affairs in which a 
Governor would be so inadequately carry- 
ing out his duties as really to make some- 
thing in the nature of a public scandal, 
and that an active Governor-General, 
following what is happening realising 
his own special rcspoiisibilities for the 
ultimate prevention of a menace to Law 
and Order in India, would not know 
what is happening, 

5834. The Governor might be reluctant 
to carry out his powers in the protection 
of minorities or something of that kind. 
I am not referring to a great crisis but 
to cases in which the Governor-General 
might intervene? — I should be astonished 
if the minorities did not make their 
voices heard and if they did not ring 
from one end of India to the other. 

5835. There is a point about the Police 
Service and their protection which 1 
know Police Officers have always been 
nervous about, and that has been in the 
past (at all events it has often, happened 
in my own experience) that some occa- 
sion has occurred, some clash or riot or 
some occurrence of that kind, in which 
there has been a demand by the Legis- 
lature to have a Committee of Inquiry 
appointed. In such a case does the 
Secretary of State contemplate any pro- 
tection from an inquiry of that kind? — 
We do not contemplate any special pro- 
vision ^ for a case of that kind, for the 
obvious reason that iwe do see great diffi- 
culty in preventing an Assembly from 
setting up Committees of Inquiry. The 
Governor would have his power to inter- 
vene if he thought an Inquiry of that 
kind wae going to endanger his special 
responsibilities; but there is nowhere in 
the "V^ite Paper provision to say that 
Committees of Inquiry should not be set 
up, nor, as Sir Reginald Craddock 
knows, have obstacles been put in the way 
of such Committees being set up under 
the present regime. When I say that, it 
cioes not in the least mean that I wish to 
say anything to encourage Committees of 
that kind; they may be very often parti- 
san bodies that do more harm than good, 


but it is a very tail order to say to 
a popularly elected Assembly with a re- 
sponsible Ministry, that it shall not set 
up Committees of Inquiry if it so desires. 
I would just like to add this further 
point: I would contemplate, that under 
the Whit^ Paper scheme, such Com- 
mittees of Inquiry in the future, if they 
were set up, would be directed much more 
against the policy of the Government, the 
Government being responsible under the 
scheme for Law and Order, than they 
would be against either the Police Service 
or individual Police Officers, and I think 
that that would be a great change for 
the better. 

5836. Then might I go on to Proposal 
84, the disqualifications under the exist- 
ing rules and regulations; I understand 
that persons convicted of various serious- 
offences are under disqualification, hut 
there is nothing said about ,that in Pro- 
posal 84? — I think Proposal 84 may well 
be further considered. We have been in 
some doubts about it for this reason : We 
have found in our inquiries that, judged 
by the experience of other countrfes, and 
even the experience of Governments in 
the British Empire, disqualifications of 
this kind very often are not much good. 
I would like the Committee and the 
Indian Delegates to look in greater de- 
tail into these questions. It may be neces- 
sary to put these disqualifications into the 
Act. At the same time, if they will study 
the experience of other countries, they 
will find that objectionable people have 
none the less effected entry into these 
various Assemblies. 

Sir Joseph Nall. 

5837. Would Sir Samuel say why he 
prefers, or why it is proposed, to rely on 
Instruments of Instruction approved by 
Parliament rather than to include the 
matter of such Instructions in the Act? — 
For several reasons. First of all, there is 
an element of greater flexibility in In- 
structions, and I think what everybody 
wants to avoid, if we can avoid it, is to 
have new Constitution Acts whenever any 
modification is made in the Constitution. 
My own view would be that, .whilst 
Parliament can maintain its sovereign 
power in so far as it gives sanction to 
the Instructions, it does enable it to have 
a greater flexibility in dealing with 
questions of this kind than it would have 
if it was necessary always to have a new 
Constitution Act in order to make any 
change. That is our main reason. 
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5838. Will the Governor-General anrl 
the Governors, as Agents of the Crown, 
derive any other authority except that 
which they get from the Act and the 
Instruments of Instruction? — So far as 
the Federal Constitution goes, my 
answer is, no. When, of course, it comes 
to the wider field of paramountcy, then 
other issues arise, and also, as Sir Mal- 
calm Hailey reminds me, questions con- 
cerned with the prerogative of the 
Crown. 

5839. So far as instructions of authority 
relating to treaties with the States are 
concerned, that will not be interfered 
with by the new legislation in respect of 
any States not in the Federation? — No. 
We are keeping questions of paramountcy 
completely out of the Act altogether, for 
the reason that we regard them as direct 
relations between the Crown and the 
States and not within the purview of the 
Federal Governments at all. 

5840. So it would be fair and clear to 
say that any matters of that kind would 
not become questions of debate in Parlia- 
ment on Instruments of Instruction. 
They have not been in the past, and 
there would he no change? — It is not 
contemplated that there would he any 
change in the procedure. The relations 
remain Crown relations just as they 
are at present. 

Marquess of Salisbv/ry. 

5841. But I understood the question 
was whether the matters in the States 
might be matters of discussion in the 
Assembly, was it not.? — Noj it was 
whether they would he included in the 
Governor’s instructions, and as such 
would be susceptible to disteussion in 
Parliament. 

5842. I apologise ? — As a matter of fact, 
as. far as I know, there is nothing Con- 
stitutionally to debar Parliament from 
discussing any questions of paramountcy; 
but we do not contemplate that this new 
procedure with instructions should vary 
that position. 

Sir Joseph Nall. • 

5843. But whilst, at the present time, 
there is nothing to debar discussion in 
Parliament on those matters, in fact the 
explicit vote of Parliament is not neces- 
sary for the giving of any instructions ? 
— I would not like to say that. I would 
have thought that Parliament could, if 
it so wished, have criticised the Secretary 
of State and the Government for any 


action that they too-k within that field, 
and any advice that they gave to the 
Crown, but that would be quite outside 
the Federal Constitution. 

5844. I pass to another matter. 
Several witnesses raised apprehensions 
regarding the absence from the White 
Paper proposals of provision for an official 
language. Has the India Office any pro- 
posals to make on that, or were there 
any reasons why such a provision was 
omitted? — I think that is a point to be 
considered. My own view would be that 
it is safe to leave things as they are in 
the White Paper, for this reason: That 
with the great diversity of languages in 
India, and the fact that so many educated 
Indians use English as one of their main 
vehicles of communication, we may rest 
assured that English will remain the 
official language, but, by all means, let 
the Committee and the Delegates consider 
the point whether they would like to 
emphasise that fact in the proposals. 

5845. I suppose it is fair to say that 
some of the languages in India are just 
as foreign in other parts of India as 
English might be to any part of India? 
— supose that would be so, 

5846. And, therefore, it is not really a 
fair presentation of the case to describe 
English or English officials as (being 
aliens. Are they any more alien than 
some parts of India are to other parts? 
— ^I think that must be a matter of in- 
dividual opinion. 

Major CadogaTi. 

6847. My Lord Chairman, the Secre- 
tary of State has already answered all 
the questions I desired to put to him, 
except one, if I may put that to him. 
Am I right in assuming that there is 
nothing in the suggested Constitution 
that would qualify the transfer of Law 
and Order to a responsible Minister in 
the North-West Frontier Province? — No; 
there is the provision of the special re- 
sponsibilities of the Governor for Law 
and Order; further than that, there is 
paragraph 47 of the Introduction, in 
which it is set out that it is intended 
' to draw the attention of the Governors 
to their responsibilities for the mainten- 
ance of peace and tranquillity, and so on. 
Those clauses would cover every Governor 
in every Province, 

5848. May I draw your attention to a 
sentence on page 323 of the First Volume 
of the Statutory Commission, to this 
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effect: ‘‘ The question of Law and Order, 
which in other parts of British^India is 
a domestic and internal matter, in the 
North-West Frontier Province is closely 
related to the subjects of foreign and 
diplomatic policy and of Imperial de- 
fence.” May I also remind the Secretary 
of State that the Commission laid great 
stress upon the supreme importance of 
close co-operation between the Police in 
the districts, the Frontier Constabulary 
and the Political Agencies, and would it 
not be rather dijficult to secure that co- 
operation, if Law and Order in the 
North-West Frontier Province were 
handed over to a responsible Minister? — 
If Major Oadogan would look at page 55 
of the Proposals, he will see that we do 
contemplate that the Governor of the 
North West Frontier Province should 
treat those kind of questions ex- 
cepf^onaUy — ‘Paragraiph 70 (A). And 
Major Cadogan will also remember that 
we keep the tribal tracts directly under 
the Governor-General. I think that is 
a matter bearing upon the question he 
has asked me, which is a question based, 
as I understand it, mainly upon the needs 
of Indian defence. 

5849. Upon the necessity of keeping the 
administrative districts and the others 
one for the purposes of Law and Order? 
— ^Yes. My answer would he that, first 
of all, the tribal tracts are kept directly 
under the Governor-General, and it may 
well he that, in the interests of Indian 
defence, he may have to take special 
action in the tribal tracts. But here 
again I would say it was a mistake, 
admitting the whole time the necessities 
of Indian defence, to make a big dis- 
tinction of principle between the North- 
West Frontier Province and the other 
Provinces. By all means, let us make 
quite sure of everything that is con- 
nected with defence, but after that, 1 
think the Committee will find, upon fur- 
ther consideration, that there are many 
objections against isolating one Province 
from the rest, and applying to it totally 
different treatment. 

6860. I quite see that. I am sorry to 
press the Secretary of State, but I think 
this is matter of great importance. I 
would like to draw (his attention to 
another passage in the Statutory Com- 
mission Report, page 322, Volume I, 
where it says : ‘'If di£B.culties arose, they 
would involve a reference to the Govern- 
ment of India, and smooth and rapid 


working, which is so essential in an area 
constantly exposed to the danger of 
tribal raids, and to outbreaks of passion 
and violence, might be impeded.” Would 
that be a very great danger on the 
Frontier ? — I think it would he, certainly, 
a great danger then, just as it is a great 
danger now, but I do not really see how 
the danger is going to he increased under 
our proposals. The Governor of the 
North-West Frontier Province will hold 
two positions; he will be Governor of the 
Province and he will also be Agent to 
the Governor-General for the tribal tracts, 
and communication will be just as close 
about the tribal tracts with the Governor- 
General, under the White Paper pro- 
posals, as it is to-day. 

5861. He does not now have to refer 
any action he takes to a responsible 
Minister ? — ^Nor would he, under the 
White Paper. So far as the tribal tracts 
are concerned, he is the Agent of the 
Crown. There is no intermediate inter- 
vention of any Minister. 

5852. There is only one other small 
point I want to raise with the Secretary 
of State. In reply to Major Attlee on 
the subject of the composition of Second 
Chambers, I suppose what you have in 
your mind for the qualification for the 
Second Chamber is experience, more than 
anything else ; you want men of ex- 
perience, T mean, when you said it was 
to be a conservative element, you really 
do not require it to be so much of a 
conservative element as that the Second 
Chamber should be composed of men who 
have had experience of men and affairs. 
That is really what is at the back of your 
mind, I presume? — I think any Second 
Chamber, in the nature of things, is 
pretty certain to he a more conservative 
body than the First Chamber. I do not 
mean that in any party sense at all, but 
the essence of having a Second Chamber 
is that you wish to have a steadying 
body for revisory or other purposes. I 
do not think I would restrict my reason 
to the reason of experience. I would 
say I TOuld try to get into the Second 
OhambOT interests that may not be so 
effectively represented in the First 
Chamber. 

5863. Perhaps you will agree with me 
that men of experience are mpre likely 
to be conservative than those who have 
had no experience? — ^I expect you and 
I would agree, but I am not quite sure 
that our friends on the right would. 
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Lord 'Bankeillour, 

5854. Secretary of State, I think you 
said this morning that the Instrument 
of Instructions would be issued by the 
Go>vernment subject to Parliamentary 
vote. I confess I do not quite see how 
that is covered by paragraph 64 ? — I do 
not quite folioAV Lord Rankeillour’s point. 

5855. A positive Parliamentary vote 
would appear, under paragraph 64, not 
to be required for this.? — ^What we have 
principally in mind is that the Instruc- 
tions should be laid on the Table of both 
Houses, and there should be an oppor- 
tunity for both or either House to vote 
upon them, if they wish. 

5856. But even if they did so vote, 
would that have a binding effect? It 
only says “make representations’*? — 
Yes. The reason that it is put in that 
form is this, that with Instruct! onb, con- 
stitutionally, we have to be very careful 
not to impinge upon the prerogative of 
the Crown; that is the reason for using 
those words. 

5857. And you think, as a matter of 
fact, that any representation that was 
made would be given effect to ? — Certainly, 
that is what we contemplate. 

5858. What would be the opportunity? 
— It would be easy enough in the House 
of Lords, but in the House of Commons 
it would probably come under exempted 
business, and only entered upon after 
eleven at night? — ^No, I should contem- 
plate a very important question like this 
being given a much greater opportunity 
for discussion. The Secretary of State 
would have to put the Instructions down 
and would have to give the House of 
Commons time. 

5859. Would it not be possible to put : 
“ Shall not take effect until such oppor- 
tunity has been given and taken ad- 
vantage of ”? — That is very much a ques- 
tion of drafting, and I would not like to 
give an opinion upon it here and now, 
but I would again like' to repeat to Lord 
Rankeillour that in any drafting we have 
got to be very careful not to impinge 
upon the prerogative of the Crown. 

5860. I think the Chief Whip in the 
House of Commons would always wish it 
to be taken after eleven, would be not, 
probably as a matter of time? — 1 should 
have thought not with a question of 
immense importance like this,* at the 
beginning of a great Constitutional 
chapter. I would have thought emphati- 
cally not. 

19355 


5861. Then, of course, there may be 
amendments, and they would be subject 
to the same rule!* — Yes. 

5862. Now there was one point raised 
first by Lord Eustace Percy, and then by 
Sir Reginald Craddock. I confess I do 
not think it is quite clear now, though I 
dare say it may be covered somewhere 
else, that is directions given by the 
Governor-General. Paragraph 72 - cer- 
tainly appears to contemplate that those 
directions will be given when the Governor 
is taking action for the discharge of 
special responsibility or special discretion. 
In other words, that the initiative will 
have to come from the Governor. Is it 
covered anywhere else, that until he has 
taken such action, the Governor-General 
may direct him to take such action. In 
other words, he may tell him that a 
situation has arisen in which he must 
make use of his special powers? — If it is 
not clear, we must make it clear. 

5863. You agree that it should be made 
clear? — I agree that it should be made 
dear. 

5864. Now with regard to the possible 
dismissal of Ministers, you said something 
which appeared to me to imply that it 
was only when the case oT special re- 
sponsibility had arisen that a Governor 
could, in practice, whatever the Con- 
stitutional theory would be, dismiss his 
Minister; it would have to be in dis- 
charge of his special responsibility P — 
Yes, I think that would be my view, 
generally, subject of course to the normal 
powers of the head of a Government in 
relation to his Ministers. 

5865. But in the case of two of the 
Australian States, within the last few 
years Ministers have been dismissed by 
the Governors on other grounds. Would 
there not be an equal power in India? — 
T should like to consider that point 
further. 

5866. If I remember right, the Prime 
Minister of New South W£jes was dis^ 
missed because he gave ord^s that the 
lawful debts were not to be paid; I think 
that was so? — In a case of that kind, the 
Indian Governor would be able to take 
action under his special responsibilities. 

Sir Joseph Nall.'] Not in the Province. 

Lord JRanlceillour. 

6867. In the Province? — ^Yes. 

6868. *! do not want to press it, if you 
have not the matter before you, hut T do 
not see on the face of it that it is so. 

Z, 
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Now in the case of paragraph 69, it says : 

The Governor will whenever he thinks 
fit preside at meetings of his Council of 
Ministers.” I suppose it is possible that 
you might find a Governor who was in- 
clined to take the line of least resistance. 
Might it not be better to put it in this 
form : “ shall ordinarily preside,” in 

order that he may get completely in touch 
with the work that is going on? — I would 
myself prefer to leave a latitude, and one 
has to assume that the Governors will be 
people who are prepared to take their 
duties very seriously, and I would much 
rather leave it to the judgment of a 
Governor whether he presides or whether 
he does not. 

5869- I will not say in India par- 
ticularly, hut taking the Colonies, I will 
not take the Dominions even, but now 
and then Governors have been appointea 
by the Colonial Office who do no more 
than they are actually required to do, 
have they not? — could not answer for 
the Colonial Office; one Department is 
quite enough to have on one’s hands at 
one time. 

6870. But we do get some general know- 
ledge, I think, whether we are in a De- 
partment or not? — ^We get some general 
knowledge, and each of us is at liberty 
to interpret it as he wishes. Lord 
Rankeillour’s view on this point would 
he just as good as mine. 

6871. Thank you very much. Now 
with regard to the question of particular 
safeguai^s and with regard particularly 
to the question of Bengal, I think you 
said that it would he rather invidious, 
and it has been said in evidence, to make 
an exception of one Province. Is that 
not soP — ^Yes. 

6872. And the same question might 
arise in another Province possibly? — ies. 

5873. Now I would ask you to look at 
paragraph 71. That appears to con- 
template a slowly developing situation in 
which the Governor will take the advice 
of his Mixi^sters, and so on, before be 
acts, but, as a matter of fact, in Bengal, 
the situation is normal, the situation of 
terrorism, and so on, it is endemic, and, 
therefore, the question would arise from 
the very first; il would be there all the 
time? — ^It is very difficult to say whether 
it will be there all the time, or whether 
it will not be there all the time, but I 
quite agree it is an exceptiona> danger 
and it has been endemic in Bengal now 
for many years. 


5874. What I mean is this: If the 
White Paper were passed as it stood now, 
the special branch would come under the 
first Bengal Ministry ? — The Governor and 
the Governor-General would have to 
decide at the time. 

5875. But that seems to me a little in- 
consistent with the process of a develop- 
ing situation apparently contemplated in 
paragraph 71? — ^No,“ I do not think so; I 
do not quite see why. 

5876. Because there, after considering 
such advice as has been given him by his 
Ministers, and so on, that seems to con- 
template some time passing.? — If that be 
so, it is a question of drafting, but we 
were certainly contemplating that if in 
Bengal or in any other Province there 
was a situation in which it was necessary 
for the Governor to take exceptional 
powers, we should not have to wait. 

6877. Would it he possible (I do not 
see it in the White Paper) for the Gov- 
ernor-General from the very first to give 
orders in Bengal, and it might be in 
other Provinces that the Governor should 
exercise his special responsibilities from 
the first? — ^Yes. 

6878. That does not appear on the face 
of it at present.? — I would say, without 
entering into an argument, it is implicit 
in a good many provisions of the White 
Paper. 

6879- You remember that the Police in 
their evidence said that the initiation of 
the Constitution would be a very critical 
period, and the first eleciions, particu- 
larly? — Yes. 

5880. That rather emphasises the point 
I am trying to make does it not, not only, 
perhaps, in Bengal?— Yes and I would 
say to Lord Rankeillour that if there is 
a situation thalb calls for the exercise of 
any of these special responsibilities, we 
do not contemplate that there would be 
delay in applying it. 

5881. And in the end the Central Gov- 
ernment woul-^ have to be the judge of 
that? — ^No, not the Central Government; 
the Governor-General and Parliament. 

6832. I beg your pardon; I meant the 
Governor-General and his staff? — ^Yes. 

5883. Now there was a point raised by 
Lord Salisbury : Supposing there were 
official disobedience on the part of officials 
and the Governor assumes his special re- 
sponsibilities, he would be able to dismiss 
an officet, presumably? — ^Yes. 

5884. Could the officer challenge that 
dismissal? — In the case, of course, of the 
Secretary of State’s services, there is th6 
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Parliamentary guarantee here, but the 
Secretary of State would have to take 
responsibility for a dismissal of that kind 
with his Council or whatever may be the 
body that advises him under the new 
Constitution. 

6885. And those who were not in that 
category, would they have any appeal or 
redress under those circumstances? — Sir 
Malcolm tells me that they would be able 
to memorialise the Governor j but, pre- 
sumably, the Governor having given the 
decision, the memorial would not have 
very great effect. 

5886. That would be the end of that? 
— Yes. 

6887. Is there any procedure in the 

Indian penal code for any summary trial 
for recalcitrant ofl&cers^ — No. ^ 

Lord 'Ran'keillour,’\ Now I am afraid 1 
must come back to one or two questions 
on the Provincial List. On one or two of 
them, I have had a little friendly con- 
troversy with Mr. Zafrulla Khan. 

Mr. Zafrulla Khan.'] On that, would it 
not be best if we could have a note from 
somebody who has had to do with it as 
to what is the present position, so that 
we can compare the position at present, 
with that which is proposed. 

Lord BanTceiUour, 

6888. I quite agree with that, but 1 
want to ask, not on merits at all, but 
what is the effect of certain provisions. 
For example, on page 117, No. 50, you 
find Police is an exclusively Provincial 
subject. That, surely, implies, except so 
far as it is contrary to the code of 
Criminal procedure, that the Provincial 
Government would make laws entirely 
transforming the basis of organisation, 
and discipline of the Police. Is that the 
effect of the construction? — I am going 
to ask Sir Malcolm to deal with this 
point, because he will deal with it from 
his own administrative experience. (Sir 
Malcolm Hailey.) The effect of this would 
be th^kt the Police Act which iS’ now a 
general Act for all India, would become 
liable to local legislation. That legisla- 
tion could only afffect the organisation of 
the Police and its administration. It 
does not affect any powers that ,the 
^Police possess under t!he Criminal Pro- 
cedure Code. 

5889. No, but it would affect the 
organisation ? — ^Yes. 

5690. And consequently their disci- 
pline? — Their discipline 5 yes. 
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5391. That point was raised I think by 
the European Association or by the 
Police themselves — I do not know which 
— on the question of the possibility of 
the creation of a Federal Police Force. 
The inclusion of Police in the purely Pro- 
vincial list would prevent that, would it 
not.? — (Sir Samuel Hoare.) 1 have never 
been able to see myself how- you could fit 
a Federal Police into an Indian system 
in which the Provinces are autonomous, 
and in which the States are sovereign. 
I have never seen, and I cannot now see, 
how you could fit that kind of Service 
into the kind of scheme that we are con- 
templating for India, and if there was 
to be any central organisation I do not 
see how it could be Federal. I think 
then, almost inevitably, it would have to 
be under the Governor-General. I do 
not argue the merits, or the disadvan- 
tages of an arrangement of that kind 
now, but if there is to be an arrange- 
ment I do not see how it can be Federal. 

5892. I took the word from the state- 
ments of some of the witnesses, but, any- 
how, if the Police is to be a purely Pro- 
vincial subject as far as legislation goes 
(I am not talking about merits) the effect 
of this No. 50 on page 117 .would be to 
prevent it, would it not? — ^To prevent 
its becoming what? 

5893. To prevent its being created at 
all — a Federal Police? — It would prevent 
its being Federal, yes. 

5894. It would prevent any Federal 
Police being appointed? — ^Yes. 

5895. I only wanted to get it on con- 
struction, not on merits? — Yes. 

5896. I come back to what I have raised 
before, but it has never been quite cleared 
up : that is, the constitution and organ- 
isation of all the Courts within a Pro- 
vince. That is No. 28 on page 116. That 
would mean that the Courts could be set 
up under such conditions as regards the 
personnel as the Provincial Legislature 
might prescribe P — ^Yes, subject to the fact 
that the higher appointments are made 
by the Crown. 

5897. I am talking of the subordinate 
ones ? — ^Yes. 

5898. Not to go to anything more ex- 
travagant it might be made a rule that 
nobody should be made a Subordinate 
Judge who had not graduated at a 
particular university. That is a possi- 
bility? — I would say, offhand, without 
expressing a considered opinion upon a 
case of that kind, that it would certainly 
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raise the whole issue of discrimination 
and that the Governor would be justified 
m intervening. 

5899. But it would not be racial dis- 
crimination? — No, but the discrimination 
contemplated in the White Paper is not 
restricted to racial questions. 

5900. Not altogether, but it could pre- 
scribe conditions and qualifications for 
the Subordinate Judges.? — ^Yes, I think 
that is so. 

5901. And no higher authority could 
interfere because this is a purely Pro- 
vincial subject? — But to take your own 
case: I cannot conceive a case of that 
kind in which appointments were re- 
stricted to a particular university not 
raising all sorts of other issues, first and 
foremost amongst them, the minorities 
issue. 

5902. I only gave one case, but still it 
does put the qualifications, be they what 
they may, under the discreiion of the 
Provincial Legislature? — Yes, that is so. 

5903. No, 30 on page 117, except with 
regard to the Federal and concurrent 
powers, would allow the Provincial Legis- 
lature to change the jurisdiction of the 
Ck>urts within the Province ? — (Sir 
Malcolm SaileyJ) Yes, within their own 
list of subjects, within their own scope of 
legislation. 

5904. That is to say, on points within 
their own list of subjects they could give 
a final jurisdiction to a subordinate court 
or transfer a High Court jurisdiction in 
respect of some of those subjects to a 
subordinate court? — Yes, they could do 
so, subject to any powers that a High 
Court has under Letters Patent. 

5905. With regard to these particular 
subjects that is not clear that they could 
not override the Letters Patent with re- 
gard to these particular subjects? — 
Letters Patent, I think I am right in say- 
ing, confer powers that are outside the 
Indian Statute Law entirely but are de- 
rived from prerogative. 

5906. Do not you want a qualification 
here? —That might have to he done. Bui 
these lists have noi been finally con- 
sidered as yet. They are put in, as has 
been explained, largely as illustrative, 
and it is quite clear that a good deal of 
very iedmical examination will have to 
be made of these lists to see if any point 
arises such as that to which Lord Han- 
keillour has called attention. 

Lord JRanTzeiUouT,"] I was not really 
wishing to go into merits, but only on 
construction. That is all I wish to ask. 


Marquess of Zetland. 

5907. Sir Samuel, would it be open to 
a Governor under Proposal 69 to make a 
rule for the disposal of business in these 
terms “ It shall be the duty of every 
Secretary to Government to submit to the 
Governor any matter which comes within 
his purview affecting the Governor’s 
special responsibilities”? — (Sir Samuel 
Hoore,) Yes. 

5908. Might I go BO far as to ask you 
whether you would regard that as a 
reasonable rule of business? — It is very 
difficult to give a general answer to a 
question of that kind. 

6909. Then I will not ask you? — I think 
one must leave it to a Governor m his 
, Province to make the arrangements that 

will ensure his having proper powers and 
will, at the same time, ensure the 
greatest amount of co-operation between 
himself and his Ministers, and I would 
rather not say, therefore, that I approve 
or disapprove of a particular form of 
words, as I should like to leave it open 
to the Governor on the spot. 

6910. Still on the subject of the 
Governor’s special responsibilities, I think 
there is a good deal in what I think was 
at the back of Sir Reginald Craddock’s 
mind, namely, that there will be a 
greater danger really of the Governor 
refraining from acting in the discharge 
of his special responsibilities than of his 
stepping in and interfering with the busi- 
ness of government too often. With that 
feeling in my mind, I would like to ask 
you whether you have considered whether 
the special responsibilities which are 
allotted to the Governor under 70 (b) and 
70 (d), that is to say, the protection of 
minorities and the prevention of com- 
mercial discrimination, might not be 
equally well safeguarded if these matters 
were left to the Courts? — No, 1 think 
very decidedly not. I think that to leave 
these questions to the Courts would be 
quite inadequate. First of all, I think 
that in the field of administration’ there 
wijl be acts committed or threatened, or 
there may be acts^ committed or 
threatened, that would not be susceptible 
to a legal decision. Secondly, I think 
that in any case it would take a long* 
time and it might be much expense to get 
a legal decision, and I think on that 
account it is quite essential that the 
Governor should have these powers in 
addition to any powers that a citizen may 
have from recourse to the Courts. 
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Marquess of Salisbury. 

5911. You say “ m addition”.? — Yes. 

5912. Will there he all the powers with 
the Courts as well? — Yes, certainly, and 
it would be open to anyone to challenge 
the validity of an Act on the ground 
that it impinged upon, we will say, the 
field of commercial discrimination. 

Marquess of Zetland. 

5913. There is only one very small point 
in connection with 70 (o). Would the 
Secretary of State tell the Committee 
what is the distinction whicib he draws in 
his mind between the peace of a Province 
and the tranquillity of a Province.? — The 
reason we have put this phrase in is 
mamly historical. For some reason or 
another, peace and tranquillity have 
always been bracketed together in Indian 
Constitutional Acts. 

Sir Tej Bahadur Sapru.'} Not only in 
India hut in English law, too. You have 
borrowed it from English law. There are 
old statutes where this phrase occurred, 
“ peace and tranquillity.” It is a very 
well understood phrase. 

Marquess of Zetland. 

5914. There is only one other question. 
That is in connection with the situation 
which might arise under Proposal 71 
which has « already been discussed this 
morning, namely, the situation in which 
the Governor decided that he must take 
over the administration of a particular 
part of the Department of Law and 
Order. Let us call it the C.I.D. for the 
sake of example. I only want to be clear 
in my own mind as to what the procedure 
will be in those circumstances. Ordi- 
narily, of course, all cases oome up to 
the Minister in charge of a Department 
through the Secretary to Government 
concerned with that Department. Sup- 
posing the particular part of that De- 
partment is taken away from the pur- 
view of the Minister and placed under 
the direct control of the Governor, will 
the (Secretary to the Department bring 
his cases, so far as they concern that 
particular part of the Department direct 
to the Governor, or would he submit 
them through the Minister? — It must de- 
pend upon the actual situation. Pre- 
sumably, if he is forced to take this 
action, the Governor is at variance with 
the Minister. If the Governor is at 
variance with the Minister, obviously he 
would be free to instruct any official to 
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bring him the files and reports direct 
and not through the Minister, or, if he 
wished, he could create a special officer 
or Department to deal with rhe situa- 
tion. 

Marquess of Beading. 

5915. There are one oi two matters 
I wanted to clear up. With regard to 
the Letters of Instruction, would you tell 
me whether I am correct in thus stating 
the views which you have expressed? 1 
am only doing it to see that there is, as 
I think, nothing between us about it. 
As 1 gather, Letters of Instruction are 
really letters from the King? — Yes. 

5916. In the present case what you are 
proposing, as you have explained, is to 
have certain matters prescribed which are 
to be in the Letters of Instruction, and 
which matters will be laid before Parlia- 
ment.? — Yes. 

5917. But that does not interfere in 
any way, does it, with your power as 
Secretary of State, if you wish, to add 
to a particular Letter of Instruction to 
a Governor, or to a Governor-General, 
provided you do not put anythin" in it 
which is inconsistent whh the standing 
Instruction which has been before Par- 
liament. That is right, is it not? — ^Yes, 
that is so. 

5918. Of course, that leaves it open co 
you to add anything which you think 
may be required without having to go to 
Parliament ? — Yes. 

5919. And, consequently, when you are 
issuing Letters of Instruction, or, rather, 
when Letters of Instruction are issued to 
a Governor-General or to a Governor, 
what you would look to first would be 
to see that you have in those Letters of 
Instruction all those matters which have 
been prescribed and placed before Par- 
liament, and then such other matters as 
you may think necessary to insert, but 
you would not have to place that Letter 
of Instruction before Parliament, would 
you.? — ^I would have thought the subse- 
quent instructions would go as direc- 
tions from the Secretary of State either 
to the Governor-General or to the indi- 
vidual Grovernors. 

5920. That is what I thought? — But 
they would, of course, have to be within 
the letter and the spirit of the standing 
Instructions. 

5921. Certainly. You would have to 
include all those matters which Parlia- 
ment has said should be in the Letter of 
Instructions ? — ^Yes. 
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5922. In addition yon may put in what- 
ever you desire, which is not inconsistent. 
That is the position, is it not? — ^Yes, I 
think substantially it is. 

5923. I think there is o-nly one other 
matter that I want to put to you. You 
were asked by one or two Membei's of the 
Committee about the danger that might 
arise in the event of a Governor refrain- 
ing from taking action and taking the 
easier course. In such a case as that 
there would be no difficulty in the Gov- 
ernor-General prescribing the course 
which should be taken, would there? — 
None. 

5924. That would be for the Governor- 
General to take if he thought it right? 
— ^Yes. 

5925. Then the Governor would have to 
conform to those orders? — ^Yes. 

Archbishop of Ganierbury, 

5926. I only want to ask one or two 
questions to make a few points clear, 
Mr. Secretary of State. It has been 
obvious from the discussion that great 
importance now attaches to Proposal 69, 
as a means of meeting many difficulties 
which have hitherto been expressed. I 
think you have made it clear that under 
Proposal 69 it will be open to any Gov- 
ernor to give instructions, or to make 
rules, that, say, the Inspector-General 
of Police should have direct access to him. 
I think yon made it clear that that would 
be permissible under Proposal 69? — ^Yes. 

6927. Would it also be permissible to 
make a rule that a similar right of access 
should be given by him to the Cabinet — 
to the Ministry as a whole? That would 
come under Proposal 69 ? — similar 
right of access of the Inspector-General 
to the Cabinet? 

5928. Yes; that was suggested? — I sup- 
pose it could be done, but I would have 
thought that if things were working well 
the Cabinet would have in the Inspector- 
General when they wished to have him in, 
and if things were not working well I 
am not sure that the demand of a right 
of access would do very much good with 
the Cabinet. I have not considered ex- 
plicitly His Grace’s point, but my present 
view would be that it is covered if it is 
needed. 

5929. Whether wise or not? — ^Yes. 

6930, Would Proposal 69 also con- 
ceivably make possible a rule by the 
Governor insisting that in certain Pro- 
vinces, or in certain circumstances, the 


Special Intelligence Department of the 
C.I.D. should be placed exclusively in his 
control, apart altogether from his acting 
in view of his special responsibilities. T 
merely want to know, would it be possible 
for him under this rule to treat that as 
a rule for the conduct of Government 
business? — No, I cannot see that it can 
be brought in under Proposal 69, a para^ 
graph which deals with the conduct of 
business. If action had to be taken on 
the lines suggested by His Grace it would 
have to be taken under Proposal 70, 
namely, under the exercise of the Gov- 
ernor’s special responsibilities. 

Archbishop of Ganterbury I just 
wanted to be clear about that. With 
regard to the very important matter 
which Lord Reading and others have 
dealt with, of the Instructions to the 
Governors, I think you made it quite 
clear that your view is totally against 
making any discrimination in the Letters 
of Instruction between one Province and 
another. You have made that quite 
clear. 

Marquess of Salisbury. 

5931. Did you go as far as that, Mr. 
Secretary of State? — I was just wonder- 
ing exactly what were the implications 
of His Grace’s question. It is perfectly 
true to say that I do not wish to see 
a discrimination upon broad issues of 
policy between one Province and another. 

I think I would like to consider a little 
bit further the question of details in the 
Instructions as between one Province 
and another. I do not think I contem- 
plaiSe differences. In any case they will 
only be questions of detail apart from 
the case of the Governor of the North- 
West Frontier Province who, owing to his 
responsibility both for the Province and 
for the tribal tracts, would have included 
in his Instructions some kind of special 
paragraphs. 

Archbishop of Cainderbury. 

5932. I think it has also been fruitfully 
brought out to-day that there may be 
a very useful distinction between the 
Instrument of Instructions to the 
Governors which it would be desirable 
to make as uniform as possible, and which 
would receive the special sanction of 
Parliament, and the other instructions 
which would be given by the Secretary 
of State, or by the Governor-General, 
Would not the eases of special Provinces 
like the North-West Frontier Province, 
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or it even might be Bengal, be recognised 
i^t in the Instrument of Instructions, 
but in these quite different Instructions 
issued by the Secretary of State or the 
Governor-General either originally when 
the Governor took up his office, or at any 
subsequent stage that seemed to them to 
make it desirable? — That is the way in 
which we contemplate things will work 
out under the White Paper. 

5933. Just one question with regard to 
the question of the Courts. Am I right 
in thinking (forgive my ignorance) that 
the Magistrates have considerable 
judicial as well as executive functions in 
criminal cases in the Provinces ? — (Sir 
Malcolm Mailey,) Yes, that is so. 

5934. Supposing the Magistrates were 
all appointed, as has been suggested, by 
the High Court, and not by the Provincial 
Legislature, would not there be risk of 
very serious and awkward confusion be- 
tween Executive and Judicial functions? 
— ^The general tenor of my previous 
answer was that you oould not bring 
your Magistrates entirely under the con- 
trol and recruitment of the High Court 
until you had separated their functions. 
It would be imposBibl© to do so at 
present. 

Marquees of Beading,^ May I ask one 
question which %jose, I think, from a slip 
in the question. *It ’is not intended that 
the Magistrate shotlld be appointed by 
the Provincial Legislature, is it? 

Mr. Zafrulla JKhan.2 No, by the Local 
Government. 

Archbishop ff Canterbury, 2 I beg your 
pardon* by the Ministers. 

Marquess of Beading, 2 I though^; it 
was a slip, 

Archbisihiop of Canterbury, 

* 5935. A question about Second Cham- 
bers. If T remember rightly, lihe Associ- 
ated Chambers or Coiiimerco gave us to 
understand that quite recently there has 
Ijipeii a considerable change of Provincial 
o]jiiiiou, leading them to be more in 
favour of Second Chambers than at one 
time they had been. Can the Secretary 
of State give us any information about 
that? — (Sir Samuel JECoare,) I think on 
the whole it would be fair to say that in 
certain Provinces the feeling in favour 
of Second Chambers has somewhat grown, 
but it would also be fair to say that 'Hie 
opposition to Secoitd Chambers in other 
Provinces appears to be pretty strong, 
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Marquess of Salisbury, 

5936. My question really only has refer- 
ence to this much debated question of 
paragraph 64, the Instrument of Instruc- 
tions. Sir Joseph Nall put a question 
and my Noble Friend, Lord Rankeillour, 
did also as to the comparative merits with 
the actual putting of provisions into the 
Constitution Act. I believe the Sec- 
retary of State is going to look into 
this question of the Instrument of lu- 
structions with a view of laying before 
us a model one. I wonder whether he 
would recollect that the Instrument of 
Instructions will be in a very different 
position from an ordinary Bill, because 
the difficulty of amending it by the two 
Houses of Parliament will be very con- 
siderable. In the first place, as my 
honourable friend points out, there is no 
obligation upon the Government to take 
any notice of the suggestions which are 
made in either House of Parliament, 
whereas, in a Bill, of course, they have 
to take notice. Then again, supposing 
the two Houses do not agree in the 
suggestions which they make, I do not 
know whether the Secretary of State 
has considered what would happen then. 
Of course, I only point these things out 
because I want him, w»hen he is looking 
into the matter, to think of them. An 
Instrument of Instructions in the con- 
ditions put in the White Paper can 
never occupy exactly the same position 
as a Bill; it is very different in all its 
incidents, ^and, therefore, it would not 
be the same protection to anybody who 
.was anxious about what the conditions 
were to be when the Governor would 
act. It would not be quite satisfactory 
to tell him: ‘‘We will not put it into 
the Constitution Act; we will put it into 
the Instrument of Instructions ’’ because 
that is not subject to the action of 
Parliament in the same way ? — (Sir 
Samuel Boare.) I tjiink Lord Salisbury’s 
criticism would be valid if we were rely- 
ing exclusively upon t^e Instrument of 
Instructions. We are not. Thei sub- 
stantial powers will be in the Act itself. 
The Instrument of Instructions will he 
used, as it always has been used in the 
past, for directing the w|i.y in which 
those powers should be exercised. As to 
his Parliamentary point, as to what 
would happen if both Houses do not 
agree, exactly the same qiiestion arises 
with an amending ,Act, with this one 
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difference, that an amending Act would 
come under the Parliament Actj Instruc- 
tions would not; but, in any case, I will 
certainly at some stage in our discus- 
sions x)ut in some draft Instructions at 
'Teater length, and Lford Salisbury can 
rest assured that we have very fully con- 
sidered the kind of difficulties that he 
has just raised, and, naturally, we will 
take note of anything that he says upon 
the subject. 

Marquess of Salishuri/.'] I will not 
press the matter further now. 

Lord Eustace Percy -2 I hope, before 
W6 leave that point, that Lord Salisbury 
will realise that if he put into the Act 
of Parliament the Governor’s Instruc- 
tions as we have them before us in the 
"White Paper, they would not add to 
the safeguards, but what they would do 
would be to give statutory effect to the 
obligation of the Governor to act in 
accordance with the advice of his 
Ministers. 

Marquess of Salisbury.^ All that will 
have to be very carefully looked into. 

Sir Afctar HydarL 

5937. There is one question as to Pro- 
posal No. 70 (e), which corresponds to 
18 (/)j about the Govemor-GeneraPs and 
the Governor’s special responsibility in 
regard to protecting the rights of In- 
dian States. If you will permit me, I 
will not take that up now, but when we 
take up the question of the responsibility 
of the Governor-General, because they 
are both warded in identical terms. 
Would that be convenient? — Tes, 
certainly. 

593S. The only other question is this: 
If you will kindly turn to paragraph 102 
about the procedure in the Legislature, 
and compare that provision with para- 
graph 62, you will observe that there is 
nothing corresponding to 52 (t) (1) in 
paragraph 102. Is that omission deli- 
berate or is it for atiy reason? With 
regard to the procedure in the Federal 
Legislature, you %ave specially provided 
against any discussion or asking of ques- 
tions on matters connected with an In- 
dian State, save with the prior consent 
of the Governor-General. My only 
point is thaj such a provision has not 
been made in the corresponding para- 
graph regarding Provincial Legislation? 
— ^There is a reason, Sir Akbar, but I 
think I wouM prefer not to deal with^t 
to-day, but to deah with it under the 


Federal point. I can then give you tl^^ 
reason why we have drawn a distinction. 

Sir Ahhar ILydan,^ Thank you. 

Sir C. P. Bamaswami Aiyar, 

6939. Mr. Secretary of State, you are 
aware that under the Montagu-Chelms- 
ford scheme there were certain differences 
that manifested themselves in the 
matter of joint consultation of the Gov- 
ernor with the Members of his Cabinet? 
— ^Yes. 

5940. You are also aware that under 
that scheme in certain Provinces the con- 
vention or the practice developed of 
having somebody analogous to a Prime 
Minister, and other Provinces did not 
develop it? — ^Yes. 

5941. Would you agree with me in 
saying that on the whole the scheme 
worked best and most in consonance with 
the ideas of the framers of the Constitu- 
tion in those Provinces where a Prime 
Minister came into existence and the 
joint consultation was most fully exer- 
cised? — I think I would prefer not to 
generalise over the whole ffeld of Indian 
administration ; but 1 would say this, 
that we certainly contemplate under the 
White Paper proposals that the normal 
development would be a development 
with a Chief Minister and a Govern- 
ment working very clos^ in touch with 
the Governor in so far as the field of 
his special responsibilities is concerned. 

5942. Would it be expedient, or would 
it not, to make it more explicit in the 
Instrument of Instructions that the ideal 
to be aimed at in so f ar^ as conditions 
and circumstnces allow, is to bring into 
existence the practice of joint consulta- 
tion* and to form a Ministry with a 
Prime Minister? — I think we might cer- 
tainly consider Sir C. P. Ramaswami 
Aiyar’s suggestion; it is not in any way 
at variance with the general basis of the 
scheme. 

6943. The only reason why I put it to 
you is this, that it would seem to be 
appropriate in the Instrument of % 
structions and it would be a stimulus to 
Provinces and to Governors to pursue* a 
line which on the whole is admitted to 
be not only safe, but advisable P — ^Yes, I 
think ths.t is a suggestion we might well 
consider. 

Mr. Zafndla Khan. 

5944. My Lord Chairman. I have some 
questions to put to Sir Samuel Hoare 
on the Provinces. Sit Samuel Hoare has 
said that the * suggestion put forward 
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with regard to a nominated Almister re- 
sponsible to the Legislature may be con- 
sidered by Members of the Indian Dele- 
gation. I presume he meant that we 
would give our views during the discus- 
sion that followed, not that we should 
try to develop it by questions and 
answers? — ^That was joa^ hope. 

5945. Very well then, I shall not ask 
you questions on that. With regard to 
the proposal in paragraph 98 (ii), at page 
63, thait the salaries of the Ministers 
shall be non-voteable, I have followed 
what the Secretary of State has stated 
already that it is not considered desir- 
able to have frequent attempts made to 
oust a Minister through stopping his 
salary and that one of the methods of 
ousting him would be stopping the supply 
for his Department- May I put it to 
him that in voting upon the salary of 
the Minister, it would be|K>nly on the 
occasion of a discussion of the Budget, 
once in a year, and that would also be 
the period when the supply for his De- 
partment came up. What is the distinc- 
tion sought to be drawn, that the Legis- 
lature should he at liberty to refuse 
supplies to the Minister, but must not 
refuse his salary, if they want to express 
their want of confidence in the Minis- 
ter. Why should they not have the usual 
way of refusing to vote his salary? — ^We 
had in mind the lessons of experience, 
both in India and here. What im- 
pressed me was this, that whereas under 
our procedure the vote of the reduction 
of the salary of a Minister is m the 
nature of a formality, behind which is 
launched a want of confidence in the 
Government, in the case of, anyhow, 
several of the Provincial Assemblies in 
India, it has been frequently used as a 
means of withdrawing from the Minister, 
not a token sum of £6, or something ot 
that kind, as is the case in the Par- 
liament of Great Britain, but the whole 
of his salary or a large part of his 
salary. And it has also seemed to me 
to be true that a good many rather 
factious resolutions of this kind have 
been moved in Indian Assemblies. We 
were anxious to avoid a repetition of 
those kind of attacks, and to get the 
Procedure back to what it really is in 
principle here, if not in form, namely, 
that a vote for the rednction of a Min- 
ister’s salary is really a vote of want of 
confidence in the Government. There is 
nothing more behind the proposal than 
that. 


Mr. Zafrulla Kahn.J If the Secretary 
of State .will excuse me, I am not so 
much upon the point of reduction of 
salaries. That is provided for in para- 
graph 68, at page 55, that the salary of 
a Minister will not ^ subject to varia- 
tion during his term of office, and I 
agree that that should be so, and it .would 
put an end to almost all that kind of 
resolution to which the Secretary of State 
has referred. What I want to understand 
is the distinction sought to be drawn that 
during the discussion of the annual Bud- 
get the White Paper leaves it open to 
the Chamber to refuse supplies to the 
Minister for liis Department, but stops 
them from saying : We do not want 

this Minister, therefore, we shall take 
out his salary from the Vote also.” What 
is the distinction? The reduction of 
salary I can understand. Once a Minister 
is appointed, you either get rid of him 
by a vote of non-confidence or go on 
paying him the salary at which he was 
appointed; but if you permit that non^ 
confidence may be expressed in a Minister 
when the Budget is being discussed by 
refusing supplies for him, why are you 
not prepared to admit that want of con- 
fidence in him may not he expressed by 
refusing his salary. 

Lord Eustace Percy.] Is not the re- 
fusal of a salary a reduction of salary? 

Mr. ZafruUa Khan."} It is, and once in 
a year. 

Witness,'] I was not contemplating that 
a vote of this kind would be restricted 
to a single occasion in the year, and the 
difference between us may be due to our 
different conception of Parliamentary pro- 
cedure. I think I would like to consider 
Mr. Zafrulla Khan’s point further, 
always with the assumption that I .want 
to avoid these factious votes. 

6946. There we are agreed. My point 
is rather this. I understand an item 
being non-voteable in this sense. The 
Budget is put forward; you discuss all 
the items there ; then items that are 
non-voteable will not be submitted to the 
vote of the Legislature, they will not 
have the right of saying: We shall 

not grant you this,” and other items shall 
be submitted to their vote. That will 
happen only when other items of the 
Budget are put forward. On certain 
other items there may be supplementary 
grants during the year; but with regard 
to all Ministers’ salaries, it would come 
up only on the Budget? — I should like to 





702 


MINUTES OF EVIDENCE TAKEN BEEOBE THE 


11° 1933.] The Right Hon. Sir SAajfoEL Hoahe, Bt., G.B.E., IContinued. 

C.H G. M.P .3 Sir aiALCOLii Hailey, G.C.S.I., G.C.I.E., and Sir Findlater 
Stewart, K.C.I.E., C.S.I. 


look into this point further. So far as 
our procedure in the House of Commons 
IS concerned, T think I am right in say- 
ing that there would be sereral oppor- 
tunities of moving a resolution of that 
kind, for instance, with our Appropria- 
tion Bills and Consolidated Fund Bills, 
and so on, but I think Mr. Zafrulia 
Khan and I are agreed as to what we 
want to avoid, and I will look into the 
point further as to what we want to 
obtain at the same time in the way of 
legitimate opportunities for criticism. 

5947, Then on paragraph 69, at page 
56, which is'^he next paragraph in order 
relating to the rnles of business, during 
the preliminary discussion, I made a 
suggestion that the power there proposed 
to be given to the Governor should he 
limited by the proviso that these rules 
.should be confined to rules which are de- 
signed to enable him to disdharge his 
special responsibilities; and I have a 
slight recollection, I will not he sure of 
it, that it was held that that was the 
idea. I do not know whether my recol- 
lection is correct? — I think there were 
two objects intended by this proviso: 
First of all, that the Governor should 
see that business is not so arranged as 
to prejudice his special responsibilities, 
but, I think, certainly also, the Governor 
ought to have the chance of seeing that 
rules of business are not so arranged that 
he cannot follow generally what is hap- 
pening in the Government. Under our 
proposals, at any rate in the earlier 
stages of the Constitutional changes, we 
are contemplating the Governor following 
very closely what is happening, and I 
would like to keep in mind that second 
need as well as the first. 

o94R. I would wish to put forward this 
suggestion for your consideration when 
you are coming to a final decision on 
these matters ; that, so far as rules which 
are dosigued to enable the Governor to 
discharge his special responsibilities are 
concern^, he should have tho power to 
make them at his discretion after con- 
sultation with the Ministers, and that the 
rest of the rules of business should be 
made by the Governor on the advice of his 
Ministers? — ^Yes- The trouble is that it 
is so difficult to say beforehand what is 
going to impinge upon the field of special 
responsibilities, and what is not going to 
impinge upon it. 

6949. I am not asking you to say now? 
—No. What I will certainly say is that I 


will take account of what Mr. ZafruJla 
Kahn has said, and we will see liow far 
it is possible to embody some kind of sug- 
gestions as that in rules of procedure 
that must obviously be uniform. 

5950. With reference to paragraph 70, 

I have only one (question to put .with 
regard to Clause a(a). Would not terror- 
ism, or any kind of revolutionary 
movement, be regarded during even its 
initial stage as a grave menace to the 
peace and tranquillity of a Province, or 
of a particular area.? — ^Yes, I think that 
would be the case. 

5951. And therefore this power would 
enable the Government to deal with the 
movements of that kind even during their 
very early stages.® — Yes. 

5952. AVith referiuice to (/) of para- 
graph 70, may I ask the Secretary of 
State (it really comes under paragraph 
106 at page ^6, but it is referred to h^re 
also under the special powers; they are 
related) would he be prepared to con- 
sider the suggestion that % list of ex- 
cluded areas, or partially excluded areas, 
may be drawn up when the Constitution 
is about to be put into force as a sort oF 
Appepdix, and that, later on, it should 
be possible to modify that list wherever 
local variations may make it necessary, 
but that no further additions should be 
made to that list, so that no areas that 
have been included within the ambit of 
the Constitution should, at a later stage, 
be excluded from the ambit of the Con- 
stitution? — My answer would be Yes. We 
have always contemplated a list of this 
kind, and we have ‘contemplated some kind 
of procedure that has got to he specified 
for enabling areas to be taken out of the 
totally excluded list, and to enable par- 
tially excluded areas to be taken out of 
the partially excluded list. It is not the 
intention under this proviso to add to the 
list of excluded areas at all. Indeed, 
almost the only area that we contemplate 
as a totally excluded area is the hill tract 
area in Assam and the tribal tracts on 
the frontier. Apart from that, the areas 
swill he partially excluded, and certainly 
there must he some kind of machinery in 
•due oo-urse for withdrawing those areas 
from one or other list when the time has 
oome for their safe withdrawal. 

595S. Now, if I may draw your atten- 
tion to page 67, paragraph 74, provision 
IS made for Second CSiamhers in certain 
provinces? — ^Yes. 

6954. I am sure, Secretary of State,, 
you are aware of the strength of opinion 
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in Bengal in opposition to the proposal 
that a Second Chamber should be set up 
there, and, more particularly, that the 
Legislative Council there has passed a Re- 
solution expressing their disapproval of 
such a proposal? — do not think 1 would 
go quite so far as Mr. Zafrulla Khan sug- 
gests. The Resolution did not appear to 
me to express so strong a feeling as he 
suggests. I would accept the fact that 
there is a difference of opinion in Bengal 
on the subject, but I would not accept 
the fact that the opposition to the 
Second Chamber is as great as he implies. 

5955. With reference to sub-paragraph 
(b) of that paragraph 74, the proposal is 
that where the Legislature consists of one 
Chamber provision should be made in the 
Constitution Act enabling the Provincial 
Legislature “ to present an Address to 
His Majesty praying that the Legislature 
may be reconstituted with two Chambers, 
and that the composition of, and method 
of election to, the Upper Chamber may 
be determined by Order in Council.’’ I 
suggest to him that he might consider a 
case like this : If the Resolution not only 
prayed for the establishment of a Second 
Chamber, but also laid down the composi- 
tion and method of election, and, sup- 
posing the Resolution was made condi- 
tional upon that and dependent upon it ? 
— I have the feeling (I do not want to 
express a final opinion upon this point) 
that with any Institutions as important 
as Second Chambers, Parliament here 
would wish to have a say of some kind 
and to be in a position to judge whether 
they thought they were fairly constituted 
or not. 

5956. I do not want to carry the matter 
^very far, but this kind of provision may 
have the effect of deterring a Lower 
Chamber from passing a Resolution 
which would permit of a Second Chamber 
and leave the composition £|.nd method of 
election to be decided by the Secretary 
of State here? — think we might con- 
sider Mr. Zafrulla Khan’s point. Per- 
haps he will also consider the point I 
have jugt mentioned, namely, the interest 
of Parliament m the question. (Mr. 
Zafrulla Khan.) Certainly. With regard 
to paragraph 78 and others following, 
do I understand the Lord Chairman to 
say that we should not raise ques- 
tions with regard to franchise? Would 
that observation apply to questions relat- 
ing to the composition of the Legis- 


latures, and so on, because, if so, I will 
not put any questions on it? 

Chairman.'] I think Mr, Zafrulla will 
understand the general purpose which I 
had in making the suggestion I made. 
He knows where he is leading, and I am 
quite prepared that he should judge 
whether a particular question should be 
put at this stage. If it is going to deal 
with the question of the franchise oi 
technical matters of the ballot and things 
of that kind, I should hope he would 
reserve it. 

Mr. Zafrulla Khan. 

5957. I will reserve it until when I put 
questions on all those questions generally. 
T wish to draw attention to paragraph 85 
on page 59? — Yes. 

5958. One is familiar with a similar 
provision here. I should like to under- 
stand better than I do at present what 
it IS exactly designed to meet, because 
1 explained, or endeavoured to explain, 
during the course of the preliminary dis- 
cussions that, as it is, the validity of 
elections in India, is rather over- 
challenged than otherwise. I do not 
think a matter of that kind is likely to 
slip through and this would raise a good 
many questions? — I am informed that 
NTo. 85 is to a great jsxt'ent dependent 
on 84 (/); 84 (/) introduces a new pro- 
vision, that, judging from experience 
here and elsewhere, we think ought to he 
included in the new Constitution in 
India, and if 84 (/) is included in the 
constitutional scheme, then I think some 
proviso like No. 85 is inevitable. 

5959. Would it be possible in that case 
to confine it to 84 (/) ? — W e will look into 
that point. It is a drafting point, and 
I would like to look into it. 

5960. There is only one suggestion I 
wish to make to the Secretary of State 
on paragraph 86; I do not want to go 
into details at present, but there is a 
feeling in India (it has been mentioned 
to me on several occasions) that the ques- 
tion of the privileges oi the Chair and 
the members of the Legislature may be 
considered further than they have been 
considered in paragraph 86. This no 
doubt secures freedom of speech to the 
members, but the members, and more 
particularly the Chair, have expressed 
a desire that there ougiht to be some 
further privileges added, especially some 
powers vested in the Chair to control 
members and to maintain discipline, and 
so on. As I have said, I do not want to 
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go into the details, but the Secretary of 
State migiit aak somebody who might bo 
conversunt with the details of that 
matter to look into it? — We accept fully 
the importance o-f privileges of that kind. 
We have felt, however, that they were 
essentially privileges to be -defined by the 
Federal Legislature itself. However, we 
will look further into the question and 
we will consult, say, the Lord Chancellor 
and the 'Speaker to see whether from 
their experience they can make any 
useful suggestions. 

o961. Thank you very much. If power 
is left to the Federal Legislature to deal 
with the matter and perhaps in a smaller 
way to the Legislative Assemblies them- 
selves, perhaps that would meet the case. 
With regard to the suggestion for Second 
Chambers for all Provinces I do not want 
to pursue that in detail, but I am sure 
the Secretary of State is aware that in 
some Provinces at least a Second Cham- 
ber, so far as the type of member was 
concerned, would be a mere duplication 
of the Lower Chamber. I have particu- 
larly in view the case of the Punjab? — 
It was because of that, my Lord Chair- 
man, that I was very careful to tell the 
Committee that the were these differ- 
ences of opinion and that there were these 
different conditions to be considered Pro- 
vince by Province. 

5062. One last question, Secretary ot 
State; that is a question to which refer- 
ence has already been made. I merely 
wanted to be sure that the Constitution 
Act will leave room for that, I am not 
making any specific suggestions, but the 
question is this, or rather the subject 
is : In the new Provincial Assemblies 
there will be no official bloc— -official mem- 
bers ; the business of the Government 
will be conducted by the Government 
Bench; naturally, there cannot be a very 
large number of Ministers, and in dif- 
ferent Provinces Governors and those 
whom they might consult might consider 
it desirable to have, say, Assistant Minis- 
ters or Parliamentary Secretaries, and 
so on, of different types. There may not 
be uniformity in this matter. I do hope 
that the Constitution Act will not nega- 
tive that kind of arrangement ? — "We have 
not ^ prescribed either the number of 
Ministers or the number of under-secre- 
taries or, indeed, whether there should 
be under-secretaries, or whether there 
should not be under-secretaries. We feel 
that those are essentially questions that 
have to be decided by the Provinces 


themselves and in accordance with their 
own conditions. 

6963. I merely wanted to know that 
the Act did not negative that kind of 
arrangement in the Provinces? — No, it 
would not. 

Sir Tej Bahadur Sapru.'} There was 
power to ai3point Council Secretaries and 
such Council Secretaries were appointed 
at one time in the Provinces. 

Dr. Shafa^at Ahmad Khan. 

6964. Sir Samuel Hoare, would you 
kindly look at paragraph 70 (b) page 65? 
The paragraph relates to the safeguard- 
ing of the legitimate interests of minori- 
ties. I want to ask you whether His 
Majesty’s Government have come to any 
definite conclusion regarding the recom- 
mendation of the First Round Table Con- 
ference concerning their representation 
in the public services. The Sub-Com- 
mittee made a recommendation in para- 
graph 4 (2) but the White Paper itself 
contains no reference at all to the matter, 
to which all minorities attach very great 
importance ? — I would prefer, if it is 
equally convenient, Dr. Shafa’ah Ahmad 
Khan, to answer that question, if he will 
put it to me, when we come to deal with 
the Service questions generally. 

5965. Then would you kindly turn to 
page 37, Fundamental Rights, in the list 
of Fundamental Rights — I am referring 
to the second sentence “ His Majesty’s 
Government see serious objections to 
giving statutory expression to any large 
range of declarations of this character, 
but they are satisfied that certain pro- 
visions of this kind, such, for instance, 
as the respect dne to personal liberty 
and rights of property and the eligibility 
of all for public office, reigardless of 
differences of caste, religion, etc., can 
appropriately, and should, find a place 
in the Constitution Act.” Now the 
Landlords’ Deputation which waited upon 
this Committee laid great stress upon 
the necessity of protecting the rights of 
property. Have His Majesty’s Govern- 
ment framed any formula for the purpose 
of protecting the rights of the landlords 
in the new Constitution? — I am afraid 
the more we have gone into this question 
of fundamental rights, the more difficult 
we have found it to be. It is so extra- 
ordinarily difficult to put in anything 
sufficiently explicit to make it suscep- 
tible of a legal decision, and without a 
legal decision the fundamental right is 
really only the expression of a pious 
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opinion. As to the specific question that 
Dr. Shafa’at Ahmad Khan has asked me 
about the landlords, I think we must 
consider the whole of that question m 
connection, say, with the franchise, 
S'eooud. Chamber, and so on, and if we 
are to deal with it, it is much more 
ejffectively dealt with in that way than 
it is by putting in some phrase about 
the rights of property as a fundamental 
right in such a way as to make it almost 
impossible to get a decision from the 
Courts of Law upon it, or, if you are 
going to get a decision, to make it so 
confused an issue that litigation may go 
on for year after year about it. I have 
myself, at the former Round Table Con- 
ferences, expressed the view that one or 
two of these general rights might, per- 
haps, be expressed in the Royal Procla- 
mation that would inaugurate the new 
Constitution, but over and above that, 
I do see great practical difficulties in 
having a long list of them. It is not a 
question of principle at all; it is a ques- 
tion of practicability. 

5966. My point. Sir Samuel, was quite 
different. * I think on that page the pro- 
mise is distinctly held out that a clause 
to that effect will actually be embodied 
in the Constitution itself, so far as rights 
of property are concerned. For the pre- 
sent I am not dealing with other funda- 
mental rights ; I will deal with them later 
on^ — Yes, we have thought about it 
before. We have not got any clause 
'drafted. 

5967. But I hope a clause, as drafted, 
will be placed before the Committee for 
its view or discussion later on in due 
course? — We could certainly think about 
it, and, if Dr. Sbafa’at Ahmad Khan 
would send us in any suggestions, we 
should welcome them. 

5968. Our difficulty is that there is, I 
will not say either a legitimate or an 
unreasonable apprehension, but there is 
apprehension among certain landlords, 
not only m my own Province, but also in 
other Provinces, and they feel that this 
right must be safeguarded in explicit and 
precise language, in order that rights 
of property may be protected in 
future ; and, as they supply an 
element of stability in the Con- 
stitution, I feel that something ought 
to be done for a class of that character. 
I am very glad, therefore, to heaf that 
the Secretary of State is willing to pre- 
sent a draft? — I would not dispute Dr. 
Shafa^ at Ahmad Khan’s contention at 


all. It is merely a question -of how best 
legitimate interests can be safeguarded. 
No doubt it might be a good thing to 
have a clause somew here saying that there 
can be no expropriation of property with- 
out compensation; but over and above 
that I think one wants to consider the 
question in greater detail from the angle 
as to whether a general proposition of 
that kind really will give the kind of safe- 
guards that this or that interest may feel 
entitled to. 

Lord Eustace Percy, 

5969. I hope the Secretary of State, 
before doing that, will consider the pro- 
cess involved in the American Constitu- 
tion? — I had that very much in mind 
when I spoke just now of the great delays 
in getting a decision upon points of this 
kind. 

Dr. 8hafa^at Ahmad Khan. 

5970. I think His Majesty’s Govern- 
ment do attach importance to the need 
for consulting the recognised constitu- 
tional procedure in the Legislature before 
a Second Chamber is established later 
on? — Yes, and we have so done, anyhow 
in certain cases. 

6971. Not in Bengal, if I may say so?-—- 
In Bengal there .was a rather long his-^ 
tory about the particular resolution, and 
I would rather not get into a controversy 
about it to-day. It did not seem to me 
to express a very clear view either one 
way or the other. 

5972. It was passed by a majority? — 
know; but there was some history about 
it, into which I would rather n-ot go 
tc^ay. 

6973. But I suppose His Majesty’s Gov- 
ernment will invariably consult the local 
Legislative Councils before they make a 
definite proposal for establishing a 
Second Chamber in any Province? — ^Yes; 
we have done that, I think, in every Pro- 
vince, except in Bombay, and we did 
not do it in Bombay because we were 
told that the feeling in Bombay was very 
definitely against the proposal, and there 
was no point in asking the Legislature 
to pass a resolution upon the subject. 

Sir Ahdur Bahim, 

6974. I* should like to know from the 
Secretary of State whether, under the 
scheme, it is contemplated that the Pro- 
vincial Legislatures will not be com- 
petent to discuss any acts done by the 
Governors, or any measures taken by 
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them in the exercise of their special re- 
sponsibilities — ^My answer would be that 
they would haye no right. The responsi- 
bility, after all, is the responsibility of 
the Governor, and the Legislatures are 
not responsible for the action that he 
takes. Whether or not he would give 
them an opportunity of discussion is a 
question that must be decided at the 
tinae. 

5975. But, according to the Constitu- 
tional proposals, it will depend entirely 
then upon the Governor in each case 
whether to allow any discussions or not, 
and would that he very practicable to 
decide? — To me it seems it was the only 
possible course. In any case it is the 
Governor who is responsible and not the 
Legislature. 

5976. You practically mean that they 
wiU not be able to discuss any such acts 
of the Governor? — I think it is very diffi- 
cult to say in advance what will happen. 
The discretion will rest with the 
Governor. 

Mr. B. JayaJcer. 

5977. There is no proposal in the White 
Paper prohibiting the Governor, if he so 
•chooses, from submitting his act to the 
isriticism of the Legislature? — None. 

Sir AhduT Bahim. 

5978. Then is it contemplated that the 
Governor, before taking any action, 
should consult the Legislature or the 
Minister? — I would draw a distinction 
, between the Ministers and the Legis- 
lature. I am hoping that there would be 
a great deal of previous consultation 
between the Governor and the Ministers; 


and I am hoping that, as a result of that 
consultation, these powers will very 
seldom be exercised. The Governor 
would, I presume, call the attention of 
the Minister or the Government to some 
case that is likely to lead to an infringe- 
ment of his special responsibilities, and I 
would have thought that if things were 
working well, the Ministers and the 
Government would welcome the oppor- 
tunity of removing the cause of the 
trouble, and that the Governors therefore 
would never have to intervene; and the 
action taken, for example, discrimination 
against a minority, would be stopped in 
the first instance not by the Governor 
but by the Minister and by the Ministry 
itself. 

5979. Then .would the Secretary of State 
consider that it may not be practicable 
to insert in the Instrument of Instruc- 
tions some clause which would give a 
lead to the Go-vernor to that effect? — ^We 
are certainly contemplating that phrases 
should be inserted in the Instructions 
directing the Governor to work the two 
sides of the administration in the closest 
possible co-operation; and it is just that 
kind of phrase that I would have thought 
would have met Sir Abdur Rahim's point. 

5980. By the two sides of the Govern- 
ment," I think the Secretary of State 
means the special responsibilities and the 
responsibilities of the Ministers of the 
Governments ? — ^Yes. 

Chairman,'] Forgive me, Sir Abdur. 
I am under pledge to the Secretary of 
State to adjourn sharp at five o'clock, 
as he has an engagement. I shall pro- 
pose to call him again when we meet at 
ten-thirty on Thursday. 


{The W^nesses are directed to withdraw,) 

Ordered, That this Committee be adjourned to Thursday next at half-past Ten 

o'clock. 
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Present : 


Lord Archbishop of Canterbury. 
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Marquess of Salisbury. 

Marquess of Zetland. 

Marquess of Linlithgow. 

Marquess of Beading. 

Earl of Derby. 

Earl Peel. 

Viscount Burnham. 

Lord Ker (Marquess of Lothian). 
Lord Hardinge of Penshurst. 
Lord Irwin. 

Lord Snell. 

Lord Rankeillour. 

Lord Hutchison of Montrose. 


Major Attlee. 

Mr. Butler. 

Major Cadogan. 

Sir Austen Chamberlain 
Mr. Cocks. 

Sir Reginald Craddoc;^ 
Mr. Davidson. 

Mr. Isaac Foot. 

■Sir Samuel Hoare. 

Mr. Morgan Jones. 

Sir Joseph Nall. 

Lord Eustace Percy. 

Miss Pickford. 

Sir John Wardlaw-Milne. 


The following Indian Delegates were also present: — 


Indian States Bepebsentatiyes. 


Bao Bahadur Sir Krishnama Cliari. 
Nawab Sir Liaqat Hayat-Khan. 

Sir Akbar Hydari. 

Sir Mirza M. Ismail. 


Sir Manubhai N. Mehta 
Sir P. Pattani. 

Mr. Y. Thombare. 


British Indian Bepresentativbs. 


His Highness The Aga Khan. 
Sir 0. P. Bamaswami Aiyar. 
Dr. B. B. Ambedkar. 

Sir Hubert Carr. 

Mr. A- H, Ghuznavi. 

Lt.-Ool. Sir H. Gidney. 

Sir Hari Singh Gour. t 
Mr. Bangaswami lyenger. 

Mr. M. B. Jayaker. 

Mr. N. M, Joshi. 


Begum Shah Nawaz. 

Sir A. P. Patro. 

Sir Abdur Bahim. 

Sir Tej Bahadur Sapru, 

Sir Phiroze Sethna. 

Dr. Shafa' at Ahmad Khan. 
Sardar Buta Singh, 

Sir N. N. Sircar. 

Sir Purshotamdas ThakurdaS 
Mr. Zafrulla Khan, 


The MABQDESS of LINLITHGOW in the Chair. 


Marquess of Balishury.'\ Mj Lord Chair- 
n^an, I understand that the Appendix to 
Memorandum 29, being a Memorandum 
on Law and Order by Mr. T. Gavin 
Jones, was not printed in our Minutes 


of Evidence of the 4th of July, I think 
it would be desirable to print this, if you 
will agree? 

Chairman, Certainly. It is as 
follows : — 


APPENDIX TO MEMOBAND'UM 29 SUBMITTED BY THE EUROPEAN 

ASSOCIATION, 


MEMORANDUM ON LAW AND 
ORDER. 

By T. Gavin Jones. 

{Chairman of the United Provinces 
Branch of the European Association.) 

The problem is one which has to be 
decided upon with due consideration of 
the past history, traditions and tempera- 
ment of the peoples of India, and of the 


method in which India is governed 
to-day. 

When the secular Government weaikens 
or abdicates, the instinct of the masses 
of rural India is not towards self-govern- 
ing institutions, but a shifting of their 
loyalty towards that class or race whom 
they think will be strong enough to 
govern India justly, and protect them 
from aggression and misrule. The ideal 
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of go^'ernnient of the people by the people 
for the people has no appeal in the hearts 
of the masses of rural India, The Hindu 
social system makes that impossible. 

The methods of administration adopted 
by the British to govern rural India have 
been, and still are^ similar in many re- 
spects to those utilised by the great 
Akbar and th§ other Moghul Emperors 
who followed him. It is to-day a bene- 
volint autocracy, sustained by services 
very largely Indian, but stiffened in the 
senior executive appointments by recruits 
from England, who in the ultimate are 
responsible to the British Parliament, but 
who in the details of administration are 
unfettered and are judged by results. 
Since the introduction of the Montagu- 
Chelmsford Reforms, they have been 
greatly influenced by the criticism in the 
Legislatures, but have been unfettered 
in the details of their admiilistration, 
and sustained by the support of the 
Governors of the Provinces. 

The day-to-day administrators of 
British India are the District Magistrates 
who, with the Superintendents of Police 
and a mere handful of assistants control 
areas as large and populous as British 
counties. They are looked upon as the 
local representatives of the Sirkar,^’ 
that is, in the minds of the people, the 
King Emperor. The principal duties of 
the District Magistrates, although by no 
means all their duties, are the collection 
of revenue and the maintenance of law 
and order- They are looked upon by the 
masses as the arbiter of the fate of the 
people under their control, within the 
laws laid down by the Sirkar,'’ are the 
recipients of the grievances of all the 
classes, and are personally acquainted 
with all the men of importance within 
their districts. 

The District Magistrates have direct 
access to the Governors, who, on occa- 
sions, visit the districts and are in close 
touch with all that is going on in the 
Provinces. Much of the information 
about the Provinces is obtained by the 
Governors by personal contact and D.O. 
correspondence, and the Inspector-General 
of Police and other heads of Departments 
are constantly in touch with the 
GovemoGTs. 

If the responsibility for those adminis- 
trative functions are transferred to 
Ministers responsible to the Legislatures, 
the real day-to-day government of rural 
India will rest with the Ministers and not 
the Governors, and the Ministers will be 
subject to the direct influence and 


intrigues of the Legislatures. It is true 
that the White Paper provides that the 
Ministers will act with the concurrence 
of the Governors, but the executive will 
not have direct access to the Governors, 
their representations .will he dealt with 
by the Ministers. The personal touch of 
the Governors with the administration, 
so valuable in the day-to-day government 
of India to-day, will be gone. No safe- 
guards either in the Act or in the instru- 
ment of instructions to the Governors can 
prevent this. Where the power rests, 
there will be the initiative and control. 
Dual control, by making the Governors 
also responsible, by influence without the 
real power to control, will be an entirely 
illusory safeguard. 

Agrarian discontent, which often in- 
volves the prompt remission of revenue, 
communal disturbances, breaches of the 
law, and dacoities (that is pillage and 
murder in the villages by gangs of out- 
laws) have to he dealt with by the police, 
under the control of the District Magis- 
trates. Any failure to check such disturb- 
ance has to he dealt with immediately 
by the Governor, by the transfer and re- 
placement of any officer incapable of deal- 
ing with the situation, or By the ‘transfer 
of additional staff and police to the 
affected area. Frequently, disturbances 
occur in a district owing to weak govern- 
ment in an adjoining district, which has 
to receive the prompt attention of the 
Governor. 

Personal touch of the administrators 
with the people is the basis of the peaceful 
government of India. Once that personal 
touch is lost, or the administration 
becomes lax in any way at all, demoralisa- 
tion swill spread rapidly. Let it be 
thought for one moment that the District 
Magistrate will not receive support in 
his administrative acts, then the de- 
moralisation will become general and the 
police force, both in personnel and arms, 
will be inadequate to deal with the situa- 
tion. The administration is upheld by 
prestige and personal touch, a 'S.elioate 
organisation which cannot, and must not, 
be tampered with. 

To hand over this unique organisation 
to Ministers who will be subject to the 
vagaries of Legislature, is certain to lead 
to deterioration, which will undermine 
the foundations of the good government 
of Indias and will be the abandonment 
of the responsibilities of the British 
nation towards the rural millions of 
India. 
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It is proposed in the White Paper to 
hand over this administration, wJtiich I 
have endeavoured to describe, to Minis- 
ters individually responsible to a Legis- 
lature, who will hold office at the pleasure 
of that Legislature, and will be subject, 
not only to the criticism, but to the 
powerful intrigue of any group in the 
Legislature, concerning any act of ad- 
ministration. They may even be subject 
to the intrigue of their fellow Ministers, 
for there is no provision in the White 
Paper for collective responsibility, which 
gives so much stability to the British 
Cabinet. 

Even if collective responsibility is 
adopted in principle, in times of stress, 
there will be intrigues in the Legis- 
latures against the Cabinet, and pres- 
sure brought to bear on Ministers to 
placate the , Legislatures by dealing un- 
wisely with administrators, who may have 
done nothing more than carry out their 
duty, unpopular though it may be with 
certain sections of the people. In my ex- 
perience in the Legislatures, both in the 
United Provinces Council and Central 
Assembly, I have seen that there is 
nothing which arouses excitement in the 
Legislature to a white heat as a com- 
munal disturbance, and the adminis- 
trators come in for severe, and usually 
unreasoned, criticism from one com- 
munity or the other. 

If the administration is »to remain 
strong, and free from interference from 
the Legislatures, there must be a fixed 
Executive selected by the Governor, pre- 
ferably from the Legislatures, for the 
period of the life of the Legislatures 
responsible for the day to day adminis- 
tration to the Governor only, the Execu- 
tive Head of the State. The Legislatures 
by the making of laws, criticism, and 
the voting of supplies, will control the 
policy of the administration and will have 
as much power as it is advisable for any 
Legislature to have in a country like 
India, composed of such heterogeneous 
peoples. It is as much power as the 
Legislatures have in niost of the countries 
of Europe and America. The separation 
of the executive and Legislative functions 
is the only method by which India can 
progress in safety. The Cabinet system 
of Government is totally unsuited to 
Indian conditions. 

If a fixed Executive is decided upon, 
the control of the Legislatures over the 
policy of the Executive can be enhanced 
by giving the Liegislature power to re- 
move a Minister, and impeach him by 


a vote of censure of two-thirds majority 
of both Houses, in which ease, the 
Governor will select another Minister 
who has the confidence of the Legisla- 
ture. The balance of power between the 
Legislature and the Governor can be dis- 
cussed and settled by constitutional 
Lawyers;^ there are ample and varied 
examples in existing constitutions with 
a fixed Executive. 

In the Centre the White Paper, very 
rightly, proposes to separate the Execu- 
tive functions of the Reserve Bank, Rail- 
ways and Ports by establishing executive 
Boards, in order to prevent political 
interference in the day to day adminis- 
tration. As it is the first duty of a 
Government to maintain law and order, 
it is surely more important than any- 
thing else that the Executive functions 
of thfe administration of law and order 
should be separated from the Legis- 
lature. 

This is no new theory, it has been 
adopted in various ways in America, Ger- 
many and France. In England it is a 
convention, in spite of the right of the 
Legislature to interfere. But the English 
Constitution is not a written Constitu- 
tion, it has been evolved from centuries 
of experience. It is futile to imagine 
that the same conventions will be adopted 
in India where the conditions and tem- 
perament of the people are totally 
different, and where administrative 
methods are unique and totally different 
to anything in Europe. Are we going to 
graft a British unwritten Constitution 
on to India, in a rigid written form, 
with the slender hope that British con- 
ventions will be adapted and practised.? 

It must be remembered that the Indian 
Legislatures do, and will, function quite 
differently from the British Parliament. 
There will be no two party, or even three 
party system, the Legislatures will be 
split into small groups largely on com- 
munal and racial lines, and it will be 
difficult for any group of Ministers to 
hold together a strong party for any 
length of time. Intrigues on personal 
lines are common to-day, and will be 
worse in the proposed new Constitution. 

The fact of the matter is, that a purely 
democratic form of government on the 
British model is impracticable in India. 
Communal electorates are necessary, but 
are contrary to all democratic principles, 
and we are apparently to have communal 
representation in the Cabinet also. 

In considering the adoption of the 
British methods of government in the 
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proyinces of India, as suggested in the 
White Paper, the temperament of the 
peoples of India must not be overlooked. 
The parliamentary method of Govern- 
ment on the British model have not been 
adopted in any country outside Great 
Britain and the Dominions. In many 
countries parliamentary institutions are 
being abandoned. 

Some countries cannot of themselves 
evolve any stable form of government. 
China is a case in point, not because the 
Chinaman is in any way inferior indi- 
vidually, but because they are not 
homogeneous, and since the destruction 
of the Imperial autocratic power, have 
been unable to unite. It takes centuries 
to evolve homogeneity. It took centuries 
to evolve a united nation in Great 
Britain, Germany and France. India is 
far from being homogeneous, and«there- 
fore the British Raj, or some other strong 
outside power, must remain to keep 
India united. The British Raj will not 
be able to remain if the foundation of 
the good administration of the Rural 
masses i^a undermined and destroyed. 

The divisions of the peoples > of India 
are not only numerous but profound. 
They have no natural love of political 
liberty, they like and expect to be ruled 
by a class. They have no natural re- 
spect for Law and Order which cannot 
be maintained if the ruling class are not 
strong enough to enforce it, as was evi- 
dent during the civil disobedience move- 
ment, to which there was no effective 
opposition among the people. Corrup- 
tion, if not discovered and punished by 
the ruling class, is an offence easily 
condoned. The people are emotional and 
easily led astray. 

Lord Balfour, in his introduction to 
the new edition of Bagehot’s English 
Constitution, says: 

“ Constitutions are easily copied, 
temperaments are notj and if it 
should happen that the borrowed 
constitution and the native tempera- 
ment fail to correspond, the misfit 
may have serious results. It matters 
little jwhat other gifts a people may 
possess, if they are wanting in those 
which from iiis point of view are 
most important. If, for example, 
they have no capacity for grading 
their loyalties as well as for being 
moved by them; if they have lio 
natural inclination to liberty, and 
no natural respect for law, if they 
lack good humour and tolerate foul 
play; if they know not how to com- 


promise and when ; if they have not 
that distrust of extreme conclusions, 
wMc is sometimes mis-described as 
want of logic; if corruption does not 
repel them; and if their divisions 
tend to be too profound, the suc- 
cessful woiiking of British institu- 
tions may be difficult or impossible.’^ 

I have endeavoured to describe the 
traditions and the temperament of the 
peoples of India, and the existing 
government of India, with no object of 
retarding political advance, or with the 
object of continuing the government of 
India from Whitehall, but with the 
object of giving India a form of govern- 
ment which will ensure stability and con- 
tinuity of administration, and which 
should enlist the co-operation of politic- 
ally minded India in the future govern- 
ment of India. The policy of the in- 
ternal government of Indfa should be 
controlled by Ind.ia, so long as there is 
no attempt at a breakaway from the 
British Empire, and the power of Great 
Britain remains to keep India united, 
to uphold the rights of the existing 
Indian States, to prevent racial discrimi- 
nation, and to ensure that the rural 
millions are well and justly governed. 
This, in my opinion, is in the best in- 
terests of India herself, and can only he 
attained by maintaining a direct chain of 
responsibility for the administrative 
government from -the District iMagis- 
trates to the Viceroy, the representative 
of the King Emperor. 

The administrators can be Indian, hut 
they must not be subject to interference 
in their administrative functions from 
the Legislatures. After all, what politic- 
ally minded India really wants, is not 
so much democratic government as 
government of India by Indians. This 
can be given full scope of development 
through the Legislatures, on the legisla- 
tive side of government. The Executive 
side of government must remain in the 
ultimate the responsibility of the British 
I^ation until such time as India becomes 
homogenous and really a united nation. 
The national spirit in India is only 
beginning to develop. India is not yet 
a Nation. 

The Army and the police are loyal to 
the Sirkar, not to any institution. 
Undermine that loyalty, and the govern- 
ment of India will collapse. An Act of 
Parliament may lay the foundations of 
destroying that loyalty, but no Act of 
Parliament can suddenly transfer that* 
loyalty to an institution. 
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Rural India requires personal govern- 
ment. The District Magistrates have on 
many occasions had to call upon the 
Army for support, and since the Army 
is to be responsible to the Viceroy, it is 
only logical that the Magistrates and the 
police should be responsible for their 
actions in the maintenance of law and 
order to the same ultimate authority. 

This proposal does not mean going back, 
but going forward on lines adapted to 
the traditions and temperament of the 
peoples of India. 

I aju in agreement that the Act should 
provide for the transfer of Responsi- 


bility in the Central Government because 
the Executive functions of the Army and 
Foreign affairs are to be reserved for the 
Viceroy, but Federation should not be 
forced through until the Provincial 
States are established and working 
smoothly. It is a platitude to say that 
the foundations must be built before the 
roof can be put on. The Constituent 
States will be the foundation of the 
Federal Government. The proposal that 
I make regarding law and order I believe 
is more likely to ensure the smooth work- 
ing of the Constituent States than any 
other form of government, and thereby 
the attainment of Federation accelerated. 


The Right Hon. Sir Samuel Hoaub, Bt., G.B.E., C.M.G., M.P., Sir Malcolm 
Hailey, G.C.S.I., G.G.I.E., and Sir Findlater Stewart, K.O.B., K.C.I.E., O.S.I., 

are further examined. 


Sir Ahdur Bahim. 

5981. The Secretary of State, in 
answer to a question of mine, assured us 
that he was considering whether you 
should not put in some phrases requir- 
ing close co-operation between the Gov- 
ernor and the Ministers. Then another 
question I should like to ask him in this 
connection is this : Whether it is not 
equally necessary, if it can be provided, 
that there should be close co-operation 
between the Governor and the Legisla- 
ture also. I find it is provided that the 
Governor will, whenever he likes, address 
the Legislature. The difficulty I am feel- 
ing is that if there is disagreement, as 
may sometimes happen, between the 
Governor and the Ministers regarding the 
exercise of any special responsibility of 
the Governor, the Minister has got 
either to agree with the Governor or 1o 
resign. Is not that the position? — (Sir 
Samuel Eoare.) 1 did not quite follow 
Sir Abdur Rahim’s question, I am afraid. 

• 59S2. I mean, if any question arises 
as to, the necessity of exercising his 
special responsibility by the Governor, 
and if the Ministry or the Minister con- 
cerned is unable to accept the view, then 
either the Minister must get the support 
of the Legislature as regards his action 
or must resign. Would that not be the 
position?— No, I do not think those 
would be the only two alternatives. 1 
think there is the third possibility cf 
the Ministry and the Legislature accept- 
ing the Governor’s decision, and *tlie 
Ministry continuing in office. I think it 


would depend very much upon what im- 
portance the Ministry attached to the 
particular case, 

5983. We can well suppose that the 
question of the exercise of any of the 
special responsibilities will only arise in 
important matters. The difficulty which 
I am experiencing is that if the Minis- 
ters have to carry the Legislature with 
them as regards that matter they will 
have to consult the Legislature. Is that 
not so? — Again I am not quite clear as 
to the exact case that Sir Abdur Rahim 
is contemplating. If he is contemplat- 
ing a case in which the Minister desires 
to obtain the support of the Legislature, 
then it seems to me that there is no 
need for the intervention of the Gov- 
ernor. It is a question between the 
Ministry -and the Legislature, and 1 
do not see upon what ground the Gov- 
ernor could, or should, intervene. 

5984. That is the difficulty, really, that 
I am feeling, that if the Ministry can- 
not get the support of the Legislature 
for the action proposed by the Governor, 
then, in that case, the Minister will 
be forced to resign? — ^Yes, I think in 
certain cases that might happen. 

5985. May I draw your attention. Sir 
Samuel, to proposal 67 of the White 
Paper, page 55? I take it that it is 
contemplated that the person who com- 
mands the largest following in the Leg- 
islature must have that following in 
both the Houses combined P — It is very 
difficult to make a precise definition, but 
quite obviously we oo-ntemplate the Mem- 
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her of one or the other Chambers who 
has got the largest body of Parliamentary 
support. 

o9S6. Both Houses combined, I take it? 
— Certainly; that goes without saying. It 
would not be much good, assuming that 
a man had the greatest Parliamentary 
support when he had a certain amount 
of support in one Chamber and had 
very little in the other. 

d987. Yes, that is exactly what I 
wanted to clear up. Then who will have 
the distribution of the Portfolios? Is it 
the person with the largest following, or 
the Governor — In theory, the Governor; 
but in a case of this kind we wish to 
leave the situation elastic. I think as 
Parliamentary practice develops more 
and more, I would imagine, it will de- 
velop on British lines, hut for the time 
being, we wish to leave the position as 
elastic as possible. 

5988. That is to say, you do not want 
to specify the authority who will distri- 
bute the Portfolios at present? — Con- 
stitutionally, the appointments originate 
in the Governor, but exactly how far the 
Minister who has the greatest following 
in the Assemblies will intervene in the 
position must be a matter of develop- 
ment, and must depend upon the situa- 
tion in the particular Province. 

5989. Then, as regards Proposal 70, that 
is the paragraph relating to special re- 
sponsibility, I wish to draw yonr par- 
ticular attention to heads (a), (6), (c) 
and (d). There the question is not so 
much of information as to what is hap- 
pening, hut a question of opinion 
whether the occasion has arisen when 
any of these powers has to be exercised? 
— ^Yes- It is more than a case of opinion 
in (c), I think. There the rights of the 
Services are, to a great extent, explicit, 
if you accept the general definition of 
the rights of the Services upon which 
the proposals of the White Paper are 
based. 

6990. May I clear this np? Public 
Services there include all Services to 
which appointments are made by the 
Secretary of State or the Governor- 
General? — ^No; (c) goes further than 
that; it is all the Public Services. 

5991, The procedure then would be, I 
suppose, that the matter would go, in 
the first place, to the Public Services 
Commission and then to the Governor. 
Is that the idea? — ^It is very dif&cnlt to 
make a general answer to a question of 


that kind. I can quite imagine that 
certain cases would go to the Public Ser- 
vices Commission, but I would not like 
to say that all the cases would go to the 
Public Services Commission. I can also 
imagine that in quite a large number of 
cases there would not be any need for 
the cases to go beyond consultation 
between the Governor and his Ministers. 

I am relying upon these provisions being 
worked in an atmosphere of common 
sense, and I believe myself that in many 
cases all that will be necessary will be for 
the Governor to call the attention of his 
Ministry, or of one of his Ministers, to a 
particular infringement, or to what he 
thinks is going to be an infringement, 
and I believe that action will then be 
taken fihat will render it unnecessary for 
the Governor to intervene on his own 
initiative ovet the heads of his Ministers 
or his Ministry. 

5992. Then do I understand that you 
do not propose to define the spheres of 
the Public Services Commissions or the 
Governors or the Ministers in this 
respect? — ^We have set out the rights in 
one of the Appendices. 

6993. Appendix VII, I think, page 
120.?»— Yes. 

5994. That is relating to persons ap- 
pointed by the Secretary of State in 
Council. Then page 121, Part II, relates 
to persons appointed by other authori- 
ties. I mean, there is no definition of 
the spheres of jurisdiction there, is 
there? — ^I am quite ready to give general 
answers about the relations of the Pro- 
vincial Governor to the Services, but I 
would, myself, prefer to deal with the 
details connected with the Services in a 
more explicit discussion, I am quite 
ready one day next week to take Up the 
whole chapter of the Services, and to 
deal in detail with the Appendices and 
with the conditions generally. I would 
suggest that it would be better to do ft 
then rather than to interpolate a rather 
technical discussion of this kind into a 
field of discussion that is really of a 
wider and more Constitutional character. 

Chairman,'} I feel sure that the Com- 
mittee and the Delegates will accept that 
suggestion. 

Sir Ahdur BaJiim. 

5995. Yes; I wOl not press you further 
upon that. As regards the Second 
Ohamber, I wish to clear up one thing. 
I think the Secretary of State has 
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already told us that there may be diifi- 
culty in obtaining the proper personnel 
for both tJ'c Hou.^'Cs in some Provinces — 
sufficient personnel. I think you told us 
that on the last occasion? — ^Yes. 

Sir Austen Chamberlain. 

5996. May I just get the Secretary of 
State’s answer quite clear in my mind? 

I understood at the time the original 
answer .was given, it applied to the Pro- 
vinces in which the White Paper did not 
propose a Second Chamber, but he had 
no doubt about the power to get tiie 
right men in those Provinces in which a 
Second Chamber is proposed? — ^Yes, that 
IS my view. 

Sir Joseph Nall. 

5997. Does that apply to the Presi- 
dency of Bombay? — In the case of Bom- 
bay, there are other considerations to 
take into account. I think, myself, that 
the argument that I used about the per- 
sonnel and the difficulty of obtaining suffi- 
cient personnel at the outset for two 
Chambers, would not apply to Bombay. 

Sir Ahdur Bahim. 

5998. May I suggest that there may 
be other Provinces or Presidencies like 
that; take, for instance, the Punjab. I 
am not suggesting that there should be, 
as a matter of fact. My own view is 
that it would not be advisable to have 
a Second Chamber anywhere, but what 
I am suggesting is, is there any really 
good ground for differentiating between 
one Province and another and to say 
that there is more material in one Pro- 
vince than in another? — 1 did not base 
my argument principally upon the ques- 
tion of personnel at all. In answer to 
Sir Austen Chamberlain, I was giving 
him a number of reasons that have got 
to be taken into account when we con- 
sider the question of Second Chambers, 
and I think everyone in this Room, most 
of all the Indian Delegates, can judge 
for themselves as to the personnel ques- 
tion. My own personal view is that in 
certain of the Provinces, at any rate in 
the early chapters of the Constitutional 
changes, it might be a cause of difficulty, 
and it certainly would be a cause of 
expense to provide the personnel for two 
Chambers. I do not put the argument 
higher than that. 

6999. I think one question was put by 
Dr. Shafa'at Ahmad Khan in this con- 
nection, whether it is intended by the 


Secretary of State to obtain opinion as 
regards the advisability of instituting a 
Second Chamber, for instance, m Ben- 
gal, where there has been a maiority, of 
at any rate, one, I believe it was, against 
the institution of a Second Chamber? — 

I have done my best to collect opinion 
from all the Provinces, w'hether it be 
through the channel of Resolutions in 
the Council, or whether it be through 
other channels. My own view about 
Bengal is that there are special condi- 
tions there that make it peculiarly neces- 
sary to consider people’s anxieties and 
to give them what reassurance we can 
With a view to remove their anxieties, 
and, that being so, it seemed to me, 
taking one consideration into account 
with another, that it was wiser to have 
a Second Chamber in Bengal. 

6000. I do not want to press the Secre- 
tary of State, unless he himself desires 
to elaborate that any further regarding 
Bengal. I leave it entirely to him? — 

I do not think there is any need for me 
to elaborate it further, I think the 
kind of anxieties that are felt with 
reference to, at any rate, the immediate 
future in Bengal, are probably in the 
minds of every Member of the Committee 
and every Indian Delegate 

Dr. B. B. AmbedJcar. 

6001. Would you say the same thing 
with regard to the United Provinces and 
Bihar? — I would not say the anxieties 
were the same. Sir Malcolm Hailey re- 
minds me that in the case of the United 
Provinces, the Council passed a Resolu- 
tion m favour of a Second Chamber. 

Dr. Shafa^at Ahmad Khan. 

6002. Yes? — They also passed a Resolu- 
tion in favour of a Second Chamber by 
a very big majority, as far as I can 
remember, in Bihar and Orissa. Further 
than that, if my memory is correct, I 
think the Provincial Committees that sat 
with the Simon Commission recommended 
Second Chambers in both those cases. 

Sir Ahdur Bahim. 

6003. May I draw the attention of the 
Secretary of State to Proposal 75, re- 
garding the Governor’s power to dissolve 
a Provincial Legislature at his discretion. 
May I take it that before he takes any 
such step, he will consult the Ministers? 
— Here again we feel we must leave the 
position elastic. We believe that in 
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aecual practice it Tiili work very much 
upon the lines of Constitutional practice 
here, but we do feel, in view of the 
tact- that the Governor has this field of 
special re&p-onsibilities, that we must 
leave a certain amount of elasticity. 

6004. Now, Proposal 88, page 60: 
These are the special powers of the 
Governor, that is to say withholding 
assent from any Bill, or reserving a Bill 
for consideration of the Governor-Gen- 
eral, and remitting a Bill to the Legis- 
lature with a message requesting their 
consideration. Is that general or is it 
only in exercise of his special responsi- 
bility? — Here again, the answer I gave 
to Sir Abdur Eahim’s previous question 
is equally applicable. We believe that 
in practice these powers will tend to de- 
velop upon the lines upon which they 
have developed here, but we feel that we 
must .leave ctertain elasticity for the 
same, reason that I gave in answer to the 
question that he just asked me. 

6005. As it stands, it is not confined 
to the question of special responsibiliy ? 
— ^No. 

6006. I want to know from the Secre- 
tary of State whether he has compared, 
as regards Proposal 103, regarding Ordin- 
ances — whether the terms of the proposal 
are not really wider than Section 72 of 
the Government of India Act. I mean, 
apart from the question that under that 
section it is only the Governor-General 
who can pass Ordinances and not any 
Provincial Governor, I think at a pre- 
vious stage the Secretary of State gave 
us the reason why he has conferred these 
powers on the Governors of the Provinces 
also, but I want to know from him 
whether he has considered that the circum- 
stances in which the Governor can issue 
Ordinances, cover really a wider field 
than even the present Government of 
India Act? — It is difficult to make a gen- 
eral answer to a question of that kind, 
for this reason : Under the Government 
of India Act there is no such field as 
the field of special responsibilities, and 
the existence of that field must make a 
difference in the way in which you ex- 
preM the power of the Governors to issue 
ordinances. 

6007. I think under the Act, if I re- 
member correctly, it is in cases of emer- 
gency? ^Yes. As soon as it is admitted 
that there must be a field of special 
responsibility then you must obviously 
give the Governor the power for carry- 
ing out those responsibilities, otherwise 


the list of special responsibilities is 
simply a paper list with no sanction 
behind it. We have felt as a result of 
that fact in our previous discussions in 
the Round Table Conferences that some- 
thing in the nature of an ordinance- 
making power and a legislation-making 
power was quite essential if these safe- 
guards were to be more than paper safe- 
guards. 

Sir JSari SiTigli Gour, 

6008. Speaking on the broad Consti- 
tutional issue relating to the Provinces, 
will the Secretary of State be pleased to 
state that his proposals do amount to the 
grant of Provincial autonomy in all the 
Provinces? — ^Just repeat that question, 
Sir Hari Singh Gonr. I am not quite 
sure that I followed it. 

6009. Taking up first the broad Consti- 
tutional issue, do I understand the Secre- 
tary of State to say that there would be 
Provincial autonomy in all the Provinces 
under the scheme of the White Paper?— 
Yes. 

6010. Is it, or is it not a fact, that 
the ultimate control in the Provinces 
rests in the Governor? — Constitutionally, 
yes, but that does not mean that in 
actual practice there is not a great field 
of responsibility for his Ministry. 

6011. I started by saying that I was at 
the present moment concerned with the 
Constitutional issue and not with how 
it will work in practice, to which I shall 
come presently .P— I do not quite see the 
implication that Sir Hari Singh Gour 
wishes to draw from my answer. It would 
be equally true to say that constitution- 
ally ultimate power rests with the Crown 
in England. 

6012. So far as Provincial autonomy 
is concerned the finality in the matter 
of deciding questions of policy and action 
in the Provinces would finally rest with 
the Governor of the Province? — No, I 
would not at all give a general affirma- 
tive to a question of that kind. We are 
®p^^®^pl3*ting that in the field of respon- 
sibility the Provincial Government will 
be responsible. 

6013. Would the Secretary of State be 
pleased to state with reference to the 
paragraphs we have under discussion, 
namely, paragraphs 61 to 109, any matter 
in which the decision of the Minister 
would he final ?— All the matters that are 
not trenched upon by the field of special 
responsibility— a very wide field. 




JOINT COMMITTEE ON INDIAN CONSTITUTIONAL REFORM 


715 


13° JuLh, 1933.] The Right Hon^ Sir Sasiuel Hoare, Bt., O.B.E., lOontinued. 
C.M.G., M.P., Sir AIalcolm Hailey, G.O.S.I., G.O.I.E. and Sir Fkcdlatek 
, ' SiEWAET, K.C.B., K.C.I.E., C.SJ. 


6014. Would the Minister in those cases 
be able to give a final decision without 
any control or without • any power of 
revision by the Governor? — Certainly, if 
they did not trench upon the field of the 
special responsibilities. 

6015. Of which the Governor would be 
the sole judge? — Yes. 

6016. And the Governor in this matter 
would be guided by and would be subject 
to the directions, supervision and control 
of the Governor-General? — Yes, constitu- 
tionally, that is the state of affairs. 

Marquess of Salisbury, 

6017. Might I interpose, not by way of 
criticism: The Secretary of State very 
often uses the word “ Constitutionally.*’ 
He does not mean that to be as dis- 
tinguished from actually and practically 
— No, not at all, but I do want to make 
the point when one of the Com- 
mittee, or the Delegates, is making an 
argument based very much upon con- 
stitutional theory, that there is often a 
difference between the constitutional 
theory and the constitutional practice. 

Sir Hari Singh Gout, 

6018. I am coming to the constitu- 
tional practice in a moment. I started 
first by saying, Let us go into the consti- 
tutional theory. We shall find how it is 
modified by constitutional practice, and, 
I venture to submit, so far as the White 
Paper is concerned, there will be no dis- 
sonance between constitutional theory 
and constitutional practice, and I hope 
to show you that. Resuming my ques- 
tion: As the Governor is subject to the 
supervision, direction and control of the 
Governor-General, the Governor-General 
is subject likewise to the direction, super- 
vision and control of the Secretary of 
State? — Yes, certainly. 

6019. And on top there is the shadowy 
control by Parliament? — do not know 
that I would take responsibility for the 
epithet. In fact, I do not think I should. 

6020. So far therefore as the Provincial 
autonomy is concerned, speaking on the 
subject of constitutional theory apart 
from practice, the ultimate power does 
rest, and continues to rest, with Parlia- 
ment, the Secretary of State, the 
Governor-General and the Governor? — 
In the field of special responsibilities. 

6021. But have I not started by saying 
that there is no field so far as these para- 
graphs are concerned where the Gover- 


nor’s power ends, and where the 
Minister’s responsibility is final and con- 
clusive? — Sir Han Singh Gour can have 
his view; I have mine. I regard the 
field of special responsibilities as a 
definite field. 

6022. W'ho is to be the judge of what 
is in the field of special responsibility P 
— It is not any good my going on answer- 
ing the same question time after time. 
I have already said the ultimate respon- 
sibility is with the Governor and the 
Governor-General . 

6023. And they are the sole judges? — I 
have already answered it twice, 

6024. Taking the question from theory 
to practice, how would the practice differ 
*from the theory in the actual working 
of the Provincial Constitution ?— -Would 
Sir Hari Singh Gour make his question 
a bit more precise? 

6025. My question is: What is the 
difference in the White Paper that 
divides constitutional theory from con- 
stitutional practice? — I would suggest 
that we are really getting into a 
metaphysical discussion- If Sir Hari 
Singh Gour would make his questions 
precise, I would give precise answers to 
them. 

6026. The question I asked was that 
in practice the Governor would be 
guided by the constitutional theory 
which is really his sheet anchor, and, in 
guiding the proceedings of the Provincial 
Government, he will be guided by vhafe 
are his inherent rights of ultimate control 
in the Provinces.? — I am afraid, my Lord 
Chairman, that Sir Hari Singh Gour and 
I take very divergent views of the way 
in which these proposals are going to 
work. He assumes that the theory will 
be applied in a strictly legalistic and in- 
elastic manner; that is to say, that on 
the one hand ^ there will be a Governor 
pushing to the full and the last letter 
of the contract every one of these special 
responsibilities; working in a watertight 
compartment apart from his Ministry. I 
do not assume that state of affairs at all. 
I assume the Governor and his Ministry 
normally working in close relations witih 
each other and in friendly relations with 
each other, and I do not believe this ex- 
treme kind of dyarchy is actually going 
to arise in practice. 

6027. As regards the large question of 
services, apart from the technical ques- 
tions which we will reserve for future 
consideration, if there is to be a Pro- 
vincial autonomy does nob it follow that 
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the servjceii should equally be pro- 
vmciaa&edr — As practical men, we have 
' to take into account the conditions as 
they are. One of the basic conditions of 
our proposals (we believe it is a proposal 
as much in the interests of India as in 
the interests of the services themselves) 
is that the contracts with the services 
should be kept and that India should 
have the great advantage of a highly 
efficient Civil Service, particularly in the 
early and difficult years of its develop- 
ment. 

Sir Sari Singh Gout, 'I Is the Secre- 
tary of State aware of what the Lee 
Commission decided on the question of 
the transferred field .P 

Mr. Zafrulla Khan."] Had not we better^ 
discuss that when the services are under 
discussion? 

Sir Eari Singh Gour,'] I am not deal- 
ing with the details of the question; I 
am only dealing with the broad question. 

Mr. Zafrulla Khan,'] Why not deal 
with the broad question also when the 
services are under discussion? 

Sir Eari Singh Gov/r. 

6028. I am quite prepared to do that. 
Is the Secretary of State prepared that 
we should take up this question when 
we are dealing with the services.? — ^It is 
whatever the Committee likes. I believe 
that would be the more convenient course. 

6029. I should like to know something 
about the powers and functions of the 
Governor’s secretary. What will be bis 
position vis-n-vis the Ministry and the 
Legislature? — He will not have any con- 
stitutional position in face of the Min- 
istry and Assembly at all. He will be 
the personal representative of the 
Governor. 

6030. He will be something like a 
Deputy Governor, do I understand it? — 
No. 

6031. Will he be the mouthpiece of 
the Go’v ernor ? — I should think very 
often 

Mr. M. B, Jayaker, 

6032. Is there any proposal in the 
White Paper about the Governor’s secre- 
tary? — ^No; the only proposal is that 
the Governor is to have what staff he 
requires 

Sir Han Singh Gout. 

6033. Eeferring to the question of Law 
and Order in the Provinces, it has bean 
suggested that two proposals have been 


made, and one of them appears to have 
been acceded to subject to further con 
sideration by the Secretary of State, and 
the other was replied to by Sir Malcolm 
f Hailey, that it is proposed to separate 
the rules into the Governor’s rules and 
the other rules. Taking the fi.rst ques- 
tion about the reservation of the Special 
Branch and taking it out of the control 
of the Ministry, what is the object that 
the Secretary of State has in view? 
Does he think that the reservation of the 
Special Branch by the Governor would be 
conducive to the improvement of the 
present state of Law and Order in the 
Provinces? — ^It is impossible to give a 
general answer to a question of that 
kind. What was in my mind was that 
in the event of a grave emergency, or 
in the event of conditions that made 
it clear to the Governor that a particular 
course of action of this kind was neces- 
sary, the Governor should have uhe 
necessary powers to take that action, 
and we have given him implicit powers 
to that effect under the provisions of 
the White Paper. 

6034. Yes, thank you. But is it 
necessary to go beyond the terms of fihe 
White Paper in arming the Governox' 
with any special control over the Special 
Branch of the Police That is very 
much a question for subsequent discus- 
sion. We have under the proposals of 
the White Paper gone upon the general 
line of giving general powers of this 
kind, to be applied where they are 
necessary. The other alternative that 
has been suggested to us in a good deal 
of the evidence and in the course of our 
discussions is to make those powers more 
explicit. That seems to me to be essen- 
tially a question for the Committee to 
consider. 

6035. I see there is oan underlying 
current of thought in several questions 
addressed to the Secretary of State on 
the last occasion to the effect that unless 
some special provision is made in the 
Ctonstitution Act for the safeguarding of 
Law and Order, it is likely to be en- 
dangered if under the Ministry. Is that 
the view ’that the Secretary of State 
takes? — I could not possibly base an 
answer upon the impression that cer- 
tain questions have made upon a par- 
ticular member of the Committee or 
upon a particular Indian Delegate. I 
could not give an answer unless I were 
asked a precise question. 
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Sir Han Singh Gour.2 The precise 
question I wish to ask is this : In answer 
to a question that was put to the Secre- 
tary of State the other day — it was a 
question regarding the Special Branch of 
the Police; I think it is a question 

Chairman. 2 Could you put your point 
specifically without regard to a question 
that has already been asked? 

Sir Eari Singh Gout. 

6036. Yes, my Lord. The question I 
wish to put is this : What does the Sec- 
retary of State think of the preserration 
of Law and Order under the present sys- 
tem of Government since, we will say, 
1905 down to date? Does he, generally 
speaking, think that the present Govern- 
ment have been able to bring it under 
control in the Provinces where there have 
been periodic recrudescences of terrorist 
crimes and general menace to the peace 
and liberty of the people? — T think they 
have done wonderfully well in view of 
the di£&culties,* 

6037. And does he not think that the 
Minister of the future, when armed with 
that responsibility, will do even better 
than the present Government? — I always 
go on hoping that there will be an im- 
provement everywhere in the wqrld. 

6038. Then why not trust the Minister 
to deal with the question of Law and 
Order? — That was the basis of my argu- 
ment the day before yesterday, when 
I said that we had made proposals in 
the White Paper for the transfer of 

^ Law and Order. 

6039. But why reserve anything at 
all which would be useful to him in 
preserving Law and Order — any branch 
of the Police which may be necessary 
for the purpose? — Because we believe 
there may be certain circumstances that 
may necessitate exceptional action. 

6040. Dealing with ^he question of 
bioameral legislatures, the question of 
bicameral legislatures' in the Provinces 
has been the subject of inquiry from 
1928 .when the Simon Commisston went 
into that question? — am quite pre- 
pared to accept that statement. 

6041. And that the Simon Commission 
made no recommendation for the estab- 
lishment of bicameral legislatures in the 
Provinces? — If my memory is correct, 
there were two views about Second 
^Chambers then, just as there are two 
view| about SeconU Chambers now. 


6042. What I am meaning is, that the 
Simon Commission made no recommenda- 
tion — ^Yes, it is so; they made no 
definite recommendation. Is that so? 

* Viscount Burnham.2 They said they 
could not come to any unanimous de- 
cision. 

Sir Hari Singh Gout. 

6043. Therefore, I say they made no 
recommendation. That is the point I am 
making — That would be a correct in- 
ference to draw, no doubt. 

Viscount Burnham.2 They could have 
made a recommendation, but it would 
not have been unanimous. 

Sir Rari Singh Gour.2 But they made 
no recommendation; that is the point 
I am making. 

Sir Austen Chamherlain.^ That point 
has been clear for some time and was 
stated the other day. 

Sir Eari Singh Gour. 

6044. What has happened since the Re- 
port of the Simon Commission to alter 
the view which now finds its place in 
the White Paper® — ^W'hat has happened 
is that we have never stopped having In- 
quiries about Constitutional questions for 
any day or any month since the Statutory 
Commission issued its Repoiii. 

6046. Is not the Secrotary of State 
aware that in places where the Second 
Chambers are proposed to be established, 
the anxieties felt are mainly concerned 
with the preservation of what is known 
as “ vested interests ”? — ^No, I would not 
accept that conclusion at all. 

6046. Would not the establishment of a 
Second Chamber bring in the principle 
that Members who represent the few 
will control the policy of those who repre- 
sent the many ? — I do not think so. 

Marquess of Lothian. 

6047. Secretary of State, may I just 
ask one question to clear that up. As 
I understand, the Electorate for the 
Second Chamber, under the White Paper 
proposals, is the same as for the Lower 
House. If you look at the Appendix on 
page 92 of the White Paper* “IT 
directly elected from constituencies for 
which only Muslim voters will be quali- 
fied. 34 directly elected from general 
constituencies for which all qualified 
voters other than Muslims will be en- 
titled to vote Is that not correct.® — 
I* do not think I could say that that was 
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exactly accurate. I have alivays con- 
templated that the elected members of 
the Second Chambers would be elected 
upon a higher franchise. 

Marquess of Lothian,'} The White Papet 
does not specify that. 

Major Attlee, 

604S. May I point out that A^^pendix 
V on Page 113 says it is intended that 
the franchise shall be based on high 
property qualifications? — It would, how- 
ever, be fair to add that this question 
was considered at the First Round Table 
Conference at some length, and Second 
Chambers were proposed for three Pro- 
vinces, and there was a great measure 
of support for those proposals at the First 
Round Table Conference. I did not say 
it was unanimous; I said there was a 
large body of support behind the pro- 
posals. 

Sir Hari Singh Gour, 

6049. In any case, under the scheme 
of the White Paper, the Second Chamber 
would contain an element of nominated 
members? — ^Yes. 

6050. And that again was condemned 
by the Simon Commiesion, that the 
nominated hloc, for reasons given by 
them, should go? — I do not see how that 
can be so. We have just heard that the 
Simon Commission made no recommenda- 
tions for Second Chambers at all. 

60ol. I was dealing with the general 
question of keeping no official hloG in the 
Legislature? — There is no intention l-o 
keep an official hloc in either Chamber. 

. 6052. I thought that in Bengal 10 mem- 
bers were to be nominate by the 
^vemor at his discretion ?— -It does not 
in the least follow that those members 
would be in an official hloc, 1 do not 
contemplate that they would be in an 
official hloc at all. 

Mr. Butler.} There is a specific provi- 
sion which says that serving ofificials 
would not be eligible for nomination. 

Sir Sari Singh Gour, 

6068. They will be nominated mem- 
bers?— It does not follow that nominated 
members form am official hloc. If it did 
every English gentleman who was created 
a Peer, would immediately become a mem- 
bet of an official hhe. That is not th« 
case. 

Sir T$i Bahadur Sapru, 

6054. The Goveomor has liberty to 
nominate a non-official?— Certainly. « 


Sir Sari Singh Gour, 

6055. I understand that the Secretary 
of State is now dealing with the Con- 
etitutional practice, apart from the prac- 
tice as we find it now occurring in the 
Legislative Assembly elsewhere? — No. 

6056. Is the Secretary of State aware 
that official whips are issued to nomin- 
ated members in the Legislative 
Assembly? — I do not know whether that 
is so, or not. I do not see its applica- 
tion to the particular question we are 
considering, namely, the constitution of 
the Second Chambers in three or more 
Provinces in future. 

Sir Phtrose Sethna. 

6057. Mr. Secretary of State, you told 
us the other day that you would 
endeavour to submit a draft of the In- 
strument of Instructions to the Com- 
mittee. May we know if it is possible 
to have that draft ready in time for the 
Indian Delegates as well to see the same 
and express their opmiAn upon it? — 
The difficulty with anything in the 
nature of a final draft is due to the fact 
that our discussions are not ended, and it 
may well be that the Committee will 
desire things to be inserted in the In- 
structions or omitted from the Instruc- 
tions, about which I do not know now. 
We have put in the White Paper our 
suggestions for the Instructions; if we 
can amplify them in any way, as a result 
of these discussions, I will see if we can 
do so, but we canp.ot possibly put in a 
draft of the final opinions of the Com- 
mittee until the Committee has ended its * 
deliberations. 

6058. That means that we sihall not 
know the contents of it; we shall not be 
able to give our opinion upon it. Was 
any Instrument of Instructions in the 
past placed before Parliament ?— No. 

6059. The Whijie Paper states that the 
Instrument of Instructions will assume 
a position of great importance as an 
ancillary to the Constitiitioual Act. You 
say it |vill be placed before the two 
Houses? — ^Yes. 

6060. Which will give it the 
elaborateness of a Parliamentary statute, 
yet in answer to Lord Eustace Percy, you 
said the other day that it will have no 
legal validity?— No, I do not think 
said that, did I? I should like you to 
refer me to the question, and the answer 
I gave, because I do not remember what 
I said- 
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6061. Never mind. May we take it 
then that the Instrument of Instructions 
will have legal validity? — It has sanction, 
to this extent, that nothing can be in- 
serted in the Instructions that is not 
within the framework of the Act. The 
Instructions cannot go outside the Act. 
The Act, therefore, has full legal validity, 
and the Instructions must be within that 
framework- 

60'62. Then they are more than recom- 
mendatory? — They are the interpretation 
that the Government and Parliament 
place upon the provisions in the Act, 

Marquess of Salisbury, 

6063. But they are more than recom- 
mendatory; they are mandatory, some- 
times .P — They are mandatory; but I 
understood Sir Phiroze Sethna’s question 
to deal with the definitely legal aspect, 
as to whether they .were statutory, or 
not. They are certainly mandatory. 

Mr. ZafruLla KhaTiJ] If I might inter- 
vene for one moment, I think, so far as 
I can follow Lord Eustace Percy’s ques- 
tions on this, they had this trend : Sup- 
posing the Instrument of Instructions 
gives certain directions to the Governor, 
so far as the Governor is concerned, no 
doubt they are mandatory in the sense 
that he is charged by His Majesty to do 
certain things and to take care that cer- 
tain things are done in a certain 
manner, but Lord Eustace Percy’s ques- 
tion was whether in the event of the 
Governor failing to carry out his instruc- 
tions, a suit could be based upon the 
Instrument of Instructions, and then 
the aspect would be this : Those 
are directions from His Majesty 
to the Governor. They are not a 
Statute in the sense that they pro- 
^de rights and liabilities for the sub 3 ect 
on which he could base a suit. If I 
migfht venture to put forward an opinion 
with the greatest deference, I think it 
would be this: The Governor would be 
bound to carry them out, and his respon- 
sibility with regard to them would be 
to* His Majesty or to the Secretary of 
State, and so on; but I do not think 
with regard to the civil rigihts and 
liabilities of the subject, either between 
subject and subject or between subject 
and the State, the Courts could take cog- 
nisance of it. 

Marquess of Salisbury, 

6064. May I put it in this way : Could 
the subject plead the Instructions in a 
Court of Law? — ^My answer would be, no. 


Sir Phii'oze Sethna. 

6065. Then there is no legal validity ? — 
There is the legal validity of the Act 
upon which the Instructions are based. 

Marquess of heading, 

6066. Secretary of State, you would 
agree, would you not, that the Letter of 
Instructions, apart altogether from an 
Act of Parliament — ^that is the Letter 
of Instructions issued by the King to 
the Governor-General or the Governor is 
in that sense, that is, in the proper 
sense of the term, mandatory ? — 
Certainly. 

6067. He must obey it; it is not a mere 
recommendation ? — Certainly. 

6063. It is a definite instruction, and 
it is called a Letter of Instructions, for 
that reason. If I followed it correctly, 
just to try to clear the strict legal point, 
your observation is that the Letter of In- 
structions will always be the Letter from 
His Majesty? — ^Yes. 

6069. And will, consequently, always 
remain in the same category as formal 
Instructions by His Majesty, but certain 
things will be prescribed by Par- 
liament which will be the view of Par- 
liament as to what should be included 
in the Letter of Instructions. That is 
right, is it not?— Yes, I think it is 
substantially so. 

6070. And that, of course, must de- 
pend — I mean, what is to be put in the 
Letter of Instructions can never tran- 
scend in that sphere what is already in 
the Act of Parliament .P — That is so. 

6071. The Letter of Instructions must 
really conform with the obligations im- 
posed by the Act of Parliament, and 
then, when the Letter of Instructions is 
issued by the King, it will, of course, 
carry out what is said in that form with 
any other Instructions not inconsistent 
with what the Secretary of State would 
advise the King should be issued. That 
is the true position, is it not? — Yes, that 
is, generally speaking, the case. 

Marquess of Salisbury,'] Perhaps, Lord 
Reading would indicate — no man can do 
it better than himself — ^to the Committee 
if there was a lawsuit which turned upon 
the Act of Parliament, could it be 
pleaded as a valid explanation of the Act 
of Parliament that certain things were 
contained in the Instrument of Instruc- 
tions ? 
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Marquess ot* Beading. 

6072, No, I should say not, because 
the Letter of Instructions, the Instruc- 
tions of the King, are not part of the 
Aci of Parliament. What I do suggest 
is that the subject would equally have 
his rights, because if the Letter of In- 
structions must not transcend any mat- 
ters provided what is already in the Act 
of Parliament, then he has got his rights 
under the Act of Parliament tor a breach 
of the Statutory rights conferred upon 
him, and that is what I understand is 
the Secretary of State’s viewP — Yes, that 
is, generally, the position, and if I may 
give a concrete instance in answer to 
Lord Salisbury’s question: Supposing a 
subject wished to obtain redress upon the 
ground of discrimination against a 
minority, he would not base his case 
upon the Instructions, which would be 
the Instructions to tell the Governor how 
to apply the particular provisions in the 
Act, but he would base it upon the clause 
connected with the special responsibili- 
ties of the Governor, which would have 
statutory effect. 

Sir Tej Bahadur Bapru. 

6073. May I put it to Sir Samuel, 
that it would be extremely dangerous for 
anyone, without an actual suit arising, 
to commit himself to any particular viewj 
that a Court of Law might take a new 
which we do not imagine to be possible 
now; and, in point of fact, the Instru- 
ment of Instructions has played a very 
great part in the development of the 
Constitutions in the Dominions. There 
are cases in which Instruments of In- 
struction have been referred to. There- 
fore, I say it would be very dangerous 
for anyone to assume what view the 
Courts of Law might take, until you 
have the concrete facts? — Yes, except to 
this extent, that here the case does 
somewhat differ from the kind of cases 
that Sir Tej has in mind, does it not, 
from the fact that there is this list of 
special responsibilities in the body of the 
Act. I would have thought — ^I speak with 
great deference in the presence of big 
lawyers such as we have got here to-day — 
that in a case of that kind both the 
Court and the complainant would base 
their case upon the provisions in the 
Act, rather iiian upon anything outside 
the Act. 

Sir Tej Bahadur Sapru.2 But I did not 
exclude the Instrument of Instructions 


altogether — that is the point. The point 
I am making is that the Instruments ot 
Instruction which you are providing are 
statutory Instruments of Instruction. 
There is no reference to the Instrument 
of Instructions in any one of the 
Dominion Constitutions, and that is a 
point we went into last year with you, 
that we want the Instrument of Instruc- 
tions not to be merely a conventional 
document, but to provide a statutory 
basis. 

Marquess of JReading.2 May we just 
get this clear, Sir Tej ? Although letters 
of instructions may possibly be referred 
to by a Court in Law in trying to con- 
strue what is intended, it does not affect 
the position. No rights are founded 
upon it by the subject, that is, no 
rights which can be dealt with by a 
Court of Law, I think we always have 
to bear in mind, if I may make this 
last observation, and apologise for having 
taken time — ^we also have to remember 
that hitherto Letters of Instructions have 
never been the subject of Acts of Par- 
liament. They are introduced for this 
purpose because of certain difficulties, 
into which 1 do not enter with the Sec- 
retary of State, and, of course, there are 
certain matters relating to it which may 
be said never to have been considered 
by a Court of Law, but we do think we 
have to keep this quite clear, if I may 
respectfully suggest it to the Committee, 
and I think it follows from what the 
Secretary of State has said, that iwe 
have to be very careful that in this 
Committee we do not do anything which 
will interfere with the prerogative rights 
of the Sovereign. The Sovereign issues 
his Letters of Instructions to his Gov- 
ernor-General or his Governor, and, df 
course, on the advice of the Minister 
who is responsible to Parliament; that 
Minister, naturally, does not go l^yond 
the rights which are in the Act of Par- 
liament. I think that helps to keep- the 
whole thing perfectly clear in our own 
minds. * 

Viscount Burnham,'] May I ask Lord 
Heading this question, to clear my own 
mind? Would it be true to say that in 
future in Courts of Law the Acts of 
Parliament have to be read and treated 
in tjae light of the Instructions? 

Marquess of Beading,] No, most cer- 
tainly not. The Act of Parliament — I 
speak in the presence of the Lord Chan- 
cellor and other lawyers — ^would have bo 
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be construed by the words of the Act 
of Parliament, including everything in 
the Act of Parliament, and, consequently, 
it may be that there may be reference 
to the provisions in the Act of Parlia- 
ment which has definitely enacted that 
certain things must be in the Letter of 
Instructions, but, beyond that, no. 

Lord Eustace Percy.'] Might I, m order 
to clear my mind on this point ask Lord 
Reading: Do I understand Lord Read- 
ing thinks it would be impossible for a 
subject to impugn in the Courts an Order 
by which he had suffered (an Order issued 
by the Governor) on the ground that it 
was not issued on the advice of his Min- 
isters? 

Marquess of Beading.] No; I have 
never said that, or anything apiiroach- 
ing it. 

Lord Eustace Percy.] That would be 
entirely on the basis of the Letters of 
Instruction. 

Marquess of Beading.] What I have 
been trying to point out is that, in my 
view, a subject would have no right of 
action on the Letters of Instruction^ 

Lord Eustace Percy.] Why not? 

Marquess of Beading.] Because it is 
. the King’s Prerogative to issue that 
Letter of Instruction; it is not part of 
the Act of Parliament. It is a confusion 
between two things. For the first time 
an Act of Parliament is to prescribe cer- 
tain things which must be included in 
the Letter of Instructions. TEat is & 
right, and, if they are not included in 
the Letter then, whatever rights there 
are of objecting, will be there; but once 
the Letter of Instructions is issued the 
Letter of Instructions m itself cannot 
give a right to a subject to bring any 
action in a Court of law. He must 
turn to his statutory rights. 

Lord Eustace Percy,] The Clause in 
the Statute saying that certain things, 
includijjag the action of the Governor on 
the advice of his Ministers, were to be 
included in the Letter of Instructions, 
would give a basis to the subject. 

Marquess of Beading.] On the Statute, 
but not on the Letter of Instructions. If 
no Letter of Instructions was issued that 
position would be exactly the same 
because the Governor remains liable; he 
* remains under the obligations to do the 
things, as the Secretary of State has 
pointed out, by the Statute. The Letter 
of Instructions is the thing which is 
issued to him, and which tells him to 
carry them out. I remember when I 


went out as Governor-General a Letter of 
Instructions was given to me from the 
King. It was not an Act of Parlia- 
mentj but what 1 was getting was a 
Letter of Instructions from the Sovereign 
whose position I was to take in India, 
subject, of course, to all the checks of 
Parliament, etc., telling me what it was 
that it was intended 1 should do, and 
drawing attention to certain specific 
things, but it goes no further. You could 
not, for example, as Governor-General, or 
Governor, say: I will turn to my Letter 
of Instructions to see what I have to do.'’ 
They may help the Governor and the 
Governor-General, and they do, but I 
suppose it would be no exaggeration to 
say that nine out of ten things would 
only come under the very general words 
of the Letter of Instructions, such as 
Lord Eustace Percy has just pointed out ; 
for example, that in certain cases he 
must follow the advice of Ministers save 
in instances which are given in the 
Statute, but the question put brings out 
quite clearly the point that was made, 
that IS, that the rights of the subject and 
the rights to he construed by the Court 
are the rights which are prescribed 
within the Statute itself, and cannot 
travel outside, I think the Lord Chan- 
cellor will agree with that. It is not 
difficult at all to a lawyer. 

Lord Chancellor.] I quite agree with 
what the Noble Marquess has said. If 
you translate it into very simple legal 
language there is an Act of Parliament 
which every subject is entitled to take 
advantage of. There are certain instruc- 
tions to the Governor. He has to do A, 
B, C, D and B’. Supposing he fails to 
do A, B, 0, D and E, no subject can 
sue him in his private capacity, and no 
subject can rely upon his failure to do 
it in any suit that he has against any 
other subject. 

Sir Hari Singh Gout, 

6074. In a word, the Letters of Instruc- 
tion create a moral as distinct from a 
legal obligation?— No, I do not think so. 
The Act creates the rights. _ The Instruc- 
tions interpret the way in which the 
Governor is to apply his duties towards 
those rights. 

Sir Austen Gharnberlain.] May I say 
that my layman's mind has not yet got, 
quite clearly before it the actual condi- 
tion of affairs as portrayed by Lord 
Reading and the Lord Chancellor, but 
perhaps we might come back to that in 
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clisciibsioii and contmne at this stage the 
examination of the witness for which 
very little time remains. 

Sir Phiroze Sethna. 

60 "o. As a result of the discussion that 
■has just taken place, I hope, Mr. Secre- 
tary, you will consider it advisable to in- 
clude in the Constitution Act as many 
points as possible, and leave very few 
to the Instrument of Instructions? — Is 
that m the form of a question.? 

6076. It is a suggestion.? — Or is it 
merely in the form of a pious opinion? 

6077. It is a suggestion? — If it is put 
to me as a question, and my silence is 
taken to imply assent, I think I had 
better make a reservation. I would point 
out to Sir Phiroze Sethna the danger 
of applying too rigidly the kind of line 
that he has just suggested. I myself 
regard the Instruments of Instructions as 
a very valuable vehicle for future de- 
velopment. They have this advantage 
over an Act of Parliament that they are 
somewhat more elastic and flexible, and, 
whilst I quite agree with him that all the 
important rights and issues should be in 
the Act of Parliament, I think ho will 
find, upon further thought, that the In- 
strument of Instructions may provide a 
very useful vehicle for instructions m the 
future as to the interpretation of these 
constitutional rights. 

6078. I will not pursue the point 
further, as we will take it up when we 
discuss the question later. Sir Malcolm 
Hailey rather suggested the appointment 
in the different Provinces of a Secretary 
to the Governor. May I know if he is to 
he in substitution for the Private Secre- 
tary and Military Secretary in the Presi- 
dencies and Private Secretary in the 
Provinces, or in substitution of these 
officers? — We purposely do not make any 
distinction. We believe it very well may 
vary from Province to Province, and all 
we do under the White Paper is to give 
the Governor power to have what staff is 
thought necessary for carrying out his 
duties. 

6079. If the recommendation is carried 
out. Sir Malcolm Hailey suggested that 
the officer chosen would he drawn from 
the Indian Civil Service? — (Sir Malcolm 
SaileyJ) Not necessarily. 

6080. He may be even outside any of 

the Indian Services? — ^Yes. * 

6081. According to the White Paper a 
Governor may exercise his rights under 
the headings of special responsibility. Is 


he expected to take the opinion of the 
Governor-General in that connection, or 
IS he to act on his own? — (Sir Samuel 
Hoare.) Sometimes it would happen m 
one way, sometimes in the other. 1 
should not like to be rigid about it. I 
can imagine that in a case of great im- 
portance he certainly would consult the 
Governor-General. I can imagine in cases 
of lesser importance he would act upon 
his own initiative. 

60S2. If there is a difference of opinion 
between the Governor-General and the 
Governor wdiat is to happen? — The 
Governor-General has the last word. 

6083. In paragraph 70, sub-para- 
graph (i), it is proposed that the ad- 
ministration of the Sukkur Barrage be 
made a special responsibility? — What is 
in our mind in making that proposal is 
this: Very large sums of money have 
been spent upon the Sukkur Barrage. A 
large debt 'has been undertaken to get 
the Sukkur Barrage started, and the 
Sukkur Barrage, in our view, owing to 
its great importance, is of more than 
purely Provincial interest, both on 
account of its size and on accx>uni of the 
large sums of money that have been sunk 
m it. That being so, and, in view also 
of the fact that for some years to come 
Sind vpill he a deficiency Province, we felt 
that the Governor-General and the 
Federal Government have a somewhat ex- 
ceptional interest in a great work of this 
kind. 

6084. Under Proposal 74 you prescribe 
a time limit of 10 years, after which 
alone a Province with one Chamber can 
ask for a Second Chamber, or vice versa. 
Is it necessary to prescribe such a long 
time limit? — I am inclined to think that 
upon the whole it is better, when great 
Constitutional changes take place, not to 
have the roots dug up too quickly. That 
IS the reason why, under our provisions, 
we do not contemplate, except tin one 
or two minor exceptions, alterations in 
the franchise, or alterations of this kind 
We think, speaking generally, it is much 
betijpr that there should be a period in 
which no changes of this kind do take 
place. 

Sir Phiroze SethnaJ] In Proposal 77 
you provide for a member of the Council 
of Ministers in one House to have the 
right to speak in the other, but not to 
vote. As far as I see I think there is 
no similar reference in regard to* the 
Central Legislature, 

Mr. Jiangaswami lyenger,'] There is. 
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Sir Fhiroze Sethna 

6085. I stand corrected. As regards 

the appointment of an outside man as 
Minister, the White Paper gives the 
right to the Governor to make suc*h an 
appointment, provided he can find a 
seat within a ^ecified time. I think 
Sir Austen Chamberlain put to you a 
question to which you replied, and I 
think it follows from the White Paper 
that where there are two Chambers, and 
because the Governor has the right to 
nominate some in the Upper House, he 
could appoint such a person in the Upper 
House, and he would have the right to 
speak in the Lower House. May I 
suggest your following the present ex- 
ample where a Governor can appoint an 
expert during the passage of a Bill to be 
be a member whilst the Bill is under 
consideration. Will you consider the 
possibility of a Governor appointing 
one or two men at the very most m a 
Province where there is no Upper House, 
so that he may act as a Minister, and 
that such appointment is to continue 
only so long as he is a Minister? — I am 
not quite clear about this proposal. 
What exactly would he the position of 
this Minister? ^ 

6086. He would be nominated? — ^Yes, 
I quite see he would be nominated. To 
whom would he he responsible? 

6087. To the Legislature? — If he is re- 
sponsible to the Legislature then he be- 
comes for all ordinary purposes a Mem- 
ber of the Government. 

6088. Yes, because he is going to be 
appointed a Minister? — But is not this 
a difficult plan to work — a plan in which 
you impose somebody upon a Govern- 
ment, it may be for a few days or a 
few weeks; he goes into the Government 
a^d he comes out of it. 

6089. It is a suggestion for you to con- 
sider, You invited the Delegates to make 
suggestions? — quite agree, T would 
always consider suggestions. Offhand, I 
do not see how it would work. 

Mr. BangasvKiTni lyenger, 

6090. Sir Samuel Hoare, I desire to 
pursue a little farther this question of 
the transfer of Law and Order and special 
responsibilities in respect of a grave 
menace to peace and tranquillity. I take 
it, Sir Samuel, that the whole of the 
Whiite Paper accepts the principle and 
policy, which the Prime Minister laid 


down in 1930, that responsibility for the 
government of India in the Provinces 
and the Centre should be placed on 
Legislatures, Central and Provincial, so 
the primary purpose of the White Paper 
IS the transfer of responsibility to 
Ministers under responsibility to the 
Legislature. I take it that that policy 
IS the accepted policy of the White 
Paper.? — Yes, certainly, it is one of the 
bases of the White Paper. I would not 
say it is the only basis. It is one of 
them. 

6091. I take it that the new defined 
category of special responsibilities is one 
of responsibilities, not to tbe Legislature, 
but to Parliament, to the Governor- 
General, or to the Secretary of State, as 
the case may be? — Yes. 

6092. Therefore, to the extent to which 
yon constitute special responsibilities, 
there is a deduction from responsibility 
to the Legislatures in India? — Yes; that 
has always been assumed from the very 
earliest discussions we have had, par- 
ticularly the discussions upon which the 
Prime Minister’s statement was based, 
namely, that the transfer of responsibility 
carried with it tbe necessity of also 
having safeguards. 

6093. Quite? — And the safeguards are 
now set out in this field of special re- 
sponsibilities and in other provisions of 
the White Paper. 

6094. I am merely asking you to con- 
sider whether the provision of safeguards 
is the same thing as the provision of a 
deduction from responsibility. What I 
am saying is that it is not a case of safe- 
guards being provided, hut it is a case of 
a deduction from the quantum of re- 
sponsibility in your special responsibility. 
Is that so? — ^In my view, the two things 
are one and the same; it is the way we 
interpret the safeguards. 

6095. I only wanted to make that clear 
for this purpose, namely, that in regard 
to safeguards as to Law and Order, the 
special responsibilities defined in para- 
graph 70 relating* to the prevention of 
grave mer^aoe to the peace and tranquillity 
of any part of the Province, so far as 
that is concerned, you will agree that 
the conditions in which the Governor will 
exercise that power will he those in which 
he has failed to convince his Ministers 
about taking ^ tihat action themselves ; 
that they refuse to take the action which 
he has suggested to them? — I should 
think that might he the case, a 
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6096. It is only in such a case that his 
intervention ivill come? — I would always 
hope that a crisis .would not arise and 
that he would be able to persuade his 
Ministers to take the action that he 
thought was necessary. 

6097. X quite agree. Even in such a 
ease, in answer to the noble Lord, Lord 
Salisbury, you pointed out that it may 
be possible for the Governor to obtain 
other Ministers who would be prepared 
to shoulder the responsibility for the other 
measures which he thinks essential for 
the prevention of disturbances? — think 
very often he would find it possible to 
obtain an alternative government. 

6098. And therefore so long as he can 
pursue that method he would not pursue 
the method of acting on his special re- 
sponsibility ? — So long as he can get 
Ministers and the Legislature to avoid 
any question of the infringement of Ins 
special responsibilities, obviously he will 
not intervene. 

6099. Therefore, I take it, Sir Samuel, 
that where the Governor fails to secure 
an alternative Ministry, he can al^ 
proc^d by way of dissolution to find 
out if he can get an alternative Minis- 
try? — ^Yes, he might take that course. 

6100. Therefore, all these alternatives 
are present to him, and only in the 
event of his being unable to pursue those 
alternatives would he think it necessary 
to act on his own special responsibility? 
—You cannot say offhand exactly what 
will happen, I could not possibly say 
either Yes or No to a question of that 
kind. It must really depend on the 
situation. 

’6101. ^JYhat I am really putting to you, 
Sir Samuel Hoare, is this; Where it is 
a question of grave menace to peace and 
tranquility and the Governor is unable 
to obtain a responsible Minister to 
shoulder responsibility, either by an alter- 
native Ministry or even by a dissolution, 
is it not a case virtually of a deadlock 
or a breakdown ih the Constitution? 

6102. I should not like to give a gehe- 
ral answer to that question, either. 
Speaking generally, I want to see the 
Governor working as closely as possible 
with his Ministry. If his Ministry will 
not work with him, or a particular Minis- 
ter will not take action in order to avoid 
a special responsibility being infringed, 
then, under the White Paper, we leave 
the Grovemor very free to take what 
action ||he thinks fit. The longer he can 


work T^ith his Ministry, the longer he 
can work with the Legislature, the better 
for everybody concerned. 

6103. I am putting it to you because 
you have, amongst the special responsi- 
bilities, put down the responsibility that 
in the event of a breakdown of the Con- 
stitution (that is, in the event of a 
breakdown of the Constitution, to use the 
words of the First Round Table Confer- 
ence, on account of the difficulties which 
the Legislatures or the Executives make 
in preserving the Constitution and work- 
ing along constitutional lines) the Gov- 
ernor or the Governor-General, as the 
case may be, will immediately suspend 
the Constitution and assume the respon- 
sibility for the Administration. What I 
am saying is that, when yon have got that 
provision, and in all cases where a Minis- 
try fails to grapple with cases of grave 
menace to peace and tranquillity, would 
not it be a case of breakdown, and is it 
not therefore unnecessary to have a clause 
to give him special responsibility to pre- 
vent grave menace to peace and tran- 
quillity? — No, I would not at all agree 
with that point of view. I think there 
are many intermediate stages before a 
breakdown comes about, and I think it 
may well be that by one or other of 
those means ; finding an alternative 
Minister, finding an alternative Ministry, 
possibly by having a dissolution, the 
Governor may reach a situation in whidh 
the breakdown clause will not come into 
operation. 

6104. Quite I regard the breakdown 
clause as the final and ultimate sanction^ 
and I think there ought to be many of 
these other stages before the breakdown 
actually takes place. 

6105. I agree. Therefore, I take it, 
Sir Samuel, that you will begin by per- 
suading the Ministry, and if you are 
unable to find an alternative Ministry, 
and to have a dissolution, and if there 
is a breakdown, the breakdown clause 
operates. What is the necessity for this 
clause for providing for dealing with a 
grave menace to peace and tranquillity 
by the exercise of special responsibility? 
— ^It seems to me quite essential. 

6106. In what way? If this is the pron 
cess by which the Governor has to pro- ‘ 
ceed by persuading the Ministry, finding 
an alternative Ministry and having a 
dissolution, and if all these things fail 
to take place and a breakdown occurs, 
where does the grave menace to peace 
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and tranquillity arise? — There may be an 
emergency of a much more sudden 
character which would not permit of all 
these stages, and in any case I feel clear 
in my own mind that you must leave the 
Governor’s hands free, and the more you 
tiy to tie him up with definitions, so 
much the worse it will be for everybody. 
I feel myself that the line of wise de- 


velopment is to give the Governor 
General powers of the kind we put in 
the White Paper and to leave it to his 
eommonsense and to the com monsense of 
his Ministers and the Legislature as to 
how those powers are applied. 

Chair man. 2 We shall resume the ex- 
amination of the Secretary of State and 
his Officers at 10.30 to-morrow. 


(The Witnesses are directed to withdraw.) 


Note. — The Committee then proceed to recall Sir Mdv>ard BenffuM, 
Sir Thomas Gatto, Bart., and Mr. 0. L. Wird&ihotham to complete their 
evidence <m hehodf of the As&Kiated Chambers of Commerce of India. Their 
evidence is printed at the end of the evidence which they gave on 
Friday, the 7th Jtdy {vide p. 632.) 
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MIJTUTES OF EVIDENCE TAKEN BEFORE THE 


DIE VENERIS, 14^ JULII, 1933 


Present : 


Lord Archbishop of Canterbury. 
Lord Chancellor. 

Marquess of Salisbury. 

Marquess of Zetland. 

Marqness of Linlithgow. 

Marquess of Reading. 

Earl of Derby. 

Earl Peel. 

Viscount Burnham. 

Lord Ker (Marquess of Lothian). 
Lord Hardinge of Penshurst. 
Lord Irwin. 

Lord Snell. 

Lord Rankeillour. 

Lord Hutchison of Montrose. 


Major Attlee. 

Mr. Butler. 

Major Cadogan. 

Sir Austen Chamberlain. 
Mr. Cocks. 

Sir Reginald Craddock. 
Mr. Davidson. 

Mr. Isaac Foot. 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Sir Joseph Nall. 

Lord Eustace Percy. 

Miss Pickford. 

Sir John Wardlaw-Milne. 


The following Indian Delegates were also present: — 
Indian States Repkbsentatives. 

Rao Bahadur Sir Krishnama Chari, f Sir Manubhai N, Mehta. 

Nawab Sir Liaqat Hayat-Khan. { Sir P. Pattami. 

Sir Akbar Hydari. j Mr. Y. Thombare. 

Sir Mirza M. Ismail. I 


British Indian Representatives. 


His Highness The Aga Khan, 
Sir 0. P. Ramaswami Aiyar. 
Dr. B. R. Ambedkar. 

Sir Hubert Carr. 

Mr. A. H. Ghuznavi, 
Lieut.-Oolonel Sir H. Gidney. 
Sir Hari Singh Gour. 

Mr. Rangaswami lyenger. 

Mr. M. R, Jayaker. 

Mr. N. M. Joshi. 


Begum Shah Nawaz. 

Sir A. P. Patro. 

Sir Abdur Rahim. 

Sir Tej Bahadur Sapru. 

Sir Phiroze Sethna. 

Dr. Shafa’ At Ahmad Khan. 
Sardar Buta Singh. 

Sir N, N. Sircar- 

Sir Purshotamdas Thakurdas. 

Mr. Zafrulla Khan. 


The MARQUESS of LINLITHGOW in the Chair 


The Right Hon. Sir Samxjbd Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcolm Hailey, 
G.O.S.I., G.C.I.E., and Sir Pindlater Stewart, K.O.B., K.C.I.E., C.S.I., are again 
called an and further examined as follows . — 


Mr. Bangaswami lyenger. 

6375. Sir Samuel, you told us yester- 
day that despite the methods of adjust- 
ing the relations between the Ministers 
and the Governor in respect of special 
responsibilities which are involved in per- 
suasion, or in the formation of new 
Ministries, or dissolution and a resump- 
tion on breakdowns^ you still wanted a 
power to override and act in case of 
grave menace on the Minister's refusal 
to act- ^ You thought that provision was 
an additional provision which was also 
necessary. "What I am aalriTigr you ig, 


that if apart from persuasion you reach a 
stage in which you override the^ Ministers, 
would not you, on the one hand precipi- 
tate what I may call a breakdown, or, on 
the other, weaken responsibility P On the 
one hand by insisting on carrying out' 
your special responsibilities without seek- 
ing the constitutional methods that I 
spoke of, you would, in fact, be compell- * 
ing Ministers who failed to realigp their 
responsibilities in the face of a grave 
menace to insist upon their resignation, 4 
or, on the other, to feel that in all cases 
of grave menace to peace and order it is 
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not their job? The responsibility is that 
of tHe Governor in all cases, and in that 
sense would you not weaken the responsi- 
bility of Ministers? — (Sir Samuel Hoare.) 
No, I do not agree with that point of 
view. I thought I had made that clear 
yesterday. I want to avoid the break- 
down. I want these preliminary steps to 
be possible to avoid what is, after all, a 
very serious calamity namely, the break- 
down df a Constitution. 

6376. If then without a breakdown the 
Governor constantly interferes whenever 
a grave menace happens, would not that 
lead to the practice of Ministers thinking 
that in cases of grave menace it is the 
Governor*s responsibility? — No, I do not 
think so. I think it is an essential 
feature of a scheme of responsibility with 
safeguards. 

6377. Then I want to go, in regard to 
this multiplicity of safeguards, to two 
matters both in regard to legislation and 
finance. Let us take clauses 83 and 89 
of the White Paper. They lay down 
what I would call the negative power of 
interference of the Governor in the case 
of legislation which he considers objec- 
tionable, or in which he thinks the Legis- 
lature, or the Ministry, may have to 
reconsider their position, and, I take it, 
you expect in the normal course of 
Constitutional development this reserved 
power of the Governor will develop upon 
the same lines as in the Dominions. 1 
take it that is so. Olaufees 38 and 39 
provide for the powers of reservation and, 
a return of Bills, and the veto of Bills 
passed by the Legislature? — Yes, I think 
certainly the development will follow the 
line of development in other parts of the 
British Empire, but the special con- 
ditions in India must always be kept in 
mind. 

6378. I take it that, apart from this 
negative power over legislation which you 
want to vest in the governor you want 
to vest in him the affirmative power for 
legislation in respect of special responsi- 
bilities under Clause 93? — ^Yes, 

‘ 6379. What I am saying is that as far 
as this affirmative power is concerned 
which follows the present procedure, when 
the Governor has that power you still 
want, under Clauses 103 and 104 another 
power of making ordinances in emer- 
gencies? — ^Yes. 

63^. * I am asking you whether the 
affirmative power of making ordinances 
is only to he exercised in emergencies 
and when the Legislature fails, and that^ 
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therefore when that power is in his 
possession as it is to-day, whether the 
power of ordinance-making should be 
added in addition for the same emer- 
gencies and for the same special responsi- 
bilities.? — ^Yes, I think certainly he must 
have the power of carrying into effect 
the duties that have been imposed on 
him. He must, therefore, have in his 
power the means of issuing some Execu- 
tive Order of a wider description than 
an individual order to a particular official 
to ensure that his duties are carried out. 

6381. That is true, but the power of 
making ordinances under Clauses 103 
and 104 is the power of legislating? — 
Yes, and I can conceive of cases in 
which something more permanent than 
a temporary Order would be essential. 

6382. But would it not be possible to 
use the power under Clause 93 for 
exactly the same purpose? — ^I think Mr. 
lyenger is thinking of two issues; One 
issue is contemplated under Clause 103 
in which the Governor would act on his 
own discretion in order to carry out his 
special responsibilities. The other case 
is quite a different kind of case con- 
templated in Claus© 104, namely, the 
case in which the Legislature is not sit- 
ting, and in which almost every Govern- 
ment, as far as I know, in every part 
of the world has found it necessary to 
have some means of issuing Executive 
Orders of an emergency character. 

6383. That is so. What I am saying 
is that under Clause 103 the Governor 
has not at the request of Ministers, but 
independently in respect of his special 
responsibilities, the power of issuing 
ordinances. Under Clause 92 he has 
the power in emergencies of putting a 
projected Bill before the Legislature, and, 
if it refuses, to enact it himself.? — ^But 
the two contingencies contemplated are 
different. Clause 92 is not dealing with 
emergencies at all. It is dealing with 
the general field of responsibilities. 

6384. The special responsibility, so far 
as grave menace is concerned, for in- 
stance, is a matter only of emergency? 
— ^Yes, but I think Mr. lyenger’s ques- 
■tion was a much wider one than that. 
It was dealing with the special responsi- 
bilities altogether. 

6386. That is true. What I am asking, 
Sir Samuel, is whether you will not con- 
sider taking, for instance, Clauses 92 
and 93 and 103 and 104 together — ^whether 
you are not providing for iwhat I may 

2 A 2 
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call a multiplicity of safeguards all of 
which are, except one or two, absolutely 
superfluous, and iwhether this multi- 
plication of safeguards will not 
really sap responsibility? — ^No, I do 
not think so at all. It is no good giving 
the Governor nine safeguards if the 
tenth is the only one he wants. It 
means that if you are going to have safe- 
guards, the safeguards really must give , 
him full and effective powers, and they 
must, therefore, cover the whole field 
of contingencies in which he might have 
to intervene. 

6386. That is quite true. Take, for 
instance, Clause 104. There Ministers 
can apply for a temporary ordinance in 
emergencies, and put them before the 
Legislature for approval when the Legis- 
lature is in Session. Similarly, the 
Governor General can make a temporary 
ordinance if the Legislature is not in 
Session, and then, when the Legislature 
is in Session, bring that ordinance before 
the Legislature for confirmation, and, if 
it refuses, certify and carry on like that? 
— ^The Governor might adopt either of 
those two courses. Under our proposals 
he might issue an ordinance, and not 
bring it before the Legislature. If, on 
the other hand, he thought there was 
likely to be substantial support for it in 
the Legislature, he might wish to give 
it Legislative sanction, and give the 
Legislature the opportunity of embodying 
it in the Statute law. 

6387. Would not it he right to make it 
obligatory on him to bring it before the 
Legislature. Why do you want to give 
him the power to enact these laws to 
have, if I may say so, effect for a whole 
year ? — We are contemplatng there may 
be cases in which the Governor has got 
to act quickly. In that case it might he 
impossible for him to take an ordinance 
for discussion to the Legislature. 

Sir Austen Chtmiherlain,'] May I ask 
a q^uestion to get this clear in my own 
mind? 

Mr. Bangaswami lyengerj] Yes. 

Sir Austen ChamheTlain,'] Am I right 
in thinking that Clauses 93 and 94 deal 
with a case where a Governor finds it 
necessary to act upon his own responsi- 
bility, but that Clause 104 contemplates 
his acting by request of his Ministers 
when there is an emergency? 

Mr. Bangasvxmi lyeiiger. 

6388. That is Clause 104. I am re- 
ferring to Clause 103 also?— -Sir Austen 


IS quite right about Clause 104. JYith 
Clause 103 the Governor is entitlea to 
act at his own discretion in the field of 
his own special responsibilities. 

Sir Austen Chamberlain,] I beg your 
pardon. I thought the reference was to 
Clause 104. 

Mr. Bangaswami lyenger.] What 1 
wanted to ask was that in the field of 
special responsibilities the Goveriipr has, 
in the first place, the power of securing 
effective legislation on his own sole 
authority when the Legislature refuses, 
in emergencies, and in ordinary cases, 
under Clause 103 he may also enact 
measures without even giving the oppor- 
tunity to the Legislature to discuss it. 
I am asking whether it is not a super- 
fluity of safeguards. 

Sir Tej BahaduT Sapru,] May I sug- 
gest whether it is not the ease that 
Clauses 92 and 93 deal with cases which 
will have necessarily to go before the 
Legislature ? I am not expressing any 
opinion. I am only suggesting to Sir 
Samuel Hoare whether the true explana- 
tion is that Clauses 92 and 93 deal with 
cases of legislation which must neces- 
sarily involve going before the Legisla- 
ture, whereas Clause 103 deals with cas^s 
of emergency where the Governor has 
got to take action promptly without re- 
ference to the Legislature. 

Sir JSari Singh Gour. 

, 6389. What about Clause 104? — I do 
not think it goes quite as far as that, 
hut our intention is definitely to meet 
the two contingencies ; first, the contin- 
gency in which the Governor has to act 
at once; secondly, the contingency in 
which he ‘thinks there is time, and, if 
he so desires, to consult the Legislature 
and to obtain Legislative support for his 
action from the Council, 

Sir Tej BctJiadur Sapru, 

6390. That is exactly what I said.f^ — 
Perhaps I did not follow your question. 

6391. That is exactly what I said?— 
Anyhow that is our position. 

, Marquess of Salisbury, f 

6392. Would it only be the issue of 
time which determines him? — No. 

6393. It will only be a questicpi of 
whether he has got more time or less 
time? — No; he will have to^ take other 

‘things into consideration. Certainlv I 
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would not restrict it in any way to time. 
The Governor must have full discretion 
as to which line he adopts. 

Mr. JRangaswami lyenqer.J I will leave 
it at that. 

Br. B. R. Amhedhar. 

6394. I have not followed it. I think 
even under Proposals 92 and 93, although 

, the Legislature may be in Session, the 
Governor will not be bound to put his 
legislation before the Legislature if he 
BO thinks? — That is perfectly true. The 
Governor has full discretion. 

6395. The Governor has full discretion? 
— W'hether for ordinances or for legisla- 
tion on his own initiative. 

Mr. Bangaswami lyenger. 

6396. May I suggest to you that you 
may re-esamine these clauses and put in 
only the minimum of safeguards that 
are compatible with your requirements? 
— ^We feel that is very much what twe 
have done. 

6397. I am sorry I must differ. Then 

I shall only refer to one other point. 
Will you kindly take Clause 96 in regard 
to Finance; I am referring only to the 
constitutional aspect of it, not the ffnan- 
cial part of .it: The clause says that 

“ the' statement of proposals for appro- 
priation will be so arranged as (a) to 
distinguish between those proposals which 
will, and those which will not, be sub- 
mitted to the Vote of the Legislature, 
and amongst the latter to distinguish 
those which are in the nature of stand- 
ing charges ” and the rest, “(b) to 
specify separately those additional pro- 
posals (if any), whether under the votable 
or non-votable Heads, which the Governor 
.regards as necessary for the fulfilment 
of any of his ' special responsibilities.’ ” 
If the matters under special responsi- 
bilities are non-votable, why should we 
put in this clause about specific pro- 
posals, whether under votable or non- 
votable Heads? Is that a necessary 

'clause? If it is, I want to ask you 
whether it is not now the case that 
proposals under non-votable Heads or 
uider votable Heads will, under no cir- 
cumstances, come under any of the 
special responsibilities which the 
Governors now possess, and they will not 
be able either to reserve them or to 
restore them if they are rejected by the 
Legislature? — I do not quite follow the 
question. Could Mr. *];yenger put it a 
little more concretely? 


6398. Yes. The present state of things 
is that m the Provincial Legislature ex- 
penditure is to be under two heads, vot- 
able and non-votable. In regard to non- 
votable Heads the Council has no dis- 
cretion. In regard to votable Heads the 
Governor can restore them if the Legis- 
lature rejects them, if he considers it 
essential to the discharge of his responsi- 
bilities. Under this clause I take it that 
expenditure which is votable, but which 
would come under special responsibility, 
will automatically become non-votable ? 
— I think Mr. lyenger really mistakes 
our conception of the field of special 
responsibilities. *We do not conceive of 
the field of special responsibilities as a 
field covered by separate departments 
.with separate votes. The special re- 
sponsibilities are rather duties imposed 
upon the Governor that cover the whole 
field of government. 

6399. That is true? — It is, therefore, 
practically impossible to distinguish in 
a budget between the two fields. What 
we wish to do is to enable the Governor 
to see that there is enough money voted 
to ensure such duties as are imposed upon 
him, such as the salaries of the services, 
the service of debt and so on; but there 
IS no dyaa’chy in the provincial field. 

6400. NoP-r— It ds that which distin- 
guishes the position in the future from 
the position that Mr. lyenger has just 
described, namely, the position of to-day. 

6401. That is true, but the salaries of 
services and various other things which 
are special responsibilities are made by 
Statute non-votable. What are the other 
things relating to his special responsi- 
bilities which would be votable and which 
would still, by Reason of his special re^ 
sponsibilities, beoome non-votable? That 
is a category that I am not able to de- 
tect? — Supposing an emergency arose and 
the Governor, in the exercise of his 
duties, had to engage extra Police or 
had to Involve himself in additional ex- 
penditure to meet the situation, that 
would be a case in point. 

6402. I know; but it can be put before 
the House, and if it refuses it can be 
restored. That can be put before the 
Legislature and if the Legislature re- 
fuses it, it can be restored .P — ^Yes; that 
IS certainly so at present. At the same 
time, I wish again at present to remind 
you that the answer I gave just now 
covers this question as well, namely, that 
we must contemplate a situation in which 
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62 tHfi SUPREME COtmT JOURNAL, [VoL. XIII 

“ There shall be an inter-State Commission with such powers 
of adjudication and administration as the Parliament deems necessary 
for the execution and maintenance, within the Commonwealth, of 
the provisions of this Constitution relating to trade and commerce, 
and of laws made thereunder.” 

The Inter-State Commission was accordingly created by the 
Commonwealth Inter-State Commission Act, 1912, but since the 
opinion of the High Court that the inter-State Commission is not a 
Court and that it is not accordingly entitled to issue an injunction^, no 
appointment to the Commission after the first term of 7 years have 
been made and the constitutional provision for establishment of an 
inter-State Commission may be said to have been abandoned.^ 

Notwithstanding the abandonment of the plan in Australia, 
the usefulness of an authority to deal with matters of inter-State 
trade and commerce is illustrated by the experience in the United States, 
and so our Constitution empowers Parliament to set up any authority 
with such powers and duties as it may think necessary, for the enforce- 
ment of the provisions of Articles 301-304, i.e., the freedom of trade, 
commerce and intercourse throughout the territory of India and 
restrictions that may be imposed by Parliament and the States within 
the limits set forth by the Constitution. (Article 307). 

Article 307 says ; 

“ Parliament may by law appoint such authority as it considers 
appropriate for carrying out the purposes of Articles 301, 302, 303 and 
304, and confer on the authority, so appointed such powers and such 
duties as it thinks necessary.” 

It is to be noted that though the authority of Parliament in regard 
to such a body is plenary, the word ‘ adjudication ’ which occurs in 
section loi of the Australian Constitution and in Article 262 of our 
own Constitution has been avoided in the above Article (Article 307). 
Aga,in, the words ‘carrying out’ suggests a mere executive or adminis- 
trative function. So, it may be concluded that the authority set up 
under our Article 307 will not be a judicial authority but an adminis- 
trative body, though, of course, an administrative body may be vested 
with quasi-judicial powers.® 


1. New South Wales v. Commonwealth^ 

20 C.L.R. 54, 

2. Sawer, Australian Constitutional Cases ^ 1948, 
p. 420. 


3. See Local Government Board v. Arlidge^ 
(1915) A.C. 120; New South Wales v. Common^ 
wealth, (1915)20 G.L.R. 54. 
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the amount put down originally in the 
Budget; that is to say, he cannot when 
the Budget is concluded put in additional 
amounts for his own purposes. 

Mr. jRangaswami lyenger.'] But what 
X.S the need for altering the Budget after 
it IS passed by the Legislature.? 

Sir A. P. Patro. 

6409. Suppose an item has been cut 
down by the Legislature, and a surplus 
grant has been asiked for, 100,000 rupees, 
then he can only restore to the extent 
he originally asked for in the Budget 
and no more.? — That is so. 

Mr. Bangaswami lyenger. 

6410. In other words, if he has put 
down certain amounts for the exercise 
of his speci£|,l responsibilities, they, by 
that very fact, become non-voteable and 
the Council cannot touch them ? — (Sir 
Samuel Scare,) No, that is not so at 
all. (Sir Malcolm Sailey,) They become 
voteable, but if the Council touches them, 
he can restore them. 

Sir Joseph Nall, li May I suggest that 
the procedure is very clearly indicated 
in paragraph 39 of the Introduction? 

Mr. M. B, Jayaker. 

6411. I take it. Sir Samuel, that you 
are aware that the Governor’s Instrument 
of Instructions has been used in many 
Dominion Constitutions for the purpose 
of securing Constitutional advance within 
certain limits by varying them from time 
to time? — (Sir Samuel Soars,) Yes, that 
is so. 

6412. Can I take it that it is the inten- 
tion of His iMajesty^’s Government to 
leave for similar purposes enough scope 
and latitude in the Constitution Act? — 
Provided always that the Instructions 
have the sanction behind them of the* 
two Houses of Parliament. 

6413. I mean, subject to Proposal 64? 
— Yqs. 

6414. I am speaking, subject to Pro- 
posal 64? — ^Yes, that is the case. 

Sir Tej Bahadur Sapru,'] Sir Samuel, 
I propose to ask you just a few general 
questions, and then to refer to you cer- 
tain sections which I want to clear up. 
You have been explaining to us during 
the last three days the Constitution for 
the Provinces : Am I right in assuming 
that you look upon that Constitution as 
a part of an integral whole including the 
Constitution of the Centre? 
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6415. Yes; I have always said so, and 
I maintain that position. 

6416. This Part of the White Paper, 
the Part of the White Paper which deals 
with the Provinces, has a direct relation 
to the Centre? — ^Yes. The two have been 
worked out certainly as parts of a com- 
prehensive whole. 

6417. I want to be still more clear 
about it, because that is a matter of 
very great importance from our point of 
view. Supposing Part I of the White 
Paper which deals 'with the Centre were 
to be taken out altogether or dropped? 

I can imagine Part II, which "deals with 
the Provinces, requiring very material 
alteration under those circumstances? — 

I would not like to say how much altera- 
tion it would or would not involve until 
I had looked very carefully into it. It 
would certainly be true to say that some 
alteration would be necessary. 

6418. Now, coming to the question of 
the nominated Minister, which was put 
to you by Sir Austen Chamberlain the 
other day, have you satisfied yourself as 
to whether Indian opinion here or Indian 
opinion in India will favour the inclu- 
sion of such a nominated Minister? — 
No; I have not had an opportunity of 
consulting either the Delegates here or 
opinion in India upon the proposal. It 
was something in the nature of a new 
proposal. Hitherto, I think, we had con- 
templated that a nomination of that 
kind would, or would not, be made at the 
discretion of the Governor. I do not 
think we had contemplated the contin- 
gency of a nomination being made upon 
the advice of his Minifirfcers, and I should 
welcome any opinion that Delegates here 
would give me on the subject. 

Sir Tej Bahadur Sapru, 2 I do not 
want to interrupt the cross-examination, 
but I may say that I am definitely op- 
posed to it, as I think it will destroy 
the growth of Party system in India, 
quite apart from other reasons. 

Sir Austen Ghamherlain,'] I hope we 
may have an opportunity of discussing 
that, 

Sir Tej Bahadur Sapru,'] Yes. 

Sir Austen Chamberlain,] I will not 
interrupt now. 

Sir Tej Bahadur Sapru, ^ 

6419. Now with regard to Second 
Chambers. Putting it at the lowest, is 
it or is it not correct that so far as 
Indian opinion is concerned, it is not 
overwhelmingly in favour of Second 

2 A 4 
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Chambers in the Provinces® — I should 
think that would be the case ; but I 
think it would be equally true to say 
that oijinion was not overwhelmingly 
against the proposal. 

6420. Take, for instance, the three Pro- 
vinces in respect of which the recom- 
mendation is that there should be Second 
Chambers, and if you look to the num- 
bers which are provided for the Second 
Chambers for each one of those Pro- 
vinces, are you satisfied that you could 
get an adequate number of men of the 
type who^ordinarily go into the Second 
Chamber and exercise the function of a 
revising body — ^the United Provinces, 
Bihar and Bengal ? — I think certainly 
with Bengal. What does Sir Malcolm 
say about the United Provinces? 

6421. Sixty in the United Provinces, 
and, I believe, the number of men in 
Bengal is 65? — (Sir Malcolm Sailey.'] I 
think I should rather regret it, if I had 
to say that a Province of 49,000,000 
people with five Universities in it and a 
long record of political work could not 
provide GO fitting representatives for 
an Upper Chamber. 

6422. I am not referring to the 
Universities. I am talking of the 
Zamindars from whom you will recruit. 
Can you say, from your experience of 
the United Provinces that you can have 
60 men belonging to that body who can 
effectively perform the function of a re- 
vising body? — I will not admit in the 
first place that it is entirely Zamindars 
from whom we should recruit. The pro- 
posals for the Constitution of the Second 
Chamber have not been definitely laid 
4own in the White Paper, but such pro- 
posals as there are, give you not only a 
high franchise but a suggestion that you 
should take representatives from men of 
experience and position in various classes 
of society, and I contemplate that the 
result of those proposals will "^le that you 
will take not only Zamindars but men of 
position in the commercial world, and 
men wno have been officials, who have 
served in the judicature or have secured 
positions in the local bodies. It ought 
not to be difficult to find 60 fitting men 
from among those classes. 

6423. Then coming to some sections, 
will you kindly turn to Proposal 66, 
where you say: “ The Governor's salary 
will be fixed by the Constitution Act, and 
all other payments in respect of his per- 
sonal allowanoes, or the salaries and 


allowances ot his personal and secretarial 
staff, will he fixed by Order-in-Council 
You know that there is a great difference 
in the salaries of Governors in various 
Provinces. Is it intended to maintain 
the present scale eveiTwhere, or to revise 
the scale of salaries? — (Sir Samuel 
Koare.) I think we should greatly prefer 
to keep our hands free and to consider 
the situation at the time, no doubt Pro- 
vince by Province. 

6424. For instance, the Governor of 
Assam gets the lowest salary; then the 
Governor of the Central Provinces gets 
a slightly higher salary ; then the 
Governor of the Presidencies and the 
Governor of the United Provinces get 
one scale of salary ; the Governor of Bihar 
and of the Punjab get a smaller salary. 
What is your anticipation? — To be quite 
frank, I have not got one at the moment. 

6425. But I hope you will go into this 
question? — Certainly we shall have to at 
some time. 

6426. I will not trouble you with No. 
67, because Mr. Jayakar has already put 
to you that question. Coming to Section 
70, which deals with the safeguards: Am 
I right in assuming that your scheme is 
this, that the entire sphere o-f the ad- 
ministration is to be divided into two 
parts, one being witbin the control of the 
Minister and the other being within the 
control of the Governor, and it was only 
when any one of those contingencies 
arises, which are mentioned here, that 
the Governor will be required to exercise 
these functions? — ^No, there are not two 
distinct fields. You cannot say, if you 
look at the list of the special responsi- 
bilities, in No. 70, that they cover sepa- 
rate Departments of Government; they 
are duties extending over many fields of 
Government, bnt the Governor can only 

* intervene in the case in which those 
duties are endangered. 

6427. Take, for instance, Land Revenue, 
Forests or QESxcise: There are no ‘'safe- 
guards provided there. , The Governor 
could under no circumstances intervene 
in regard to those matters; he oottld 
intervene only in regard to peace and 
tranquillity of the Province? — I can 
conceive — it may be very unUkely, but 
there might be a great emergency arising 
over some very dangerous action taken, 
say, with Land Revenue, and in that 
case, if there was a grave menace to the 
stability of the Province then the 
Governor could intervene; but there is no 
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question ivhatever of his intervening in 
the normal administration of Depart- 
ments of that kind. 

6428. He can only intervene in regard 
to Land Revenue, Forests and Excise, if 
tlie .action of the Legislature or the 
Minister endangered any one of the re- 
sponsibilities? — Yes, certainly. 

6429. But not otherwise? — Not other- 
wise. * 

Mr. ilf. B. Jayaker. 

6430. I just want to ask one question. 
Is it the conception of Proposal 70 that 
the special responsibility of the Governor 
covers the whole field of administration, 
if the contingencies mentioned in that 
clause arise? — Only if the contingencies 
mentioned in the clause arise. 

6431. But they cover the whole field of 
administration? — think that is inherent 
m any scheme of safeguards. 

Sir Tej Bahadur Snpru. 

6432. Take, for instance, the Constitu- 
tion of the Revenue Courts, their powers 
and functions in the United Provinces, 
and things of that kind, would it be open 
to the local Legislature to modify or alter 
them? — ^Yes. 

6433. Supposing the Legislature passed' 
any law regulating the relatione of the 
landlords and the tenants, would the 
Governor step in on the ground that he 
apprehended very serious danger? — ^It 
would have to come within one or other 
of these fields of special responsibility. 
He could not go outside the list set out 
'here< 

Lord Eustace Percy, 

6434. May I, just to clear up that 
point, ask a supplementary question? It 
is not, is it, intended that the Governor’s 
power of veto should be limited by hie 
special responsibility? — No; there is no 
provision to that effect. I wonder 
whether it would make the position 
clearer to the Committee — I made some 
notes last night upon the general posi- 
tion of the Governor and his special re- 
sponsibilities — if I read these notes out. 
•Hiey are quite short, my Lord Chairman. 

Chairman, 

6435. If you please? — should like to 
say that the impression left upon my 
mind by some of the questions put to me 
yesterday and the day before is that they 
were prompted by a conception of the 
purpose and effect of the proposals rela- 
ting to the Governor’s special respon- 
sibilities which differs a good deal from 


my own. Some of the questions put to 
me seem to suggest that the questioner 
views the Governor of the White Paper 
scheme as having little or no contact with 
his Ministry in the affairs of his Govei*n- 
ment until he discovers that their pro- 
posals or their actions have compromised, 
or are about to compromise, his ability to 
discharge the respi/nsibilities imposed 
upon him personally by the Constitution 
Act, whereupon the Governor suddenly 
intervenes in the affairs of some Depart- 
ment, overrules the Minister (or, per- 
haps, the collective Ministry, if they 
agree with their colleagues), is faced by 
resignations or, perhaps, himself resorts 
to dismissals, and process by a regular 
process, from overruling, through dis- 
missal or resignation and dissolution, to 
the ultimate debacle of a breakdown of 
the Constitution and the assumption of 
all powers into his own hands. In fact, 
if I understood Mr, lyenger correctly 
yesterday, he actually suggested that 
there was really no need for the limita- 
tion of the responsibility of Ministers in 
the sihape of the Governor’s special re- 
sponsibilities, since the failure of 
Ministers to deal adequately with, for 
example, a grave menace to peace, would 
inevitably constitute ^ breakdown of the 
Constitution, the Governor would always 
be able in the last resort to co-nduct 
matters in his own way through the 
“ breakdown provision.” This is not at 
all my conception of the purpose and 
effect of the White Paper scheme, and I 
venture to urge upon the Committee and 
Delegates ^ close study of paragraphs 23 
to 44 of the Introduction, and particu- 
larly of paragraphs 26 and 42. The 
point I wish to emphasise is that the 
special responsibilities enumerated 
in paragraph 70 of the White Paper are 
not special subjects (this is the important 
point) which are kept out from the pur- 
view of Ministers, and reserved for the 
control of the Governor. I should 
describe them rather as signposts or labels 
indicating to the Governor, and in- 
cidentally to his Ministers, certain pur- 
poses the fulfilment of which the Governor 
is directed to secure, if necessary, by re- 
fusing to be guided by his Ministers’ 
advice whenever he considers that the 
advice tendered to him would be inimical 
to the fulfilment of any of these pur- 
poses; and, if necessary, again, by calling 
to his aid his ** special powers ” properly 
so-called in relation to legislation and 
finance. We are aU agreed that the respon- 
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sible Government which is to result from 
these discussions is to he accompanied 
by safeguards. One obvious means of 
providing a comprehensive safeguard 
would be to say that the Governor is to 
be free to make his own judgment as 
to the requirements of “good govern- 
ment the test in all matters as to 
whether he will or “will not be guided by 
his Ministers’ advice, and, of course, to 
arm the Governor with the necessary 
powers to make his judgment effective. 
But, although such a .plan might result 
in fact in responsible government it 
would hardly bear the stamp of re- 
sponsible government on the face of it. 
The difficulty arises when you try to 
limit your safeguarding provisions with 
the object (to the extent to .which you 
do limit and define) of leaving the rest 
of the field free for the exercise of 
Ministerial responsibility. The device of 
limitation by division of subjects or De- 
partments is dead under our scheme for 
the Provinces. The plan of the White 
Paper is to limit by carefully defined 
purposes : and the basic assumptions 
which I make for the working of this 
plan are, firstly, that there will be no 
necessary conflict between a Governor 
and his Ministers and Legislature as to 
the desirability of securing the purposes 
we have specified, and, secondly, that 
the Governor who is and must be in form 
the Executive (that is, the Crown’s 
deputy, for the purpose of administering 
the Government) will work throughout 
in the closest touch with the Ministers 
whom he appoints in order that he may 
pass on to them the responsibility for the 
Government to the fullest extent which 
is compatible with the fulfilment of his 
own defined responsibilities to the Crown 
and Parliament; and, thirdly, when 
occasion does arise for implementing his 
own responsibilities, the Governor’s 
powers for this purpose must be clear and 
effective and unquestionable and that he 
must be free to use them in the way that 
seems to him best suited to the particular 
situation with which he is called upon 
to deal. 

6436. Thank you. Before I pass on to 
another Clause of the White Paper I 
should like to dear up one or two more 
points under Clause 70. Take, for in- 
stancy, a case like this : The United 
Provinces Legislative Council or Assembly 
proposes to pass legislation conferring 
upon the tenants at will, or non 


occupancy tenants, full occupancy rights. 
Would it be open to the Governor under 
one of these Clauses to interfere.? — (Sir 
Malcolm Hailey.) It would not be open 
to him to interfere on the administrative 
side under Clause 70 unless any action 
contemplated by Ministers in that re- 
gard was likely to give rise to any grave 
menace to peace, or it might be to im- 
pinge on the legitimate interests of 
minorities, though, personally, I think 
it would be somevrhat difficult to bring 
either of the two classes, who would be 
brought into conflict .by such legislation, 
under that clause. His power of re- 
fusing assent would not be affected by 
anything in Clause 70, that is to say, it 
would not by Clause 70 itself be confined 
to maintaining his special responsibilities. 
In the terms of the Constitution at all 
events his power of refusing assent is 
not fettered by any prescription that he 
can only exercise it in pursuance of his 
special responsibilities. 

6437. Sir Malcolm, would you consider 
this case? I am not talking of any 
administrative action on the part of fihe 
Government, but of Legislative action. 
Supposing the United Provinces Legis- 
lative Council passed an Act conferring 
upon the tenants full occupancy rights, 
and the Zamindars in your Province 
objected to that, would the Governor in 
a case like that be justified in inter- 
fering merely because the Zamindars 
are opposed to the extension of the 
rights of the tenants? — ^You mean would 
he be justified in refusing his assent to 
legislation ? 

6438. That is different. Interfering 
under any one of these Clause 70 sub- 
clauses, could the Governor then say : 
“ Government is going to lose the 
support of the Zamindars. It is going 
to create dissatisfaction among them 
which may ultimately lead to the dis- 
turbance of peace and tranquillity on the 
part of the Zamindars, therefore I am 
justified in interfering there ” ? — think 
that must remain for the judgment and 
conscience of the Governor of the time 
how far he judges of the circumstances 
that are likely to arise out of such pro- 
posals, and how far he is willing to press 
his own interpretation of subclause (a> 
of Clause 70. 

Marquess of Salisiury. 

6439. I understand Clause 70 has no 
bearing whatever on the legislative power 
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of the GoYcrnor. Constitutionally he is 
quite free to withhold his consent to legis- 
lation without any reference to Clause 70 
whatever. Is not that so ? — Constitu- 
tion ally, that is so. 

Dr. B, 2?. Ambedhar. 

6440. I want to pursue this point a 
stage further. You said that would de- 
pend on the circumstances of the case. 
That was not the question of Sir Tej 
Sapru. The question is, is this Clause 
wide enough to give the power to inter- 
vene and say: “No, this will interfere 
with peace and tranquillity, and I will 
not alrow you to introduce this legisla- 
tion’*? The Clause is wide enough 
to allow the Governor to take action if he 
is convinced that it will lead to a grave 
menace to the peace and tranquillity of 
the Province, but not merely on the 
ground that he thinks such legislation 
is undesirable in the interests of one 
class or another. 

6441. If he comes to that conclusion 
this clause is wide enough for him to say : 
“ I will not allow you to proceed with 
such legislation ” ? — can only say we 
have had in the United Provinces within 
the last two years the menace of very 
grave trouble indeed arising out of the 
agrarian situation, and dealing with the 
rental question. There was a stage then 
when, in my opinion, this clause would 
undoubtedly have applied, but it would 
have appli^ because there was threaten- 
ing of actual risings of tenants in certain 
parts of the Pl-ovince. I would not have 
held that it would have applied if it had 
been merely the case that one class or 
other would have been prejudicially 
affected by the Legislature. 

Mr. M. B. Jayaker, 

6442. Supposing in the Provincial 
Legislature a Bill is introduced for the 
purpose of allowing the depressed classes 
people to enter certain public temples, 
and it causes commotion in the Orthodox 
Hindu community who threaten to 
create a disturbance, will , it enable the 
Governor of the Province to interfere on 
the ground that he is doing so for the 
prevention of a grave menace to the 
peace and tranquillity of the Province 
and stop, the Bill? — ^Not unless th^ grave 
menace is in his mind a visible one and 
imminent. 

6443. He will be the sole judge of that? 
— ^Yes. 


Marquess of Salisbury, 

6444. Did you say a “ visible ” one ? — 
I may not have chosen the words very 
well, but I think a Governor would say 
to himself . “ If it is only likely that at 
some very distant date some trouble may 
arise, or if I have only a vague fear that 
this may cause trouble then I do not 
think that in his conscience he could say 
that that clause applied, but if he sadS-, 
as he very well might see, that as soon as 
this Legislation was brought forward 
excitement was rising } people were 
actually resorting almost at the time to 
violence — ^if from that he drew the con- 
clusion that as soon as any action was 
taken under such a Bill there would be 
violence and a grave menace to tran- 
quillity, then under this clause he would 
have undoubtedly not only the right but 
the obligation of interfering. 

6445. Whatever adjective you use there 
is no word like “ visible ” or “ immi- 
nent ” to be found in the clause in the 
White Paper? — ^No, and that is why I 
withdrew those words. I tried to amend 
them afterwards. 

6446. I am not criticising your choice 
of adjectives. Please do not think that 
for a moment, but there is no adjective 
of any kind. It is quite clear “ The pre- 
vention of any grave menace to the peace 
or tranquillity of the Province or any 
part thereof ” ? — ^Yes, and I was aware 
that those words of mine were not very 
well chosen. I was trying to get into the 
attitude of mind of a Governor who was 
faced with a trouble of that kind. 

6447. We are very much obliged to you, 
but what you really mean is that these 
words ought to be amended? — ^No, I do 
not. 

Lord Irwin. 

6448. What Sir Malcolm meant, I 
should have thought, was that the inter- 
pretation of these words in a good many 
cases of administration would be a matter 
of discretion of the Governor. He was 
trying to interpret how the Governor’s 
mind Worked? — That is so. I was trying 
to get into the mind of the Governor 
when he was looking at the circumstances 
and the words of the Act. 

Marquess of Beading. 

6449. I understood Sir Malcolm to be 
drawing the distinction between a 
Governor considering for the purpose of 
exercising hie powers under the special 
responsibility and the case where he 
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thinks in the immediate future as far 
as I can see there is grave menace ’’ in 
which, according to him, he would he 
hound to act. But he may think that in 
a year or two’s time, in consequence of 
development, and so on, or some con- 
siderable time a;head, there may be a 
grave menace, in which case, I under- 
stood Sir Malcolm to say, putting those 
flicts merely for the purpose of bringing 
out his point, he did not think in the 
latter case he would he justified in inter- 
fering at that moment. Is that right, 
Sir Malcolm?— Yes, that was generally 
my meaning. 

Marquess of ZefZatid.] It must always 
depend on the judgment of the Governor. 
He has complete power under this clause. 

Marquess of Beading, "I Complete. 

Sir Austen Chamherlain, 

6450. Your view, Sir Malcolm, is that 
the Governor must use his discretion in 
the light of the particular circumstances 
when they arise? — ^Yes, 

6451. And that it is impossible to lay 

down any precise rule beforehand ? — 
Certainly, » 

Lord BankeillouT,'] On the face of this 
clause it refers to administration only. 
Does Sir Malcolm interpret the word 

administration ” as including the 
supervision of legislation before it is 
passed by the Assembly? 

Lord Bustace Perea/.] Clause 94. 

Lord Bankeillour,'] Is that covered by 
the word ** administration ” ? It does 
not seem to imply anything to do with 
administration. We are talking of Clause 
70. That is what I wanted to know. 

Lord Eustace Percy.'] Clause 94, 

Lord Bankeillour.] Yes, I think that 
answers it. 

Marqness of Salishwry. 

6452. I understand Clause 94 would he 
one of the clauses which would be in- 
cluded. That would he one of the tilings 
which he might he guided by, according 
to Sir Malcolm’s canons? — ^If .we isre to 
draw a distinction between administra- 
tion and legislation, Clause 70 does apply 
in terms to administration. The clauses 
which apply to legislation are Clauses 88 
and 89, in which the Governor’s power 
of refusing assent is not fettered by any 
special condition laid down in the 
Constitution, and Clause 94 in which it 
is laid down that the Governor can inter- 
vene on the introduction of a Bill, or 
on any amendment of a Bill, but, in this 


respect, his power of intervention is 
limited to the discharge of his special 
responsibilities. 

Marquess of Salisbury. 

6453. But it is not suggested, is it, 
that in Clause 88 the Governor would he 
limited by the provisions of Clause 70? 
—No. 

6454. You mentioned Clause 88 then? — 
Because, as tihe Secretary of State said^ 
yesterday, in answer to a question, that 
is a general power, and is not limited to 
the exercise of special responsibilities. 

Mr. Zafrulla Khan. ( 

6455. If Mr. lyenger will permit me 
an intervention, may I put this to Sir 
Malcolm Hailey. That is the interiire- 
tation to be put upon this clause. Would 
Sir Malcolm Hailey consider this, that 
whatever measure was before the Cabinet, 
whether a measure of proposed legisla- 
tion, or of administration, or any other 
measure of policy, and any section of the 
population of the Province was opposed 
to that measure, then all that they have 
to do to attract the intervention of the 
Governor would be to start an agitation, 
and to threaten violence, and, if they 
know that the Governor has a power of 
intervention in such cases, the surest way 
of starting an agitation would he to say 
that if you carry agitation to a certain 
point the Governor will interfere. Would 
it not be putting a premium on agitation 
to give to the Governor power to inter- 
vene outside law • and order under this 
Clause? — ^I think, if I may say so, your 
interpretation puts a certain limitation 
on the good sense of the Governor. 1 
think the Governor would be able to dis- 
criminate between a factious agitation 
used for the purpose of putting pressure 
on him, and a real agitation whic^ might 
lead, to a menace to peace and tran- 
quillity. 

6456. Unless an agitation is genuine in 
the sense that it continues from day to 
day, and goes on increasing in volume, 
the Governor will not intervene. Sup- 
iposing it is with the object of putting 
pressure on the Governor, how is he to 
get out of this difficulty that the agita- 
tion goes on growing in volume every 
day, because he has not interfered. 
Would not the mere fact th^ he has 
power of intervention outside Iw and 
order, in order to prevent legislation, tell 
the people that one means of obtaining 
the redress and stopping this policy was 
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to go on putting greater and greater 
pressure on the Governor, otherwise he 
would not exercise his discretion in their 
favour? — I imagine that is a method by 
which you put pressure on Governments 
in any country,* and Governments always 
have to decide whether they will yield to 
pressure or not. In this case you are 
no£ merely putting pressure on the 
Governor, but you would be putting 
pressure, as a matter of fact, not merely 
on the Governor, but on the Governor 
and his Ministers, and the Ministers 
would then have to decide on their policy 
with the Governor., 

Marquess of Lothian. 

6457. In the exercise of this responsi- 
bility will not the Governor have to con- 
sider just as much whether to interfere 
and overrule his Ministers will not lead 
to a greater menace to peace and tran- 
quillity than to yield to a factious agita- 
tion outside? — That is one of the many 
difficult circumstances which I think the 
Governor would have to decide on. 3 
would have thought, speaking with 
general and not special knowledge, that 
in the kind of case suggested by Sir. 
Zafrulla Khan, the Ministers would 
really be fighting that kind of factious 
agitation. The Ministers, presumably, 
would not at all wish the Governor to 
intervene , over their heads*, and it would 
be very much lo the interests of the 
Ministers to suppress it. I would have 
thought the mam brunt would have fallen 
upon the Ministers. 

Marquess of Beading. 2 May I make a 
suggestion: That in the present day, 
and certainly for the last ten years, since 
the Reforms, not to go back further than 
that, the Governor-General has always 
had this responsibility upon him during 
the whole of that time and has had to 
exercise it. All this kind of question 
comes up to the Grovernor-General who 
has then to make up his mind as to 
whether or not it is a factious opposi- 
tion. Really iwhat he determines for 
himself is : I& it a great menace, in 
‘ which case, he must intervene. Of course, 
there are differences. We are talking 
about responsible Minisibers, but it does 
not alter the fact that the kind of re- 
sponsibility which is here put upon the 
Governor is exactly the same kind of 
responsibility which has been upon the 
Governor-General both under the Act of 
1919 and also in the direction in which 
he has*always been expected to administer 


Ills Office, and has administered it. He 
has always been responsible to inter- 
fere if there w'as grave menace to peace 
and tranquillity. 

Chairman. 2 I suggest to the Committee 
and the Delegates that if this matter 
requires further elucidation, it may prob- 
ably be dealt with during the discussions 
which are to follow the evidence given 
by the Secretary of State. 

Sir Tej Bahadwr Sapru. 

6458. Very well. I will pass on to 

other clauses. Will you kindly look at 
clauses (b) and (c)? There you have the 
words : legitimate interests of the 

minorities and legitimate interest of the 
Services Do you mean by the words 
“ legitimate interest anything more 
than those interests which have been 
guaranteed to them by the Constitution? 
— In the case of the minorities, I think 
you must use a general term; I do not 
see how you can very well specify it more 
definitely. In the case of the Services, we 
can come in greater detail to that later, 
but we do feel that there is something 
necessary over and above the written 
words in rules and contracts. The sort of 
case that we have in mind is the case of 
a hostile Government, that without 
actually breaking any of the rules, yet 
makes it quite impossible, in one way 
or another, for the -Services to carry out 
their duties. 

6459. Now will you kindly turn to 
clauses 92 and 93. Clauses 92 and 93 
provide a special procedure, which are to 
be known as Governor's Acts? — ^Yes. 

6460. I take it that under these two 
clauses, 92 and 93, when the Governor 
decides to have a Governor’s Act passed, 
he must first go to the Legislative 
Assembly. I draw attention to the words 
that he “ will be empowered at his 
discretion ”. I do not understand them 
to mean in the context that the 
Governor may dispense with the necessity 
of going to the Legislative Assembly and 
off-hand pass an Act of his own; that 
is to say, if he desires to have an Act 
like that passed, then he must follow a 
certain procedure? — ^The two kinds of 
Governor’s action that we contemplated 
here was, one, by Ordinance to meet 
situations of a transitory character, and, 
two, more permanent Acts to meet a more 
permanent situation. In the case of the 
Ordinances, he would be entitled to act 
how he wishes ; in the case of a Governor’s 
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Act, he would go to the Council, in the 
hrst instance. 

Sir Tej Bahadur Sapru,'] That is how 
I interpret it. 

Marquess of Heading. J He must. 

Sir Tej Bahadur Sapru. 

6461. Yes. Do you think that this 
provision is likely to interfere with the 
responsibility of the Ministers and with 
the loyalty of the Legislature to the 
Ministers or to their Party Leaders F — 
It seems to me to be inherent in any 
system in which the Governor’s powers 
are to be effective for their purposes, 
namely, that he should be able to carry 
them into effect by a temporary measure 
like an ordinance or by a more per- 
manent measure like an Act. 

6462. If you are giving the Governor 
the power to pass ordmances, why can- 
not you give the Governor the power to 
pass his special Acts, if he may take his 
courage in his own hand and pass an 
Act, instead of blurring his responsibility 
with that of the Ministers P — ^This is a 
question that Sir Tej raises again this 
morning upon which we have had a good 
deal of previous discussion, and it is a 
question, I think, in which there is 
certainly justification for differences of 
opinion. Sir Tej has taken the view that 
the Governor’s action of this kind should 
not only be distinct from ordinary legis- 
lative action, but should appear to be 
distinct. 

6463. Yes.^* — ^Sir Tej is afraid that if 
this action of the Governor appears as 
an act of the Legislature, the responsi- 
bility of the Legislature will be blurred 
and, possibly, the responsibility of the 
Executive, and the general position of 
the Chamber and the Legislative organs 
in the Provinces will be undermined. 
That IS one point of view. The other 
point of view is that it is worth while 
giving the Governor the opportunity to 
carry the Legislature with him, and it 
is worth risking something of this danger 
of blurring responsibility in order that, 
if pMsible, the Governor should carry the 
Legislature with him. On that account, 
we, taking that view, have made pro- 
posals under which it is possible for the 
Governor to carry the Legislature with 
him by introducing an Act of this kind, 
and, if possible, getting the support of 
the Legislature. If, of course, he fails 
to get that support, he must have power 
ix> enact the legislation himself, but it 
is really an issue for the Committee to 


consider between the danger that Sir Tej 
forsees of Murring responsibility, and 
the advantage that we see in our pro- 
posals of giving the Governor an oppor- 
tunity of trying to take the Legislature 
with him. 

Archbishop of Canterbury. 

6464. One word. Secretary of Sta*te. 
Contemplating the case when the 
Governor has approached the Legislature 
and hopes to carry it with him tor some 
special Bill and he fails, is not any action 
that he then takes prejudiced because 
he has openly failed to carry the Legis- 
lature with him? — No, his powers are in 
no way infringed. 

6495. His powers .will not be, but his 
position will be very much the worse if 
he has formally approached the Legisla- 
ture and the Legislature has refused to 
give him any sanction. Would it not be 
better for him that he should take the 
responsibility from the first in his own 
hands? — It is, as I say, a question to 
which there is no perfect answer. Upon 
the whole, I take the view that it is 
better that the Governor should try to 
take the Legislature with him. 

Marquess of Salisbury.’] Might I put 
a question just on the mechanical diflGi- 
cuity of how it is going to work, if Sir 
Tej will allow me for a moment? 

Sir Tej Bahadur Sapru.] Certainly, my 
Lord. 

Marquess of Salisbury. 

6466. Ex hypothesis the Governor is 
not working with his Ministers, because, 
otherwise the simpler plan would be tor 
the Ministers to introduce the Bill, so 
ex hypothesis he is not working with his 
Ministers. Then who is going to intro- 
duce the Bill and who is going to defend 
it and explain it in the Legislature — 
He sends a message. The governor is 
entitled to send a message to the Legis- 
lature asking for legislation. 

Sir Austen Chamberlam. 

6467. 92 (b) deals with the Message; 
under 92 (a) he presents or causes to be 
presented, a Bill with a message. Then 
how is the Bill to be contained in the 
message? — ^Yes. ♦ 

Marquess of Salisbury. 

6468. No one knows better than the 
Secretary of State that you do not merely 
send a Bill and lay it on the Table; 
somebody must* be there to explain and 
defend its provisions, and so .on.* Who 
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is going to do all that under those cir- 
cumstances? — The Governor would have 
to find somebody who would take the 
responsibility of introducing it. If he 
could not find anybody, obviously, cadit 
questio, he would have to act motu 
proprio, on his own initiative. 

Sir Tej Bahadur Sapru. 

6469. Pursuing that very line, because 
I was coming to it, the Prime Minister 
is definitely opposed to the policy of the 
Governor upon a proposed Bill. The 
Governor then approaches the Leader of 
the Opposition .who wants to turn out the 
Prime Minister of the day, and the 
Leader of the Opposition says: ‘‘Yes, I 
am ready to pilot your Bill That 
would introduce an element of great 
demoralisation in the whole Government 
and in the whole Council. The Governor 
has got no oJ^cial representative of his 
who will fight for that Bill. The Leader 
of the Opposition will simply turn out 
the Minister of the day and say : “ Yes, 
I am willing to oblige you, and inci- 
dentally, to put myself in the line of the 
Prime Minister It introduces an 
element of great demoralisation in the 
whole Council? — My Lord Chairman, I 
have never regarded a question of this 
kind as a question of principle. It is 
really one of those questions in which 
every justifiable criticism can be made 
against either course. Upon the whole, I 
have thought it was better to give the 
Governor this chance to carry the Legis- 
lature with him. Kone the less, I am 
quite conscious of the kind of difficulties 
that Sir Tej has suggested, and it is a 
case of weighing up the objections to 
each of these two courses. 

Lord Irwin. 

6470. May I ask the Secretary of State 
one question? Is it not the case that 
those who considered this plan before it 
was included in the White Paper, were 
conscious of all these difficulties, but 
were anxious, if possible, to devise some 
machinery by which the general public 
opinion mi^t be taken into greater 
account than is possible in the case of 
ordinances. I am sure Lord Reading, 
and I myself, certainly, could quote 
cases in which we found great incon- 
venience in an analogous situation in 
which, having made a Bill the subject of 
a recommendation to the Assembly, it 
was not thereafter possible to take any 


account of any suggestions for a com- 
promise made by the popular element in 
the Assembly, without tearing the whole 
thing up and beginning again at the 
beginning, for which there was very 
often not time. This plan, of which I am 
quite sure the Secretary of State is fully 
conscious of the difficulties or, was de- 
vised with a view of trying to get public 
opinion and the view of the Governor 
or the Governor-General, as Ithe case 
may be, together? — Lo-rd Irwin has ex- 
pressed very exactly the views that did 
lead us both in the Round Table Con- 
ference and subsequently to make this 
proposal. It was exactly with that ob- 
ject in mind that we made these pro- 
posals. 

Sir Tej Bahadur Sapru. 

6471. Sir Samuel, may I put it to you 
like this: There is the danger at the 
commencement of this procedure con- 
templated by section 92 of undermining 
the authority of the Gk>vernment of the 
day and bringing it into conflict with its 
own Legislature. On the other hand, 
there is the danger of the Governor's 
authority being undermined if the Legis- 
lature refuses to listen to his advice and 
to pass that Act ; and the third point is, 
that any machinery that you may devise 
for a Bill like that to go through, it is 
hound to be imperfect in the absence of 
an official bloc. Now taking these three 
points into consideration, would you 
please tell us whether you would take 
the matter further into consideration. 
I do not want anything more than that? 
— ^I think, certainly in a question of 
this kind in which I have said at the 
very beginning it is just the kind of 
question upon which there are legitimate 
differences of opinion, obviously we must 
take into account the very strong ob- 
jections that Sir Tej has m^e, and that 
were re-edhoed, to some extent, by His 
Grace the Archbishop of Canterbury, 
but I would ask Sir Tej at the same time 
to consider the other side of it, too. 

Sir Tej Bahadwr Sapru.'] I have been 
considering it. 

Sir Austen Chamberlain.] May I just 
say before you leave that subject, I see 
the advantage of the Governor carrying 
the Legislature with him, if he can, but 
I cannot see that you have provided any 
machinery by which he could carry the 
Legislature with him. That is really the 
point of the Noble Marquess who sits next 
to me. 
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Archbishop of CanterhMi'yJ^ Might I, 
with great diffidence and with respect, 
ask the Secretary of .State, in view of 
this discussion this morning, to ask 
whether, having regard to the other 
safeguards, and having regard to all these 
difficulties which are mentioned to-day, 
92 (a) IS really necessary — I see a specif 
point in 92 (b) — ^but whether 92 (a) is 
really necessary. I think if he could tell 
us later on his considered judgment in 
that matter, it would be very helpful to 
us all. 

Lord Eustace Percy.] In considering 
that, I hope the Secretary of State will 
also consider that the mere presentation 
of a message, even if the Bill goes no 
further, might be very useful to the 
Assembly, supposing the Governor was 
contemplating a dissolution on the issue. 

Sir Austen Chamherlain.~\ But he is not 
obliged to send a Bill in order to find an 
opportunity of sending a message. 

Lord Eustace Percy.] But whether any 
special provision is necessary to enable 
him to put the message in the concrete 
terms of a Bill, is a matter for con- 
sideration. 

Sir Tej Bahadur Sapru.^ Now may I 
ask you to consider this further point in 
this connection : Supposing the Gov- 
ernor’s Act has been passed under the 
procedure contemplated by Clauses 92 
and 93, and a few months later the Legis- 
lature wants to repeal that Act, would it 
be open to the Legislature to do so, and, 
if so, subject to what conditions? Who 
could repeal it? 

Marquess of Salishw'y,’] The Governor 
could stop it, 1 suppose. 

Witness,'] It would be a q^uestion really 
whether it was a Governor’s Act or 
whether it was an Act of the Oouncil. 
Supposing the Governor introduced it as 
a Governor’s Act and in the course of 
the discussions it was found that it had 
the support of a majority in the Council, 
it would then become an Act of the 
CSouncil, and, as such, would be just like 
any other Act. If, on the other hand, it 
remained a Governor’s Act, and the Legis- 
lature subsequently tried to pass an 
amending or repealing Act, then tihe 
amending Act would have no validity 
against the Governor’s Act. 

6472. But do you deny that it is open 
to the Le^slature to pass an amending 
Act amending the Governors Act? If 
you recognize that, then I would submit 
that it might introduce the element of 


deadlock between the Governor and the 
Legislature.? — ^A Bill of that kind oouJd 
only be introduced with the previous sanc- 
tion of the Governor. 

6473. Is there anything to that effiecL 
in the White Paper? — ^Yes; Proposals 119 
and 120. 

hol'd Bankeillour.] He could 'also stop 
an amending Act under 94. 

Sir Tej Bahadur Sapru. 

6473a. I suggest that has nothing to 
do with this, if you will look into it. 

E think there is an omission? — I think 
No. 120 covers it. 

6474. But the consent to the introduc- 
tion has nothing to do with it? — (Sir 
Malcolm Bailey.) “ The introdaction in 
a Provincial Legislature of legislation on 
these latter subjects will require the con- 
sent of the Governor of the Province 
given in his discretion.” That is the last 
sentence of No. 120. 

Marquess of Beading.] That is the 
same as you have had hitherto. 

Sir Tej Bahadur Sapra. 

6475. Does it cover Nos. 92 and 93.? — 
(Sir Samuel Boare.) I am informed it is 
covered. It was intended to cover it. 

Marquess of Beading.] Does not it 
stand in ,the same position of principle 
as an ordinance, just in the same way? 
— ^I think, apart from details of this 
kind, the main question is whether the 
Governor should have these powers or 
should not. As I say, I incline there to 
one view, but I quite realize there are 
these differences of opinion. We had 
better, in view of the differences of 
opinion that have been expressed, look 
at the question again. 

Sir Tej Bahadur Sapru. 

6475a. I will not trouble you any 
further with regard to that. With re- 
gard to No. 103, I have only <?ne question 
to ask: Ordinances to be passed under 
No. 103 relate strictly to matters coming 
under the Governor’s special responsi- 
bilities? — ^Yes, 

6476. Could not the Governor easily 
obtain the emergency ordinances from the 
Governor-General? — ^This again is one of 
the question® that we have considered at 
some length in the past, namely, whether 
it is necessary for tjie Provincial 
Governor to have an ordinance-making 
power in addition to the ordinance- 
making power of the Governor-General/ 
We have taken the view that, ae a con- 
sequence of the introduction of Provincial 
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Autonomy, the transference of Law and 
Order to the field of Provincial subjects, 
the Provincial Governors should have 
these powers. It is again one of those 
questions upon -which differences of 
opinion have been expressed, but we do 
definitely take the view that with Law 
and Order a Provincial subject, the Pro- 
vincial Governor ought to have this 
ordinance-making power, always, of 
course, remembering that ultimately he 
is responsible to the Governor-General 
and ultimately to the Secretary of State 
and to Parliament. 

6477. Assuming Provincial autonomy, 
fiuch as it IS, the ultimate responsibility 
for the maintenance of Law and Order 
remains with the Governor-General. He 
has the control of the Army? — ^That is so, 

6478. Therefore, the integrity of Pro- 
vincial autonomy would not be affected if 
you were to confine this power of ordi- 
nance-making to the Governor-General, 
which could be decided in a few hours 
by the Governor-General at the instance 
of the Governor.? — I have always taken 
the view that it is more in conformity 
with at any rate my conception of Pro- 
vincial au-fconomy that the Provincial 
Governors should have these powers. 

Mr. M. B. Jayaker. 

6479. May I put one question to clear 
this matter up? — ^Yes, please. 

6480. I find that the scheme of the 
Wln'te Paper is that when the Governor 
acts in the field of special responsibility 
he is subject to the general supervision 
and control of the Governoi’-General.? — 
Yes. 

6481. Is it the case that when a 
Governor passes an ordinance nnder para- 
graph 103, operative in his own Province, 
has the Governor-General power to inter- 
fere with that ordinance? — Yes; I should 
say the Governor-General could stop the 
Governor from issuing the ordinance, but 
what I imagine would happen would be 
this ; I can imagine that in situations 
of great gravity the Governor-'General 
would take a very close part in what 
was happening within the field of a Pro- 
vincial Governor’s special responsibilities 
in a particular Province. But I can also 
imagine that normally there would grow 
up a convention between the Governor- 
General and the Governor under which 
it would be understood that the Governor 
would act upon his awn initiative with- 
in that convention. That is the kind of 


way in which I see the thing happen- 
ing in practice. 

Archbishop of Canterbury. 

6482. May I put this point, following 

up what Mr. Jayaker has said (the 
Secretary of State will know) : It seems 
to me very desirable that there should 
bo some reference to the Governor-General 
before the Governor of a Province takes 
the very grave responsibility of issuing 
an ordinance of this kind. It might very 
conceivably provoke a good deal of diffi- 
culty in the Province with regard to 
which the Governor-General might ulti- 
mately, having regard to his position and 
ultimate responsibility, be obliged to 
intervene, and yet he himself never 
be consulted about it beforehand. 
What I want to know is, whether 

it is possible to insert in No. 103 

— “ after consultation with the Governor- 
General”? — I think that would be 
a mistake. I think one must here 
again allow an element of latitude. 
In the case of a grave situation, I can- 
not believe that the Governor-General 
would not be fully informed of what 
was happening and would not make his 

voice and, if necessary, his decision, 

heard. But, as I said just now, I think 
there may be other cases within a work- 
ing convention that may require urgent 
treatment in which it would be better 
for the Governor to act at once on his 
own initiative. After all, those of us 
who are anxious to make Provincial 
autonomy as effective as possible do 
attach some importance to making it 
appear to be the Governor in the Pro- 
vince who is acting, even though the 
Governor-General constitutionally may be 
behind him. I believe myself that there 
is a good deal to he said in favour of a 
course of action that does give the 
Governor this power and does make it 
appear in the Province that it is he who 
is acting. 

Earl Peel. 

6483. You draw a distinction between 
the first ordinance and the renewal of 
the ordinance. You suggest that a con- 
vention should grow up anyhow as giv- 
ing some independence to a Governor as 
enacting the ordinance, but as regards 
the renewal of it, it seems to me a differ- 
ent situation arises. That ie far 
more serious, and if that is to be done 
it has to be put before Parliament and 
if it were to be put before Parliament 
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it would go through the Governor-General 
and in that case the Governor-General 
ought to have more authority, or exercise 
his authority more in the renewal case 
than in the primary case, ought he not? 
Of course, it would be more important 
if it had to be renewed. You would 
draw a distinction, therefore, between 
the convention in the first case and in 
the renewal case? — I should imagine that 
both situations would be covered by a 
convention. 1 cannot imagine for a 
moment that in the case of a renewal of 
ordinances in which Parliament has to 
give its sanction, the Governor-General 
would not be playing a very important 
part. After all, the case for the renewal 
of the ordinances would have to come 
through the Governor-General as Lord 
Peel has just suggested. 

Sir Austen Chamberlain.'} Mr. Secre- 
tary of State, the Governor has a geo- 
graphically denned responsibility? — Yes. 

6484. He must think of his Province? 
—Yes. 

6485. And his responsibility is for his 
Province; but the introduction of an 
ordinance in a Province might affect the 
general condition throughout British 
India? — ^Yes, that is certainly so, 

6486. I think if it were useful (only 
it would not be useful) I could find in 
my memory cases where a Governor would 
have wished to act in respect of his .par- 
ticular Province but was restrained from 
doing so for a time at any rate by the 
Governor-Greneral in the larger interests 
of India as a whole. Ought not that 
case to be provided for not merely by a 
convention but by some definite reference 
to the Governor-General? — It certainly 
is provided for. The Governor-General 
has full powers to give what directions 
he thinks fit to the Provincial Governors, 

Archbishop of Canterbury. 

6487. Yes, but in the case in point the 
Provincial Governor who has to act in an 
emergency is under no obligation to let 
ihe Governor-General know what he is 
^ng?-— I am assuming that each of them 
knows fully what the other is doing. 

Marquess of "Reading. 

6488. Secretary of State, it has hap- 
pened again and again, and Lord Irwin 
wrtamly will have had experience of it, 
that applications have been made by 
a Governor to the Governor-General 
under the present system where the 
G(^emor has no power of issuing 
ordinances, to issue an urdinanoe when 


the Governor-General has taken the view 
that the time had not arrived, and would 
not grant it. i have had such cases 
time and again and I am sure Lord Irwin 
has. It has happened to me. May 1 
put to the Secretary of State for con- 
sideration — after all, it is a very diffi- 
cult matter — is not it desirable that it 
should be made quite clear that the 
Governor should never issue an ordinance 
without having consulted the Governor- 
General. A convention growing up may 
lead to all kinds of difi&culties. What I 
suggest to the Secretary of State is that, 
as he has pointed out to us, the Governor- 
General is ultimately responsible for all 
India, and he has to take everything into 
account. The Governor has only to deal 
.with his Province, and it would lead to 
a very difficult situation. What I am 
suggesting is that you might possibly 
have difficulties arising between the 
Governor and the Governor-General if 
the Governor issued an ordinance with- 
out having consulted the Governor- 
General and having had his assent, be- 
cause he IS under the supervision, direc- 
tion, and control of the Governor- 
General, Therefore, what I do suggest to 
Sir Samuel for his consideration is as to 
whether it should not be prescribed in 
this way, that it would be after con- 
sultation with the Governor-General. 
Whatever form it is I do not mind, but 
the ^ important thing is that you should 
ajoid getting into a possible conflict. 
The Governor pressed with the position 
in the Province, the Governor-General 
having the ultimate responsibility and 
seeing what the position is in all India, 
you should make quite clear at the first 
that there should not arise a conflict be- 
tween the Governor and the Governor- 
General on this point. Would you con- 
sider that. Secretary of State.P— I am 
quite ready to consider the suggestions 
that have been made, always keeping 
in mind my desire to make Provincial 
autonomy as effective as possible I 
think, speaking offhand, it might be 
possible to meet the views of some of the 
Members of the Committee in th© In- 
strucHons to the Provincial Governors, 
but, ’1^ that as it may, I am quite ready 
to look into the question again, in view 
of the discussion, and to see whether we 
can reconcile the two points of view. 

Sir Tej Bahadur Sapru.} Pursuing 
this matter a little further, if you are 
to a^ee to the Governor obtaining the 
previous consent of the Governor-General 
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before he issues an ordinance, why not 
leave the matter entirely in the hands 
of the Governor-General who may provide 
by his Indian ordinance for a ^grave situa- 
tion travelling to neighbouring Pro- 
vinces ? It IS conceivable that the 
Governor of the United Provinces may 
take one view and the Governor of Bihar 
may take another view. 

Mr. Zdfynlla Khan»2 ‘That is surely 
provided for already; that surely would 
be possible. 

Sir Tej Bahadur Sapru. 

6489. In a case like that the Governor- 
General will be the sole authority to pro- 
vide for the entire situation in the two 
Provinces? — As Sir Tej knows, we have 
had a lot of 'discussion about this and 
there was a very strong view expressed 
at the last Round Table Conference in 
favour of the Provmcial Governor having 
these powers, assuming that there was an 
ordinance-making power at all. 

6490. Not by me? — ^No, I would not say 
that at all. Sir Tej has always been 
perfectly consistent in his view. 

6491. I will pass to the next Proposal — 
No. 104. As regards. No. 104, would you 
kindly tell us whether the procedure laid 
down in that paragraph is supposed to 
correspond as nearly as possible to the 
English procedure of Order in Council 
and, if so, will you kindly explain that? 
I am only wanting information on that 
particular' point? — Speaking generally 
and without tying myself down to details, 
my answer would be Yes. We have an 
Act of Parliament which I think is called 

* the Emergency Powers Act. 

6492. Yes, I know it? — Under which it 
is possible for a Cabinet to advise the 
issue of Orders in Council, with the pro- 
viso that those Orders in Council have to 
be sanctioned by Parliament within a 
given time. 

6493. That is all I wanted to know in 
regard to that? — ^Yes. 

649K. There was one question that I 
would like to put to Sir Malcolm Hailey. 
That is only that I am anxious that the 
position with regard to that should be 
clearly explained to the Committee. That 
is with regard to the judicial S 3 ifctem. 
Take, for instance, the United Provinces, 
of which Sir Malcolm Hailey is Governor, 
and with which he is quite familiar : So 
far as the civil side of the administration 
is concerned, will you kindly tell the Com- 
mittee what exactly is the measure of 
control which the High Court ekercises 


over the civil administration of justice? 
— (Sir Malcolm Hailey.) Sir Tej, no 
doubt, is not referring to strictly judicial 
control as contained in the Codes, but 
purely to administrative control. 

6495. Administrative control ? — The 
High Court recommends to the Local 
Government the appointments of the 
superior civil judicial of&cers. With re- 
gard to the recruitment of the inferior 
judicial officers, the High Court also 
makes its recommen4ations to the Local 
Government and those recommendations 
are practically invariably accepted by it. 

6496. Is it or is it not a fact. Sir 
Malcolm, that so far as the lowest grade 
in the United Provinces and in every 
other Province is concerned, whom we 
call Munsifs, they are recommended solely 
by the High Court — Solely. 

6497. And upon their satisfying such 
tests as the High Court has prescribed? — 
That is the case in the United Provinces. 
In some Provinces the lowest grade of 
Civil Judges is actually appointed under 
local legislation by the High Court itself. 
It is the High Court, therefore, which 
lays down in effect the qualifications re- 
quired for recruitment to the judiciary, 
just as the High Court in itself controls 
the qualifications of advocates and legal 
representative^. The High Cjpurt recom- 
mends to the I^cal Government the trans- 
fers and postings of the higher officers 
of the Civil Judiciary. 

6498. Including the District Judges? — 
Including the District Judges, and itself 
posts, transfers and gives leave to the 
lower Civil Judiciary, that is to say, the 
subordinate judges and the Munsifs. 

6499. Has that system, to your know- 
ledge, worked well, on the whole? — ^Yes, 
it has worked so well that where the 
nominal power of recruitment and the 
like rests with the Local Government 
which acts on the recommendation of 
the ^igh Court, I have recommended 
that we should have a conventio-n that 
the Local Government should invariably 
and without any question accept the 
opinion of the High Court,, so that it 
practically amounts to complete control 
by the High Court. We consider that 
those are matters which are really best 
left in the hands of the High Court. 

Chairman.'] May I remind you that the 
arrangement is that the Judicature, 
Federal, High and Supreme* Courts, 
should be dealt with after Federation? 
When you opened with this question I 



744 


MIA'UTBS OF EVIDENCE TAKEN BEFORE THE 


14° Juliiy 1933.] The Right Hon. Sir SAanrEL Hoabe, Bt., Q.D-E*., \Coniinued. 
C.M.G., M.P., Sir AIalcol3I Hailey, G.C.S.I., G.C.I.E., and S^r Findlatee 
^ Stewaet, K.C.B., K.C.I.E., C.S.I. 


imagined you were about to relate it m 
some special w'ay to the matter of the 
Provinces which is that before the Com- 
mittee and Delegates at this moment. 

Sir lej Bahadur Sapru. ^ 

6500. There are two more questions I 
can put and then I can conclude my 
examination. With regard to the Minis- 
terial side, Sir Malcolm, you will agree 
that the Chief Justice has got the power 
to appoint the Ministerial staff of the 
High Court under the Statute as well as 
under the Letters Patent? — Under the 
Letters Patent. 

Marquess of Beading,'] Does not the 
whole of this question arise under the 
judicature? "I only suggest it because it 
is opening up exactly the point which we 
shall have to go into. 

Sir Tej Bahadur Sapru,] Very well, 
That is all that I want to put to you. 

Sir H. Gidney, 

6501. Secretary of State, in your reply 

to Lord Salisbury on page 634 of the Evi- 
dence of the 11th instant- — the questions 
are 5623 and 5627 — ^you stated that the 
Cabinet would be formed from those per- 
sons who command the largest following. 
Further oi|, you said the Government has 
got to conmder minorities.* In answer to 
Question 5627, you elaborated the points 
and said : “1 mean minorities as ,we 

always define them in dealing with Indian 
affaire, namely, the principal religious 
minorities.” Could .you tell me what you 
mean by the principal religious 
minorities? — I think Sir Henry Gidney 
knows as well as I do what I mean. I 
mean the minorities in the sense in which 
we have always discussed them at all the 
discussions at the Round Table Con- 
ferences. 

6602. Have we ever discussed them 
from a religious point of view? — It may 
be that “ religious minorities ” wate not 
a very carefully selected epithet ; what I 
mean is the minorities in the sense we 
have always discussed them. 

^$03. In 'teply to Sir Austen Chamber- 
lain, which Sir Malcolm Hailey 
elaborated, he said that the Governors of 
the Presidencies should have an officer of 
the rank of a Councillor or that he should 
be of the status of a Councillor. Would 
not that be introducing the appointment 
of a non^ected Minister, in a way? — (Sir 
Malcolm Bailey,) No, Sir; he is a per- 
sonal officer attached to the Governor. 


6504. What .would be his duties.? — I am 
afraid that I could only say that his 
duties would be partly those now taken 
by a Private Secretary, but also, on a 
somewhat larger scale, those that will 
arise owing to the exercise of the in- 
dividual powers of the Governor. He 
would be in charge of the Governor’s 
Secretariat, and he .would be the in- 
formal representative of the Governor in 
discussions with visitors and on 
occasions, no doubt, with Ministers. 

6605. In reply to Major Cadogan, 
Secretary of State, you differentiated in 
respect of the North-Western Frontier 
tribal areas. Could you tell the Com- 
mittee whether the tribal areas are bigger 
than the other part of tjae North-West 
Frontier? — (Sir Samuel Hoare.) That is 
a geographical question; I should have 
thought anybody could have found the 
answer by looking at the map. I could 
not say off-hand. 

6606. I ask that question because in 
that Province you have practically ad- 
mitted the introduction of a dual office 
to be held by the Governor, namely, that 
of a Governor and as Agent to the 
Governor-General. If you can intro- 
duce it in the North-West Frontier so 
far as peace and tranquility is con- 
cerned, would it not be as easily intro- 
duced into Bengal, so far as the Terrorist 
and the other such movements are con- 
cerned P — ^I do not myself see any relation 
whatever between the two. I have always 
assumed at every discussion we have had 
that there was a unanimous feeling 
amongst everybody in every Conference 
that the tribal tracts were in special 
relation to the rest of the Province, 
the North-West Frontier Province, 
and that special treatment had to be 
applied to them. 

6507. Would that not equally apply to 

the Terrorists in Bengal? — I have just 
given the answer,* in my view, not at 
all. * 

Sir Austen Chamberlain, 

6508. Before you leave that point, may 
I put one question to the Secretary of 
Statk. Did you mean by your last 
answer to exclude consideration of any 
special arrangement in respect , of 
Terrorists or subversive movements ? — 
Not at all. My answer was directed to 
the question of Sir Henry Gidney, that 
seeme4^ to imply that there iwas some 
similarity between Bengal, in which 
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there is no geographical distinction 
bet'wjeen one class of* people and another, 
and the tribal tracts in which there is a 
definite distinction between the people 
living in the tribal tracts and the people 
living in the administered districts. 

Sir Henry Gidney. 

6509. On page S7 of the White Paper 
Introduction, paragraph 75, regaiding 
fundamental rights, you say there are 
serious objections to giving a statutory 
expression to any large range of 
Declarations of Rights, and then 
you continue by saying that some of these 
fundamental rights might find place m 
a pronouncement by the Sovereign, will 
that carry with it a statutory position 
— No. ^It is just because of that that I 
said that certain of these rights that are 
not susceptible of judicial decision, can, 
so far as I can see, if they are to find 
expression anywhere, only find expression 
in that kind of channel. 

6610. Arising out of the discussion 
that Sir Tej introduced, and the great 
difficulties that you yourself admitted 
a Governor will be faced with in 
certain contingencies, do you, or do you 
not, think that, complicated as these 
issues are, and difficult as it will be for 
the Governor to exercise his special re- 
sponsibilities^ without raising a storm ot 
opposition, tnat it is likely to whittle 
down the value of the operation of safe- 
guards of minorities, for instance? — do 
not understand the question entirely. 

6511. I think, Secretary of State, that 
in your mind you showed that there 
would be a great deal of difficulty the 
Governor would have to face if he de- 
cided in certain matters against the wish 
of his Minister. I take it that the pro- 
tection of the minorities would be one 
of the matters most closely connected 
with the special responsibilities* of the 
Governor, so far as Ministers are con- 
cerned, Do you not think that if he did 
want to operate his own view in a 
certain line for a minority, and it was 
against the wishes of the Minister, it 
would render his position a little difficult, 
if he forced the o.peration of his wishes? 
— What would be Sir Henry Gidney’s 
alternative ? That there should be no 
protection of the minorities at all? 

6512. No. I want to carry it a little 
further than that. If in case the 
Governor found he could not in- 
terfere, would it be possible to allow an 


appeaf to the * Governor-General? — An 
appeal from whom? 

6513. From the community or the in- 
terests concerned? — There is not any- 
thing to stop them sending n Memorial 
to the Governor-General. 

Mr. N. M. JoshL 

6514. Mr. Secretary of State, I want 
to^ask a question about tKe special re- 
sponsibility of the Governor as regards 
the protection of the rights of any 
Indian State. I want* to ask you 
whether you consider it to be necessary 
that the interests of British Provinces 
should be similarly protected against any 
action that may take place in an Indian 
State, and how do you projiose to do 
that? — I was just trying to contemplate 
the kind of case Mr. Joshi had in mind. 

6515. May I remind you? — ^The 
Viceroy would act under his para- 
mountcy powers? 

6516. Last time when you spoke on 
this question of the protection of the 
rights of the Indian States, you gave 
an instance, namely, certain bodies of 
men may like to enter an Indian State 
for some political agitation, and you 
said in that case the Governor would 
have a right? — I know, and the answer 
I have just given is the answer that 
covers that case, the reciprocal case, 
namely, that the Viceroy would inter- 
vene under his paramountcy powers. 

6517. So the paramountcy powers will 
cover an incident pf this kind.? — ^Yes. 

6518. My next question is as regards 
paragraph 79 : “A member of a Pro- 
vincial Legislative Assembly will be re- 
quired to be at least 25 years' of age 
and a British subject or a subject of an 
Indian State.” Does this paragraph 
give a right to any British subject or a 
subject of an Indian State to be a can- 
didate for the membership of a Pro- 
vincial Legislature.? — ^Yes. 

6619. May I ask you whether you 
would on the ground of reciprocity also 
see that any British-Indian subject would 
get the right to be a candidate for any 
Legislature that may exist in any Indian 
State, and how do you propose to do 
that? — I do not propose to do it. 

6520. May I ask you why? — Because we 
have always assumed in all the discus- 
sions we have that we do not intend to 
interfere in the internal Government or 
administration of the Indian States. 

6521. May I ask you then whether this 
right which you are giving to the sub- 
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. . . * 

jects of the Indian States is only a one- 
sided right? — Mr. Jishi can put what 
comment he likes upon it. 

6d22. May I ask you another question 
on the same point? As this clause gives 
the right to any British subject, includ- 
ing British subjects domiciled in the 
Dominions, such as South Africa, when 
a South .Mxican will get a right to be- 
come a candidate for the membership! of 
an Indian Legislature when Indians in 
South Africa not get that right, do 
you propose that the Indian Legislature 
may have some right to qu&lify this 
right of the British subjects in such 
cases? — I would not imagine that a 
South African candidate would have very 
much chance of election under those con- 
ditions. 

6523. A South African candidate may 
have a chance of election by a Euro- 
pean constituency? — ^The right is surely 
with the electors. If they wish to elect 
him, that is their affair.* I should have 
thought it was very unlikely. 

6524. Now, as regards the Provincial 
Upper Chambers, may I ask you how you 
visualise the representation of labour in 
the Provincial Upper Chambers? — ^Had 
we not better take that question up with 
the Franchise questions? 

6526. Very well. May I ask you a 
question on the Provincial list of subjects 
on page 118? Item 69 is Health Insur- 
ance and Invalid and Old-Age Pensions. 
May I ask you why this item of Health 
Insuranoe and Invalid and Old-Age 
Pensions is made purely Provincial, when 
the other items, Welfare of Labour, are 
made concurrent jurisdiction? In the 
third list, on page 119, you will find Wel- 
fare of Labour and other matters con- 
nected with Labour Legislation axe made 
matters of concurrent jurisdiction. May 
1 ask you why you have made Health 
Insurance and Invalid and Old-Age Pen- 
sions, these two items, only Provincial 
jurisdiction?— This list is the result of 
very long discussions both at the Round 
Table Conferences and particularly at the 
last Round Table Conference, and since 
then as a result of a great deal of oox- 
xespondenoe which we have had with the 
Government of India. I do not even now 
^ay that it is final or that it should not 
he amended in one direction or another, 
but I think it is very difficult in a dis- 
cussion of this kind about the Constitu- 
tion^ powers of the Provinces to go in 
'^detail into one particular item in a list 


of this kind. Mr. Joshi must believe me 
when I say it is essentially a question for 
the Constitutional and legal experts. I 
think myself that we had either much 
better have a specific discussion upon 
the list, or, what would be much better, 
would be if Members of the Committee 
and Indian Delegates who are interested 
in the list as a whole, or in particular 
items in the list, would have a talk with 
the Constitutional experts here about it. 

6526. And if I get an oppoirtunity of 
talking to the Members of the Committee 
and the Constitutional experts, 1 shall 
be quite satisfied. Then I want to ask 
you one question : In reply to Sir Abdur 
Rahim, you stated that the Governor will 
have discretion to allow or not to allow 
discussion of matters in which takes 
action on his own special responsibility? 
— Which question are you referring to, 
Mr. Joshi? 

6527. On the last page of your First 
Day’s Evidence. On page 676 the ques- 
tion .was asked and your reply is on page 
677 P— Yes. 

6528. The question which I want to ask 
you is this : In view of the fact that the 
Governors are given these very wide 
special powers, do you not think that the 
smallest protection which the people will 
have against the arbitrary use of such 
powers is free discussion ot the Acts of 
the Governor, and, therefore, in this 
matter the discussion should not be left 
to the Governor? — No. I gave my answer 
three days ago. I am not prepared to 
alter it. 

6529'. May I ask you one question: 
Whether you would be prepared to give 
a list to this -Committee of the use of 
the powers by the Governor-General and 
by the -Grovernors of Provinces in dis- 
allowing free discussion either by prevent- 
ing legislation being brought before the 
Legislatures, by disallowing Resolutions, 
by disallowing adjournment motions, 
since the new Constitution was brought 
into existence? — I think it would be quite 
impossible to make such a list, and the 
whole object of almost everything I have 
said to-day, and two days ago was meant 
to imply that it was quite impossible to 
specify all the conceivable conditions in 
which a Governor might have to inter- 
vene. That does not mean that the 
Governor is constantly going to inter- 
vene, but it does mean that it is quite 
impossible to specify the exact occasions. 
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6530. Do not you think the Joint Select 
Committee will get an opportunity to 
know what use has been made so far of 
the powers which the Governor-General 
and the Governors possess? — I should 
have thought that is a matter of history. 

6531. If it is a matter of history do not 
you think we should learn something from 
history? — That is a very wide question. 

Lord Irwin. 

6532. Is all that information not avail- 
able to Mr. Joshi, Mr. Secretary of 
State? — I should think so, certainly. 

Mr. N. M. Joshi. 2 The information is 
not only available to me, but I have 
some experience as a Member of the 
Legislature for the past 12 years, and, 
after having got that experience, I am 
asking whether such a power should be 
given. 

Chairman. 2 Would you put your next 
question, Mr. Joshi? 

Mr. N. M. Joshi.2 I have no more 
questions. 

Dr. B. jR. Amhedkar. 

•6533.. I want to know whether the 
Secretary of State desires me to reserve 
any questions upon Second Chambers for 
the Provinces? — I would suggest, so far 
as the Constitution of the Second Cham- 
bers goes (the membership), perhaps it 
would be better to take that with the 
franchise generally. 

6534. This franchise question ought to 
be excluded at this stage? — ^Whatever the 
Committee thinks. I should have thought 
it came better into the franchise. 

Dr. B. B. Am'bedkar.2 I will not ask 
any questions on that of the Secretary 
of State. 

Ghairman.2 I think the Secretary of 
^ State’s suggestion is a practical one. I 
hope you wdll not put questions at this 
stage. 

Dr. B. B. Anibedkar. 

6535. I was going to ask the composi- 
tion of the Second Chamber. Would it 
be better to reserve it? — ^Yes, I think 
perhaps that would be better. 

6536. You said in the course of a reply 
to a question put last time, that you 
contemplated that in the Provinces the 
Ministers could be drawn from either 
Chamber, both the Lower and the Upper? 
— ^Yes. 

6537. You remember that in the 
Second Chambers, as suggested in the 
White Paper, there are to be 10 nomi- 
nated Members ?— Yes, 


6538. Is it the proposal that these 10 
nominated Members who will sit in the 
Upper Chamber will also be eligible for 
being Ministers? — ^Yes, I would not draw 
any distinction between them and the 
others. 

6539. The nominated Members would 
be eligible for being Ministers — ^Yes, 
certainly; that is how I conceive it to 
be. 

6640. In the present Government of 
India Act there is a distinct provision 
that any member who is a nominated 
member of the Provincial Legislature is 
not eligible for being a Minister? — I take 
it from Dr. Ambedkar that is so, 

6541. I stand subject to correction, but 
I believe that is the position!’ — ^Yes. 

6542. So you are really introducing the 
very important change by allowing nomi- 
nated members in the Upper Chambers 
to be Ministers in the new Government? 
— It is, of course, a very different kind 
of Government. 

6543. I am not going into the reasons, 
but I am only stating the facts? — ^Yes. 

I think there is a great deal to be said 
for giving the Governor a free choice, 
always assuming, Dr. Ambedkar, that 
the Cabinet is collectively responsible, 
and there would be no intention of im- 
posing a Minister against the wish of 
the Cabinet in a case of this kind. 

Dr. B. B. Ambedkar.2 That would lead 
me to ask a question with regard to the 
composition 

Mr. Zafrulla Khan. 

6544. If Dr. Ambedkar will forgive me, 
perhaps the Secretary of State means 
against the wish of the person command- 
ing the largest influence, but the Cabinet 
will not be composed until everybody is 
in it. That would be the nominated and 
the elected portion also? — I am assum- 
ing that the responsible Government, 
whether you call it the Cabinet, or 
whether you take the Prime Minister as 
the exponent of its views, desires to have 
a Minister of this kind, and amongst the 
nominated members of the Second Cham- 
ber such a Minister is forthcoming, and 
he is then appointed to be a Minister 
just like the other Ministers. 

6545. So you visualise that the 
Governor sends for the person who com- 
mands, in his opinion, the largest sup- 
port in the Legislature (I will not say 
the Chamber because we are discussing 
the case of two Chambers) and. proceeds 
in consultation with him to select the 
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Ministers, and when that process is more 
or less complete then this Cabinet express 
a desire to the Governor to have in- 
cluded among them somebody from 
among the nominated members. That 
would be more or less the process? — I 
would not restrict the situation to that 
position. 

Sir Austen Chamherlain. 

6546. If it were the case (a very un- 
likely one perhaps, but a possible one) 
that one of the nominated members was 
the person most likely to command a 
majority, you would begin with him? — 
You would begin with him. 

6547. In fact, you would draw no dis- 
tinction between him and any other mem- 
ber of either of the Houses? — That is so. 

Mr. liangaswaini lyenger, 

6548. If I may quote from the Federal 
Structure Sub-Committee’s Report, 
page 16 : “ The Governor-General’s In- 
strument of Instructions will then direct 
him to appoint as his Ministers those 
persons .who command the confidence of 
the Legislature, and the Governor- 
General, in complying with this direction, 
will, of course, follow the convention 
firmly established in constitutional prac- 
tice throughout the British Common- 
wealth of inviting one Minister to form 
a Government and requesting him to sub- 
mit a list of his proposed colleagues 
That was the position when we discussed 
it in the Round Table Conference? — I 
think I made my own views clear -yester- 
day and the day before, as to my views 
of collective responsibility in the Govern- 
ments. 

Sir Tej Bahadur Sapru, 

6549. Is Sir Samuel right in conceding 
that the present Government of India 
Act makes a distinction between elected, 
and nominated members for appoint- 
ment as Ministers? — It was new to me, 
but I took it from Dr. Ambedkar. 

Dr. B, R. Ambedkar.'] I used it in 
the sense that it must he an elected mem- 
ber within six months. 

Sir Tej Bahadur Sapru.] So far as I 
can see the Government of India Act 
makes no distinction between elected and 
nominated members for the purpose of 
appointment as Ministers. The Section 
.which deals with that matter is Section 
52. 

Dr. B. R. Ambedkar.] He has to get 
himself elected. 


Sir Tej Bahadur Sapru. 

6550. I thought Dr. Ambedkar put it 
to Sir Samuel, and suggested that the 
Government of India Act makes a dis- 
tinction between elected and nominated 
members in the matter of being Minis- 
ters? — (Sir Malcolm Hailey.) It only 
does so to the extent of laying down that 
a Minister shall not hold office for a 
longer period than six months unless he 
becomes an elected member. 

6551. But if there is a nominated 
member there already, there is nothing 
to prevent you from aippointing him 
Minister? — That is so. 

6552. And that has been done ? — ^Yes. 

Sir Tej Bahadur Sapru.] The law, as 

I understand it, is this: It is open to 
the Governor to appoint any outsider a 
Minister, provided that outsider gets 
elected to the Legislative Co-uncil within 
a period of six months. Similarly, it is 
open to the Governor to appoint a 
Minister from the block of nominated 
members who are already there. The 
Act does not make any distinction. 

Mr. Zafrulla Khan. 

6553. Once a nominated member is 
appointed, does he continue to be a 
nominated member all the time, or must 
he seek election? — (Sir Samuel Hoare.) 
No, I thought that was quite clear. A 
nominated member is treated just like 
anyone else. 

Dr.'R. B. Ambedkar.] He cannot con- 
tinue to be a Minister after six months 
unless he gets elected. 

Sir Austen Chamberlain. 

6554. There is no question, is there, of 
seeking an election. The qualification is 
that he should be or become within six 
months a member of the Legislature? — • 
That is it. (Sir Malcolm Hailey,) An 
elected member. 

Sir Hari Singh Govr. 

6555. He must be an elected member? 
— (Sir Samuel Hoare.) We are talking 
about two things, the present Act and 
the White Paper, and this is not really 
oUe of the very important details. 

Sir Austen Ghamherlain. 

6556. I want to make it quite clear 
that the Secretary of State understood 
my question, and that his answer was 
directed to my question. 1 was not 
speaking myself of the present system, 
but of the new system contemplated by 
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bhe ^WThite Paper, and my suggestion 
there is that the qualihcation for a 
Minister is that he should be or become 
within six months a member of the 
Legislature? — ^Yes, that is the proposal 
in the White Paper. 

Sir John Wardlaw-Milxi^, 

6657. May I ask a supplementary ques- 
tion on that? It is not clear to us what 
the Secretary of State’s reply was to the 
procedure point outlined by Mr, Zafrulla 
Khan. He rather indicated that the 
procedure would be that this nominated 
member would only become a Member of 
the Cabinet if he was asked for by the 
Prime Minister or*by the person who 
wished to form the Government. As 1 
understand it, the Secretary of State 
says that that is not the case, that there 
is no question of his being specially asked 
for after the Cabinet is formed, but that 
he may in fact be proposed as a Member 
of the Cabinet from the very beginning? 
— ^He will be treated juet like any other 
Member of one or other Chamber. 

Dr. B. jEt. Ambedhar, 

6558. May I read the section? — Does 
it really very much matter what the 
position is now? 

6569. It matters because I want bo 
ask what the exact position is. Section 
62, sub-section 2 is : “ No Minister shall 
hold of&ce for a longer period than six 
months unless he is or becomes an elected 
Member of the Local Legislature.” All 
I wanted to suggest was that the Act 
does not contemplate the continued 
holding of a nominated member as a 
Minister, which would be the case if the 
suggestion in the White Paper were 
adopted, that a nominated Member of 
the Second Chamber would be entitled to 
be a Minister, With respect to the 
appointment of the Ministry, I want to 
drav your attention to the recommenda- 
'tion of the sub-committee on Provincial 
Constitution, They said ; The^ Sub- 
committee is of the opinion that in the 
discharge of that function the Go'vernor 
should ordinarily summon the iMember 
possessing tht largest following in the 
Legislature and invite him to suggest 
the Ministers and submit their names 
for approval.” Paragraph 67 says that 
he shall make “his best endeavours to 
select his Ministers in the following 
manner ” — which I regard as a con- 
siderable departure from the recommen- 
dation of the Provincial Constitution 


Committee? — I do not think there is any 
departure at all. The Committee said 
ordinarily, and this is, I imagine, what 
will “ ordinarily ” happen. 

6560. You do not think it would be 
necessary, in the interests of fostering 
collective responsibility, to impose an 
obligation upon the Governor that he 
should follow a particular course in the 
formation of the Ministry .P — ^The Round 
Table Committee that Dr. Ambedkar 
quotes did not think so. 

6661. I thought that was the thing? — 
You have just read a quotation from 
them saying “ ordinarily ” they thought 
so. 

6562. Or that they should do it — ^not 
“ best endeavour — It is a question of 
words. 

6563. The next question I want to ask 
is on the question of this ordinance 
power of the Ministers under Proposal 
104. What I want to know is this : Why 
is it necessary to make a provision of this 
sort in the Constitution itself? Would 
not it be possible for a Ministry in a 
Provincial Legislature to bave an Emer- 
gency Act passed by the Legislature itself 
similar, for instance, to that of 1920 in 
this country, and to derive its powers 
from the Acts passed by the Legislature? 
I am talking about No. 104: Would not 
iT be possible for the Provincial Ministry 
to have an Act passed by the Provincial 
Legislature giving them the necessary 
powers to act in a specified emergency.? — I 
should have thought this was essentially 
a power that every government must 
possess, namely, of taking emergency 
action when the Legislature is not sitting 
and particularly necessary in a country 
like India where there are great distances 
and where it may take some time to get 
the Legislature sitting. 

6564. I suggest the Provincial Ministry 
can get an Act passed .from the Pro- 
vincial Legislature defining the emer- 
gencies in which they may he called upon 
to act, and the Legislature may give 
them the powers. Why is it necessary to 
make a provision of this sort in the Con- 
stitution itself? — Because I regard it as 
an essential power that a Government 
should have, and as we are dealing with 
the whole field of the Constitution it is 
the kind of power that ought to be in- 
serted in the Constitution Act. 

Dr. B. 12. Ambedkar,'] It is a power 
that is intended to be given to a re- 
sponsible Ministry and it is, in the 
nature of things, that the responsible 
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Ministry Sshould draw its powers, whether 
emergency or otherwise, from the Legis- 
lature to which it IS responsible. 

Lord Eustace Perci/.] May I remind 
Dr. Ambedkar that the Act of 1920 in 
this country only regularized a power 
which Ministers frequently exercised in 
the past without legislation? It has 
always been the practice in this country, 
that, subject to a subsequent Parlia^ 
mentary indemnity, a Ministry can issue 
an Emergency Order. 

Dr. B, i?. Amhedl^ar.'} That is. all I 
ask. 

Archbishop of Canter'bury. 

6565. If I may just implement what Dr. 
Ambedkar said, in view of the quite 
special character of 104, it is not really 
a safeguard, but is a matter of the pro- 
cedure of Parliament; is it necessary to 
use the word ‘‘ ordinance ** which has in 
other parts of the Constitution a some- 
what different significance, and rwonld it 
not be better to use the term ** emer- 
gency order ” ? — I have more than once 
asked the advice of my Indian and 
British friends for a better word than 
“ ordinance ’’ for all these powers, 
whether under 104 or 103, If anybody 
could find a better word, we are not 
.wedded to any particular word. 

Archbishop of Canterbury.'] Ordinance 
is such a special safeguard, that it seems 
a pity to introduce it in a paragraph for 
a pro 2 X>sal which deals with ordinary 
procedure? 

Ghatrvian.] Perhaps that is a matter 
we might resume in discussion. 

Archbishop of Canterbury.'] Yes. 

Sir Hubert Carr. 

6566. I wish to refer to Second Cham- 
bers again. In answer to question 5735, 
the Secretary of State gave three reasons 
which occurred to him with regard to the 
decision as to having Second Chambers in 
the Provinces over and above tbe question 
of expense, and on© was public opinion. 
I wanted to ask whether much considera- 
tion ought to be given to that in view of 
the fact that Second Chambers are con- 
sidered to afford a valuable safeguard for 
minorities, and since minorities were not 
able to settle a safeguard for themselves 
and had to appeal to His Majesty’s 
Government, and got a safeguard in the 
shape of a communal award, whether it is 
fair now in this valuable safeguard of 
Second Chambers to give much value to 
public opinion? — think one has got to 


take both points of view into account, 
namely, the interests of minorities and 
also the general feeling in a Province, 
and one has got to weigh the one against 
the other. It is this weighing of the two 
that has led us to suggest that there 
should be three Second Chambers ; but it 
is open to any Member of the Committee 
or any Delegate to say that we have not 
given enough attention to one side or 
other of the problem, or that we have 
either suggested too many or too few. 

6567. May I suggest, in furtherance of 
that, that for instance, in the Punjab 
we are told that there is very strong 
public opinion against a Second Cham- 
ber, and yet the European community is 
given one representative in a House of 
175 Members, which is to be the sole 
Chamber of that Province. Would the 
Secretary of State, perhaps, consider 
that if public opinion was considered snffi- 
cent to justify one Chamber there, any- 
how the minority such as the European 
community should have at least three 
seats? — am afraid Sir Hubert Carr now 
is getting dangerously near the Govern- 
ment’s communal decision. The difficulty 
in the kind of case that he has just sug- 
gested in a Province in which, it may be, 
European interests are not so strong as 
they are in some of the other Provinces is 
to make it any better in tbe Second 
Chamber than it is in the First Chamber. 
After all, if one keeps to the general lines 
of the Government’s communal decision, 
it is difficult to contemplate a situation 
in which the European representation 
would be substantially very much bigger 
in the Second Chamber than it is in the 
first. 

6568, May I turn to another subject, 
and that is the question of Forests. I 
do not know whether there is any 
arrangement whereby some check could 
be kept on the Provincial control of 
Forests. The danger that appears to me 
is that Forests is a Department where 
there is often a great deal of unpopu- 
larity with the public, because of the 
checks put on hill cultivation, forest cul- 
tivation sand fuel, and it seems to me that 
unless there is some check on the Pro- 
vincial control of the Forests, the Catch- 
ment Area of some rivers which affect 
another Province might be very seriously 
affected. I am desirous of knowing 
whether there is any Provision which I 
have not discovered for keeping some 
check on that condition? — Sir Hubert 
has in mind a situation, in which the 
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water supply of one Province is injured 
by the depletion of forests in another 
Province ? — ^Is that it ? 

6669. That is it? — I think that is a 
point we must take into account. I am 
not clear off-hand whether it is covered 
in the White Paper, or not. 

Sir JSuhert Carr/] Might I just add, 
with regard not only to water supplies, 
but deforestation has led to such ruinous 
floods lower down that it is a matter 
which might deserve your attention. 

Marquess of Salisbury. 

6670. Is there no Federal authority in 
cases of that kind under the White 
Paper.? — I should like to look into the 
speciflc case again; 1 am not quite clear 
whether it is covered, or whether it is 
not. 

Sir A. P. Pairo. 

6571. In regard to Proposal 69, it is 
an analogy with Section 49, paragraph 2, 
of the present Act. Under the present 
Act the Governor has the sole power of 
making rules for the transaction of busi- 
ness with the Ministers as well as with 
his Councillors. Now, under the new 
scheme, it is provided that he will be 
authorised, after consultation with his 
Ministers, to make at his discretion any 
rules which he regards as requisite to 
regulate the disposal of particular busi- 
ness and the procedure to be observed 
in the conduct of that business, and of 
the transmission to himself of all such 
information as he may direct. Now this 
is intended to bring the Ministers and 
the Governor in the closest relationship. 
At present we have experience, as a 
matter of practical knowledge, that the 
rules that are made by the Governor are, 
flrst, what are known as the Business 
Rules, second, what are known as the 
Secretariat Rules. These rules are so 
inconvenient through the transfer of 
Departments, that oftentimes friction 
arose. IJJierefore, if these rules are made 
not by the Governor at his discretion or 
in mere consultation, would it not be in 
harmony with the working of the Cabinet 
and of the relations of the Governor with 
his Ministers, that these Business Rules 
'should be prepared not merely in con- 
sultation and at his discretion but in 
agreement with the Ministers? — ^I would 
hope myself that in actual practice 
almost invariably they would be made 
with the agreement of th^ Ministers. 
Obviohsly, it is tremendously to the 


advantage both of the G^ernment and 
the Ministers that they agree upon their 
rules of business. One must, however, 
contemplate a situation in which the 
Ministry might insist upon rules of bus- 
ness that would endanger the Governor's 
special responsibilities. It is on that 
account that whilst our desire and our 
intention is that there should be the 
closest co-operation between the Governor 
and the Ministers, we feel that the ulti- 
mate decision must be at the discretion 
of the Governor. 

6572. In regard to the discharge of 
special responsibilities, there are various 
other provisions which secure to him the 
right of action, and in these rules, if any 
such provision has been made that he 
should be the sole authority in making 
the rules, then it will lead to practical 
difficulties in the working of the Cabinet, 
as WG find to-day? — I should hope it 
would not lead to any more difficulty; 
it is so much to the advantage of both 
sides to work together in a case of this 
kind. 

6573. Then the next part of this pro- 
posal is for the transmission to himself 
of all such information as he may direct. 
Does that contemplate that the Governor 
will have a special Secretariat of his own 
in addition to his Private Secretary? — 
The position is just as Sir Malcolm 
Hailey and I stated it, namely, that the 
Governor would have what staff he re- 
quires, and Sir Malcolm yesterday gave 
a general kind of estimate of the sort of 
staff that was contemplated. 

6574. Is it then in regard to the pro- 
posals in 92 and 103 relating to the 
Governor’s acts and ordinances, that I 
understand you are going further to con- 
sider the powers of the Governor? In 
view of the discussion that has been held 
here, do I understand that those matters 
will be filriher considered.? — would like 
Sir A. P. Patro to put a more precise 
question than that. That is a very 
general question. 

6575. In regard to the Governor’s Act, 
it has been said that the consultation 
with the Legislature leads to difficulties? 
— ^Yes. In that case, I said I would 
certainly take into account the views 
which (have been expressed this morning. 

6576. Then similarly, with regard to 
the power of ordinances and the dis- 
charge of special responsibilities, whether 
he should issue an ordinance without con- 
sulting the Governor-General: In regard 
to that matter also, I suppose further 
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consideration uviU be given? — ^Yes. As 
far as I am concerned, the position is as 
I stated it a few minutes ago. 

6577. Then the other question is with 
regard to the financial jiowers of the 
Governor, Proposal 100. “ The provisions 
of para^graplis 95 to 99, inclusive, will ‘ 
apply with the necessary modifications, 
to proposals for the appropriation of 
Revenue to meet expenditure not included 
m the annual estimates which it may 
become necessary to incur during the 
course of the financial year.” Now with 
regard to the modifications of these pro- 
posals, is it meant that these modifica- 
tions will be in the devolution rules or 
the financial rules or will they be in- 
corporated in the Constitution Act ? — 
(Sir Malcolm Sailey,) The meaning of 
paragraph 100 is that if you have a 
supplementary Budget, the procedure will 
be the same as in the general annual 
Budget in regard to the demand of appro- 
priation and the like. 

6578. But the modified rules, as vou 
say, will he the financial rules that will be 
included in the devolution rules? — I do 

(After a short 
Sir N. N. Sircar, 

6681. My Lord Chairman, may I ask 
the attention of the Secretary of State 
to certain possible but very specific 
dangers which have been indicated by 
questions of Lord Salisbury and some 
other Members of the Committee. If he 
kindly refers to Questions 5700 and 6704, 
the Secretary of State will find that 
Question 5700 deals with the situation 
when the responsible Minister has de- 
clined to carry out the wishes of the 
Governor, and Question 5704, Lord Salis- 
bury's question, points out the.facb that 
the. local Police and others will depend 
very largely upon the Minister. ^ If he 
will read one more question, I shall put 
my questions on these three questions. 
In Question No. 6665, the danger of the 
Governor not being kept familiar with 
the events happening in his Province is 
pp^nted out. Bearing these three ques- 
I ask the Secretary 
of p'^te whether it is not the correct 
l^txtion that so far as the superior 
officers pre concerned, their pay, pension, 

■ promotion, posting, even a vote of 
Misure' on their conduct, are all beyond 

■ the competence of the Minister ,?»--(Sir 


K.C.I E., C.S.I. 


not think we contemplate devolution 
rules. 

Sir A, P. Patro.'] You have got anyhow 
a financial Department in the Provinces? 

‘Sir Tej Bahadur Sapru. 

6579. There will be no occasion for de- 
volution rules.? — No 5 the White Paper 
itself says nothing as to a Finance De- 
partment. It does not lay down, as the 
present devolution rules do, that there 
must be a Finance Department, and it 
may have to be considered subsequently 
whether some mention of a Finance De- 
partment may not have to he introduced 
into the White Paper. 

Sir A. P. Patro, 

6580. That is what I wanted to know, 
whether it is not contemplated that the 
formation of a Finance Department in 
a Province is not absolutely necessary? — 
Yes; it is certainly a point that I think 
the Secretary of State has mentioned 
before in the discussion, but it will have 
to be considered as to how far special 
provision will have to be made in the 
Statute for a Finance Department. 

adjournment,) * 

Samuel Hoare.) Broadly speaking, that 
IS the case. 

6582. Having regard to Proposal 
No. 69, which enables the Governor to 
require that information of certain kinds 
will be trasmitted to him, do you 
think that the Governor would have any 
difficulty whatsoever in getting very full 
and accurate information of events 
happening in the Province?-— My definite 
view is that (he would not, that under 
69, he can obtaip whatever information 
he requires. 

6583. May I have your opinion as to 
whether the Governor’s position under 
the White Paper scheme proposals, is not 
something like this : Taking a purely 
theoretical point of view, his powers are 
limited but when an emergency gr when a 
case of special responsibility does arise, 
he can take whatever action he thinks 
fit. Is that the theory? — ^Yes. 

6584. And of what constitutes an 
occ^ion of a special responsibility the 
White Paper makes it perfectly clear that' 
he will be the sole judge. That is so, is 
it ? — Yes. 

6585. I am asking a specific question, 
because some questions were put to you, 
Secretary of State, as regards the InteUi- 
genee branch of the O.I.D., and lo on. 
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Supposing the White Paper proposals re- 
main as they are, and you do not intro- 
duce specific provisions about either the 
Intelligence branch or the under 

the proposals will there be the slightest 
diiB&culty in the Governor taking charge 
either of the Intelligence branch or of the 
C.I.D., or of the C.I.D. plus the section 
of the Police, whatever may be necessary, 
for meeting a situation which has arisen? 
— It is certainly our intention that the 
Governor should have full powers in those 
respects. We think that under the 
White Paper proposals, he has been given 
those powers. If, when it comes to 
drafting final proposals, it is found that 
he has not got those powers, obviously, 
if the policy is maintained as set out now 
in the White Paper, a further definition 
will have to be given to make it quite 
clear that he has got those powers. 

6586. In your opinion, under the White 
Paper proposals, will there be any 
difficulty in this . For instance, the 
Governor, having regard to an emergency 
situation, says: I take over officers. A, 
B ahd C; twe divisions of Police; one 
Inspector-General,’’ and so on. “I take 
them over and attach them to my special 
Department relating to special responsi- 
bility.” Will there be either CJonstitu- 
tional or administrative difficulty? — So 
far as I know, there should not be, but 
our definite intention is that the 
Governor should have what powers are 
required and, if it is found in drafting 
that he has not got those powers under 
the proposals as they are now, there must 
be a change in the drafting of the pro- 
posals. 

6587. May I be permitted to ask Sir 
Malcolm Hailey if there will be any 
administrative difficulty in the^ way of 
the suggestion that I have made? I am 
not asking on the Constitutional aspect? 
— (Sir Malcolm Hailey.'} No. If the 
Governor took over that special branch, 
he woulii give his orders through, no 
doubt, his own Secretary to the Inspector- 
feeneral of Police, who would convey them 
to the special branch in exactly the same 
way as he would convey orders from the 
local Government had the Governor not 
exercised his special responsibilities. 

6588. I think a previous answer covers 
this, but may I ask you specifically : 
Under the White Paper proposal there 
will be nothing to prevent the Governor, 
if he thinks necessary, from saying that 
Police information relating to certain 
kinds of crimes should be accessible only 


to certain individuals.? — (Sir Samuel 
Hoare.) That is so. 

6689 I draw your attention to a ques- 
tion put by Sir Austen Chamberlain, 
Question No. 5746. There Sir Austen 
points out that it is undesirable to have 
recourse more often than is necessary to 
special responsibility and breakdown 
clauses. I am quite sure that the Secre- 
tary of State fully agrees with that view ? 
— ^Yes, entirely. 

6590. If that is so, what I am asking 
you is this : Under the Whift Paper 
scheme which defines the powers of the 
Governor in connection with special re- 
sponsibilities in very wide language, is it 
not more suitable than providing speci- 
fically that the Governor will have charge 
of the special branch in this way : That 
if the Governor has confidence in the 
Minister, or if the Minister is willing to 
abide by necessary conventions, he may 
not bring into operation this section of 
special responsibility at all. Is that not 
the better policy, rather thtm specifying 
section 74 as part of reserving the special 
responsibility of the Governor ? — T® at has 
been our view in making almost all the 
proposals of this kind in the White 
Paper. We wish to assume that these 
were exceptional powers and that the 
best way to deal with them -was to give 
the Governor-General powers rather than 
to set out in explicit detail a list of the 
actual ways in which he was to carry 
them in effect. That is really the general 
reason that has prompted us to take the 
line we have. 

6591. You were asked certain questions 
ab(^t breakdowns, for instance, begin- 
ning at Question 5718. I will ast you 
Cne question about it. There have been 
previous instances of breakdowns under 
the present Constitution, for instance, in 
Bengal in 1924 and 1925? — Yes. 

6592. It was pointed out by one of the 
Members of the Committee that when 
those breakdowns took place, there was 
the nucleus of the Executive Council — 
the Executive Member was there ? — 
Yes. 

6593. We know that he will not be 
•there when a breakdown takes place 
under the proposed Constitution? — ^Yes. 

6594. But remembering that the officers 
of the Superior Services, the Secretarial 
staff and practically every officer of every 
Department will be available to the 
Governor, do you really think! there will 
be any difficulty in tEe King’s adminis- 



754 MINUTES OF EVIDENCE TAKEN BEFORE THE 


14® JuU, 1933.] 
C.M.G., M.P., 


- - -- — * 

The Right Hon. Sir Sa^witel Hoabe, Bt., G.B.E’., ^Coniinued. 
Sir Malcolm Hailey, G.C.S.I., G.C.I.E., and Sir Findlater 
Stewabx, K.C.B., K.C.I.E., C-SJ, 


tration being carried on if there is a 
breakdown ? — No, I do not think there 
should be. 

6595. I want to ask yon one question 
which has not yet been answered, about 
the Second Chamber. Yon may remember 
that Dr. Shafa’at Ahmad Khan asiked 
you whether or not there was a resolu- 
tion in the Bengal Legislative Council 
against the institution of Second Cham- 
bers, and you gave certain answers. 
What I am asking you is this: If you 
take the Resolutions of the Bengal 
Council as an index, is it not the fact 
that on the 2nd August, 1932, this 
Council by a Majoiity of 47 to 52, the 
majority including 8 Muhammadans, 
passed a Resolution against any com- 
munal or separate Muhammadan elec- 
torate, Would you say that that re- 
presents the true state of feeling in 
Bengal, having regard to your other in- 
formation that there is no demand for 
communal electoral representation for 
Muhammadans ? 

Dr, §7iafa^at Ahmad Khan.^ What was 
the proportion of those Muhammadans 
who voted for a separate electorate? 

Sir N. N. Sircar.'] The Resolution that 
was passed .was against communed repre- 
sentation? 

iMr. Zafrulla Khan,] My Lord Chair- 
man, are we to go into these questions 
at this stage in connection with the Pro- 
vincial Governments? 

Sir N. N. Sircar, 

6596. If I may put my question in this 
way : Are any o-f these resolutions, ha^^jing 
regard to your other information, reliable 
as a safe guide for action? — I think w-6 
have got to pay great attention, of course, 
to the opinion of a Provincial Legisla- 
ture, hut I do not think we can neces- 
sarily bind ourselves to taking that as 
the exclusive or sole opinion that we 
have to take into accourfb. Moreover, in 
the particular case of the voting upon 
the Bengal Second Chamber, I am in- 
clined to think from the information that 
has come to’me, that there was a good 
deal of misunderstanding in the voting, 
to this extent that, at any rate, one of 
the communities was very nervous of the 
communal decision affecting "fEe First 
Chamber being reversed in the Second 
Chamber. Now, quite obviously, a ques- 
tion of that kind can only be answered 
intelligently when it is known how the 


Second Chamber is going to be consti- 
tuted, and without making any criticism 
of the Bengal legislature or any of its 
Members, there is this fact that at the 
time the resolution was passed I do not 
think they knew the kind of way in 
which it was contemplated the Second 
Chambers should be formed. 

6597. The last question is this: May 
I ask you generally, now that your atten- 
tion has been drawn in your examina- 
tion by so many members of the Com- 
mittee to the possible dangers of* the 
transfer of Law and Order, are you still 
definitely of opinion that those dangers 
are amply safeguarded by the provisions 
made in the White Paper? — ^Ye^ I think 
so. I would never be too definite in 
giving an answer of that kind until I 
have heard the further discussions of 
the Committee; but, so far as the Gov- 
ernment are concerned, we have done 
our utmost, assuming that Law and 
Order is going to be transferred, to en- 
sure that .the transference should take 
place in the safest possible conditions. 

Mr. Zafrulla Khan, 

6598. May I, with your permission, 
my Lord Chairman, put one question 
arising out of the last question but one 
put by Sir N, N. Sircar? Sir Samuel, 
may I assume that a resolution passed 
in the local legislature with regard to 
the setting np one way or the other of 
a second chamber, would not be of any 
very great value unless the legislature 
knew more or less the kind of second 
chamber that was to be set np? — ^Yes, I 
would certainly say that, and that was 
really the object of my giving the 
answer I gave just now. 

6599. put this question with refer- 
ence to what I suggested myself the 
other day to you, that in considering 
this matter further you mi^t look at 
this aspect, which was suggested by me, 
that if a resolution was passed by a 
local legislature, asking for the setting 
up of a second chamber of a certaiA 
kind and type specified by them, some- 
thing mi^t be done towards recognising 
the oonditions that they might lay down. 
It rather emphasises the point I put to 
you yesterday, that if they were asked 
merely to limit themselves to the setting 
up of a second chamber and did not 
know what the type of it was to be, it 
would not he of very great help, and 
they wo^d, possibly, he rather chary of 
committing themselves to that position? 
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— I think we must keep in mind Mr. 
2iafrulla Khan’s contention. I think it 
is very germane to the point as to 
whether a resolution was anywhere passed 
or not with full knowledge of the con- 
ditions behind it. 

Chairman.'] That concludes the Section 
which we have called the Provinces.” 
The next Section is the Federation,” 
paragraphs 1 to 60. 

Marquess of Salisbury. 

6600. May I begin with the Proposal 
in paragraph 4, that is to say, the ad- 
hesion of the number of States which 
will make federation possible. This is 
a very small question really, but there 
is a difference of language between Pro- 
posal 4 and paragraph 12 of the Intro- 
duction, because Proposal 4 speaks of a 
desire to accede of 50 per cent., which 
is held on the .wording of Proposal 4 to 
be suf&cient, whereas in the Introduction 
what is spoken of is that the Instrument 
of Accession should be formulated and 
accepted. I only wish to know which is 
the right one? — ^We certainly mean that 
the Instrument of Accession should be 
formulated and accepted. 

6601. I thought that was the answer. 
Then I go on to the first substantial 
question which I have ,to put: Who is 
to decide whether the terms of the In- 
strument of Accession are adequate ? — The 
Government. 

6602. Which Go-vernment? — The British 
Government in the first instance. Lord 
Salisbury will remember that we have 
suggested that provision must be made in 
the future for the Federation itself hav- 
ing some say in the conditions in which 
any new State would accede. 

6603. I was going on to that next, but 
I .wanted to get it quite clear that at 
the outset it is the Secretary of State 
who decides whether the terms are suffi- 
cient .P — Yes. 

6604. Then may I go on to- the second 
question : Hereafter when a State not 
hitherto having acceded proposes to 
aceede, who will decide whether the 
terms are adequate? — We have made no 
explicit proposal as to a particular period 
of time in the Proposals, but quite ob- 
viously we shall have to make the Pro- 
posals explicit in any Bill. Our concep- 
tion of the state of affairs is that the 
Crown must be the judge in the initial 
stages, but that after that the Federa- 
tion itself should have a say in the 
decision in some way or another. 


6605. The Secretary of State means, 
that is to say, the Federal Government, 
not the Viceroy acting in his discretion? 
—No; I think Lord Salisbury will find 
that the Federal Government have a very 
direct interest, looking to the future, in 
questions of that kind. It might, for 
instance, be said that the entry of a 
particular State m the future was pre- 
judicing the rights of existing members 
of the Federation, and I hold that in 
some way or o-ther the view of the 
Federal Government and the Federal 
Legislature ought to have an influence, 
whatever form it may take, in the deci- 
sion which is then taken. 

6606. I am very much obliged; but 
that is rather an important answer. What 
kind of influence? Does the Secretary 
of State contemplate a vote of the 
Federal Legislature? — No, I have not 
gone so far as to work out the details. 
This, after all, is a situation not in the 
immediate future but in the somewhat 
distant future. 

6607. Surely not; it might begin in 
two or three months after Federation 
had started? — No, I am n-ot assuming 
that; I am assuming that there must be 
a period during which the decision is 
with the Crown. 

6608. A period even after Federation 
and the Central Government have 
started? — ^Yes, I think there must be a 
period of some kind. 

6609. You mean that after the Central 
Legislature and Constitution are in work- 
ing order there might be an interval, 
say, of five years before any other State 
was allowed to join? — No, not at all; but 
the decision should for a period rest 
with the same authority that gave the 
decision for the entry of the States in 
the initial chapter. 

6610. I beg your pardon; I ought to 
have understood that. You mean that 
the same authority, the Secretary of 
State, still will control it? — For that 
period, the chief reason in my mind being 
that one wants a period of stability for 
the initial chapter, and that therefore 
there had better be as few changes as 
possible in the first period of years. 

6611. But at any rate there will be, or 
may be, an interval between the starting 
of the Central Constitution and the full 
number of State -adhesions ? — What does 
Lord Salisbury mean exactly by the 
full number”? 

6612. You begin, say, with 50 per -cent, 
or a little over 50 per cent.; there must 
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be a certain period of years before any- 
thing like ICO per cent, join? — It is 
very difficult to make an estimate or 
prophecy at all. I have had given me 
from the best possible sources very differ- 
ent views in answer to a question of that 
kind. One view which is very strongly 
held is that if 50 or 51 per cent, of the 
more important States join the Federa- 
tion, the greater part of the other States 
will join without much delay. That is 
a view which is very strongly held. 

6613. But at any rate we must provide 
for the cases in which there would be an 
interval. The Secretary of State is, of 
course, aware that a great deal of atten- 
tion has been paid to the intervening 
period, when only a relatively small num- 
ber of States will have joined? — Cer- 
tainly. 

6614. The adhesion of the States is con- 
templated, as I understand, as a 
stabilising factor in the new Legislature? 
— Certainly. 


6615. Therefore in the absence of any- 
thing like a full adhesion of the States 
the balance of power would, as it were, 
be not final in the Legislature? — am 
not quite sure that I understand what 
Lord Salisbury means by ** not final 

6616. It is clear, without going into 
the communal question, that it might be 
that the States which joined gave an 
undue power and majority to one par- 
ticular religious connection in the Cen- 
tral Legislature. When I say ** undue 

I mean undue having regard to what is 
contemplated as the complete establish- 
ment ? — 1 would not myself have thought 
that communal interests of that kind 
would enter so prominently into the ques- 
tion; but if Lord Salisbury means by his 
question that in the interim period there 
ought to be interim arrangements made 
for the Princes* vote having effective 
power behind it, then I agree with him; 
I think that on the whole arrangements 
of some kind ought to be made 
®617. Tlie Secretary of State lias Tery 
^mucli skortened what I wanted to put. 
'wid I am obliged to him. Have the 
^vemment and the Secretary of State 
f^iought what form that interim arrange- 
Wht ought to take?— We have had 
(before ns a number of alternatives. I 
^ say laiat we are altogether 

Wtisfied with an, of them, but some of 
sem to ns to be more effective 
than ^hers. For instance, it has been 
sng^st^ that the Viceroy might by 
nomination fiH np the vacant Mats in 


the interim period; secondly, it has been 
suggested that however many States may 
accede in the interim period, their 
voting strength would count as effec- 
tively as if there were 100 per cent, re- 
presentation of the Princes; thirdly, it 
has been suggested that the acceding 
States should themselves be empowered 
to appoint additional representatives irt 
the interim period. Of these three alter- 
natives, I see great objection to the first, 
namely, the Viceroy nominating mem- 
bers to fill up the vacant * placqs ; it 
seems to me that nomination of that 
kind would not really be States repre- 
sentation at all, and I think it would 
be open to very grave misrepresentation 
in India, where a good many people 
would think that we were trying by that 
means to create an official b?oc. The 
second alternative, namely, that the 
votes of the Princes who accede should 
be given weightage, namely, that one 
vote should count more than one in a 
division, I also dislike; it seems to me 
to be somewhat contrary to my own ideas 
as to voting in assemblies; and I there- 
fore incline to the third of the proposals, 
namely, that the acceding States should 
he allowed to appoint, at any rate for a 
period, some additional members in order 
to ensure that their voting strength 
would be effective. 

6618. Of course, if there were an un- 
due predominance amongst the acceding 
States of a particular way of thinking, 
that would intensify that, would it not? 
— ^It would not correct it, I quite agree; 
hut then Lord Salisbury is contemplating 
a situation that I am not contemplating. 
Here the States representatives can give 
a much better view than I can, but 
do not myself believe that they will 
select their representatives upon a oo-m- 
munal basis; I think they will think 
much more prominently of their own 
distinctive interests. 

6619. I only gave the communal ques- 
tion as an example, but there might be 
a difference between inland States and 
maritime States. There are many differ- 
ences, economic as well as religious; but, 
however, I take the hint of the Secre- 
tary of State ; he has suggested that 
the Delegates representing the States 
are better judges of this than he is, 
and I had better perhaps leave the 
further points to them? — It must be re- 
membered that we are assuming not a 
mere 50 per cent, of all the States, but 
50 per cent, of the important States. 
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Well, perhaps if I use the word ‘‘ im- 
portant,” it implies that the other 
States are not important, but I mean 
50 per cent, of the Statbs who have a 
right to separate representation in the 
Second Chamber; and I would have 
thought that, assuming that that num- 
ber accedes, it will be a pretty repre- 
sentative l^ody, and I think if they 
appoint 'additional Mtembers they are 
not likely to weight one interest at the 
expense of another. 

Archbishop of Canterbury, 

6620. In order to save repetition later, 
would Lord Salisbury allow me * to put 
a question: you said that the States 
already on the Council might have the 
right of nominating additional Members 
so as to secure their full voting influence 
in the Chamber? — I did not say ‘‘their 
full voting influence.” I do not think 
it necessarily follows that the additional 
Members should represent the full 100 
per cent. 

6621. No, I follow that, but my ques- 
tion is a very simple one : you speak of 
a period during which this arrangement 
would be possible. That would not, I 
suppose, be a period of years, but until 
a larger number of States had come in? 
— ^Yes. 

6622. Would it not be a little difficult 
if certain Members had been introduced 
upon your plan, and then as soon as one 
or two more States came in they should 
have to go out?? — I think not only would 
ifc be a little difficult, but it would be 
very difficult; but all tjiese proposals 
are very difficult, and the alternatives 

to me to be more difficult still. 
The alternative is an alternative under 
which the voting strength of the Princes 
is comparatively weak. Both jSrom their 
point of view and from other points of 
view, we should like to avoid that con- 
tingency if we can. 

Marquess of Iteading,"] Will the Secre- 
tary of State amplify that a little, if 
Lord Salisbury will allow me to ask him 
to do so now, and then we need not 
come back to this? 

Uhairriian,'] By all means. 

Marquess of Beading, 

6628. I only want to know this: sup- 
posing you have 51 per cent, of the 
States joining, and thien they get a 
weightage, and afterwards other States 

19855 


join, have you in mind what is to hap- 
pen then?? Suppose, for example, you 
have representation which would amount 
to 80 per cent, of the full representation 
of the Princes by the weightage which 
is suggested; if you get an accession of 
20 per cent., have you anything in mind 
as to what is to happen then? — There 
.would have to he an adjustment. We 
should come to some general decision that 
by this means the voting power of the 
States would be brought up to X per- 
centage of ^ their 100 per cent., and it 
would remain at that, whether new 
States came in or whether they did not, 
until sufficient States came in to get it 
above that percentage. 

Viscount Burnham. 

6624. May I ask the Secretary of 
State whether the system of weightage 
in favour of the bigger States which he 
proposes does not ensure a still greater 
and perhaps more unfair predominance 
of the bigger States over the smaller 
States? — I do not know what Lord Burn- 
ham means by “ weightage in favour of 
the bigger States.” 

6625. Increasing the representation, as 
I understand the Secretary of State to 
suggest, of those States which enter 
immediately into accession; they are go- 
ing to have extra representation ? — ^It 
is not to be assumed that the smaller 
States will not come in at once. 

6626. I thought that it was assumed 
that this was to supply the place of such 
States, presumably the smaller States, 
as do not come in? — know, bu# I do 
not know why Lord Burnham says “ pre- 
sumably the smaller States”; I do not 
agree. 

6627. I was only judging a little by 
tl^B representation of States which I see 
opposite me here. They are mostly the 

^bigger States? — The States can speak fdr 
themselves on qucfstions of this kind; I 
am not assuming that it will be either 
the bigger states or the smaller States 
which will come in first. I think there 
will be some of both. 

Mr. Y, A. Thombare, 

6628. I think the smaller States will 
not be behind the larger States in join- 
ing the Federation ? — Here is the re- 
presentative of the smaller State of 
Sangli, who says that ^ they will be 
anxious to come in behind the bigger 
States at once. 

2 B 
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Mr. J. G. G. DavidsonJ} When Mr. 
Thombare uses the word “ behind,” does 
he mean in point of time? 

Mr. r. A, Thonibare, 

6629. I mean that they will not lag 
behind the larger States in joining the 
Federation; they will not delay? — If the 
smaller States think that the bigger 
States are getting an undue influence 
in the Federal Centre, then the remedy 
is for the smaller States iJb accede m 
greater numbers, and vice versa, the 
other way round. 

Marquess of Salisbury. 

6630. I was not thinking merely of the 
interests of the States, hut of the in- 
terests of the Assembly, who will vote 
altogether, of course ? — Yes, it is just 
because of that feeling, which is equally 
in my own mind, that I am suggesting 
these various methods of giving weightage 
until all the Princes accede. 

Marquess of J^eading. 

6631. That would apply in both Houses, 
I suppose? — ^Yes, it would have to. 

Sir A. P. Patro. 

6632. Is there any precedent for such 
R weightage as is suggested in the White 
Paper? — There is not any precedent for 
this kind of Federation anjwhere in the 
world. 

Dr. B, B. Amhedhar. 

6633. Does this system of weightage 
apply only when the Princes do not com© 
up to the limit fixed in the White Paper, 
namely, 60 per cent..? — No, it is between 
the SO per cent, and 100 per cent. 

Marquess of Salisbury. 

6634. Now may I take Proposal No. 
11? That is the proposal which estah- 
lishes the Reserv^ Departments. The 
question which I want to put to the 
Secretary of State, and the question 
which we have discussed, is how far in 
point of fact will the Legislature he 
able to influence the decisions of the 
Viceroy in respect of the Reserved De- 
partments? — ^I think I had better put 
my answer into as concrete terms as I 
can. I imagine that the Department 
which is particularly in Lord Salisbury’s 
mind is the Department of Defence? 

6635. That is so? — ^For the Department 
of Defence, the Governor-General will he 
solely and exclusively responsible; there 
will be no divided responsibility of any 
kind. Assuming this sole and exclusive 
responsibility, the Governor-General will 


no doubt wish to carry with him as far 
as he can the Federal Government and 
the Federal Legislature. Obviously, it 
will be greatly to the advantage of the 
Governor-General to have public opinion 
behind him, expressed both through the 
Government and through the Leg- 
islature. That being so, we are 
anxious that he should take every 
possible opportunity of carrying his 
Ministers with him, of consulting them, 
so far as he can, about his general line 
of policy, and of obtaining from them, 
if he can, their support for any pro- 
posals, financial or otherwise, that he 
may think it his duty to make. Simi- 
larly with the Legislature, under the 
present state of aflairs, the Legislature 
has no power for voting defence expen- 
diture, but is given an opportunity of 
discussing defence expenditure. That 
opportunity we should continue to give 
to the Legislature. The further ques- 
tion then arises: What influence would 
public opinion exercise upon the Gov- 
ernor-General; what influence would it 
not exercise upon the Governor-Genoral : 
would it exercise more influence than it 
does now, or the same kind of influence, 
or less influence? It is very diflflcult to 
give an explicit answer to a question of 
that kind. It may be argued that with 
the institution of a responsible Govern- 
ment at the Federal Centre and of a 
responsible Legislature, the pressure of 
public opinion will become stronger and 
stronger. Already, it is very strong; 
some would say that it would become 
stronger. On the other hand, I myself 
am inclined 'bo think that, even if it 
may become stronger, it will, on the 
whole, become friendlier. I believe my- 
self that, in the nature of things, there 
will be several Ministers, perhaps all of 
them, in the Federal Ministry, who will 
be very directly interested in keeping de- 
fence in India upon an effective basis. 
I believe myself that their support will 
be extremely useful to the Governor- 
General when it comes to any dis- 
cussion in the Federal Assembly. 
I believe myself that, in the dis- 
cussions of the Federal Assembly, 
there will be found to be perhaps more 
support for the defence proposals of the 
Governor-General thait could be found 
for them now in a comparatively 
irresponsible Assembly. My own view, 
therefore, is that the .pressure of 
public opinion in the future will 
not develop upon the lines of 
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embarrassing the Govejnor-General in his 
duties j I believe it may even strengthen 
him. Supposing, however, that the Fed- 
eral Government and the Federal Legis- 
lature were opposed to his policy, his 
responsibility is sole, and vre SLve giving 
him full powers to carry it into effect. 

6636. Let us take the case which the 
Secretary of State has last put. Let us 
suppose that the proposals of the Gov- 
ernor-General were criticised in the Legis- 
lature; they would have power, I under- 
stand, of not only discussing it^ but of 
passing Resolutions upon the subject? — 
They could not have a Resolution about 
a money vote. 

6637. But they could pass a Resolutioji ; 
•• That in the opinion of this House, it 
is inexpedient and so forth, to spend 
so much money on the defences — So 
they can now, I suppose. 

Mr. Hangaswami lyenger.'} They have 
done it. 

Marquess of Salisbury , 

6638. It does not make it any better 
that they have done it. I am asking 
whether they can do it? — ^Lord Salisbury 
will see that it does not make it any 
better, but it does not make it any 
worse. 

6639. Let us suppose they did that, and 
let us suppose the Government voted 
with the majority in favour of the Re- 
solution, criticising the Governor- 
General’s defence policy, would not that 
put the Governor-General in a very 
difi&cult position? — ^I do not think it 
would any more than now when the Leg- 
islature might pass a similar Resolution. 

6640. The Government would be voting 
against it? — ^To that extent, it might 
make the difference of opinion more 
serious. 

6641. That is all I suggested to the Sec- 
retary of State, that it was more serious 
for him. I understand the Secretary of 
State agrees to that. It would be more 
serious for him, if his Government voted 
against him? — ^Yes, I think it would be; 
but, on the other hand, Lord Salisbury 
mu^ keep in mind the alternative, 

"namely, when the Legislature may be in- 
clined to he against him and when he 
may have the support of the Government 
which would be of very great value to 
him in the Legislature, 

6642. You think that the case is likely 
when the Legislature would be against 
him, hut the Government in his favour? 
— Yes, I can believe that possible. 

19355 


6643. Then the Government would be 
in a minority in the Chamber then? — It 
might be for that one purpose. 

6644. It iSj not usual to have the Gov- ’ 
ernment in a minority; at least we have 
had it in this country, hut it does not 
work very well.^* — I own it is very much 
better to have a majority, if you can 
have one. 

Sir Ahhar Sydari,’] When the respon- 
sible Government is mentioned, it is the 
Government of the Transferred Subjects, 
but Defence is a Reserved Subject. 

Marquess of SaZisbury.] There will be 
under the White Paiier only one Govern- 
ment in the Central Legislature repre- 
senting, we presume, the majority there, 
but the Secretary of State contemplates 
a case when the majority will vote against 
the Government. 

Lord Eustace Percy. 

6645. May I ask the Secretary of State, 
as a supplementary question, whether he 
contemplates what I think Lord Salis- 
bury is contemplating, namely, a Gov- 
ernment which remains in office but re- 
fuses to introduce the Army Estimates 
into the Legislature? Because the sit- 
uation that Lord Salisbury conceives can 
only happen in that event? — I think that 
is so. A Gk>vernment cannot refuse to 
provide the funds for Defence. 

Marquess of Salisbury. 

6646. As I understand, the Governor- 
General himself would then (I forget the 
exact words) insert in the Estimates the 
sums of money required for his Defence 
Services ? — ^Yes. 

6647. That I understand to he the 
system? — ^Yes. 

Marquess of Salisbury. 2 I do not under- 
stand quite what my noble friend’s in- 
terruption was for? 

Lord Eustace Percy.] My only point is 
that you would have to begin your 
supposition rather further back. You 
would have to assume that the Finance 
Minister refused to include the necessary 
Army expenditure in his Budget, and, 
clearly, iiiere would be a very serious 
difference of opinion between the Gov- 
ernor-General and his Ministers before it 
ever came into the Legislative Assembly, 
in that event. 

Marquess of Salisbury. 

6648. It might even be the case which 
my Noble friend has put. Of course, I 
am assuming, which is not a very ^ rash 
assumption, that there is not very much 

2 B 2 
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money to go round, because it happens 
to be the case notoriously at this moment. 
Therefore, let us assume that the 
Finances are hard up, arndj thereupon, 
the Minister representing the majority, 
and anxious for the money for very 
great domestic purposes, differs from the 
Governor-General as to the Defence ex- 
penditure, and let us assume that there- 
upon the majority of the Chamber iiasses 
a Resolution criticising the Defence ex- 
penditure which the Finance Minister 
votes for. Would not the Governor- 
General be in a very difficult position, in 
those circumstances P — He might cer- 
tainly be in a diflolcult position, hut his 
powers would be unimpaired. The 
Secretary of State and Parliament here 
would be behind him, and he could see 
that sufficient funds were forthcoming. 

6649. But the Secretary of State said 
to us what I thought was so very true 
just now, that there would be a very 
strong motive on the part of the Gov- 
ernor-General, if he could, to keep on 
good terms with public o-pinion in these 
matters? — Yes, I think that is obvious, 
but I do not suggest by that that the 
Governor-General should fail to carry 
out one of his primary duties, namely 
to ensure that there are sufficient funds 
for the Defence of India. 

6650. You do not suggest it, but you 
would not think it at all extravagant 
that the Governor-General would go as 
far as he could to meet this feeling? — 
So he does now. 

6651. He would have a strong tempta- 
tion even to go a little further than per- 
haps he ought to? — I do not think so. 

Marquess of Zetland, 

6652. May I ask a question, with Lord 
Salisbury’s permission? I have forgo-tten 
for the moment — is the Army expendi- 
ture voteable? — No, 

6653. Then surely this question could 
not arise. It is non-voteable. 

Marquess of Salisbury,"] I know it is. 
t thought I had made it clear by ai^king 
questions of the Secretary of State 
whether it would not be possible, never- 
theless, for the Legislature to pass a 
Resolution criticising the policy which 
led to it. 

Viscount Burnham,] And the money 
for the Civil expenditure? 

M^^rquess of Zetland,] But we were 
talking about the Army expenditure. 


Viscount Burnhatn.] I mean, for the 
Civil expenditure the Army. 

Witness,] Under the White Paper pro- 
posals, it is not. 

6654. Then an alteration is made? — 
Yes, there are a great many. 

Marquess of Zetland.] Under the White 
Paper, it is not. 

Marquess of Salisbury, 

6655. I have said quite enough. I am 
quite sure that the majority of the 
Assembly would have great influence over 
the Governor-General in respect of these 
reserved Departments? — Lord Salisbury 
is trying to make me say that I think 
the, Governor-General will surrender to 
undue pressure from the Legislature. I 
do not think that at all. 

6656. I am certainly not going to press 

the Secretary of State. I only wanted 
to get it quite clear. Let me pass for a 
moment to the analogous subject of the 
special responsibilities of the Governor- 
General. We have ascertained, I think, 
this morning how close the responsibility 
of the Governor-General is, in this matter, 
with the responsibility of the Governor. 
What I suggest to the Secretary of State 
is that it is very important, from the 
Governor’s point of view as well as from 
the Governor-General’s point of view that 
the Governor-General should be able to 
act quit? in respect of his 

special icil:#,'" .'Ii- f-..- am not quite 
clear what Lord Salisbury means, by act- 
ing independently, 

6657. In this case again, he might 
have to act under his special responsi- 
bilities in the face of a hostile majority 
of the Central Assembly? — ^Yes, certainly. 

6658. And that might be formidable, 
not merely in respect of his own jurisdic- 
tion, but it might interfere very much 
with the jurisdiction of the Governors. 
We have already ascertained that the 
Governors would be subj’eot to the Gov- 
ernortGeneral in this respect. Let me 
put a case of this kind: That in a par- 
ticular Province there was a case in 
which the Governor thought it right to 
exercise his special responsibility; there- 
upon there is an agitation which springs 
up in the« Centre to urge the Governor- 
General to refuse his consent to the Gov- 
ernor’s action, and, in deference to that 
agitation, a majority of the Central 
OhamBer votes that the Governor-General 
should not exercise his special responsi- 
bility in this matter. Do you not think 
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that that would embarrass both the Gov- 
ernor-General and the Governor ? — My 
answer is just the same as the answer I 
gave just now, namely: I am assuming 
that the Governor in the Province, and 
the Governor-General will carry out these 
responsibilities as we intend the 3 ^ should 
be carried out, vrithout surrendering to 
pressure of that kind. 

Lord Irwin. 

6659. May I, with Lord Siflisbury’s 
permission, put one question to the 
Secretary of State on that? Would it 
not be the fact in such a case as Lord 
Salisbury has suggested of pressure being 
put upon the Governor-General to inter- 
fere .with the exercise by the Governor 
of his special responsibility, that it would 
be open to the Governor-General to re- 
fuse to permit such a discussion being 
held in the Central Legislature, if he 
thought it was against the public in- 
terest, as indeed, he occasionally has to 
do at present? — ^Yes, that certainly is 
so, and Lord Irwin will see the provision 
we have made for it under paragraph 62 
on page ol, particularly (b) (2). 

Marquess of Salisbury. 

6660. I .will take you, if I may, to a 
very much less difficult matter merely 
for the purpose of explanation. There is 
a curious phrase in paragraph 33 of the 
Introduction — it begins at the bottom of 
page 17. There are certain discretionary 
powers there of the Governor-General. 
At the top of page 18 it is said • ‘‘In 
this category of ‘ discretionary powers ’ 
the precise range of which it will be im- 
possible exhaustively to foresee until the 
drafting of the Constitution Act has 
reached completion, His Majesty’s Gov- 
ernment anticipate that the following 
matters will be included.” There is a 
sort of dubitative air about that para- 
graph; I am sure it can be easily ex- 
plained, if the Secretary of State will 
explain what is contemplated, why there 
should be a doubt about the matter? — 
It simply is a drafting point. We are 
not quite sure whether we have made 
the list entirely exhaustive ; there is 
nothing further in our minds. 

^ 6661. I am not going to press a draft- 

ing point for a moment, but there will 
be no doubt, for example, as to the 
poyqr to withhold the assent from Bills 
or to reserve them ipr the signification 
19356 * 


of His Majesty’s Pleasure? — No, cer- 
tainly not. We regard those four cate- 
gories (a) to (d) as certainly coming 
within the discretionary powers of the 
Governor-General. We have put in the 
.words in the previous paragraph, in case 
the list IS not exhaustive. 

6662. Thank you very much; I only 
wanted to clear that up. Now I am not 
going over the ground which has been 
already covered about the Provinces, I 
suppose the answer of the Secretary of 
State about a Prime Minister or not 
would be the same as it was in the case 
of the Governor? — ^Yes. 

6663. There is one little question under 
Proposal 38, the financial power of the 
Council of State. The Secretary of 
State will remember that the Witnesses 
who appeared on behalf of the Chamber 
of Princes desired that the Council of 
State should have equal powers with the 
Assembly in financial matters. I do not 
know whether the Secretary of State has 
any observation to make upon that; I 
do not think he has had the opportunity 
of saying anything upon that yet? — Our 
proposals are based upon the general 
plan that the powers should be substan- 
tially equal. We arrived at this view 
because we were impressed by the con- 
siderations that were urged upon all three 
Round Table Conferences by the repre- 
sentative of the Prmces, who made a 
great point, owing to the fact that their 
representation will be stronger in the 
Second Chamber, that the Chambers 
should be substantially co-equal in powers. 
We have tried, generally speaking, to 
carry that into effect. At the same. time, 
when .we come to finance, there is 
the practical difficulty in procedure of 
introducing grants for supply, and so on, 
in both Chambers, and we, therefore^ 
suggest under our proposals that the 
grants should be introduced in the Lower 
House, and they can, if need be, be taken 
to the Upper House to give the Upper 
House an opportunity of voting upon 
them; but we did see grave practical 
difficulties in a system under which money 
grants could he introduced, perhaps, 
simultaneously in the two Houses. 

6664. Does the Secretary of State say 
that the two Chambers will be, except 
for the case of initiating money grants, 
in exactly the same position? — ^Yes, the 
two Houses, all other respects, with this 
one reservation: In the case of supply, 
the Government must put it before the 
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Upper House. It is the GoYernment that 
takes the initiative. 

6665. But the Upper House will be 
able to vote on supply? — ^Yes, in those 
conditions. 

Marquess of Beading. 

6666. May I ask one question.? Secre- 
tary of State, would it inconvenience you 
to tell us what you have in mind by the 
term “ Money Bills ”? Put in a single 
word, taxation. That is really what 
we have got principally in mind. I would 
not like to be tied down to a definition 
exactly. 

6667. Of course, there must be a limit 
upon the term ** Money Bills,*’ because 
of what you have just said about Supply? 
— Yes; that is essentially a matter for 
accurate draftsmanship later on. 

Lord BanJceUlour. 

6668. You do not propose to take the 
definition of a ‘‘Money Bill” here? — I 
should like to look into that further , 
before I can give an answer. 

Marquess of Salisbury, 

6669. I am not, of course, going to 
ask you again in respect of Proposal 42. 

1 suppose your answers with regard to 
the Governor-General will follow igxactly 
the same line as on the Governor,? — ^Yes. 

6670. That is, as to the Governor- 
General’s Acts? — ^Yes. 

6671. Similarly, with regard to the 
Ordinance paragraphs, paragraphs 53 
and 54? — ^Yes. May I add this sentence 
to the answer I have just given to Lord 
Salisbury? In the case of the Governor- 
General, the position will be easier in 
one respect than it is for the Provincial 
Governor, for this reason : The Governor- 
General will have the three Counsellors 
for his Reserved Departments, and those 
Counsellors can, of course, introduce 
measures of this kind upon his initiative 
in the Federal Legislature. 

6672^. Then you would he rather in- 
clined to give a different answer in the 
case of the Governor-General than in the 
case of the Governor, would you? — ^No, 
the same answer, but adding to that 
answer the fact that the actual proce- 
dure is easier for the Governor-General 
than it *13 for the Governor owing to the 
Governor-Greneral having three Counsel- 
lors whom he can instruct to introduce 
his^ measures in the Federal Legislature. 


6673. Although that would deal with 
that particular point, there would still 
remain all Sir Tej ff-apru’s objections as 
to the difficulty of having submitted a 
Bill to the Assembly and it being re- 
jected, everybody would be in a very 
difficult position .? — ^Yes, I think those 
objections would substantially remain. 

At the same time, the main objection that 
was urged by Sir Austen Chamberlain this 
morning, namely, that there would be 
no machinery under which the Provincial 
Governor could carry out those duties, 
does not apply to the case of the 
Governor-General. 

6674. That is quite true. Then as re- 
gards the Ordinances power under Pro- 
posal No. 53, may I ask why the power 
is limited to six months? — The reason is 
that we assume that Ordinances will 
be for temporary purposes. At the same 
time, if the emergency continues it is 
possible for the Governor-General to re- 
new the Ordinances. In that case he 
has to get a resolution of Parliament; 
but it is based upon the conception that 
Ordinances are temporary measures to 
meet a particular situation. 

6675. The result of that is that if the 
Governor-General saw that legislation was 
absolutely essential he would have to act 
under Proposal 42; he could not act 
under Proposal 53? — He would then have 
to act by means of Governor-General’s 
legislation. 

6676. Supposing it were held by the 
Committee — though I have, of course, no 
reason to assume it — ^that this process of 
submitting a Bill to the Legislature and 
forcing it through was objectionable, then 
the Ordinances power by itself would not 
be sufficient, because it is limited to 
six months? — ^I think that might be so. 

6677. In that case there would be a 
rather strong argument for removing the 
six months’ limit? — ^Yes, on retaining 
the proposals which we have made for 
permanent legislation. 

Marquess of Salisbury,’] I was assum- 
ing that that was the hypothesis. Thank 
you very much. I think those are all the 
questions which I have to put. 

Archbishop of Canterbury, 

6678. I win trouble you With only one 
or two very general questions and one ♦ 
of detail. Is it in order to say a word 
about the inauguration of the Federal 
scheme at this stage, apart fron» dts 
constitution? — do not mind at all. 
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Chairman. 

6679. That will come later? — I should 
have thought, my Lord ChairmaUj sub- 
ject to what you say, that it did come 
into this general chapter of our dis- 
cussions. 

Archbishop of Canterbury.'} It is a very 
simple question. 

Chairman,} If you please. 

Archbishop of Canterbury. 

6680. You contemplate, before the 
Federal Constitution comes into being, 
the accession of the necessary number of 
States and also suf6cient financial pro- 
vision and the coming into existence of 
the autonomous Provinces. I suppose 
you would consider that that condition 
had been satisfied when the autonomous 
Provinces had been created? You do 
not contemplate their being, as has been 
suggested, for some time under a period 
of probation? — I have never been able to 
see myself, hpart from the controversy 
which has rather ranged round this sub- 
ject, how a period of probation really 
helps yhu very much. It is so difficult 
to say what is meant by a period of pro- 
bation, and whether you are to apply the 
same tests to all the Provinces and so 
on. It has always seemed to ^ me that 
when you come to analyse it it is prac- 
tically impossible. 

6681. So that ^e may assume that what 
is contemplated in the White Paper is 
that so far as this precondition of the 
setting up of the Federal Constitution is 
concerned it is sufficient that the autono- 
mous Provinces should be in being? — 
With the other conditions. 

6682. Then onh question on detail, 
which is a small matter, but I think it 
is very important that it should be on 
record; it may remove a great many mis- 
understandings : Will you be so good as 
to define as far as you can the exact 
range and scope of ^hat is called 
Ecclesiastical Affairs as a Reserved De- 
partment? — Yes. What we* intend 
by the reservation of the Ecclesias- 
tical Department is the reservation of the 
existing department, namely, the ade- 
quate provision of religious ministrations . 
for the Army and the Services. We do 
not contemplate any further extensions 
of the Ecclesiastical Department. That, 
speaking generally, is the kind of de- 
partment that we have in mind. 

6683. So that in point of fact, though 
for good reasons a !l^served Department, 
it is a very small matter : it affects only 
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religious provision practically to the 
troops, the Services, and in a few cases 
Europeans in certain places? — ^Yes. In- 
deed it is of such definitely limited scope 
that I have often wondered whether it 
IS necessary to exclude it by name at all 
— ^whether it did not really come by im- 
plication withm the field of the Services 
and the field of defence; but upon the 
whole I am convinced that it is better 
to make an exclusion nominatim; but it 
is exactly that kind of department that 
we have in mind. 

Mr. Morgan Jones. 

6684. May I ask whether it does in 
point of fact involve any ecclesiastical 
services for civilians who have no rela- 
tion at all to file Services .P — It is diffi- 
cult for me offhand to give an answer to 
that question. I will look into it. 

6685. I will ask it when my turn comes ? 
— Generally speaking, subject to a few 
quite minor exceptions, the answer is 
that it is intended that this Department 
should be a Department for the Services 
and for the Army. 

Archbishop of Canterbury. 

6686. i may take it that the very last 
thing intended by the Government is 
any interference on the part of the Gov- 
ernor-General with the internal affairs of 
any religious community in India? — We 
have already got sufficient problems with 
religious communities in India to make 
it quite certain that we do not want bo 
add to their number, your Grace. 

6687. I think that may be taken for 
granted. Only one more question. You 
will forgive my ignorance ; it may be 
shared by some who have not had the 
advantage of Indian administration. 
Are there any powers now in the posses- 
sion of the Viceroy analogous to those 
which are given in the Reserved Depart- 
ments and the Special Responsibilities? 
— ^Yes, at present the Viceroy has full 
powers over the whole field. 

6688. Yes, they are absolute; but in 
certain matters which would come under 
Reserved Departments or Special Respon- 
sibilities has he not to bring them 
nominally before tbe Legislature? — ^No. 
He has, of course, to carry his Executive 
Council with him, but then His Grace 
will remember that his Council are all 
nominated and are most of them officials. 

6689. In spite of that would you say 
that in your view the Central Govern- 
ment as constituted by these proposals 
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was as strong as, or perhaps even 
stronger than, the existing Central Gov- 
ernment? — I do not think I could give 
an answer to a question o-f that kind; 
so many considerations enter into it, and 
indeed so maiij factors. From one point 
or view, it might be urged that the Goy- 
ernmeut was becoming weaker because 
to a certain extent it was less highly 
centralised under one single authority; on 
the other hand it might he urged that it 
had Become stronger because it -would 
very likely obtain behind it greater sup- 
port of public opinion, and it v/oiild be 
brought perhaps into closer sympathy 
with the elected Assembly. It is very 
difficult to weigh up one consideration of 
that kind against another. My own 
view, however, is that the kind of Gov- 
ernment that we are contemplating under 
the White Paper will he a strong and 


effective Government. I think I would 
prefer not to go further than that. 

6690. But assuming the creation of 
autonomous and more or less responsible 
Provinces, in the face of them the exist- 
ing Government, strong as it may he 
now, would he much weaker than it is 
110 ^ p — I think that is a factor which has 
got to he taken into account. Obviously 
with the institution of autonomous Pro- 
vinces the scope of the Central Gkivem- 
ment will be considerably narrowed, and 
in addition to that there will he the 
further tact that the Central Government 
will be faced with these presumably strong 
representative Governments and Assem- 
blies in the Provinces, presumably also 
with a good deal of public opinion behind 
them. 

Archbishop of Canferhury.'] Thank you. 
That is all I wish to ask you. 


{The Witnesses are directed to withdraw,) 


Ordered: That the Committee be adjourned to Tuesday, 18th July, at half-past 

Ten o* clock. 
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Sardar Buta Singh. 

Sir N. N. Sircar. 
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The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon. Sir Samuel Hoaeb, Bt., G.B.E., C.M.G., M.P., Sir Malcolm 
Hailey, G.C.S.I., G.C.I.E., and Sir Findlater Stewart, K.C.B., K.O.I.E,, O.S.I., 

are further examined. 


Marquess of Beading. 

6690. Secretary of State, I have a very 
few matters upon which I want to ask 
you questions, hut will you direct your 
mind to paragraph 103, only because of 
its relation to the Governor-General? I 
am drawing the distinction between the 
powers of ordinance in paragraphs 103 
and 104, pages 64 and 65, and especially 
now in reference to the powers of the 
Governor-General. I just want to draw 
your attention to those matters. Hitherto, 
the practice and the law has been that 
when an Ordinance had to be issued, it 
was issued by the Governor-General ; 
there was no power in the Governor to 
issue it. That is the law at present. 
That is ri^t, is it not? — Yes. 

6691. What has happened is that 
when a Governor r^uired an Ordinance, 
he communicated with the Governor- 
General, and if the Governor-General 
thought right, the Governor-General issued 
the Ordinance in accordance with the 
desire of the Governor, varying it as the 
Governor-General thought necessary, 
which would then take effect in the 
Governor's Province? — ^Yes. 

6692. I have in mind, for example, 
only as an instance when there was the 
rebellion in Malabar. I think Sir Mal- 
colm Hailey and Sir Tej Bahadur Sapru 
were both then in the Viceroy’s Execu- 
tive Council; I was Viceroy; and then 
Ordinances had to be issued proclaim- 
ing martial law in different parts with 
certain conditions which were attached 
to it. That was done by the Governor- 
General at the request, of course, in the 
first instance, of the Governor of Madras. 
The only reason of my calling your atten- 
tion tj> this is for the purpose of show- 
ing that there has been no diflS.culty in 
dealing with matters of that character 
hitherto, notwithstanding that the 


Governor has not had the power to issue 
an Ordinance. The point I am trying to 
make to you is that where the necessity 
has arisen, the Governor-General has 
issued the Ordinance for the Governor’s 
Province and the Governor has not 
suffered by that; he has been able to 
get the benefit of the Ordinance with- 
out issuing it himself. That has been 
the law, and the practice, up to the pre- 
sent moment, and is still the law and 
practice. That is right, is it not.P — ^Yes. 

6693. Now what I want to ask you to 
consider in relation to this matter, and 
certainly I am not pressing you for a 
final opinion at the moment, is, do you 
see any real advantage to be gained by 
giving the power to the Governor to issue 
an Ordinance, even though it may be 
only after consultation with the Gover- . 
nor-General? I just want to put one or 
two matters to you for your considera- 
tion. If the Governor requires an 
Ordinance, it would be open to him to 
apply to the Governor-General as he has 
done hitherto, would it nob? — Yes. 

6694. If the Governor issues an Ordin- 
ance on his own initiative, even though 
it may he after consultation with the 
Governor-General, that places him, as I 
suggest to you, in more direct opposition 
to his Legislature and to his Ministers 
than if the Ordinance is issued by the 
Governor-General for application to the 
Province. Does not that follow? — ^I am 
not sure that I would agree with that de- 
duction. I would have thought, if it 
were true, it would be equally true to 
say that a more acute difference would 
arise if the difference was a prominent 
difference between the Governor-General 
outside and the Province, the Province 
being responsible for its own Law and 
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Order. I would have thought it would 
have made the c..eavage of opinion more 
marked. 

6695. You always have to bear in mind, 
do you not, that the Governor-General is 
ultimately the person responsible, so that 
whatever happens, he is responsible? It 
would be known that the Governor could 
not issue the Ordinance without the 
assent of the Governor-General, or, that 
if he did, it would be in the Governor- 
General’s power to order him to caucol 
it.P — ^Yes. I am afraid I ready ha\'e not 
got anything to add to what I said the 
other day, namely, that I do not think 
this is a great question of principle, hut 
it is a question upon which there are 
legitimate differences of opinion. Upon 
the whole, I have come to the view that 
Law and Order being a Provincial sub- 
ject, it was more appropriate for the Pro- 
vincial Governor to be given an Ordin- 
ance making power. 

6696. I do not want to keep up the 
argument at this stage, because we get 
no further in it. All I want to direct 
attention to is these points, so that they 
may be considered when the matter comes 
up again for the decision of the Com- 
mittee ? — Certainly. 

6697. The point being as I have 
followed it — I do not know whether I am 
quite correct — I rather understood that 
there was an objection on behalf of the 
Indian Delegates to the power of the 
Governor to issue an Ordinance under 
paragraph 103? — should be very much 

•surprised if there were not differences of 
opinion amongst the Indian Delegates 
tipon this point, just as there are 
amongst the British Members of the 
Committee. It is one of those cases in 
which I think there is a field for legiti- 
mate differences, and it is obviously a 
matter, as Lord Beading suggests, that 
we must take into close consideration. 
Upon the whole, weighing one thing with 
another, I think it is better that the 
Provincial Governor should have this 
XK>wer. 

6698. Subject, of course, to the Gover- 
nor-General? — Yes; that always is 
assumed. 

6699. And subject to consultation with 
the Governor-General? — ^Yes, certainly, 

6700. And with the consequence, of 
course, that' whatever is done by bim 
must be known to be under the direction 
or with the assent of the Governor-Gen- 
eral. That follows, does it not? — did 
deal at some length with all these points 


the other day, and I would prefer not to 
add anything to what I said then. I 
did give answers to almost all these 
points the other day. 

6701. That means that I am putting 
this to you because of what you said 
the other day? — ^Yes; I am perfectly 
ready to answer any question Lord Bead- 
ing asks me; hut this was a question we 
did discuss at very great length when 
we were dealing with the Provinces. ItOxd 
him that it is a ground upon which there 
is a justification for legitimate difference 
of opinion. Upon the whole, I take one 
view. Apparently, on the whole, he 
takes a different view. 

6702. I prefaced the observation by 
saying to the Secretary of State that 
what I wanted him to do was to consider 
these points, because I understood from 
him that he was going to consider the 
whole matter. My sole purpose was to 
get definitely to him and definitely to 
the Committee the points for their con- 
sideration. I do not want to press it 
further than I have already done, but 
I do want to get into tbe minds of 
Members of the Committee that there are- 
those matters to be considered. How- 
ever, there we will leave it. Now, there 
was one other matter which I wanted to 
call attention to simply for the purpose 
of trying to understand it. I gathered 
from the Secretary of State that in re- 
gard to paragraph 4 on page 39, in deal- 
ing with the numbers of Bulers of States 
who would have accqded to the Federa- 
tion he was considering the question of 
introducing some system by which there 
would be weightage. You remember the 
point? — ^Tes. 

6703. What I want to call' your atten- 
tion to is that you said something like- 
80 per cent, of the total amount; but, 
whatever it was, you said that there 
would be a weightage which would bring 
up the votes of the Priuces, not to the- 
full percentage but to something less than 
that. I am not sure that 80 per cent, 
was actually mentioned, although it did 
arise in the course of the discussion. I 
only want to ask you one question upon 
that, because I understood you weue con- 
sidering it and were going to put it 
before us at a later stage. Why do you 
draw a distinction between the 100 seats, 
and the 80 per cent. ? That is what 
puEzles me. There are 100 seats, for 
example, in the Upper Chamber -pt the 
^0. Supposing only 50 of the Princes 
join then only 50 of those seats in the 
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Upper Chamber would be allotted to the 
Princes, and then there would be 50 for 
which there would be no representation. 
I understood you to say that you were 
considering that, and you were consider- 
ing the weightage of these Princes .which 
would bring it up to something like 80 
per cent. All I wanted to know from 
you (I just want to understand) is why 
do you stop at the 80 per cent, of the 
full numbers. Is there anything in your 
mind with regard to it? — I have never 
mentioned any percentage. I never 
mentioned 80 per cent, the other day. 
What I did say was that it seemed to 
me they ought to have some weightage, 
but not up to the full amount of the 
100 per cent. 

6704. That is right — The problem is 
this : From the States’ point of view, and 
from other points of view as well, it is 
important that the State’s vote should 
have adequate strength behind it. More- 
over, it seems to me to be more likely 
for the other Princes to accede who have 
not acceded at once if they see that their 
vote in the Chamber is already carrying 
adequate weight. When, however, Lord 
Reading asks me why, that being so, 
we do not suggest giving the vote its ful 
weightage at once, my answer is that 
T think that is going too far. I think 
what one wants to do is to ensure that 
the Princes who accede will have an 
adequate vote for making their point of 
view felt, and for ensuring that they are 
not swamped by a great majority of 
votes against them. But I do not thinlk 
it would be necessary to give the full 
weightage. I should like to leave some 
inducement, at any rate, to the Princes 
to get the full number of States into the 
Federal Chamber, and into the Federal 
Government. On the whole, therefore, I 
thinlk that some weightage would be 
reasonable, but a weightage not up to 
the 100 per cent. I am, however, fully 
aware of the great difBLculties and com- 
plexities of this question. What I want 
to do is to make some kind of reasonable 
arrangement that I hope will last only 
for a short time, because I am assuming 
the 100 per cent, of Princes will come in 
without undue delay under circumstances 
in which the Princes will feel that they 
have got a fair deal, and in which 
British India will also feel that the 
Princes have got a not unreasonable 
arrangement. 


Marquess of B,eadi%gJ\ That is all I 
want to put. 

Marquess of Lothian, 

6705. Secretary of State, I think it is 
a characteristic of all Federations that 
there should be internal free trade. I 
notice that in Appendix VI, which puts 
forward the exclusively Federal powers. 
No. 34 gives exclusively to the Fed- 
eration “ the regulation of the import 
and export of commodities across the 
customs frontiers of the Federation, in- 
cluding the imposition and administration 
of duties thereon.” In the exclusively 
Provincial there is no power to put pro- 
vincial duties on. Could you tell us what 
your view is about some limitation being 
placed on the States placing customs 
duties as against the rest of India. I 
do not include in that States which are 
already putting on customs duties, 
because some special arrangement may ‘be 
made about them, but do you think it 
would be important that States acceding 
to the Federation should surrender the 
power of adding to existing customs 
duties or imposing new tariffs? — I cer- 
tainly agree with Lord Lothian that there 
should be this internal free trade nnder 
the Federation, whether it be between 
one Province and another, or whether 
it be between one Indian State and 
another. Lord Lothian will, how- 
ever, remember that there are treaties 
with certain of the States that do 
affect the question of internal free 
trade. What, however, I can say to him 
is this, that it would be our desire that 
there should be this free trade, and that 
in the Instruments of Accession we 
should have constantly to keep this point 
in mind. Whether there may or may 
not be exceptions in particular cases must 
depend on the treaties with the States, 
and also upon the further fact whether 
in particular conditions it is worth hav- 
ing a particular State in the Federation 
at all. I am not thinking of any actuaJ 
case. I am thinking rather of an 
imaginary case, hut suppose the case in 
which a State under its existing treaties 
could impose duties upon imports from 
British India, and the State offered to 
join the Federation, and we came to the 
conclusion that the entry of a State in 
conditions of that kind would really 
impinge upon the system of Federa- 
tion; that, I imagine, would he a case 
in which we would refuse the applica- 
tion of the State in those conditions; 
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but, speaking generally, we should wish 
to see as wide an area of free trade 
.within India as we could possibly 
obtain. 

6706. And that should take the form 
through the Treaties of Accession, or 
through the Constitution, that no in- 
fringements should be made in the 
future. Yon may ha^e to make some 
exceptions under the existing Treaties, 
but it should be a principle that the 
alteration of tari^s, or the addition of 
fresh tariffs, should be impossible? — It 
appears to me to be difficult to generalise. 
Our desire is the same, but I would pre- 
fer not to give an explicit answer to a 
question of that kind, having regard to 
the complexities of these various Treaties 
of Accession, but our general desire would 
be to carry out what I feel quite sure 
Lord Lothian himself wishes. 

6707. May I turn to Proposal 41, and 
the equivalent one under the Governor’s 
Provinces which deals with the Joint 
Session? — ^Yes. 

6708. It provides that the Governor- 
General may authorise a Joint Session 
at any time after three months. I have 
always felt that there were very grave 
objections to the immediate or frequent 
use of the J oint Session for two reasons : 
One is that where there is quite clearly 
a majority in a Joint Session, and it 
becomes clear that the matter will be re- 
ferred tq the Joint Session at an early 
date it nullifies and destroys the Debates 
in both the other Houses. Everybody is 
considering wbat is going to happen when 
the Joint Session takes place. That is. 
I think, a grave danger to the authority 
and the prestige of both the Houses. The 
second is, in my view at any rate, the 
main function of the Second Chamber is 
revision and delay, and the Joint Ses- 
sion may nullify delay almost altogether. 
I am wondei'ing if the Secretary of State 
could give us the reasons why he has 
adopted the method of an early Joint 
Session in preference to the principle 
which is embodied in the Parliament Act 
wMdh is that there should be a power of 
delay, say, for two eta* three Sessions 
after which the will of the Lower House 
prevails. It does give to the Second 
Chamber the very formdiable powers of 
revision and delay? — ^The assumption here 
is that the two Chambers have substan- 
tially equal powers. I do not think there 
is anything irrevocable in tbe three 
months. I would like to hear suggestions 
about it. No doubt there is a great deal 


in the argument Lord Lothian has just 
urged. At the same time there is some- 
thing in the other argument that the 
sooner you can get a dispute settled be- 
tween the two Houses the better. I 
think this is essentially a question upon 
which we should like to gather the 
opinions of the Committee. 

Marquess of Lothian.'] May I now turn 
to another point? We can discuss these 
things later. I want to turn now to the 
provisions under Proposals 28, 31 and 32 
for casual vacancies. The question which 
really arises there is how far the Princes 
are to have the power to send and with- 
draw members of tbe Legislature abso- 
lutely at their will. I imagine that under 
the ordinary Legislature there is a defi- 
nite writ of appointment which confers 
upon the member membership of the 
Legislature for the duration of the Par- 
liament, and in the ordinary course there 
are only three ways in which that mem- 
bership can be terminated: one is by 
deaths the other is by resignation; and 
the other is by making infringements of 
the disqualifications which are mentioned 
in Proposal 34. It has always seemed to 
me, if the Legislature is to function 
properly, it is important that the mem- 
bers should be members for the duration 
of the Parliament. 

Chairman.] Lord Lothian will perhaps- 
have in mind that the Committee thought 
it well to reserve Proposals 26 to 37 and 
that they should be dealt with along with 
the Franchise and the Legislatures. 

Marquess of Lothian.] If that is so 1 
will ask that question later. That is all 
I want to ask now. 

Marquess of Zetland. 

6709. My liord Chairman, 1 am doubt- 
ful myself of the wisdom of the procedure 
which is proposed for securing what are 
called the Gdvernor-Generars Acts, but 
if Sir Samuel Hoare thinks that he has 
covered that question sufficiently when 
dealing with the kindred case of Gover- 
nor’s Acts in the Provinces, I will not 
pursue that here. I understand you 
thought you had really covered iiiat. 
ground? — thought I had, but I may 
be wrong. 

6710, I will not pursue that. There is 
only one question I want to ask the 
Secretary of .State, apart from that, and 
that is this: To what extent will the 
powers of the Federal I/egislature in con- 
nection with currency legislation be re- 
stricted by the powers which it is pro- 
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posed to give to the Reserve Bank? 
The Reserve Bank is to be entrusted with 
the management of currency and ex- 
change Would that prevent the Federal 
Legislature from introducing, say, a 
Rupee Ratio Bill ? — I would prefer, if 
Lord Zetland wquld agree, to deal with 
questions of this kind when we come to 
discuss the details of the Reserve Bank. 
There is a Committee at present sitting, 
and I should hope the Committee will end 
its delibei ations in the course of quite 
the next few days. I was assuming that 
when we came to the question of finance, 
the subject of the Reserve Bank would 
probably play a prominent part, and that 
is one of the questions that I feel sure, 
from my experience of the past, will un- 
doubtedly be raised. 

Marquess of Zetland.'] Very well. I 
have no more questions. 

Lord BobnheillouT, 

6711. Secretary of State, with regard to 
your consideration of questions of joint 
sessions and the like, I trust you will notb 
commit yourself to anything that might 
prejudice your position with regard to 
Constitutional Reform in this country .P — 
That is one of my constant troubles. I 
have always to be looking out of two 
sides of my head at once. 

6713. Quite. The chief ruler in India 
in his relation to the acceding States will 
have a dual personality, will he not : as 
Viceroy and a® Governor-General? — ^Yes. 

6713. It would he fair to say, without 
any vulgar implication, that he will have 
to lead a double life? — We all have to 
do that. 

6714. I trust not, in the common say- 
ing, in the usual sense of the term. In 
his relation to the different States, 
according to the extent of the powers 
that they surrender, the proportions of 
his divisible personality will be different ? 
— ^I do not quite follow that anatomical 
metaphor. 

6715. I mean to. say, if a State sur- 
renders a ’small extent of its powers, he 
might be one-fourth a Governor-General 
and three-fourths a Viceroy. If the 
State surrendered half its powers he 
would be half a Viceroy and half a 
Governor-General. If the State did not 
accede he would be a totalitarian 
Viceroy? — should like to hear the end 
of Lord Rankeillour’s questions before I 
attempt to deal with that one. 

6716. At any rate, his relations, in 
one case as Viceroy, would be larger and 


take a greater scope than in another, 
according to the terms of accession? — 
You mean after the accession? 

6717. Yes? — ^Yes, that would be so. 

Sir Austen Ghamberlavn, 

6718. Is that answer quite correct, 
Secretary of State? The powers that 
remain are the powers of paramountcy? 
— ^Yes, that is perfectly true, but I think, 
unless I misunderstood Lord Rankeillour, 
what he meant was this : One State 
might surrender such restricted powers 
to the Federation that the Prince’s re- 
lations would he almost exclusively in 
the future with the Viceroy in the field 
of paramountcy. 

Lord JRaiikeillour, 

6719. Yes? — ^Whereas, another State 
might surrender wider powers to the 
Federal Government, and to that extent 
the Prince’s relations would be more ex- 
tensive with the Federal Government 
than in the case of the other Prince and 
more restricted to that extent in the 
field of paramountcy. Have I made my 
point clear? 

Sir Austen Chamberlain.] Yes, I under- 
stand the point, but I cannot see that 
in practice it will really work out so. 

Lord Eustace Eercy. 

6720. Surely, in fact, what the State 
can concede to the Federation are the 
powers which are at the present moment 
independent of paramountcy, or limited 
paramountcy. The State cannot concede 
to the Federation any part of the para- 
mountcy of the Crown over the State? 
— ^That is perfectly true, but in practice 
the surrender of powers to the Federal 
Government must to that extent limit 
the application of paramountcy. I quite 
agree that over and above everything 
is the paramount field, but surely that is 
the case. 

6721. I do not see how a State, by sur- 
rendering independent powers which it 
has to the Federation — powers which, 
therefore, must he limitations on the 
paramountcy of the Crown — can affect 
the scope of the paramountcy of th-e 
Crown, hnt it is a qnestion of abstruse 
constitutional law, into which I do not 
think I can follow you? — ^I am not sure 
whether my answer is technically correct, 
or not, hut whether it is or not I do not 
quite see its application to these con-^ 
stitutional questions. 
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Marquess of Beading , 

6722. The position exists now, does it 
not^ — ^Yes, certainly. 

Marquess of Beading, 2 There is the 
difference between what the Viceroy does 
as the representative of the Kmg-Em- 
peror and what he does as Governor- 
General. 

Lord BanheillouT.2 I do not want to 
put it further than this. Different 
States will give over different powers, 
and to the extent to which they vary 
the relations of the chief ruler, whether 
as Viceroy or as Governor-General, will 
be different. 

Sir Ahhar JEydari. 

6723. Is it not that the difference will 
be within very narrow limits because the 
Crown will see, before it allows any 
State to accede, that it concedes the 
minimum quantum of its powers to the 
Federation ? — Certainly. 

6724. So that the variation will be very 
little between different States so far as 
the amount of power that they concede is 
concerned ? — Certainly. 

6726. With regard to the other ques- 
tion which was put by Lord Eustace 
Percy, is it not that there are certain 
powers in what will be in future the 
Federal field which are at present exer- 
cised in Indian States by virtue of para- 
mountcy which, however, could not be 
transferred to a Federation responsible to 
a Legislature, without the Crown trans- 
ferring that portion with the consent of 
the State, and to that extent it will be 
the transfer of really certain para- 
monntcy powers and not purely State 
powers? — ^Through the Crown? 

6726. Hirough the Crown? — Yes; that 
is so. 

Mr. M, B, Jayaher, 

6727. Does the Secretary of State in- 
clude in the word ‘‘ paramountcy ” all 
those powers of the State which are not 
transferred to the Federal field, or does 
he put a more limited interpretation on 
the word paramountcy ” ? Have I 
made my question clear?— Just repeat it, 

please. 

Mr. M. B. Jaydker.2 yofu include 
in the word paramountcy ” all those 
powers of Indian States which they 
possess at the present moment which are 
not transferred to the Federal field and 
''to the Federal Government? 

Rao Bahadur Sir Krishnama G/wm.] 
IDo you mean the powers of the Indian 


States 01 ' the powers over the Indian 
States? 

Mr. M, B, Jayaher. 2 The powers of the 
Indian States. 

Rao Bahadur Sir Krishna7na Ghari.2 
Which the Indian States exercise. 

Mr. M. B. JayaJcer. 

6728. Yes. Have I made my question 
clear .P — This is a very technical field, and 
I think I would like to consider my 
answer to Mr. Jayaker’s question. I will 
take note of it, and I will either give the 
Committee or send my answer when 1 
have thought it over, but offhand, in 
these very technical legal and Constitu- 
tional questions, I would prefer to think 
about the answer. 

Sir Sari Singh Gout. 2 lu connection 
with what fell from Sir Akbar Hydari, 
to which the Secretary of State either 
expressly or impliedly gave his assent, 
Sir Akbar Hydari said that with regard to 
the domain of paramountcy, when the 
Crown transfers its paramount power 
with the consent of the States, a certain 
result would follow. Does the Secretary 
of State imply that the Crown cannot 
transfer any of its paramount powers ex- 
cept with the assent of the States? 

Sir Akbar Hydari.2 To the Federation. 

Sir Bari Singh Gour.J To anybody. 
The right of the Crown to transfer the 
power is unconditional and unqualified. 

Witness.2 It may be unqualified, but, 
at the same time, there has never been 
any question of the Crown acting in that 
way under these Federal proposals with- 
out the agreement of the State. 

Sir Tej Bahadur Sapru, 

6729. My Lord Chairman, may I, to 
clear up one point, put one question on 
thm to Sir Samuel Hoare? Sir Samuel, 
is it not the position that to the extent to 
which certain powers are surrendered or 
delegated by the Indian States to the 
Federation, to that extent paramountcy 
ceases? Supposing an Indian State 
federates in regard to 40 subjects out of 
49, then I take it that the Crown will 
not be able to exercise any power of para- 
mountcy over those 40 subjects, the com- 
plete powers having been transferred to 
the Federation? — ^That is so; the transfer 
has been made with the consent of the 
Crown and the States concerned. 

Sir G. P. Bamaswami Aiyar, 

6730. May I just put one question? Is 
it not a fact that at the present moment 
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the relations of the Viceroy with an 
Indian State cover practically all the 
relations that appertain to the State’s 
relations outside itself'' In other .words, 
does not the Viceioy exercise the totality 
of what you would call the foreign rela- 
tions of a State at the present moment? 

Chairman. 

6731. I would suggest that the Com- 
mittee and the Delegation should reserve 
this matter until we see what the Secre- 
tary of State puts into his considered 
answer which he has undertaken to give. 
We will refer to that later ? — I can 
answer that question in a sentence. The 
Governor-General-in-Oouncil, under pre- 
sent conditions. 

Lord Bankeillour. 

6732. Might I just call your attention 
to No. 23 of the Introduction? It reads i 
“ Although the Reserved Departments 
will he administered hy the Governor- 
General on his sole responsibility, it would 
be impossible in practice for the Governor- 
General to conduct the affairs of these 
Departments m isolation from the other 
activities of his Government.” Would 
it not really be m practice the same 
with regard to State affairs? Could the 
Governor-General, as Governor-General, 
keep to his position as to State affairs 
and not take counsel with his Government 
in his capacity as Viceroy occasionally? 
— ^I think, certainly so; I think he could. 

6733. But there would be a number of 
things in which a State had given its 
powers over in which, obviously, the 
Governor-General as the head of the 
Federation and his Government would, 
be concerned, but, surely, they might be 
impinged upon by things that .were 
happening in the States at the same time, 
which would necessarily have to be taken 
account of ? — ^The Viceroy must be the 
sole judge. 

6734. But in practice, would it not be 
exceedingly difficult not to take his Gov- 
ernment into consultation in those 
matters? — The Government, it will be re- 
membered, will be composed of repre- 
sentatives both of British-India and the 
Indian States. 

6735. But, perhaps, I might ask you 
to look at the bottom of page 15; it says 
there • “It may be, however, that 
measures are proposed by the Federal 
Government, acting within its Constitu- 
tional rights in relation to a Federal 


subject, or in relation to a subject not 
directly affecting the States at all, which, 
if pursued to a conclusion, would affect 
prejudicially rights of a State in relation 
to which that I'State had transferred no 
jurisdiction. Or, again, policies might 
be proposed or events arise in a Pro- 
vince which would tend to prejudice the 
rights of a neighbouring State.” Would 
it not m practice happen that the pro- 
ceedings of a State in its ^indepenclcut 
capacity would react upon the Indian 
Legislature and Government, and thao, 
therefore, they would have tg take 
account of them? — No, I do not think 
necessarily so. There, as Lord Ran- 
keillour said at the beginning of his 
questions, is the Viceroy in his two 
capacities; the Viceroy in his relation to 
the States in the field of paramountcy, 
and Governor-General of the Indian 
Federation. He must judge. Speaking, 
however, generally, we have always 
assumed that the Federal Government 
and the Federal Legislature would not 
interfere in the field of paramountcy 
at all. 

6736. But questions might arise, for 
instance, questions of extradition, pos- 
sibly, which might excite keen feeling in 
British-India. Would not that react on 
the legislature and the Government? — 
It is very difficult to deal with hypo- 
thetical cases of that kind. 

6737. There have been occasionally 
drastic interventions by the paramount 
power in the case of individual States, 
and that also might excite considerable 
feeling in British-India.? — It is conceiv- 
able that it might, but, speaking gener- 
ally, tbe clearer the distinction between 
the field of paramountcv and the field of 
Federal Government, the better, I believe, 
it will be for everybody. 

6738. But do you not think it is 
possible that this sort of thing might 
happen: It might be intimated to the 
Governor-General that things would go 
easier in the Legislature if the Viceroy 
took a different line with regard to some 
particular State? — ^Then he must use his 
discretion. 

6739. But whether he uses his discre- 
tion rightly or not, there undoubtedly 
would and could be pressure, even to tbe 
point of the re'^iffnation of the Govern- 
ment? — I do not think so 

Marquess of Salisbury, 

6740. Why does the Secretary of State 
say he does not think so ? It is obviously 
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possible? — I cannot picture to myself the 
case upon which a situation of that kind 
is going to arise. 

6741. Pressure in discussion upon the 
Governor-General which impinges upon 
the domain of the Viceroy? — ^But discus- 
sion of that kind is barred from the Le- 
gislature. 

6742. Is it absolutely barred? — Subject 
to one exception. If Lord Salisbury will 
look at page 51, paragraph 52, he will 
see that discussion of that kind is barred 
without the Viceroy’s previous sanction. 

Lord ^rUinheillouT.I I was just coming 
to paragraph 52 — ^that is paragraph 52 
(b) (i), a little way down page 51, in 
matters connected with any Indian State, 
apparently, the discussion is barred, but 
supposing the matter was just as much 
connected with British-India as a whole 
or with one Province, would the discus- 
sion then be barred? Does this mean 
matters solely connected with an Indian 
State? If some Frontier question or 
some question of smuggling of arms came 
on that affected the Province as much 
as the State, would discussion be barred? 

Viscount Burnham. 

6743. Take the recent case of Kashmir ? 
— ^What about it there? 

6744. The excitement that there was on 
the part of the Muslim population, 
whether justified or not I am not enter- 
ing upon, but the excitement there was 
in British-India in the disturbances in 
Kashmir? — ^The movement of British 
subjects into Kashmir, that would be a 
question, I assume, for discussion, and 
intervention, if necessary, but I do not 
see the other side of the picture. 

Lord Banheillour. 

6745. What I mean is, if it was con- 
nected with any Indian State, would the 
Speaker have to rule that out, how- 
ever much the matter may equally be 
connected with the Federation or with 
a Province? — It would have to depend 
upon the Rules of Business. The Buies 
of Business would have to make it quite 
dear that, on the one hand, the internal 
affairs of the States could not be dis- 
cussed, and, on the other hand, the in- 
terests of British-India or of a particu- 
lar Province of British-India could he 
discussed. 

6746. It would he very difficult not, 
perhaps, to dwell upon the bad Govern- 
ment in the State that had allowed these 


things to happen, would it not? — ^I do 
not think so. 

6747. Would it not be very difficult for 
the Speaker to draw the line ? — It is 
just the same probi-em that we have to 
face now. 

6748. And it is very difficult for the 
Speaker to have to draw the line? — It 
may he difficult, but I do not think it is 
msuimount able . 

Earl of Derhy.2 He does it. 

Lord Banheillour. 

6749. It would he far more compli- 
cated in this matter. Do you not think, 
speaking generally, there is a danger, 
as in Gtermany, that there would be 
a steady attempt at encroachment by the 
Federal Government on the positions of 
the Indian States ?— I think in the f utui# 
there is likely to he a much gi*eater en- 
croachment if the Government continues 
in which the representatives of the States 
do not take a part. 

6750. You recognise there is a danger; 
and in Germany it has been pursued to 
a great length? — There is a danger in 
every course, hut the danger is, I think, 
greater, looking to the future, for the 
States left outside in an isolated posi- 
tion, and with the constant risk of en- 
croachment from British-India without 
themselves being represented in the All- 
India Government or in the All-India 
Legislature. 

6751. I quite see that, but there is a 
danger. Now I think you said that there 
was no example of the kind of Federa- 
tion that is now contemplated. I sup- 
pose you meant of States coming in with 
different powers — greater or less powers? 
— ^I did not mean only that,' but I did 
mean generally that the conditions in 
India are very different from the condi- 
tions in any other Federation in the 
world- 

6752. I suppose it is not possible at 
this stage to say what minimum powers 
the Government of India would require 
before acceding to Federation — the pro- 
posals for any particular State? — I could 
not say it this morning. 

Sir Attsten Chamberlain, 

6753. May I interpose a question? Does 
that mean, Secretary of State, that you 
would be willing later to give some 
guidance to the Committee and the Dele- 
gates upon that point? — Tes, hut with 
this reservation, that I think it will be 
very difficult to make a cut and dried 
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selection from the list of Federal powers, 
which we regard as Federal and upon 
which we hope the Princes will accede; 
hut there must always be some variety 
in the Instruments of Accession, and in 
actual practice the only test will have to 
he whether the conditions are reasonable 
or not reasonable, and whether the State 
-concerned is reaUy surrendering a suffi- 
ciently effective part of its powers 
for the purpose of the Federation. But 
I think, certainly, at some period in our 
discussions, I could give within those 
limitations a general picture of the kind 
of powers that we should expect the 
majority of them to surrender. 

Sir Austen Oiiamberlain,'] 1 only asked 
at this point, Lord Bankeillour, because 
I had intended to put some questions, 
and if the Secretary of State is going to 
give us a considered opinion later, I do 
not want to put my questions to-day. 

Lord Bankeillour, 

6754. Quite. Once the Instrument of 
Accession, has been executed, can it be 
changed by treaty .P — Only with the con- 
sent of the parties concerned. 

6755. Without any amendment of the 
Constitution Act, it could be changed by 
treaty? — Could Lord Bankeillour give me 
a specific case? 

6756. What I was thinking of was if 
the surrender of some power, or the fact 
that some power not surrendered, worked 
inconveniently, could that power be sur- 
rendered or withdrawn by mutual consent 
later ? — Certainly. I 

6757. Then is that what is contemplated 
by the words “ or otherwise,’’ at the 
beginning of Section 3 on page 38 P — ^This 
is one of the very few vague words in 
the White Paper, and I think we have 
got to make it more explicit. 

6758. You rather contemplate some sub- 
sequent transaction of the nature sug- 
gested, do you? — will look into this 
point, I think, with my advisers, and see 
if we can make a more explicit proposal. 

6759. I suppose the Legislature would 
have something to say to any change of 
the Instrument of Accession or any sub- 

^ sequent transaction of this kind? — Not to 
' the Instrument of Accession, in the first 
instance. 

6760. No, but afterwards? — Yes, I 
think, certainly, it would have to. 

6761. Now may I ask you just one 
question again about the Instrument of 
Instructions, about the Parliamentary 
position? I do not want to go over it 


again, but could it not be brought in by 
a positive Prayer, just like the Proclama- 
tion? It is in No. 9, the draft about 
being laid OD|the table of both Houses of 
Parliament. I am talking about the 
Governor-Generars Instructions, Could 
that not be done by the process in 4 (h) 
about the Proclamation, so as to make 
sure that Parliament has a definite op- 
portunity of expressing its opinion ? 
Could not that be assimilated? — ^I would 
hesitate to give an answer about Pro- 
cedure to Lord Rankeillour. I would, 
however, have thought that there was a 
difference, really, if not in Procedure, but 
anyhow in fact, between a Proclamation 
bringing a great Constitution Act into 
operation and th5 Governor’s Instructions, 
and I would have thought the Procedure 
that we propose is really the more suit- 
able. We do not in any way propose it 
in order that the Instructions should be 
passed through without full discussion 
and the approval of Parliament, but we 
do think it is a more appropriate kind 
of Procedure. 

Lord Bankeillour.'] I understood that 
the reason of the franlLag of No. 9 in the 
way that it is framed was to make sure 
that there was no possible impingement 
upon the prerogative of the Crown. The 
same end would be obtained, and that 
would be safeguarded, by adopting the 
procedure of 4 (b), would it not? I do 
not want to press it now. 

Archbishop of Ccmiertv/ry. 

6762. May I suggest about this, surely 
the procedure by Address is a procedure 
praying that such and such a thing be 
done, not contemplating any sort of 
amendment to the purpose for which the 
prayer is issued. That is 4 (b), whereas 
m proposal 9 with regard to the Gover- 
nqr-General’s Instrument of Instructions 
it is desirable that opportunity should be 
made of amendment or of discussion, 
therefore the range and object of the 
two procedures is quite different ? — ^I 
think it is a question of procedure. My 
own view is that the procedure we pro- 
pose is more appropriate to the circum- 
stances. 

Marquess of l:Salishury. 

6763, The Secretary of State will re- 
member will he not, that he has been most 
kind as to say that he will lay before 
us a model in some form of an Instru- 
ment of Instructions? — ^What I said was 
that it was quite impossible for me to 
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lay any such model before the Committee 
until I know what the Committee wish 
put into the Instructions. What I 
will do, and what I said I will do, is to 
put in to the Oomanittee a Aiemorandum 
about this, procedure by instructions 
dealing with certain of the points and 
criticisms that have been raised in our 
discussions. 

Marquess of Salisbury, J We shall be 
very much obliged. 

Sir Austen Ghamherlain, 

6764. Is not the real distinction be- 
tween the two cases that the Aadress to 
the Crown to bring the Act into force 
can arise '•on only a single occasion, and 
is final, whereas the consideration of In- 
structions may occur at intervals : In 
other words, that the Instructions may 
need to be varied from time to time? — 
That is exactly the reason that made us 
prefer the proposals in the White Paper. 

Lord BanJeeillour^ 

6765. What I wanted to secure was that 
the word “ representation ” was not to 
be so interpreted as to be a barren or 
futile representatioi? — We have no such 
intention. 

6766. As long as that is corrected. 

About the transitory provisions ? — ^We 

are coming to them later. 

Lord Bankeillour.J Very well. There 
is only one other thing: I think I raised 
it myself; that is about discrimination. 
I suggest^ that there might be a qualifi- 
cation for certain appointments (it was 
then provincial, but the same thing 
applies here) which would, in fact, be 
discrimination, for instance, that some- 
body had to be educated at a particular 
University, or the like, and I think you 
said that was really cowered by the pro- 
visions as to discrimination. I coiifess 
I cannot find where that is— it is the 
question of an appointment which de- 
pended on a certain qualification whidi 
might not be, on the face of it, dis- 
criminatory. 

Ohairmcm, 

' 6767. Could that be looked into and 
dealt with later, Secretary of State, if 
you have difficulty in finding it now? — 
We have put it down, as you know, my 
Lord Chairman, for a later chapter. I 
do not mind. 

Lord, BamJceUXouT. 

6768. I think it really arises, or is 
illustrated, by a note on page 70 as to 


the registration of medical practitioners. 
I do not know how that has been dealt 
with? — I would much rather deal with a 
question of that kind, with the question 
of discrimination generally. 

Lord Bankeillom*.'] Very w^ll, then I 
will not press it. 

Major Gadogan.} I have only one ques- 
tion to ask, if it has not been asked be- 
fore, on paragraph 29 on page 44. I 
understand that, as far as the representa- 
tion of British India is concerned, there 
will be a maximum of 250 constituencies 
returning members to the Assembly. 

Ghairman.'} I think we had better hold 
to our arrangement to leave paragraphs 
26 to 37 to be dealt witjj under Fran- 
chise. 

Major Cadogan,2 I beg your pardon. 
I have no questions. 

Sir Joseph Nall, 

6769. I understand the Secretary of 

State to say it is the fact that matters 
which it is proposed will be dealt with by 
the Federation, in so far as they are 
dealt with by the Government of India 
to-day, the Council of Princes considers, 
or from time to time makes representa- 
tions on those subjects, if all or any of 
the States a'»*p in' mediately concerned in 
what is pi op »li.r -o? — I did not 

understand the question. 

6770, Does the Chamber of Princes as 
it exists to-day from time to time make 
representations on any matter or act of 
the Government of India which is 
deemed to afiect all oi^ any of the States ? 
— ^I do noH> think that is the state of 
affairs. 

6771, Wihat does the Chamber of 
Princes do to-day? — The Chamber of 
Princes discusses questions that concern 
the States members of the Chamber, and 
from time to time it takes Resolutions 
to the Viceroy. Perhaps the representa- 
tives of the Princes will correct me in 
my answer. I do not recall any case in 
which the Chamber of Princes has inter- 
vened in a questiou under discussion by 
the Assembly. 

Sir Tej Bahadv/r Sapru,1 Never. 

Sir Joseph Nall, 

6772. Is it a fact that the matters for 
which the Chamber of Princes was in- 
stituted will now be the business of the 
proposed Federal Legislature? — ^No, one 
certainly oould not give an affirmative 
answer to a question of that kind. 
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6773. Is It contemplated that the 
Chamber of Princes will still separately 
exist? — We do not deal with it in our 
proposals at all. 1 think that is very 
much a question for the Princes them- 
selves as to whether they require an 
organisation of their own outside the 
Federation or not. It does not come into 
the Federation. 

Lord JEardinge of Penshurst. 

6774. Surely the Chamber of Princes 
has no Constitutional proSvision at all, 
has it? — No; Lord Hardinge is quite 
correct. 

Sir Tej Bahady/r Sapru, 

6776, No, and no legislative powers? — 
And no legislative powers. 

Sir Joseph Nall. 

6776. I wanted to know whether the 
matters for whidh it was instituted will 
be transferred to the Federal Legislature. 
The answer is No. I ask in that case : 
Will that Chamber continue to deal with 
matters with which it was formerly 
dealing? — ^We do not incliido any pro- 
posal about the Chamber in the White 
Paper proposals at all. 

Lord Irwin.'] Would it help Sir Joseph 
Nall if the Secretary of State supplied 
the Committee with a copy of the Con- 
stitution under which the Chamber of 
Princes works which shows exactly what 
their functions are? They are advisory, 
but what they work for is there laid 
down, and is a charter of their work. 

Sir Joseph Nall.] I am much obliged. 
I have seen it. Is that Chamber to con- 
tinue, or is it not? 

Sir AJclar Bydcuri. 

10777. Are there any questions other 
than those which will be transferred to 
the Federal field, for instance, questions 
which would remain under paramountcy, 
and which would still remain to be a 
matter of discussion between the Indian 
States and the Viceroy, and for which 
the States which have acceded might find 
the Chamber more suitable ? — I think that 
may be so. 

6778. I am suggesting that the useful- 
ness of the Chamber, whatever it is, will 
not come to an end merely because cer- 
tain subjects have been transferred from 
the paramountcy of the Crown to the 
Federal Government? — That is so. 


Sir Joseph Nall. 

6779. I do not want a discussion on 
this. I have merely asked for the Secre- 
tary of State’s views so far as they are 
available. It is proposed is it not, that 
t.he States will appoint members to both 
Houses of the Federal Legislature? — 
Yes. 

6780. And that both Houses will have 
equal powers in the field of finance what- 
ever those powers may be ? — Substantially 
so. 

6781. Arising from Lord Lothian’s ques- 
tion, as both Houses would have equal 
powers in the field of finance, powers of 
delay would entirely frustrate the 
scheme. Is that soP — That is one of the 
reasons that prompted us to adopt the 
proposal of a Joint Session. 

Sir Joseph Nall.] Is it conceivable that 
if both Houses are to have equal powers, 
especially in the field of finance, any 
powers of delay could be given to one 
House over the other? 

Mr. Eangaswami lyenger. 

6782. Is not the procedure with regard 
to money bills of a special kind so as 
to expedite the passage of supply? — ^Mr. 
lyenger is quite correct. Delay is quite 
impossible in the case of a budget. 

Sir Joseph Nall. 

6783. Does the White Paper perpetuate 
or alter the existing fiscal convention? — 
It leaves the position substantially as it 
is now. 

Sir Beginald Craddock. 

6784. I would like to ask the^ Secretary 
of State just one or two questions which 
arise in practical administration. I have 
myself experience of cases in which there 
is a dispute between two Provinces, and 
also between a Province and a State. In 
the event of sudh disputes would the 
Federal Government exercise any author- 
ity at all about the question in 
dispute? It may arise, for example, about 
the smuggling of drugs over the border 
from a State into a Province, or even 
sometimes 'from a Province into another 
Province in which representations have 
apparently produced no results. Does the 
Federal Government exercise any sort of 
influence over matters of those disputes? 
— I am quite ready to take up this ques- 
tion with Sir Reginald Craddock, but you 
will observe that you have in the agenda 
put down as one of the subheads ad- 
ministrative relations between the units.’ 
This is essentially one of those questions. 
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6785. Yes j I have looked through those, 
and I did not see anything that bore on 
this point, but I will keep it orer till 
then? — That is one of the questions I ex- 
pected to be raised under that subhead. 

I will deal with it then. 

Sir JRegvriald Craddock ] I have no 
other questions. 

Mr. Davidson, 

6786. Secretary of State, there have 
been one or two questions arising on the 
subject of the States accession to Federa- 
tion. Is it your view that all States, 
whether large or small, will be dealt with 
individually on the basis of their Treaty 
rights? — ^Yes, certainly. 

Lord Eustace Percy. 

6787. Secretary of State, when a ques- 
tion was put by Lord Salisbury last time 
you seem^ to agree that it was possible 
that one of the Governor-Generars Minis- 
ters would vote against the Gk>vernor- 
General in a discussion in the Chamber. 
Is that, in fact, conceivable? — I do not 
recall any answer I gave that seemed to 
imply that. 

6788. Lord Salishury raised the point 
(I think I am correct) of what would 
happen supposing the Minister of Finance 
vot^ for a Resolution proposed in the 
Chamber to the effect that the expendi- 
ture on the Army was too high, and you 
accepted the assumption. Do you think, 

in fact ? — Just let me stop, Lord 

Eustace. What was his case that he gave 
me? 

6789. The case, I think, put by Lord 
Salisbury was that a Resolution was pro- 
posed in the Chamber to the effect that 
the cost of the Army was too high? — Yes, 

6790. And that the responsible Minis- 
ters voted for the Resolution? — ^Yes. 

6791. Do you think that, in fact, it is 
conceivable that the responsible Ministers 
should vote against the policy of one of 
■tibe Reserved Departments, and yet 
remain Ministers ? — No ; in fact, speaking 
as a politician of some experience, 1 
would say it would seem to me to be im- 
possible. 

Lord Eustace Percy.^i On the analogy 
of the present dyarchical system in the 
Provinces has there ever been a case, so 
far as you know, where one of the Minis- 
ters of the Transferred Departments has 
voted in favour of a hostile Resolution 
moved in respect of one of the Reserved 
Departments? 


Sir A. P. Patro. 

6792. There are many cases? — ^What 
would Sir Malcolm Hailey say labout 
that? (Sir Malcolm Hailey.) I believe 
there have been such cases. Usually the 
Convention is that when there is a Re- 
solution which in a pronounced form 
attacks the reserved half the Minister 
dpes refrain from voting on it. That ia 
the usual convention, but I believe there 
have been cases in which the Ministers 
have voted in a way that substantively 
did amount to a vote against a Reserved 
Department. That is by a convention 
always avoided. I think that is the ex- 
perience of practically everyone here. 

Sir Tej Bahadur Sapru.2 That is so. 

Lord Eustace Percy. 

6793. Would I be correct in saying that, 
in practice, the scheme at the Centre 
under the White Paper will not work 
unless the responsible Ministers do, in 
fact, support the policy of the Govern- 
ment, as a whole, both the Reserved and 
the Transferred Departments? — I do not 
think I could go quite as far as to make 
an affirmative answer to a very general 
question of that kind. 

Marquess of Salishury.'] Ex hypothesis 
the Ministers are not responsible for this 
particular thing. That is the distinction 
which Lord Percy has not appreciated. 

Lord Eustace Percy. 

6794. I perfectly appreciate that dis- 
tinction. 1 also appreciate that in 
English history Ministers were held re- 
sponsible by Parliament for acts which 
were certainly within the Prerogative of 
the Crown, and that is how the doctrine 
of responsibility actually arose. May I 
put a concrete case. Under the White 
Paper the whole financial proposals of the 
Government have to be laid before the 
Chamber in one budget, I think that is. 
so, is it not? A statement has to be 
laid before the Chamber? — (Sir Samuel 
Hoare,) Yes. 

6796. That must be laid by the re- 
sponsible finance (Minister? — ^Yes. 

6796. Is it conceivable that the re- 
sponsible finance Minister should disclaim 
responsibility for any of the items in that 
budget? — ^I would hope not, and I would 
certainly say that if the Government was 
in pronounced opposition to the Governor- 
General a crisis would have arisen, and 
the various stages that we have discussed! 
would then come into operation. 1 can- 
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not myself imagine a situation continu- 
ing in which the Governor-General is in 
pronounced opposition to his Ministry, 
and his Ministry in pronounced oippo- 
sition to the Governor-General. 

Marquess of Salisbury. 

6797. It is clear that one or th.e other 
would have to give way, is it not? — 
think it is. 

6798. Surely it would he the Governor- 
General? — I would say not. 

Marquess of Zetland. 

6799. Surely it .would be open to the 
Minister when he laid the statement be- 
fore the Chamber to> say that he accepted 
no responsibility for the expenditure on 
the Army. That would be merely stating 
the facts? — ^It is because of that that I 
refused to give a general answer, yes 
or no, to Lord Eustace’s very general 
question. I would restrict myself to say- 
ing that when there is prono-unced oppo- 
sition (I lay particular emphasis on the 
words “ pronounced opposition ”) between 
the Government and the Governor- 
General, then those stages that we dis- 
cussed the other day come into opera- 
tion. 

Lord Eustace Percy. 

6600. I am anxious to get what is the 
assumption. Just now Lord Salisbury 
said, and I think you indicated agree- 
ment, that one or other would have to 
give way, whereas on Lord Zetland’s 
assumption neither side would have to 
give way, and the question really is 
whether the system will work on a purely 
dyarchial principle, or whether, in fact, 
the Councillors and the Ministers will 
have to be in substantial agreement in 
presenting the budget to the Legislature ? 
— do not think I have anything to add 
to what I have just answered. It is a 
question very much of degree. If the 
disagreement is not on a big scale 
between the Governor-General and one 
of his Ministers, or the Ministry col- 
lectively, then a crisis may not arise at 
all. There may be expedients for getting 
over it without a direct breach between 
them. If, on the other hand, the crisis 
is a serious one, then we feel we have 
made provision for meeting it in the 
"White Paper proposals. 

Lord Eustace Percy.'] While I do not 
want to press you, I do want to ask 
you to consider the fact that the Finance 
Minister in presenting the Budget will 


be presenting the Budget for taxation, 
about one half of which at least will be 
required for the Army. Is it conceivable 
that the Finance Minister can disclaim 
responsibility for one ha*f of his pro- 
posals for taxation on the ground that 
they are intended to meet an object for 
which he has no responsibility. 

Marquess of Zetland.] They are not 
voteable. 

Lord Eustace Percy.] They may not be 
voteable, but the taxation is. 

"Witness.] I think I have made my 
general position clear. 

Sir Austen Chamberlain. 

6801. Just for one moment continuing 
on the same subject. Sir Samuel Hoare, 
should I be right in assuming that, 
although you hope the Government would 
be in sufficient harmony with the Gover- 
nor-General to defend his acts if occa- 
sion arose, you do not feel that under 
the Constitution they can be held respon- 
sible for subjects which are strictly re- 
served to the Governor-General’s dis- 
cretion? — No. The field of responsibility 
is clearly marked out between the two 
sides of Government. 

6802. It would therefore be possible, 
and quite proper, for a Minister or a 
Government to say that they had no 
responsibility for that part of the Bud- 
get which embodied the military expense? 
— Certainly; and in any case there is 
going to be no voting on it. 

6803. And the crisis would arise if the 
Government obstructed the Governor- 
General in the execution of his responsi- 
bility, rather than if they merely differed 
from him or explained that they were 
not responsible? — ^Yes, that would be so. 

6804. And if they became obstructive, 
then the various safeguards of which you 
have spoken would come into play in 
such order and in such form as the 
Governor-General thought requisite at 
the time? — Yes. 

6805. Now I want to turn to quite a 
different subject : to revert for a moment 
to the powers of the Governot-General 
to legislate or to issue ordinances, but 
for the purpose of raising a point whch 
I think has not been discuss^? — ^Yes. 

6806. As I understand it, if the Gover- 
nor-General legislates or issues an ordin- 
ance, that legislation or ordinance is 
only variable or revocable by the Gover- 
nor-General himself? — Yes. 

6807. If he chooses to legislate there is 
no check on his authority, apart from the 
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general control of the Secretary of State, 
except his power in his discretion to re- 
serve the law for His Majesty’s assent 
or the power reserved hy Proposal 40 to 
His IMajesty in Council to disallow any 
law within 12 months? — ^Yes. 

6808. If he acts by ordinance and re- 
quires his ordinance for any period 
beyond six months, quite a different 
system is introduced by the White Paper. 
The extension of the ordinance beyond 
the period of six months must then be 
approved by an Address from bofah 
Houses of this Parliament? — ^Yes. 

6809. Does it not seem to you para- 
doxical that an ordinance which is tem- 
porary should require the assent of Par- 
liament, whilst that Parliamentary 
assent is not thought necessary to be ex- 
pressed when he passes legislation which 
may be permanent? In other words, 
why do you require the assent of Par- 
liament to a Governor-General’s ordin- 
ance when you do not feel it necessary 
in respect of his legislation? — I think 
Sir Austen has drawn attention to what 
may appear to be an anomaly. I do not 
think I have got a very good answer 
to his question. 

6810. Thank you. I will leave it at 
that. Of course, if the Secretary of 
State wants to add anything after con- 
sideration, I shall be very glad to hear 
that, and perhaps you, my Lord Chair- 
man, will allow that at another sitting. 
For the moment I do not want to put 
any further questions. 

Earl of Derly, 

6811. I would like to ask two ques- 
tions clearing up points which have been 
asked before. I quite understand that 
the question of the Army is a non-votable 
question, but, at the same time, the 
money to pay for it is votable. Is not 
that so? The taxation necessary to find 
the money is votable? — ^Yesj you mean 
the taxes are votable? 

6812. The taxes are votable? — ^Yes. 

6813. Supposing the Assembly said: 
“ We will not put on the taxation that 
is necessary to find the money to pay for 
the Army,” what is the procedure Ihen? 
— ^The Viceroy then has powers under 
Proposal 53 of adding such taxation as 
he thinks necessary. 

6814. The only other question that I 
want to ask is about the two Houses. 
It is a different procedure from ours? — 
Yes. 


6815. In this country the House of 
Lords has no power to amend or in any 
way interfere with a Money Bill? — That 
is so. 

6816. In the new Constitution the 
Upper House will have that power. It 
will have similar powers to those of the 
Lower House? — Yes. 

6817. What will happen, then, in the 
case of the Upper House amending we 
will say, in the first instance, a Money 
Bill coming from the Lower House, which 
amendment the Lower House refuses to 
accept? — Then you have a joint session. 

6818. And that must be, according to 
your present proposal, within six months 
of that happening? — In the case of the 
Budget, it can be done at once. In 
other cases we contemplate that there 
would be a period of delay. 

6819. You say it can be done at once. 
That must be with the consent of the two 
Houses? — No the Governor-General can 
order it. 

Archbishop of Oanterhury,^ It is Clause 
41. 

Earl of Derby.'] Thank you. 

Lord Mutchison of Montrose. 

6820. In relation to the federation of 
Princes, is it contemplated that those 
Princes who do not federate may come 
into the Federation at a later date on 
the same terms as those who originally 
federate? — It is very difficult to say “ on 
the same terms ” because I am not quite 
clear what Lord Hutchison means by the 
‘‘ same terms.” If he means that they 
will come upon individual Treaties of 
Accession just as the other Princes have 
entered by individual Treaties of Acces- 
sion, my answer is Yes. 

6821. The reason I asked that ques- 
tion was that if the terms are going to 
be the same it would have a tendency, 
would it not, to allow the Princes to re- 
main out until they saw how things 
moved? — I do not think you can have 
a rising scale very well in practice. What 
you can do is, you can have your Instru- 
ments of Accession and the Viceroy must 
judge with future accessions if the terms 
are reasonable. 

6822. Do you contemplate the Princes 
of States which federate sitting in the 
Chamber of Princes? — Do I contemplate 
what? 

6823. Would the Princes who agree to 
federate continue to sit in the Chamber 
of Princes? — I myself do not know 
whether the Chamber of Princes will go 
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on or whether it will not go on. That is 
very much a matter for the Princes 
themselves. We have not included any- 
thing about the Chamber of Princes in 
our scheme. 

Mr. F. S, Cocks, 

6824. Regarding the Instruments of 
Accession of the Indian States is it in- 
tended to make every ejffort that there 
should be a common uniform agreed list 
of subjects transferred? — ^Yes, certainly. 

6825. Will States’ Representatives be 
entitled to vote on Federal matters which 
Their Highnesses have not transferred? 
— This IS an aspect of the question we 
discussed at some length the other day, 
namely, the in-and-out idea of voting, and 
I have really nothing to add to what 
I said then, namely, that I be- 
lieve you must allow it to be dealt 
with by ^Convention. I believe in actual 
practice the States will neither wish to 
intervene in the internal British Indian 
alffairs nor will they so intervene. At the 
same time, it is very difficult to make 
a cut-and-dried definition, saying when 
they can vote and when they cannot vote, 
and the particular difficulty is the diffi- 
culty of votes of want of confidence in 
the Government, and votes which, 
although they may not be actually votes 
of want of confidence, yet would under- 
mine the existence of a Government in 
which the Princes themselves are directly 
represented. 

6826. Outside those two classes of ques- 
tions you think a Convention should be 
recognised that Indian States should not 
vote upon purely British Indian matters? 
—I think that is what is going to 
happen. 

6827. Under Proposal 12 I understand 
that those three Counsellors for the Re- 
served Departments will be ex-officio 
members of the Legislature with the right 
to speak but not to vote? — ^Yes. 

6828. Will they be members of the 
Cabinet or of the Ministry— of the^ Gov- 
ernment? — Constitutionally they will be 

^ responsible to the Governor-General, 
whereas the Ministry constitutionally will 
be responsible to the Legislature, There 
IS, therefore, that distinction between 
the two kinds of Ministers. I believe, in 
actual practice, they will co-operate 
closely together and there will no% he this 
gulf between the two branches of Gov- 
* ernment; but constitutionally their re- 
sponsibilities will be quite distinct. 


6829. Will they sit together at Cabinet 
meetings .P — It will rest at the discretion 
of the Governor-General. I imagine in 
actual practice they will tend more and 
more to sit together, but that does not 
in any way impinge upon their actual 
responsibility and upon the discretion of 
the Governor-General to conduct his busi- 
ness as he wishes. 

Mr. M, B. Jayaher. 

6830. Will the Instrument of Instruc- 

tions to the Governor-General contain any 
indication that he ought to make the 
two halves sit together? — I should cer- 
tainly hope that the Instrument of In- 
structions would include jiaragraphs 
drawing the attention of the Governor- 
General ip the greati advantage of work- 
ing the two sides of Government in as 
close and sympathetic co-operation as is 
possible. ♦ 

Mr. F. S. Cocks. 

6831. In view of the statement on page 
13 of the White Paper, that the Gover- 
nor-General should encourage joint de- 
liberation between himself, his Counsellors 
and his Ministers on various questions, 
particularly Defence, would it not be 
advisable to set up a Cabinet Committee 
om Defence which the Counsellors should 
attend and which would discuss the Army 
Estimates and work out a joint policy 
with regard to the Lndianisation of the 
Army? — ^I do not |hiiik here we can 
possibly go into such questions as 
whether Cabinet Committees are to be 
set up for a particular purpose or not. 
Our desire is, and we do state it in the 
White Paper proposals, that the Govern- 
ment should be consulted about Defence 
expenditure before the Budget is intro- 
(Ino'.d. The-, again does not impinge 
upon the Governor-GeneraTs exclusive re- 
sponsibility, but that is the way in which 
we hope the Government will actually be 
carried on, assuming a certain amount of 
commonsense and goodwill on both sides. 

6832. Under Proposal 17 the Governor- 
General is» to be entirely at his discretion 
to appoint a Financial Adviser, Is this 
appointment contemplated as a practical 
certainty or merely as a possibility? — 
(May we leave this question until we 
come to deal with finance? It is one of 
the important questions in that field. 

Mr. F. 8. Cocks.'] Very well. There 
are one or two questions I would like to 
ask the Secretary of State on Proposal IS* 
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If these questions have not -been asked I 
would like to ask them now. Under 
18 ic)j the safeguarding of the legitimate 
interests of the minorities, do you not 
think that that might he more closely 
defined .S’ There was a suggestion, if I 
may return to the suggestion of Dr. 
Ambedkar, which he put forward at a 
previous meeting, which was the addi- 
tion of the words, “ in the matter of 
adequate provision for education, entry 
into public services and representation on 
public bodies.” 

Marquess of Salishury.'] What para- 
graph? 

Mr. F. jSf. Cocks.^ 18 (c), page 41. 

Witness,] I have given a number of 
answers to similar questions. My view is 
that it would be a z&istake to make these 
definitions more explicit. The more 
explicit we make them, the more we shall 
ado. more and more conditions to them, 
and even at the end of it we may find 
that the definition is really inadequate 
for a particular situation that may arise. 

6833. -What exactly does “ commercial 
discrimination ” mean in paragraph (e) ? 
Is it a discrimination between one in- 
dustry and another? — Are we not going 
to deal with that later on? It is one of 
the sub-heads; the Committee agreed to 
take it as a sub-head. 

6834. Under (flf) : any matter which 

affects the administration of any Depart- 
ment under the direction and control of 
the Gk>vernor-Greneral.” Does that mean 
that the Grovernor-General will be able 
to interfere with a transferred Depart- 
ment on the ground that it is affecting 
one of the Reserved Departments"? — ^Yes. 

6835- Under 39, the Governor-General 
having the power to withhold bis assent, 
is that confined to measures which he con- 
sidered would he a menace to peace and 
order, or can he refuse to accept a Bill 
merely because he, personally, does not 
like it? — ^Thia is the usual Constitutional 
power that is inherent here in the 
Crown. 

6836. Will he have to get t^e consent 
of the Secretary of State? — It does not 
necessarily follow that he would have 
to get the previous assent of the Secre- 
tary of State, bu^ he acts at his discre- 
tion, and that means he acts under 
responsibility to the Secretary of State. 

6837. Under 40: “Any Act assented 
to hy the Governor-General will within 
12 months be subject to disallowance by 
His Majesty in Council.” As a matter 


of practice, any measure to which the 
Governor-General has given his assent, 
has already been assented to by the 
British Cabinet also, has it not? — ^No. 
I am not assuming that every proposal in 
the Indian Federal Legislature comes up 
to the Cabinet here; I cannot imagine 
any state of affairs like that at all. 

6838. I was wondering if that was the 
case, why the Governor-General should 
have the power to alter his decision in 
12 months, or when a new Government 
comes in. This clause; has been previously 
in the Constitutions of the other 
Dominions, but has been abrogated by 
the Statute of Westminster, has it not? 
— ^I think that is the case, but I could 
not give an informed answer. I think 
it is so. , 

6839. If that is the case, is there any 
special reason why it should be ? — I 
should have thought it was rather a good 
reason for putting it in, if it has been 
put into all these other British Empire 
Constitutions in the past. 

6840. Under 62 (h) (iii), does this mean 
that the Governor-General can prevent 
any question being asked, or any debate 
taking place on foreign affairs? — ^Yes. 

6841. Do you not /sonsider that that is 
a rather stiff limitation of the rights of 
self-expression on the part of Indian 
Members of Parliament? — think a pro- 
vision of this kind is essential, but the 
two fields of responsibility are to be 
preserved. No doubt, there will be, I 
hope, a lot of common sense applied to the 
way in which provisions of this kind are 
actually carried into effect. iFor instance, 
the Governor-General can, no doubt, deal 
in his Instructions about business with the 
way in whioh they should be dealt with, 
but somewhere or other there must be 
a provision in the Constitution Act under 
which the Governor-General will be able 
to- prevent debates that will do injury to* 
the activities of the Departments for 
which ho himself is responsible* 

6842. Secretary of State, there is one 
question which I think comes under this 
Section. You know that at the Bound 
Table Conference on the 1st December, 
1931, the Prime Minister said that these 
safeguards were for the purpose of a 
period of transition, and he said that: 
“ In sudh statutory safeguards as may be 
made for meeting the needs of the transi- 
tional -f&riM it will be a primary concern 
of His Majesty’s Government to see that 
the reserved powers are so framed and 
exercised as not to prejudice the advance 
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of India througih the new constitution to 
full responsibility for her own govern- 
ment.” What I want to ask you is this : 
Does this proposed Constitution anywhere 
contain the seed of growth of develop- 
ment by whic'h India can pass out of the 
transitional period to the period of full 
responsibility, but must every alteration 
of the future, however slight, have to 
come before the British Parliament — I 
should have thought the whole basis of 
these proposals was a basis of develop- 
ment. What I imagine, anyhow what I 
hope will happen, will be that the iwo 
sides of the Government will work closely 
and sympathetically together, that year 
by year the Governor-General and the 
Governor will have less and less reason 
to intervene in the field of his special 
responsibilities, owing to the fact that 
the Ministries themselves will be ensuring 
that the rights contemplated in the field 
of special responsibilities are safeguarded, 
and that, just as in other parts of the 
Empire, as the Governments develop, so 
powers of that kind fall into desuetudp, 
not because the powers are unnecessary, 
but because the Ministries themselves 
carry those powers into effect, and I hope 
and believe that that is what is going to 
happen in India. In course of time, other 
Acts of Parliament will be necessary, 
necessary more to recognise a state of 
affairs that is in existence than to make 
actually new changes. That le the way 
I hope and believe the kind of Constitu- 
tion that we are discussing is going tot 
iwork in the case of India. 

Sir Tej Bahadur Sapru. 

6843. May I add one question; Have 
you made that statement, Sir Samuel, 
with reference to special responsibility or 
alsb iwith reference to Reserved Subjects, 
because I can understand his special re- 
sponsibilities falling into desuetude at 
some time or other, but can the provi- 
sions with regard to Reserved Depart- 
ments so fall into desuetude when there 
is a statutory provision by Act of Par- 
liament? — ^My general answer covers 
both those fields of development, although 
in actual practice the development will 
be upon different lines. In the case of 
the Reserved Departments, taking in 
particular by far the most important 
case, the case of Indian Defence, I have 
always thought that the problem of 
Indian Defence depends, to a great ex- 
tent, upon the Indianisation of Indian 


Defence, and there we are embarking 
upon a programme of gradual Indianisa- 
tiou. As the Defence of India becomes 
Indianised, so the particular justification 
for the reservation of a Defence Depart- 
ment will more and more cease to exist, 
and the solution, therefore, of the re- 
servation of Defence, subject always to 
the rights of the Princ^ under their 
Treaties, will depend, to a great extent, 
upon the progress of the Indianisation 
of Defence. 

6844. But it can only be effected by 
an Act of Parliament ultimately? — Ulti- 
mately, certainly. 

Major Cadogan* 

6845. It cannot become transferred by 
convention or by desuetude — ^No, that 
is exactly what I said to Sir Tej — only 
by Act of Parliament. 

Lord Eustace 

6846. Might I ask you upon that pure 
question of fact, is it intentional that 
there is no provision in the White Paper 
requiring that a Counsexlor of the 
Governor-General shall not be a Member 
of the Legislature ? — I think we have 
left it completely open. 

6847. You have left it completely ‘open, 
deliberately ? — ^Yes. 

Mr. Bangaswami lyenger, 

6848. Therefore, would it be possible, 
even under your White Paper scheme, 
for a Member of the Legislature, who 
commands the confidence of the Legisla- 
ture, to be in practice in charge of the 
Defence, in due course — Just complete 
the end of your question again, Mr. 
lyenger. 

6849. And, therefore, according to your 
White Paper, there could be no Consti- 
tutional impediment in the way of the 
Governor-General appointing a Member 
of his Council for the Reserved Depart- 
ments, a Member of the Legislature com- 
manding the confidence of the Legisla- 
ture, in due course? — ^We have left the 
choice absolutely free to the Governor- 
General. He can take anybody he likes; 
he can take the best man that he can 
find. 

Mr. Zafrulla Khan. 

6860. Supposing he does take an elec- 
ted Member of the Legislature, would it 
not follow that the moment that Member 
was appointed a Counsellor, he would 
cease to be an elected Member of the 
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Legislature? May I, in tins connection, 
drav' your attention to paragraph 25, on 
page 43, of the White Paper?— I think 
Mr. Safrulia Khan is quite correct, I 
think that is so. 

Loid Eustace Percy. 

6851. Why? — He would become an 
official, and, l^ing an official^ he would 
vacate his seat. 

Mr. Bangaswami lyenger, 

6852. Therefore, an Act of Parliament 
will certainly be necessary for register- 
ing any progress in regard to putting 
Defence under the control of the Legis- 
lature? — ^Yes; I do not think there has 
ever been any question about that. That 
was the answer I gave to Sir Tej just 
now. 

Sir Tej Bahadur jSaprw.] You made 
your position quite clear, in your answer. 

Sir ^Austen Chamberlain, 

6853. Broadly speaking, the position 
is that the exercise of powers under the 
Act may he varied as circumstances alter, 
but the Act itself can only be varied by 
the same authority which passes' it? — 
Exactly, 

Lord Eustace Percy."} Just on this 
question of fact, I want to get this clear. 
Proposal 2o, so far as I read it, does 
not say that a Member of the Legisla- 
ture who is appointed a Counsellor shall 
thereby vacate his seat. 

Lord Irwin.} Surely, it is hard to 
imagine an elected Member being denied 
the right of voting? 

Lord Eustace Percy.} But under Sec- 
tion 25 the emphasis, surely in Hiat 
second paragraph is on the words “ ecc 
cfficioj* He is ear officioj an additional 
Member of the Chamher, even if he is 
not of the ordinary Chamber! It does 
not say he shall not be a full Member of 
the Chamber, if he is a Member of the 
Chamber, 

Sir Ahhar HydcAi,} Paragraph 34 (a). 

Lord Eustace Percy,} Yes, that is 
relevant. Is 34 (a) intended to exclude 
a Oounsellcrp 

Marquess of Salisbury, 

6854. Does the Secretary of State 
adhere to his answer — ^I presume he does, 
as the White Paper suggests, that an 
elected Memler cannot he one of the 
Counsellors? — Yes; he would have to re- 
sign his seat. • 

Sir Ahbar Eydari.} Paragraph 34 (a). 


Archbishop of Canterbury. 

6855. He wduld resign his seat, and 
then resume a different position as a 
Member without voting — Yes. 

Marquess of Beading. 

6856. That follows, does it not, from 
34 (a)j and thon applying the last para- 
graph of 25? — ^Yes, that is so. 

Mr. Cocks. 

6857. I have only one more question to 
ask the Secretary of State, and it is this. 
Will not the Central Government as con- 
templated by the White Paper, be an 
exceedingly conservative body, using the 
wo-rd m its general sense, of course. Will 
not its weakness be a tendency to resisb 
change, rather than an inclination to 
headlong progress? — That is a very wide 
question, hut I think Mr. Cocks should 
remember that ^)he Federal Government 
has a limited and defined sphere of 
activity. It is a Federal Government, 
and it will deal with the Federal subjects 
set out in ojii® of the Appendices, or some 
such subjects. I do not think the kind 
of considerations that he has got in mind 
will really enter very much into the 
activities of a Government of that kind. 

Lord Snell.} My Lord Chairman, my 
questions have been covered. 

Major Aitlee. 

6858. Secretary of State, I want to ask 
you one or two questions to try and get 
a picture of what the Central Govern- 
ment is going to be like. You say that 
the range of subjects is fairly small at 
the Centre? — ^Yes. 

6869. Does it not oonie down to this 
that you have Foreign Affairs and De- 
fence reserved and your railways are 
going to be under a Railway BoaW. ? 
The subjects with which they will have 
to dq are really confined to what we 
should call Board of Trade Exchequer, 
and Attorney-General subjects, practic- 
ally, a very narrow range of subjects? — 
Major Attlee will see the range of sub- 
jects in Appendix VI, 

6860, That is a rough summary? — But, 
speaking generally, I would say the field* 
would be a limited field, 

6861. For the purpose of dealing with 
that, you are going to have two Houses 
with 635 Members altogether. Is not a 
great number of your Members going to 
have extremely little to do with the very 
large body at the Centre with such a 
small range of subjects? — Major Attlee is 



JOINT COMMITTEE ON INDIAN CONSTITUTIONAL REFORM 


783 


18° Julii, 1933.] The Right Hon. Sir Samuel Hoabe, Bt.j G.B.E.^ {_Conti 7 med. 
C.M.O., M.P., Sir Malcolm Hailey, G.C.S.I., G.O.I.E., and Sir Festjlateb 
Stewart, K.C.B., K.C.I.E'., C.S.I. 


saying very much what I myself have 
said at former discussions. I have always 
thought that if we were writing upon a 
clean sheet of paper, and we were creat- 
ing an ideal kind of Federal Constitu- 
tion in India, we should follow very much 
the line that Major Attlee’s question has 
just suggested, namely, vre should have a 
small and, possibly, a rather technical 
expert body in the Centre, dealing with 
this limited number of Federal questions, 
and in the realm of theory, there is 
almost an unanswerable argument to be 
made for a Government of that kind. 
The trouble we have found is that there 
is a series of practical difficulties, that, 
so far, we have found almost insurmount- 
*able in the way of forrming a Government 
of that kind. Let me suggest to Major 
Attlee one or two of them. Perhaps, the 
two most prominent are, first of all, the 
desire of a substantial number of Princes 
that their representatives should take a 
direct part in the Central Government. 
That fact in itself, has so far made it 
very difficult for us to keep the numbers 
of the Legislature lower than the num- 
bers that we propose in the White Paper. 
Secondly, there is the fact that hitherto, 
1 think almost without exception, the 
representative of British-India have been 
in favour of bigger Chambers, such as 
those that I have suggested, and have 
attached very great importance to those 
Chambers having a more popular founda- 
tion than would be possible in the kind 
of Chamber that I at one time contem- 
plated. That, my Lord Chairman, is the 
problem, TJpo^ the grounds of merit, 
there is a great deal to be said for a small 
Chamber and a small Government dealing 
with a limited number of Federal sub- 
jects. Upon the grounds of public policy, 
there are two facts that have got to be 
taken into consideration. First of all, the 
satisfaction of a sufficient number of 
Princes that they will be taking a direct 
part in the Government otf an AU-India 
Federation, and, secondly, the very strong 
public opinion in British India itself. 

Mr. Y, T’hombare*“\ And besides this, 
dhere is again the consideration that the 
Central body will have to deal with a 
Revenue of nearly 78 crores, an expen- 
diture of nearly 77 crores, which represents 
nearly half of the Revenue and half the 
expenditure for the whole of India. 

Chairman. 

6862. I shall have to interrupt Major 
, Attlee now in order to inform the Com- 


mittee that the Secretary of State in 
obedience to a command, must leave us 
at this moment, a quarter to one. The 
Secretary of State has suggested to me 
that the Committee and the Delegation 
might choose to continue the examination 
of Sir Malcolm Hailey and Sir Findlater 
Stewart on the more technical interpre- 
tation of the White Paper, perhaps, in 
his absence. I understand that he will 
return here at about a quarter to three. 
Is that correct. Sir Samuel? — will come 
back as soon as 1 can; I shall assume, 
about then. 

6863. We must release then at this 
moment the Secretary of State? — I think, 
my Lord Chairman, Sir Findlater Stewart 
and Sir Malcolm Hailey could deal with 
a great many of these questions on the 
interpretation of the White Paper in my 
absence. Any questions of policy, I could 
resume when I come back. 

{The Secretary of State withdrew.) 

Sir A. P. Patro. 

6864. Sir iMalcolm or Sir Findlater, 
will you kindly tell me, is it meant that 
in order to fulfil the condition required 
in the White Paper, that weight will be 
given in both Houses to the States who 
have already joined the Federation? It 
is said that weightage will he given to 
the States who have already joined in the 
Federation. Is it meant that in order 
to fulfil the condition required in the 
White Paper weightage will be given in 
both Houses to the States who have 
joined the Federation, or is it laid down 
in the White Paper that you are going 
to give weightage to the Indian States? — 
(Sir Findlater Stewart.) The weightage 
the Secretary of State has been talking 
about to-day will only arise when the 
61 per cent, which is laid down as a 
condition of Federation is in being. 

6865. Is it not unfair to British India 
that the Federal Assembly should be 
swamped with the Indian States ? — ^It can- 
not be swamped beyond the percentage 
that is contemplated for the permanent 
state of affairs, that is to say, 30 per 
cent. 

6866. Is not it unfair and an injustice 
to British India? — conceive the Secre- 
tary of State’s view to be this : You have 
got to persuade the States that when they 
come in to the extent of 60 per cent, 
they shall not he left in a rather weak 
position pending the time when the other 
States see fit to come in. There is bound 
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to be some kind of lag in a matter of 
this sort. Every .Siate does not make 
up its mind at the same time, and, as 
I conceive the Secretary of Statens ten- 
tative suggestion, it is, that you should 
make some kind of interim weightage in 
order to cover this lag period. He does 
not intend in the least that the British 
Indian side of either House should be 
swamped. 

6867. British India has elected repre- 
sentatives and Indian States are only 
nominees of the Princes. Are you not 
therefore increasing the unrepresentative 
character of both Houses by giving weight- 
age to the Indian States P — I do not 
think you are increasing it beyond the 
extent to which it is contemplated that 
it shall exist when the full scheme comes 
into force. If you are saying that the 
representation of the Princes by nomi- 
nation is unfair or wrong, that is a 
different question, but that is a question 
of policy that perhaps I had better not 
go into. 

6868. I am not going into the right of 
the Princes to nominate but by acceding 
to the principle of weightage are you 
not increasing the unrepresentative 
character of these two assemblies? — (Sir 
Malcohn Hailey,) I think it would be 
true to say that if a wrong has been 
done it has been done by laying doiwn 
those proportions of 125 out of 375 in the 
Lower Assembly, The wrong is not in- 
creased by giving an ad hoc weightage 
pending the arrival of the fnU percentage 
of Princes. 

6^9. A wrong has been done to British 
India ^ by allowing^ this kind of repre- 
sentation-nomination by the Princes j 
and added to that you give them 
weightage in order to destroy any kind of 
repr^entative character in Hie Assembly? 

(Sir Findlater StewartJ) Of course, the 
Secretary of State would not admit that 
a wrong had been done. He would not 
admit your primary proposition. 

■ Hhan,'^ Your submission 

IS that this is weightage upon weightage ? 

^ Sir A. P. Patro.] More than that. It 
IS crushing the British Indian by dump- 
ing m the representation of the Indian 
States. 

Ton would want 
the Indian States to come in without 
giving them any voice? 

Sir A. P . Patro.] We know iwhat the 
Indian States are, and therefore we know 
the danger of having nominees of an un- 
representative character in this Assembly 


Sir Hubert Carr. 

6870. No. 44 gives the Governor- 
General power in his discretion, in any 
case in which he considers that a Bill 
introduced, or proposed for introduction, 
or any clause thereof, or any amendment 
to a Bill moved or proposed, would affect 
the discharge of his * special respon- 
sibility ’ for the prevention of any grave 
menace to the peace or tranquillity of 
India, to direct that the Bill, clause or 
amendment shall not be further proceeded 
with.*’ That, I understand, is only in 
the case of his special responsibility for 
the peace or tranquillity of India being 
threatened. Does any such power exist 
for him in the case of his other special 
responsibilities being threatened? — No, I** 
think not. 

6871. For instance, (h): “ The safe- 

guarding of the financial stability and 
credit of the Federation”? — No; it is 
limited to the special responsibility for 
grave menace to peace and tranquillity. 
(Sir Malcolm Hailey,) I think I could 
give Sir Hubert the reason for that. It 
is a practical repetition of Section 67 
(2) (a) of the existing Act which only 
refers to the safety and tranquillity of 
British India, and it has been repeated 
almost in terms, 

6872. It is not considered necessary to 
give the Governor-General that power to 
prevent his responsibilities being 
threatened other than peace and tran- 
quillity ?— (Sir Findlater Stewart.) No. 
He could, of course, refuse his assent to 
the Bill as passed by the House. 

6873. But he cannot stop the discus- 
sion ? — ^No. 

Dr, B, M, Ambedho/r,'] I would like to 
reserve my questions for the Secretary of 
State because they are questions of 
policy, 

Mr. N. M, Joshi, 

6874. May I ask a question about the 
initiation of Money Bills in the Lower 
Chamber only ? I want to know the 
exact interpretation of the word initia- 
tion.” I will give an example. If there 
is a Bill for increasing the rate of Income 
Tax and it is defeated by the Lower 
Chamber, can it be taken to the Upper 
Chamber?— Yes. 

68^. My question was if a Bill is intro- 
(mced into the Lower Chamber increasing 
Hie rate of Income Tax, which is a Money 
Bill, and if the whole Bill is defeated, 
can it be taken to the Upper Chamber? 
—The intention is that be should then 
be able to take it to tbe Upper Chamber. 
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6876. May I ask you what is the 
a-dvantage of the proposal that the Money 
Bills shall be initiated in the Lower 
Chamber? There is a joint session? — ^It 
IS to enable discussion to take place in 
two Chambers before the joint session 
takes place. 

Marquess of Salishury.'] Is it a question 
of a tax being struck out in the Lower 
Chamber and restored in the Upper 
Chamber ? 

Mr. N. M, JoshL"] The question is 
whether a Money Bill consisting of the 
increase of the Income Tax once defeated 
by the Lower Chamber, could be taken 
up to the Upper Chamber? 

Marquess of Salisbury.'] Not if the 
whole Bill had been defeated. 

Mr. N. M. Joshi.] The Bill is for the 
rate of Income Tax being increased. 

iSir Austen Chamberlain. 

6877. Will Sir Findlater Stewart con- 
sider what the answer to that question 
is? Is it really in the affirmative that 
if a Bill proposing to raise Income Tax 
were introduced as it must be in the 
Lower Chamber, and were rejected there, 
it would be possible for it to be then 
reintroduced into the Upper Chamber? 
Is that compatible with the initiative 
being with the Lower Chamber in matters 
of finance? — If you look at Proposal 42, 
suppose it were a Money Bill, a taxatidn 
Bill: upon the passing of which depended 
the Governor-Generars power of financing 
his Army expenditure (that is the kind 
of case in point), in order to enable the 
Governor-General to fulfil the responsi- 
bilities imposed upon him for the Re- 
served Departments, he will be empowered 
at his discretio^a ** (a) to present, or 
cause to be presented, a Bill to either 
Chamber,” and to declare by a Message 
that it is essential and then have it 
passed. We should have to use this. 
Supposing it were thrown out in the 
Lower Chamber, I think the intention 
was to enable him to introduce it in the 
Upper Chamber as a preliminary to a 
joint discussion by both Chambers. I 
admit the point is not very clear in the 
White Paper. 

Sir Tej Bahadur Sapru. ^ 

6878. Is not that a very special pror 
■oedure • applying to the Governor- 
Generars Acts? Would not that be an 
abuse of the power under that Proposal 
No. 42? These are the special Acts of 


the Governor-General and you have pro- 
vided a special procedure? — ^Yes. 

6879. To take a Money Bill which has 
been rejected by the Lower House to the 
Upper House would I submit be an abuse 
of this procedure? — ^The governing words 
in Proposal 42 are to fulfil his special 
responsibilities. ’ ’ 

6880. A Money Bill is not necessarily 
a special responsibility? — Not necessary; 
but 1 propounded a case where the 
securing of the money was essential for 
the purpolse of carrying on his Army 
finance. 

Marquess of Salisbury. 

6881. This would be an exception to 
Money Bills being initiated in the Lower 
Chamber .P — ^Yes. 

6882. The case might arise that by order 
of the Governor-General it would be 
initiated in the Upper Chamber? — ^Yes, 
or repeated in the Upper Chamber. 

Mr. Morgan Jones, 

6883. Does that answer Mr. Joshi's 
question, which I understood to be this : 
Supposing a Money Bill dealing with In- 
come Tax, having nothing to do with 
Defence, were defeated in the Lower 
Chamber, could that Money Bill be taken 
to the Second Chamber and reintroduced 
there? — ^Not unless it fell within the 
special responsibility. 

Mr. M, B. Jayaher. 

6884. Is it not a fact that when, a Bill 
is introduced for levying taxation it is 
not common to mention the purpose for 
which the money is to be utilised? — I will 
take that, but I have no doubt it is so. 

Viscount Burnham. 

6885. Is it not covered by Clause 39 
of the proposals at the bottom of page 
46, dealing with the power of the Gover- 
nor-General who would be “ empowered 
at his discretion, but subject to the pro- 
visions of the Constitution Act,” and so 
on, “ Before taking any of these courses 
it will be open to the Governor-General 
to remit a Bill to the Chambers with a 
Message requesting its reconsideration 
in whole or in part, together with such 
amendments, if any, as he may recom- 
mend.” 

Mr. N. M. Joshi.] May I make my 
question clear I definitely did not men- 
tion the budget because, if the money 
Bill at the time of the Budget is voted 
down by the Lower Chamber, there will 
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be a breakdown of the Constitution. I 
shall not therefore deal with that case. 

I am dealing with a Money Bill which is 
brought before the Lower Chamber 
separately from the Appropriation Bill. 

I shall give up the first example which 
I gave about Income Tax, but suppose 
there was a Bill to raise import duties 
on wheat not for the purpose of getting 
money but to stop the importation of 
wheat. If such a Bill is brought before 
the Lower Chamber, and is defeated, 
what is the object of the framers of the 
White Paper whether that Bill shall be 
initiated in the Upper Chamber again 
or not? — I do not think it would he 
initiated in the Upper Chamber subject 
to Proposal 42. 

Sir Tej Bahadur 8apru. 

6886. The Money Bill will he intro- 
duced into the Lower House hy the 
Finance Member, or by the Finance 
Minister. The Governor-General’s Acts 
may not be supported by the responsible 
Minister, and that is the reason really 
for having a prorwion of that character, 
and the Govornor-Geueral’s Acts will be 
introduced into which ever Chamber you 
like by one of the three Counsellors? — 
That is true. It may be. 

6887. Therefore the procedure contem- 
plated by Proposal 42 would not appa- 
rently apply to the case put to you hy 
Mr. Joshi? — I am afraid I was concen- 
trating on the special responsibility side 
of the thing, and 1 wanted to make clear 
that there was provision in the Act. 

Mr. M, B, Jayaher, 

6888. With reference to Proposal 42, 
is it your interpretation that the pro- 
visions of Proposal 42 apply only to the 
Govemor-Greneral’s Acts, or does it apply 
to other Acts which involve the exercise 
of hSis special responsibilities' whether 
they are the Governor-General’s Acts or 
the Legislature’s Acts? — ^Proposal 42 
applies to Governor-General’s Acts. It is 
devoted entirely to them. 

6889. Only Governor-General’s Acts? — 
Yes, 

Sir Austen Chamlerlam. 

6890. The original question, I under- 
standj related purely to a taxing Bill? — 
Yes. 

6891. And the answer that we received 
from Sir Findlater Stewart was that if 
the taxing BiD affected the Governor- 


General’s responsibilities, he could re- 
introduce it into the Upper Chamber? — 
Yes. 

6892. How would a taxing Bill affect 

the Governor-General’ s responsibilities ? 
It IS the appropriation of money, is it 
not, which affects his responsibilities, and 
that is dealt with under Proposal 60? — 
What I had in mind was this: Various 
passages in this White Paper secure that 
the Governor-General gets the right to 
take out money for defence purposes, 
shall we say, but that is all contingent 
on the money being there, and it may be 
necessary to pass a Taxation Bill in 
order to get the money there so that ho 
may take it out. It is no good giving 
him the power to take it out if it is 
not there, and it may be necessary, 
therefore, to enable him to discharge his 
responsibilities for having an. efficient 
well equipped Army, in to ';:v'- 

him power to tax so that iho -vxcneqne"’ 
may be full, and that is what I had in 
mind when I made the first answer to 
the question. 

6893. I understand his power to appro- 
priate, and I understand his power to 
tax. What I do not understand is the 
reason for giving him power to introduce 
a taxing Bill into the Second Chamber 
if the first Chamber has already re- 
jected it. I thought the initiative in 
taxing was to rest with the First Cham- 
ber. Am I right in that ? — That is quite 
true normally, but this is a question that 
has been discussed in another connection 
before. In fact, it has been discussed 
in connection with Proposal 42. I can 
conceive that a Governor-Greneral wish- 
ing to tax for the purposes of the Ariny,^ 
and having had his proposals rejected in 
the Lower Chamber, might possibly be 
strengthened in public opinion by the 
agreement of the Upper Chamber, and I 
think in the past, if I am not mistaken, 
the consent of the Council of State to 
financial measures has often proved of 
some use in the existing Constitution. 

Sir Ahlar Bydari, 

6894. Would it not he like this, Sir 
Findlater, that even without bringing in 
the Governor-General the Money Bill 
wotild have been brought in by the 
Federal Government as a scheme of entire 
taxation — part of the way in whtch they 
could make the* budget balance? The 
Lower Chamber somehow or other, by a 
very narrow majority, ihas thrown out 
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that Money Bill. It is still open, is it 
not, under your White Paper, that the 
Bill should be earned to the Upper 
House, and, if it is passed there, then 
the difterence of opinion between the 
two Houses would be resolved by a Joint 
Session ? — Yes. 

Marquess of Lothian, 

6895. May I call attention to Proposal 
48 Which is relevant to this, and ask 
exactly what it means ? It reads : “ The 
demands as laid before the Assembly will 
thereafter be laid before the Council of 
State.’' Does that mean whatever altera- 
tions are made by the Assembly the 
original Bill shall be laid before the 
Council of State? — ^It means that these 
demands will be laid before the Council 
of State. It does not mean that the 
Council of State shall vote on all of them, 
but, if a particular portion of the de- 
mands as laid before the Lower House 
has been thrown out, and if the Federal 
Government want to go on with it they 
can put that part of it (the rejected 
part and only that part) before the 
Upper House. 

6896 In which case, if the Upper 
House sustains them, the matter is 
settled by a Joint Session? — ^Yes. 

Lord Irwin. 

6897. Have we not been discussing 
really two points ? — ^Yes, this is a different 
one. 

Lord Irwin.'] There was a point out of 
which this conversation arose, put by Mr. 
Joshi, as to what would happen if an In- 
come Tax Bill was rejected by the Lower 
House, and then a further point as to 
the range of the Govern or-GeneraTs pos- 
sible action under paragraph 42, his 
special responsibilities. As regards the 
first, I should have thought that, pre- 
sumably, the Income Tax law will have 
been introduced by the responsible 
Finance Member, and the Government 
will have been defeated in the usual 
fashion, and it will be for the Finance 
Member and his Ministry to decide what 
action they will take upon that; if they 
shall demand a vote of confidence, or 
what they shall do. If the connection 
between the Bill and his special respon- 


sibilities is sufficiently close, the 
Governor-General could proceed under 
paragraph 42. 

Lord Eustace Percy. 

6898. On the first point, under para- 
graph 48 it could still be reintroduced 
into the Upper House.? — ^Paragraph 48 is 
a third point. It is appropriation. 

Lord JRanJieillour. 

6899. I think the demands under para- 
graph 48 are appropriations; they are 
not demands for taxes? — No. 

6900. It does not say under paragraph 
48 or 47 that a Resolution tor a new tax 
may not be introduced m the Upper 
Chamber. It may say so somewhere else, 
but it does not say so in cither of those 
paragraphs? — Paragraphs 47 and 48 have 
no relevance to legislation at ail. 

6901. The procedure before legislation 
is grants and supply? — There is not in 
India any Appropriation Bill. (Sir Mal- 
colm Sailey.) If you had a balanced 
budget your Remands for grants would 
be voted within the budget, and they 
would be under no necessity then of in- 
troducing any legislation at all either to 
implement the budget, or to secure fresh 
money. 

6902. No confirming Bill of any kind? 
—No. 

Marquess of Salisbury, 

6903. Is that really intended? That is 
quite different from the procedure in 
England? — That is the procedure we have 
adopted hitherto, and there is nothing in 
the White Paper which would make us 
alter that procedure. On a balanced 
budget there Us no need for legislation; 
all that is required are votes of supply. 

Mr. Eangaswami lyenger. 

6904. As a matter of fact, there are 
annual Finance Bills now introduced in 
the Legislative ALSsembly by which cer- 
tain measures of taxation are expressly 
put down as annual in order to enable 
the Assembly to discuss the budget? — 
That was convention only, and it is no 
doubt very convenient, but it is not 
necessary to repeat a convention as a 
Constitutional requirement. 


{After a short Adjournment.) 

Sir H. Gidney. would you tell me, m the event of a 

6905. My Lord Chairman, I would like vote of no confidence being carried in 

to ask a few questions. Sir Findlater, the Lower Federal Chamber, the Ministry 
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rosigning, and the Governor-General not 
able to form a Ministry, would that in- 
dicate that -both Houses, the Upper and 
the Lower Houses, "would have to dis- 
solve.? — (Sir FindLater Stewart.) It would, 
of course, be for the Governor-General to 
decide whether it was a case for dissolv- 
ing both Chambers or either of them. 

690G. Could you dissolve one and not 
the other with a joint (Ministry? — I think 
you could. There is no obligation to dis- 
solve both. 

6907. But if there is a joint Ministry, 
how could you dissolve one and retain 
the Minister of one House and not of 
the other? — You would not necessarily 
retain them as Ministers. 

6908. In paragraph 12, on page 40, 
of the White Paper, it states that the 
Governor-General is to be given three 
Counsellors. Would it be acceptable if tO' 
one of these Counsellors was given the 
Portfolio of Protection, safeguarding the 
rights of minorities? 

Sir Austen Chamberlain.'] My Lord 
Chairman, I am sure Sir Henry will for- 
give me, but is not thai^ a question of 
policy, which must be reserved until the 
Secretary of State is in the Chair? 

Sir Henry Gidney.] Very well, if that 
is so. In another part, in paragraph 24, 
on page 43, it is stat^ that the Upper 
House will have a life of seven years, and 
the Lower House a life of five years. Is 
there any reason why there should be 
this difference in the lives of the Houses, 
especially in view of the fact that there 
will be a joint Ministry? 

Chairman,] I think these questions of 
policy had better be reserved until the 
Secretary of State resumes the Chair. 

Sir Henry Gidney,] TJjien I will not 
ask any more questions j I will reserve 
them for the Secretary of State. 

Sir Tej Bahadur Sapru. 

6909. I have a certain number of ques- 
tions relating to policy to put to the 
Secretary of State, which I will reserve, 
but I am quite willing to ask technical 
questions of Sir Malcolm Hailey and Sir 
Pindlater Stewart, just to explain them. 
I am not going to raise any question of 
policy just now. Will you kindly turn 
to Proposal 12? There you say ; “ In the 
administration of izhese Reserved Depart- 
ments, the Governor-General will be 
assisted by not more than three Coun- 
sellors who will be apxK>inted by the 
Govemor-Gteneral, and whose salaries and 
conditions of service will be prescribed 


by Order in Council.’’ The first question 
that 1 wish to put to you is : In the 
selection of these Counsellors, the choice 
of the GovernorGeneral will be absolutely 
unrestricted. Is that not so.? — ^Yes. 

6910. He is not bound to take any man 
holding an appointment under the Crown 
in India or in England? — No. 

6911. He may? — He may. 

6912. And he may select all of them 
or any of them, or two of them, from 
among the Members of the Legislature? 
—Yes. 

6913. Then you say: “Those salaries 
and conditions of service will be pre- 
scribed by Order in Council.” Do you 
propose to give the Indian Legislature 
any voice in the fixing of the salaries of 
these three Counsellors? — I understand 
not. They are to be fixed by Order in 
Council on the advice of the Governor- 
General — ^by Order in Council issued by 
the Crown here. 

* 

Sir Austen Chamberlain, 

6914. That must be constitutionally on 
the advice of the Secretary of State? — 
Yes. 

Sir Tej Bahadur Sapru. 

6915. Can you kindly tell us whether 
you have any proposals as to the scale 
of salaries of these Counsellors? Will 
they be the same as those of the Members 
of the Executive Council, or something 
less? — ^We have not considered that at 
all. 

6916. If you will kindly turn po para- 
graph 25, there you say: “A Member 
of the Council of Ministers will have the 
right to speak, but not to vote, in the 
Chamber of which he is not a Member. 
A Counsellor will be ex officio an addi- 
tional Member of both Chambers for aU 
purposes, except the ri^t of voting.’^ 
I suppose this is subject to the explana- 
tion given in the morning, that if a 
Counsellor is appointed from among the 
Members of the Legislative Assembly, he 
will become an ofSlcial, and, ther^efore, 
will cease to exercise his right of voting P 
— ^Yes. 

6917. Now will you come to Proposal 

34 (a), and will you kindly tell us 

Chairman.] You remember we agreed 
to reserve Nos. 26 to 37. ^ 

Sir Tej Bahadw Sapru,] I am only 
putting one question which comes in here 
with regard to that. 

Chairman.] Very well. 
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Sir Tej Bahadur Sapi'u, 

6918. I am not raising any question 
with regard to those matiers which your 
Lordship wanted to be reserved, (a) In 
the case of elected Members or of Mem- 
bers nominated by the Governor-General, 
the holding of any office of profit under 
the Crown other than that of Minister.” 
Will this rule or the principle of this rule 
apply to those lent officers who are serving 
in the Indian States — ^that is to say, will 
it be open to the Indian States to 
nominate British or Indian lent officers® 
— I think the Secretary of State would 
like to consider that matter further. 

Sir Tej Bahadixr Sctiwu-] Very well, I 
will resei-ve that, Now will you kindly 
turn to paragraph 36 : Subject to the 

rules and Standing Orders affecting the 
Chamber, there will be freedom of speech 
in both Chambers of the Federal Legis- 
lature.” 

(The Secretary of State resumes the 
Witness Chair.) 

Sir Tej Bahadur Sapru. 

6919. May I dispose of this question 
that I was just commencing : Do you see 
any objection to the Indian Legislature 
or the Provincial Legislature in future 
passing legislation to define their ov/n 
privileges? — I myself should say not. 

6920. You see no objection? — No. 

Major Attlee. 

6921. Mr. Secretary of State, iwhen we 
broke off, I was asking you the reasons 
for the size of the Legislature, and you 
gave me various reasons. I now want to 
ask as to why you think it necessary to 
Shave two Chambers or two Houses at the 
Centre? — (Sir Samuel Moare.) I think 
there are mainly two reasons in our 
minds : One : We feel that if the Federal 
Legislature is created upon the lines of 
the White Paper, a Secx>nd Chamber is 
almost inevitable. We feel that the more 
conservative elements, rigjitly or wrongly, 
both here and in India, will expect to 
have the protection of a Second Chamber ; 
and, secondly, we think that the Indian 
States would almost certainly insist upon 
a Second Chamber, if the First Chamber 
is constituted in the kind of. way in which 
it is constituted in the White Paper. 

6922. But as those two Chambers are to 
have equal powers, and in the event of 
their disagreeing, are to have a joint 
Session, does not it really turn upon the 
question of the composition of the 

19555 


Chamber — that, in effect, what you are 
doing is really merely giving a certain 
conservative loading to your Chamber 
without any of the usual reasons for a 
Second Chamber, that is to say, in a 
Federation representing the Federal Units 
on a different composition ? — ^IMy own view 
is that it is inherent in the kind of pro- 
posals that we have made in the White 
Paper that there should be two Chambers. 
If, however, we had advanced on the 
alternative line, namely, of having a small 
expert body to deal with the limited num- 
ber of Federal subjects, then I agree, 
assuming the representation was reason- 
able between the Indian States and 
British India, the case for a Second 
Chamber would be much less strong. 

6923. Do you conceive in the Indian 
Central Legislature the development of a 
Parliamentary system of Government with 
Parties, , and the Ministry, dependent 
upon the vote of the House from day to 
day? — ^Yes, up to a point, remembering 
always the conditions that differentiate 
the state of affairs in India from the 
state of affairs here, namely, the fact 
that the Indian States will have an effec- 
tive representation in the Government 
and in the Legislature, and also that the 
representation •■‘f minorities has to be 
assured. 

6924. But your conception is of some- 
thing that is going to develop, and your 
idea of its future development is definitely 
on the strictly Parliamentary line — that 
is to say, on the British model. Is that 
so? — Assuming that we have the kind of 
Chambers at the Federal Centre that are 
contemplated in the White Paper. If we 
had advanced on the other line, namely, 
the line of the small expert body at tbs 
Centre, then I think the development 
would not be upon British Parliamentary 
lines at all. 

6925. That is the point I wanted to get 
out, that your composition of the two 
Chambers is conditioned by your idea of 
the kind of Constitution you want to see 
at the Centre. The provision which you 
have made for representation and yonr 
two Chambers, one of them directly 
elected, is conditioned by the fact that 
you have a conception of the Parlia- 
mentary model being instituted in the 
Central Government? — ^No. I think I 
would begin the other way round and 
say, assuming the kind of Constitution 
that we propose for the two Federal 
Centres, then I think development will be 
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uu;re on the linos o£ the British Parlia- 
liiontary practice than it would be if the 
body was a small esperfc body. 

6923. Is that the reason why, for 
in-itance, you ha Ye directly elected Mem- 
]jors at the Centre, because of the need 
tor working on a Parliamentary model? — 
Xi>, much more, because in a question or 
that kind we have felt it necessary to 
take into account the very strong opinion 
expressed on the subject in British India. 

1 would say niyaelf — indeed, I have never 
made any secret of my views at any of 
our fo-rmer discussions, that if we had 
been working on a clean sheet, the kind 
of expert body, not constituted upon a 
basis of direct election, would seem to me 
to be much more suitable to the due per* 
formance of the Federal functions than 
two Chambers, on© of them elected by 
direct election, constituted much more 
upon the lines of British Parliamentary 
institutions here. 

6927, But a system of indirect election 
does not imply, does it, an expert body 
at the Centre? — No, perhaps it does 
necessarily do so, but it seemed to me 
to be very much a feature of the alterna- 
tive kind of Centre. May I explain 
myself a little hit further? I think you 
can do one of two things ; You can set up 
what you regard as the ideal organs for 
porformhic the Federal duties, and you 
can do lii.ir without taking into account 
issues of political expediency at all. On 
the other hand, you can go upon the line 
of trying to make effective Chambers in 
the Centre, but of trying to carry with 
you big bodies of political opinion in 
India, In all our former discussions 
upon the question of direct or indirect 
election, I have always argued deliberately 
in favour of indirect election, but I have 
never been able yet to see how to sur- 
mount the very formidable obstacle in 
the way of indirect election that is shown 
by the very definite feeling in favour of 
direct election in British-India. 

Major Gadogan,'] What were the 
reasons given, Secretary of IState, for 
that predilection in favour of direct 
Section? 

Sir Han Singh Gour.] They have been 
given by the Simon CommTssion. 

Major Gadogan. 

6928. We realise there was that very 
strong feeling in favour of direct ©lec- 
tion, but wbat were the reasons for it? — 
I think the Indian Delegates will be able 
to give an answer to that question much 


better than I can. I would say — ^they 
will correct mo, if I am misinterpreting 
their views 

Sir Austen Chamherlain.2 iMy Lord 
Chairman, I am only anxious bo know 
when is the proper time to discuss or 
examine questions. I had supposed that 
the kind of issue which is now being 
raised was reserved for discussion when 
we came to the franchise. I do not in 
the least ivish to interfere with the 
liberty of the other Members, but if this 
is the proper time to take it and not 
on the franchise issue, then I hope that 
some of us who have been under a mis- 
apprehension may have an opportunity 
of putting some further questions to the 
Secretary of State. I would only like 
to have guidance, my Lord Chairman 
(this is very important), as to what is 
the best time, according to the programme 
that you have submitted to us, for us to 
discuss it. 

Major Attlee. 

6929. Might I say on that, that when 
you laid that down, I indicated that 
there were certain franchise matters 
which could not be separated from the 
kind of Constitution you want at the 
Centre. While I did not want to pursue 
the matter of the method of election, 
and so forth, I think it is impossible 
when you are considering what kind of 
Constitution to have at the Centre not 
to consider the method of election, 
because it goes to the whole root of the 
matter? — ^I would have thought that 
probably the wisest course was to deal 
with the kind of issues that Major 
Attlee is raising rather in a general 
manner and with their background of 
the bigger Constitutional issues. By 
that I mean, that Major Attlee has raised 
this very important issue as to what kind 
of organs are most suited to the Federal 
duties at the Centre. There the issue is 
a simple one between the ideal kind of 
arrangement that w© should create, if 
we had to consider nobody ©lse*s feelings, 
and the other kind o-f Central organs that 
we should create, if we wished, to take 
into account public opinion in India. 

Sir Austen Chamberlain. 

6930. I beg the Secretary of State’s 
pardon, but I think there is a third 
alternative which I am very anxious to 
discuss with you, which is germane to 
this issue, if this is the proper time to 
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raise it. All I submit, my Lord CShair- 
man, is — I do not want in the least to 
hamper Major Attlee — that you will be 
good enough to give me another oppor- 
tunity, since this issue is raised now of 
putting some questions to the Secretary 
of State.® — I do not at all disagree with 
Sir Austen. I did not wish in any way 
to exclude the further alternative as to 
whether m our scheme it is possible to 
substitute one form of election for 
another. 

Earl Teel. 

6931. I am intervening here, because 
with reference to the question asked by 
Major Cadogan^ I remember very clearly 
in previous discussions there was a very 
strong opinion exurossed that British- 
India having already the Central 
Assembly directly elected, they did not 
want to have, as it were, that Assembly 
to be abolished and nothing else to take 
its place in the Federal Government, and 
was it npt very largely feelings of that 
kind that prompted the representatives 
of British-India to press very strongly 
for a directly representative Chamber as 
one of the Chambers at least in the Cen- 
tral Government? — I should think that 
was one of the reasons . 

Major Gudos^on-.] I understand we can 
raise this question when these proposals 
for the franchise are discussed before the 
Committee ? 

Ghairman,'} That is so. It seems to me 
that a hard and fast rule cannot he laid 
down, and with the general intention 
before us, I can only leave it to the 
■judgment of individual Members of the 
Committee. 

Sir Awsfew Chamberlain.'] The point I 
want to put is not a point of detail; it 
is really a fundamental point in the 
Constitution. 

Chairman.] I suggest Sir Austen 
should put it at the end of this Section. 

Sir Austen Chamberlain.] Thank you. 

Major Cadogan.] My Lord Chairman, 
you, no doubt, rightly pulled me up, 
when I was going to ask a question on 
the Constitution of the Assembly. My 
question was concerned with the very 
question that Major Attlee raised just 
now, so I hope I shall have the oppor- 
tunity of raising it on another occasion. 

Chairman.] Certainly. 

Archbishop of Canterbury.] Is there 
not a clear distinction between the broad 
Constitutional issues, though they in- 
volve the franchise and details as to the 


franchise itself? That is the proper 
thing to reserve, but these Constitu- 
tional questions, even if they involve the 
franchise, are pertinent to this matter. 

Major Attlee. 

6932. The fuirther point that I wish 
to raise is this, that given the ideal of 
a Parliamentary system at the Centre, 
is it really possible to conceive our Party 
Government, when one portion of the 
Assembly is drawn from the directly 
elected persons, and the other consists 
of nominees of States? Does not the 
Parliamentary system depend for its 
validity on the contact between the Mem- 
ber and his constituents? — am not sure 
that I would go so far as to say, yes, 
to Major Attlee* s second question. I 
am inclined to think, although I admit 
it IS very dangerous to make any kind of 
prophecy, that political developTnent in 
India will not be in two distinctive lines 
with British-India, on the one hand, and 
with Indian States, on the other. I 
believe that there will be a tendency of 
grouping for the purposes of political 
questions between Provinces and States 
very likely contiguous to them. If that 
is the case, I can see a much greater 
cohesion between the Ministers from 
British-India and the IVEinisters from the 
Indian States than there could be if 
there was an impossible gulf between the 
two. 

Mr. M. B. Jayaher. 

6933. Then you do oon-feemplate State 
members in the Central Legislature en- 
tering the political Parties of India? — ^I 
would not go so far as to say that. I 
am assuming a future development in 
which, I believe, the questions at issue 
will questions that will not divide 
British-India, on the one hand, and the 
Indian States, on the other, but they 
really will be All-India questions that 
will affect groups of States anf’ 

of Provinces, very likely, in m.irh :1 :p 
same way. 

6934. What I was going to ask you 
was, does your scheme envisage the possi- 
bility, however distant it may he, of 
State Members entering political Parties 
in India. There is nothing in the scheme 
of the White Paper preventing it? — 
There is nothing in the scheme of the 
White Paper preventing it. 

Sir A, P. Patro, 

6935. We can visualise it from the 
other parts of the White Paper? — There 
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is nuthing in the '^'hite Paper preventing 
it, and 1 would not like to express an 
opinion at all as to how those develop- 
ments will take place, except to say that 
I believe more and more individual 
Indian States wid find that their in- 
iL*roats are very much the same, as, per- 
haps, Provinces that adjoin them, and 
that, if so, the cleavage of opinion will 
ho much more regional than between 
Pritish-India, on the one hand, and the 
Indian States on the other. 

Major Attlee, 

6936 Arising out of that, if you have 
your Parties, either parties as are formed 
in the Chamber, or parties that have 
their roots in the country — if you have 
the Second Chamber, is there not a 
danger, if you are going to have Parties 
of which States are to be constituent 
parts, that, in effect, a large State might 
influence those whom you say have in- 
terests around it, and that, in effect, 
you will have a State Party with the 
persons supported by the money from the 
State forming a bloc in your Legislature? 
— should not like to he drawn into a 
further prophecy upon points of that 
kind. I feel that even what I have said 
may be open to certain misrepresenta- 
tions. I would much rather leave the 
future free, and to- leave it free with 
my own belief that, as I say, divisions 
are going to be much more regional than 
they are going to be between one type 
of Minister and another type of Min- 
ister. 

6937. You see, Secretary of State, the 
point I want to make is that we should 
not form a Legislature on a particular 
basis which would only fit a quite im- 
possible Constitutional situation. The 
nest point I would like to ask you is 
with regard to the position of Ministers. 
You are, in effect, going to have a 
dyarchy in the Centre. On page 13 you 
say that Ministers and the advisers of 
the Reserved Departments are going to 
be kept in the closest contact and with- 
out blurring the line that shall divide 
the two. Is not that precisely what was 
tried in the Provincial dyarchy, and did 
not the Simon Commission, at all events, 
as we see on page 213 of Volume I, de- 
cide that it was quite impossible to pre- 
vent that line being blurred? — ^There is 
a very real distinction between the two, 
and I think it would be better if I asked 
Sir Malcolm Hailey to answer this ques- 
tion from his own experience in the field 


of Provincial administration. (Sir Mai- 
eolmt Sailey.) Our difficulty arising from 
the existence of dyarchy in the Provinces 
was due to the fact that we were really, 
m effect, on both sides dealing with one 
common field of administration, that is 
to say, that everything that was done on 
the transferred side was liable to affect 
us on the reserved side, and vice versa, 
and it was because you had two diverse 
authorities dealing with the same field 
that the difficulties of dyarchy arose. 
But, in the contemplated Federal Govern- 
ment, you will have a complete field 
under the Ministers and an entirely 
separated field in the Reserved Depart- 
ments; that is to say, that Defence is, 
in effect, a self-contained subject which 
impinges very little on the ordinary sub- 
jects of Civil administration, and the 
same with external affairs. They have 
their relations, of course, but their rela- 
tions are in no way as close as were the 
relations between the reserved side and 
the transferred side in a local Govern- 
ment. 

6938. May I suggest to you, that the 
all-important thing that brings them 
together, and which is the vital thing in 
a Provincial Constitution, is the fact that 
both sides depend upon the same purse; 
that where you had reserved Services and 
had the first claim upon the purse there 
was a tendency to attack those in the 
interests of the transferred side. Will 
you not have precisely the same thing at 
the Centre iwith the criticism you already 
have on the Army directed from the un- 
reserved side? — You may have attack at 
the time of the division of money, but 
you will not have a blurring of adminis- 
tration, 

6939. Is it possible to* separate entirely 
Military administration from, let us say, 
that of the Railways? — I think they only 
come into relation in the time of mobilisa- 
tion, and the like, 

6940. Can Foreign Policy be kept 
entirely separate from Tariffs, and have 
nothing to do with each other? — (Sir 
Samuel Soare.) The answer to- Major 
Attlee is that, no doubt, it can be. At 
the same time, there is a general field 
that is fairly easily defined of foreign 
politics, and there is another general 
field of Tariff institutions. We have got 
very much the same position to-day. 
Under the Fiscal Autonomy Convention, 
as Major Attlee knows, we do not inter- 
vene here in fiscal questions when the 
Governor-General and the Indian Legisla- 
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tnre are agreed, but it may well be that 
there are cases that, whilst primarily 
fiscal questions, are ultimately questions 
of foreign and Imperial politics. In that 
case, the Imperial Government, obviously, 
has a locus standi and has to make its 
voice heard. In actual practice, I think 
we have been able to respect both sides 
of the position, and we have been able 
to work the arrangement fairly satisfac- 
torily. I do not foresee substantially 
greater difficulties in the future than 
might arise now. 

6941. Do I take it that there will be 
any opportunity of discussion by the Cen- 
tral Legislature of Foreign Affairs ? — es, 
within the terms of the Rules of Busi- 
ness that are laid down. 

6942. Because does nob the amount you 
spend on your Defence largely depend 
upon your Foreign policy? — Not very 
much in India. 

6943. I suppose you have the question 
of Army expenditure coming up ; the 
Army Vote has got to he defended. Has 
that not got to be defended with a view 
to the external relations of India? — But 
then I do not quite see to what con- 
clusion Major Attlee is leading up. It 
points, surely, to keeping both the De- 
partments in the Reserved side. 

6944. My question is reaUy as to how 
far you are going to get an informed 
public opinion in the Central Legislature, 
on Foreign Affairs, and on the Army, 
where they are strictly Reserved, because, 
if you do not, I see a trouble over your 
Indian Budget with regard to money 
wanted for Defence? — We have assumed 
that the Viceroy should discuss expendi- 
ture upon Defence with his Ministers 
before the Budget is introduced. We 
assume also that there should be a debate 
upon Defence at some period of the year. 
The opportunities for forming public 
opinion will, therefore, be just as great in 
one sense as they are now; indeed, they 
will be greater if the Governor-General 
takes the Ministers into his confidence 
before he introduces his Budget. 

Archbishop of Canterbury. 

6945. May I just intervene on that 
point? I suppose, according to 62 (b), 
there may be discussions on 5iese foreign 
relations provided the Governor-General 
gives his consent? — Yes. 

6946. It would be much better if that 
were put the other way round. Instead 
of putting “ prohibiting,*’ it should he 
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subject to the consent of the Governor- 
General, discussion may be,” and so on. 
However, that is a detail? — I think that 
is a matter of argument. 

Archbishop of Canterbury.'} Yes. It is 
jirovided there that discussion is possible 
provided that the Governor-General in 
his discretion feels that it would be oppor- 
tune to have it. 

Marquess of Salisbury, 

6947. But the point of Major Attlee’s 
questions, was, I understand, that if, as 
is conceded, the Legislature discusses 
Foreign policy and Defence and the 
money which is required for those Ser- 
vices, then there will be the same risk 
of blurring between the two Reserved 
and the Transferred Services, as has been 
found unworkable under the present Con- 
stitution? — I do not know whether that 
IS Major Attlee’s view, or whether it is 
not. It is not my view at all 

Major Attlee. 

6948. The point that we had discussed 
this morning on that was: What should 
be the attitude of the Ministers? You 
may be optimistic and say that the Minis- 
ters will agree with the Governor- 
General. Perhaps, they will not. The 
Joint Select Committee’s view, our pre- 
decessors on the Montagu-Ohelmsford Re- 
forms o-n a similar state of things, was 
that the Members of the Executive 
Council and the Ministers could dis- 
approve of each others proposals, and 
need not support their colleagues, either 
by voice or by vote. Is that going td 
happen in the Central Legislature? Is 
that going to be the relationship of 
Ministers on the one hand, and repre- 
sentatives of the Reserved Departments, 
on the other? — I should hope not. That 
is getting hack very much to a series of 
questions we discussed this morning, is 
il not, when I thought we had dealt with 
those questions at some length this morn- 
ing, as to what should happen in the 
event of the Governor-Gleneral not taking 
a Minister or his Ministers with him, I 
have got nothing further to add to what 
I said this morning. 

6949. I am not really on what will 
happen. I am trying to look at the 
thing, as a whole, and imagine the Con- 
stitution working. I wanted to be quite 
clear as to how it differed in any way 
from a dyarchy that we saw working in 
the Provinces. I do not see any very 
great difference? — Sir Malcolm Hailey 
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has just made what I thought was a com- 
plete answer to that, but it is a matter 
of opinion how much importance you 
attach to it. 

69-5U. One further question^ and that is 
with regitrd to the Reserved subjects 
You said that you could only conceive of 
the Army and Defence being eventually 
a transferred subject when you have com- 
plete Indianisation. Will there be any 
express provision for Indianisatioii in the 
Constitution? — it does not come into 
the Constitution at all. 

6951. It has not been considered as to 
whether there should be any definite pro- 
vision? — It does not appear to me to be 
susceiitible of Constitutional definition. 
What we have contemplated is that we 
might refer to it in the Instructions to 
the Governor-General. May I just 
amplify that, Major Attlee? The reason 
of my answer is not that I am nusympa- 
thetie to a programme of Indianisation, 
but that no one in the world, so far as 
I can see, can effectively define how long 
a process of that kind is going to take. 
It must depend upon the actual results 
from year to year. After all, the only 
test is the safety of India, and it must 
be judged as the experiment proceeds 
how quickly you can proceed with it with- 
out endangering the security of India. 

6952. Could you provide for some kind 
of annual report showing the progress 
made.® — That is a matter of detailed ad- 
ministration that we could consider. 

6953. Of course, this is a point on which 
Indian opinion is very insistent? — ^Yes. 

6954. Would you say that Foreign 
Affairs must remain Reserved as Tong as 
Defence is a Reserved subject, or is there 
any possibility of its being transferred 
sooner? — I should not like to give an 
a^wer, I think, to a question of that 
kind; I had not contemplated the ques- 
tion at all. It is so difficult to say how 
the developments will take place, how 
long Indianisation takes, for instance, 
and so on. 

6955. You could not say what are the 
conditions which must be fulfilled before 
the control of Foreign Affairs could be 
transferred?— I think it is very difficult. 

I will think over the question, but I 
certainly could not give an answer now. 

Marquess of Salislury.^ I hope the 
Secretary of State will not think that any 
large body of opinion will press him to 
define when Foreign Affairs can be 


entrusted entirely to the Federal Legis- 
lature. I do not know \^ether Major 
Attlee intended to suggest it. 

Major Attlee.'] I must say that the 
Secretary of State must not assume that 
everybody thinks he is going too far. 
That is all I say. 

Sir Austen Chamherlaui.] I only want 
to add to the observations which have 
passed between Lord Salisbury and Major 
Attlee, that in any future which I can 
conceive, the foreign relations of India 
will involve this country, and this 
country must have a say in its own 
affairs. 

'Witness.] Apart from any question of 
difference of opinion, I think Major 
Attlee will find, when he thinks over the 
question ^ further, that it is extraordi- 
narily difficult to assign dates and to 
define conditions here and now. We are 
basing our proposals upon a foundation 
of organic growth, and it is extraordi- 
narily difficult to place times and seasons 
and to define exactly when such-and-such, 
a thing will or can happen. 

Major Attlee.] Yes. I only want to 
see the shoot which grows in the Spring. 

Mr. Morgan Jones. 

6956. Sir Samuel Hoare, would I be 
right if I suggested that these White 
Paper proposals arise, in the first place, 
anyhow, from promises and pledges made 
by British Ministers ? — I think, certainly, 
promises and pledges, whether explicit 
or implicit, enter a great deal into these 
proposals; but there are other considera- 
tions that enter into these proposals as 
(well, and I would be prepared to defend 
a great many of these proposals upon 
their merits, quite apart from any past 
obligations. 

6957. When the pledges were made, 
were these other considerations cited at 
the time ? — T do- not know at all about 
that. 

Mr. Morgan Jones.] Might I ask if, 
when, for instance, the Duke of Con- 
naught spoke on behalf of Hie British 
Government, there were any conditions 
cited and spoken of India receiving Home 
Rule or Dominion Home Rule on the 
same terms as other Dominions? 

Sir Austen Ghaml)erlain.] Had we not 
better have His Royal Highness’s exact 
words, if any question is to be based 
upon them? 

Mr. Morgan Jones.] I have cited them 
already twice, Sir Austen. 
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Sir Austen Chamlerlain.^ I think we 
ought to have them again, 

Mr. Morgan Jones, 

6958. I am sorry I cannot put my hand 
on that actual quotation, and so I .will 
not press that one, my Lord. I will take 
another which I can cite. Speaking at 
the last meeting of the First Round 
Table Conference, the Prime Minister 
used these words : What have we been 
doing ? Pledge after pledge has been 
given to India that the British Raj was 
there not for perpetual domination. Why 
did we put facilities for education at 
your disposal? Why did we put in your 
hands the text-books from which we draw 
political inspiration, if we meant that the 
people of India should for ever be silent 
and negative subordinates to our rule.^* 
Why have our Queens and our Kings 
given you pledges? Why have our 
Viceroys given you pledges? Why has 
our Parliament given you pledges? ” and 
that succeeds a whole page, if not nearly 
two pages, elaborating the point as to the 
repeated pledges that have been made by 
Ministers on behalf of Parliament. Now 
the question I want to ask Sir Samuel is 
this ; Do you advance these White Paper 
proposals as a fulfilment of those pledges ? 
— ^Yes, certainly. 

Lord Ban7ceillour.2 Arising out of that, 
I think I must just ask this : Has there 
been any pledge given by Parliament ex- 
cept that contained in the Act of 1919 ? 

Mr. JRangasicami Iyenger.2 The White 
Paper Resolution. 

Witness,'] I have always thought about 
all these pledges that their strength is 
much more moral and implicit than it is 
specific. I do not mean by that that they 
ought not to be carried out in the full 
spirit in which they .were made, but my 
difficulty when I am asked to define my 
relations to a particular pledge is this, 
that almost always that particular pledge 
is in general terms. The pledges that 
Mr. Morgan Jones is now quoting are in 
general terms. I believe that in the 
White Paper proposals, we are acting 
fully within the spirit of all those past 
pledges, and that we are interpreting 
those pledges in the best possible way in 
the circumstances with which we are 
faced. 

Mr. Morgan Jones.] I have just put 
my hand upon the quotation which I 
wanted from the Duke of Connaught; I 
will read it: For years, it may be for 
generations, patriotic and loyal Indians 
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have dreamed of Swaraj for their 
Motherland. To-day you have the 
beginnings of Swaraj (self-government) 
withm my Empire, and widest scope and 
ample opportunity for progress to the 
liberty which my other Dominions enjoy.’’ 
That IS the quotation which I referr^ to. 

Sir Austen Chamhei'lain,] That shows 
the importance of having the exact 
words, if I may say so. 

Mr. Morgan Jones.] I quite agree; and 
perhaps Sir Austen will point out to me 
in what sense I have departed from the 
spirit of those words? 

Sir Austen Chamberlain,] No; I will 
not argue. I am quite satisfied that Mr, 
Morgan Jones has given us the exact 
words. I can only say I could not recog- 
nise them in his paraphrase, but that may 
have been my fault. 

Mr. Morgan Jones. 

6959. I agree. Now the next point, Sir 
Samuel, is this : Am I right or am I 
wrong in suggesting that these proposals 
faU short of what is generally understood 
to be implied by the words ** Dominion 
Self-government ” ? — I should say cer- 
tainly, if you take the Statute of West- 
minster as the test of Dominion Self- 
government. 

Sir Tej Bahadur Sapru, 

6960. But, Sir Samuel, may I ask you 
one question at this stage? Take t^e 
Dominions as they were up to the date 
when the Statute of Westminster was 
passed: what would be your reply? — My 
reply would be that the conditions in 
India differ in certain definite respects 
from the conditions in any of the 
Dominions, notably in the field of De- 
fence, and on that any Constitutional Act 
must take account of these differences of 
conditions. What we are trying to do 
in the White Paper is to take account 
of these differences of conditions and to 
give India a very wide opportunity for 
future development. 

Sir Ha7'i Singh Gour. 

6961. My Lord Chairman, with refer- 
ence to what Sir Tej Bahadur Sapru has 
said, may I inquire whether the Statute 
of Westminster created and conferred a 
new status upon the Dominions, and did 
not merely recognise their existing status, 
as was stated by the Balfour Committee? 
— ^That may or may not he so. In any 
case, it does not affect the answer that 1 
have just given. 

2 0 4 
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Mr. Morgan Jones. 

G962. Tlie point 'srlaicii I was leading to 
was this, Sir Samuel. These public 
declarations lo which I have just referred 
were made by responsible people, all of 
them. Do you not regard it as of prime 
importance that the Government should 
not in any way lay itself c)pen to the 
charge of failing to observe its under- 
takings so publicly expressed? — Certainly j 
and I claim that we are in no way open 
to a charge of that kind, 

6963. But I thought you just told me. 
Sir Samuel, that these White Paper pro- 
posals do in fact fall short of Dominion 
Home Rule? — did not understand from 
Mr. Morgan Jones that the Duke of Con- 
naught’s pledge was that in the year 1933 
India was to receive Dominion status, 
according to the interpretation of the 
Statute of Westminster, 

6964. I am merely on the point at the 
moment as to whether the pledge has 
been made. I am not concerned now so 
much with whether it is to be imple- 
mented. May I repeat my point, my 
Iford Chairman : As to whether Sir 
Samuel would regard these White Paper 
proposals as being a fulfilment of the 
pledge of Dominion Home Rule? — I have 
given my answer to that question. There 
is no point in my repeating my answer. 

Mr. M. B. Jayaher. 

6965. May I ask one question? Does 
the Secretary of State believe that the 
White Paper proposals will develop India 
for Dominion status unless they are re- 
garded as transitional proposals? — 
think they have in them the seeds of 
growth, 

6966. Into Dominion status .P — Cer- 
tainly, assuming that the distinctive con- 
ditions that separate India from the rest 
of the Dominions are eventually removed. 

Sir Austen Chamberlain. 

6967. May I interpolate a question? 
Has any time been set in any Ministerial 
pledge within which the fuU ideal must 
be realised? — Not so far as I knowj and 
I should be very much surprised if any 
Minister had made any such statement, 
for the obvious reason that we are dealing 
with uncertain factors, and nobody on 
earth can say here and now when the 
precedent conditions for such a state of 
affairs will have been satisfied. 

Mr. M. B. Jayaher.'] Yet the broad in- 
terpretation of these pledges must neces- 


sarily mean that the ideal will be reached 
within a reasonable period and not in 
eternity. 

Sir Austen Chamberlain. 

6968. As I understand the pledge it is 
merely that we shall do nothing incon- 
sistent with that, and shall at such times, 
and in such measure as we consider 
right, advance towards that goal. Would 
the Secretary of State agree with that? 
— Yes, with this one addition: and in 
the meanwhile remove wherever we are 
able the obstacles that stand in the way 
of future advance. 

Sir Austen Cliam.beTla'uh.] I accept that. 

Viscount Burnham.] Is it not laid down 
in the Preamble to the Act of 1919 that 

the action of Parliament . . . must be 
guided by the co-operation received from 
those on whom new opportunities of ser- 
vice will be conferred, and by the extent 
to which it is found that confidence can 
be reposed in their sense of responsi- 
bility.” Is not that a condition? 

Mr. Bangaswami lyenger. 

6969. May I take it that those Minis- 
ters who made these pronouncements did 
not look upon it either as a dream, or as 
a means of putting off to some indeter- 
minate future this definite ideal of 
Dominion status? — I should think it is 
certainly so. 

ALTohbishop of Canterbury. 

6970. Is it pertinent to ask whether 
there is any uniform Dominion Constitu- 
tion at all? — ^There is no uniform Con- 
stitution. Obviously one Oo-nstitution 
differs from another. When it comes to 
a question of status I think I would not 
be prepared to express an opinion. 

Archbishop of Oanterbu/ry.] But status 
is one thing — a very vague term, speak- 
ing generally, of position, but something 
quite different from any particular form 
of Constitution. It does not follow that 
because India may not have the same 
Constitution as other Dominions it neces- 
sarily is to be debarred from that general 
position which is called status. 

Marquess of Salisbury.] Dominicjn 
status, you mean? 

Archbishop of Canterbury.] Yes. 

Marquess of Salisbury.] No one would 
say the White Paper had any resemblance 
to Dominion status, of course. 

Mr. Bangaswami lyenger,] That is 
true. 

Sir Tej Bahadur Sa^pru.] That is true. 
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Lord MankeillourJ] Are not the words 
of the Preamble that have been quoted. 
“ with a view to the progressive realisa- 
tion of responsible government in British 
India as an integral part of the Empire.'' 
That does not imply necessarily Dominion 
status ? 

Sir Tej Bahadur Sapru."] May I point 
out to you. Sir Samuel, that the inter- 
pretation suggested by Lord Rankeillour 
just now was put by Sir Malcolm Hailey 
in the Legislative Assembly, and was ex- 
pressly repudiated by Lord Irwin in his 
announcement, and I am willing to 
quote that. 

Marquess of Beading.'] If that is to 
be inquired into you must take into 
account that there was a debate on the 
term used, and the Prime Minister defi- 
nitely stated, and wrote a letter to Mr. 
Baldwin, that the use of the term 
“ Dominion status " did not involve any 
change of policy. You must take that 
into account. 

Sir Tej Bahadur Sapru, 

6971. I should like to take it along 
with what Lord Irwin, who was the Vice- 
roy at the time, stated and declared to 
us, and I am going to quote it. The 
whole trouble arose because of that inter- 
pretation which was put by Sir Malcolm 
Hailey at that time in the Legislative 
Assembly. That is the beginning of the 
whole trouble? — Could not we now get 
back to the proposals actually in the 
White Paper? 

Lord Irwin.'} As my name has been 
taken in vain, it might be worth while 
to interject that my much discussed 
Declaration dealt entirely with the realm 
of ultimate purpose. It made no com- 
mitments whatever as to date, as I 
was careful to point out to Sir Tej Sapru. 

Sir Tej Bahadu/r Sapru.] I never sug- 
gested that you or anyone committed 
himself to a date. That is a matter of 
argument as to what you mean by making 
those Declarations, hut, for heaven's 
sake, I say, do not try to whittle down 
that Declaration as was attempted to be 
done in the Legislative Assembly. That 
has been the beginning of all the trouble 
in India, and if at this stage we are 
told that the Declaration only means 
responsible government and nothing more 
speaking for myself, I have nothing more 
to do with this Constitution. 

Lord BarikeiUou/r.] Those are the words 
of Parliament. NTo Viceroy can overrule 
them. 


Sir Te3 Bahadur Sapru.'} We attach 
much more importance to the Declara- 
tions of the Sovereign and the 
Sovereign’s representatives, and we re- 
fuse to be drawn into these hairsplitting 
distinctions between the Viceroy and the 
Parliament. WT’e take our stand on the 
Declaration of the King. 

Mr. Morgan Jones.} My question con- 
cerned the purpose rather than the date. 

Marquess of Salisbury. 

6972. Let there be no mistake. We do 
not admit any pledge except a condi- 
tional pledge? — I should hope we will not 
get into a long controversy over terms. 
What I am interested in are the pro- 
posals actually in the White Paper. 

Mr. Morgan Jones. 

6973. I quite agree, only it is import- 
ant that we should be quite clear that 
we are playing fair (if I may use the 
expression without offence) by the Indian 
people by carrying out, as far as we can 
within the limits of time, pledges we 
have made. That is the whole question? 
— ^I honestly believe we are playing fair, 
within the framework of our proposals 
there are seeds of growth that, if the 
Constitution is reasonably worked on both 
sides, will lead to very great develop- 
ment in the future. 

6974. I will not press that any further. 
Gu the question of the accession of the 
States might I ask you this question, as 
to whether you have considered setting 
a time limit by which time the States 
must indicate their accession or other- 
wise? — ^We have often considered that 
proposal, and we have always turned it 
down for this very obvious reason. We 
cannot compel the States to come in if 
they do not wish to come in, nor can we 
compel them to agree to Instruments of 
Accession before they wish to agree to 
the Instruments of Accession, and it has 
seemed to me that the worst possible 
policy would be to appear to be putting 
a pistol at their heads when the whole 
basis of our proposals is founded upon the 
idea of free consent and free agreement. 
When I say that, it does not mean that 
we are not anxious that they should 
accede at the earliest possible date. We 
are anxious that they should accede at 
the earliest possible date, and we will 
try to do our best to smooth over the 
difficulties and to make their accession 
at a reasonably quick date. Further 
than that, I feel we cannot go, and, 
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further than that, I think that it would 
be very unwise, in the interests of those 
who wish to see a Federation, to go. 

6975. Inasmuch as the States quite 
properly feel that they would like to see 
the whole picture before they take a 
decision, is it no-t equally fair that the 
other parts of India should like to know 
what their picture would he like vis-a-vis 
the States.? — I should think British 
India will know pretty well the picture 
when the Act is passed. 

6976. They will not know how many 
States are coming m by a certain date, 
I mean.? — Yes, they will; they know that 
the Federation will not take any effect 
until X number of Princes accede. 

6977. They will know the minimum 
number but they will not know how many 
will actually come in beyond the 50 per 
cent? — ^I would have thought that should 
not affect their view very much. 

Sir Tej JSahadur Sapru. 

6978. Would it not? — Just tell me, Sir 
Tej, what is in your mind. I do not 
follow the point. 

6979. Supposing we wait for about a 
year or two, and find that the Indian 
States are not ready to come in, or you 
cannot get 51 per cent, of the Indian 
States to come in, the position will be 
that we shall have gone back to the re- 
commendations (more or less, I do not 
say precisely) of the Simon Commission. 
We shall have to have only Provincial 
autonomy and nothing more unless, of 
course, you then entertain any proposition 
with regard to change of opinion at the 
Britidi Indian centre? — ^But, Sir Tej, 
Mr, Morgan Jones’ point was a some- 
what different point, and it seems to me 
yonr difficulty would be equally great 
whether you have a time limit or whether 
you do not. How much better off will 
you be if you have a time limit, and you 
find at the end of that time limit a suffi- 
cient number of Princes have not acceded. 
You will be in exactly the same position 
as the position you have just described. 

6980. No. I think then we shall ask 
you to alter the character of the Centre, 
irrespective of the Indian Prmces, 
because we have never waived that claim ? 
— ^Here, of course, we are getting on to 
a rather wider issue, but I have always 
said myself, and I believe my view has 
represented the view of the Government 
generally, that if there was a long and 
indefinite period of delay obviously we 
should have to consult together again in 
view of the then existing cir^'amstanoes. 


6981. You have no doubt said that, and 
in the White Paper there is that state- 
ment. I recognise that.? — ^Yes. 

Mr. ZafruUa Khan, 

6982. May I make one suggestion, or 
put one question to the Secretary of 
State, arising out of the last matter 
referred to. We fully recognise that the 
States must come in of their free con- 
sent. We also recognise that it is no 
use trying to put any kind of pressure 
upon them to come in. We also recog- 
nise, if the period continues to be in- 
definite during which we do not know 
whether they are coming in or not, a new 
situation is then created which we must 
face, hut could the Secretary of State 
give us some idea as to how lo-ng he would 
he prepared to wait for the coming, or 
not coming in, of the States, and what 
sort of period, roughly, would convince 
him that it is not worth while waiting 
now under these circumstances, and we 
must face the new situation? — have 
always hesitated to make any estimate 
of years. If I prophesy too short a time 
everybody will say what a very foolish 
person I was. If I am cautious, and I 
give a more distant figure, then a great 
many people will say : “ You are post- 
poning these things indefinitely; it is 
quite obvious you do not want to take 
action.” I cannot go further than say 
that as far as we are concerned we will 
remove every possible obstacle that we can 
remove, and we will do our utmost, 
assuming Parliament endorses these or 
any other proposals, to see that these 
proposals are put into effect at the 
earliest possible date. 

Mr. ZafruUa Khan,'} I cannot press 
you further. 

Mr. Morgan Jones, 

6983. Turning now to the question of 
the Legislature itself, as I understand it, 
the White Paper will expect the 
Governor-General himself to appoint the 
Minister who will carry the greatest 
majority in the House? — ^Yes. 

6984. Does not Sir Samuel think that 
from the very outset it will he 
better that the Governor-General should 
invite that leading personage himself to* 
accept the responsibility of appointing 
his colleagues in the Cabinet as the case 
may be? — ^I would rather leave it to 
practice and usage. I am not biased 
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against the kind of development that Mr. 
Morgan Jones foresees at all. 

6985. But if such a man were invited 
to form his own administration, having 
regard to the fact that he would depend 
upon a majority in the Legislature, he 
would be more likely, would he not, to 
appoint representatives of the minority 
groups who would be prepared to co- 
operate with him and to work successfully 
with him than if Ministers were chosen 
by the Govenior-Geueral for him? — I 
think that may be so, and I think that 
may well be the line of development, but 
with so many uncertain factors, par- 
ticularly 'with the uncertain factor 
arising from the need of seeing that the 
Princes are adequately represented and 
that the minorities are adequately repre- 
sented in the Government, I would rather 
leave the picture a free and open picture, 
without trying to define the situation too 
rigidly. 

6986. But you would contemplate, 
would you, that any Ministry formed 
should ipso facto be representative of the 
Princes and minority groups as well? — 
Yes. 

6987. Will not that mean a somewhat 
heterogeneous kind of Ministry? — It is 
inherent in the whole system of All-India 
Federation. 

6988. I wonder if you recall the occa- 
sion when I think Sir Tej Bahadur Sapru 
was discussing the question as to whether 
a Ministry should resign or not when a 
question relating specifically to the Pro- 
vinces was before the Legislature, and 
the problem was as to whether a Minis- 
try should resign, seeing that it had been 
defeated on a purely provincial problem 
by an aggregation of votes from the 
States and the Provinces. You remember 
the point? — I think the point was upon 
an exclusively Bntish-India problem 
rather than an Indian problem. 

6989. That is what I meant by Pro- 
vinces ? — Yes. 

6990. Do you remember the suggestion 
which I ventured to make, that, instead 
of the Minister being called upon to re- 
sign upon a defeat of that sort, the 
Princes should not be expected to vote 
upon purely British-India questions, and 
that, since the Princes had not voted, the 
Ministry should not be expected to re- 
sign? — ^Here again I think it is one of 
those difficult questions, the solution of 
which must be left to usage. That was 


why I said this morning that I preferred 
to leave questions of this kind to conven- 
tion, rather than to definition and statu- 
tory enactment. 

C991. Do you think it is a wise provi- 
sion that the Governor-General should 
when he thinks fit preside over the meet- 
ings of the Ministry .P — Yes, I do for moie 
reasons than one. I think the reason to 
which I attach the greatest importance is 
that I do look to the Governor-General 
to bring together the two sides of the 
Ministry, namely, the^ Counsellors re- 
sponsible for his Reserved Departments 
and the Ministers who are collectively 
responsible to the Legislature, and I 
believe the Governor-General 'will provide 
the most effective bridge between the two 
sides of the Government. 

6992. But for the purpose of developing 
the idea of collective responsibility would 
not it be desirable that the Governor- 
General should absent himself from those 
Ministries and leave those problems 'bo be 
decided by his Ministeis, reserving to 
himself, of course, the powers which are 
reserved?— ‘We have left the Governor- 
General free to preside or not as he thinks 
fit, and I think that is really the wise 
course. I would imagine myself that, at 
any rate in -the early days of the con- 
stitution, and I daresay for some years 
to come, the Governor-General and the 
Governors will normally preside at their 
Cabinet meetings and that by doing so, 
as I said just now, they will make a 
bridge between the two sides of Govern- 
ment. That seems to me to be a very 
important duty imposed on them, particu- 
larly in the early days of the constitution. 
How the constitution will develop later, 
whether it will develop upon our lines, in 
which it is the Prime Minister only who 
presides, or not, I should not like here 
and now to say; but what I will say is 
that we put no obstacle in the way of 
development taking place on those lines. 

Sir Tej Bahadwr Sapru, 

6993. Is there anything in the White 
Paper to prevent the Ministers meeting 
together themselves and evolving their 
own policy and then going to the Gov- 
ernor-General? — Obviously under the Con- 
stitution we do not control the informal 
acts of the Ministers. They are at 
liberty to meet together and discuss 
things as they like. 
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Mr. Morgan Jones, 

6994- I take it, since this Ministry can 
be representative of the States and the 
other parts of British India as well, it 
is possible for one of the States repre- 
sentatives to become Prime Minister of 
All India?— Yes- 

6995. I would, like to ask one question 
in regard to what I might call a border 
problem. Suppose there is a State — ^first 
of all, let us assume a State which has 
acced^, which is contiguous with a part 
of British India, and there happens to 
be on that border, shall we say, a fac- 
tory whose employees are in the territory 
of the State and in the territory of 
British India. Am I making myself 
clear? — ^Yes. 

6996. Under this Constitution will it 
be possible for the Central Legislature to 
embark upon legislation dealing with the 
well-being of the inhabitants and 
workers in that factory who live in the 
States territory? — ^What does Mr. Mor- 
gan Jones mean by their well-being ? 

6997. Suppose health legislation, or 
labour legislation, or education? — Only 
to the extent that the State has surren- 
dered the appropriate powers to the 
Federal Government. 

Mr. Morgan Jones."] Shall we suppose 
one that has not surrendered them being 
contiguous, then do you contemplate 
that the body of people working in the 
same factory shall be subject to two sets 
of laws just because one set happened to 
be living in the unacceded territory and 
the others in the British India territory? 

Mr. Zafrulla Khan,] Is your supposed 
factory situate in British India or in 
the States? 

Mr. Morgan Jones. 

6998. I will suppose for the moment in 
is in British In-cua? — If it is in British 
India it will obviouslv be subject to 
British India factory legislation. 

6999. But th^ laws iwhich govern the 
working hours of the men will apply to 
the men working in British India, but 
not to the men working on the other side 
of the Border? — ^No, as far as I under- 
stand the position, a factory in British 
India would, in all respects, be subject 
to British India factory legislation. 

Mr. Morgan Jones,] I think I follow. 

Sir Bahadm 8apm,] That is so. 


Mr. A/, li. Jayaker, 

7000. May I follow that point a little 
furthei ? Supposing British Indian legis- 
lation requires maternity benefits to be 
given to the working women will that 
apply to those operatives who are resi- 
dent in the Indian States, although work- 
ing in a factory situated in British 
India ^ — Only so far as i understand the 
position, it the States have transferred 
such powers to the Federal Government. 
The whole basis of our Federal scheme is 
that we do not interfere in the internal 
management of the States except to the 
extent that they have surrendered powers 
to the Federal Government. 

7001. Therefore, the case will be like 
this: Assuming the State has not sur- 
rendered that power to the Federal Gov- 
ernment you will come across this 
anomaly, that a section of the operatives 
resident in British India will have ma- 
ternity benefits accorded to them, while 
another section resident in an Indian 
State will have no such benefits, although 
all the operatives work in the same fac- 
tory? — ^I do not see how you can expect 
not to have anomalies in the kind of con- 
ditions that we are contemplating, 
"Whether an actual case of that kind is 
likely to arise or not I do not know. 

Mr. Morgan Jones, 

7002. May 1 put a case of a different 
sort from that I put a moment ago — one 
which appeals to us on these benches more 
particularly: the rigiht to withhold his 
labour, the right to strike, to put it more 
bluntly. In British India that may be 
safeguarded 5 in the State it may not? — 
My answer is the same. The whole basis 
of this Federation is that we do not 
intervene in the internal affairs of the 
States, except to the extent that those 
internal affairs are affected either by par a- 
mountoy or by the transfer of the powers 
to the Federal Government. That is the 
whole basis of this scheme. 

7003. You do not interfere in the State ; 
I quite follow that. But if you look at 
page 16 of the Introduction I may per- 
haps explain how question arises. It 
is paragraph 28 : ** It may be, however, 
that measures are proposed by the 
Federal Government, acting within its 
constitutional rights in relation to a 
Federal subject, or in relation to a sub- 
ject not directly affecting the States at 
all, which, if pursued to a conclusion, 
would affect prejudicially rights of a State 
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in relation to which that State had trans- 
ferred no jurisdiction. Or, again, policies 
might be proposed or events arise in a 
Province which would tend to prejudice 
the rights of a neighbouring State.” The 
point I had in mind was this; Would 
those particular words imply that since 
the State would argue that legislation 
to provide the right to strike would pre- 
judicially affect their interests, therefore 
the Federal Legislature may be forbidden 
by the Governor-General from embarking 
upon it? — I do not think we were con- 
templating a case of that kind at all. 

7004. But it would be possible? — ^We 
are not contemplating the constant inter- 
vention of the Governor-General in the 
field of social legislation on the ground 
that a particular act of social reform 
might react badly in a particular State. 
That is not the kind of contingency we 
are contemplating. 

Mr. Morgan Jones.] E am much obliged 
for that answer. 

Marquess of Beading, 

7005. May 1 ask one question on what 
you have said, Secretary of State? If 
subjects of an Indian State are working 
in a factory in British India subject to 
the British-Indian law, would they not, 
whilst they are working in the factory, be 
subject to the Brirish-lTidian law.? — ^Yes; 
I am informed that they would. 

Mr. Morgan Jones,'] May I return to 
the obseiwation of Lord Reading; I do 
not think he quite met my point. 

Marquess of Beading.] May I say I was 
not attempting to meet the point? What 
1 was trying to do was to clear some 
confusion which had arisen during the 
discussions by getting that point clear; 
that was all, 

Mr. Morgan Jones, 

7006. I ask Sir Samuel Hoare, though 
it is true that the same legislation will 
apply to employees either from the States 
or from British India, in so far as work 
inside a factory is concerned, when a 
strike takes place their domicile is in 
the States or in British India, and, there- 
foire, must not two sets of laws neces- 
sarily apply? — would not like to get 
into a legal argument on this point; I 
would have thought only one set of laws 
would apply in the factory, 

7007. Yes, inside the factory, inside the 
building ? — Yes. 

7008. But suppose men were on strike, 
and, shall we say, picketing their fellows 


in the States, or picketing their fellows 
in British India. The law may permit 
it within British India; the law may not 
permit it within the State? — I think one 
cannot help anomalies of that kind in 
any Federation, and I think one might 
equally find anomalies of a different kind, 
but none the less anomalies, between one 
Province and another. 

7009. I w'ill not press that further. One 
more question, and I hope this is not con- 
tentious. Will Sir Samuel Hoare please 
explain to me, as I indicated 1 would 
ask him to do to-day, what is involved 
by these ecclesiastical matters in reserve? 
— I think it might be a good thing, my 
Lord Chairman, if I followed the course 
1 adopted at the last Round Table Con- 
ference, and put in a short Note as to 
what we contemplate to be included under 
the term, ‘‘ The Ecxilesiastical Depart- 
ment.” Short, however, of putting in 
this Note, I would say, generally speak- 
ing, in answer to Mr. Morgan Jones, 
that we contemplate a Department that 
will provide adequately for the spiritual 
ministrations of the Army and the 
British Services. Over and above this 
provision, there are, under existing con- 
ditions, certain chaplaincies and certain 
branches of expenditure, not at all big 
branches of expenditure, nor numerous 
chaplains, whose duties, it might be 
urged, are principally for the Briti^ 
population outside the British Army and 
the British Services. Obviously, we could 
not suddenly bring to an end ministra- 
tions of that kind, but we should aim 
our policy at restricting the Ecclesiastical 
Department specifically to the British 
Services and the British Army, and in a 
space of time, we should reach that posi- 
tion. In the meanwhile there would be 
some of these quite small expenses that 
might go on for a period of time, but 
they would he expenses that would be 
coming to an end. 

7010. But they would fall upon public 
funds of India? — ^As they do now. 

7011. How much is involved, can you 
tell me? — Quite a few thousands a year, 
it would be, and a diminishing sum. 

Sir Ahdur Bahim, 

7012. 30 lak?hs? — ^But it is not 30 lakhs,, 
in answer to Mr. Morgan Jo-nes’ question.. 
Mr. Morgan Jones was asking the ques- 
tion how much of this expenditure is not 
exclusively for the Army and the British 
Services. My answer is that it is a very 
small sum. 
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Sir y. Sircar. 

7013. The Secietary of State was asked 
to consider the case ot a facrtory provision 
m India and men and women being resi- 
dents of a neighbouring State and cer- 
tain so-called peiplexities and anomalies 
were pointed out to him. May I ask him 
whether those perplexities and anomabes 
do not exist now to-day if the facts 
given by Mr Morgan Jones are assumed P 
Are we not in exactly the same position P 
— 1 should think in exactly the same 
position. 

7014. May I take it that the Secretary 
of State will agree that, as regards ^e 
perplexities and anomalies, Federation 
or no Federation has nothing to do with 
it? — ^If Federation hag anything to do 
with it, 1 would have thought that 
Federation would help to remove rather 
than to intensify anomalies of that kind 
by bringing people together. 

Earl of Perbp. 

7015. Does not that anomaly occur 
almost every day on the Frontiers of the 
European Continent? — Everywhere. 

Dr. B. E. Ambedkar, 

7016. Arising out of the questions that 
were put by Mr. Morgan Jones regarding 
the pledges, you stated that no respon- 
sible statesman in this country has bound 
himself to time and pace. Is that so? — 
Tee. 

7017. But I think there is a general 
agreement that the ultimate goal of 
India’s Constitution is to be Dominior 
status? — ^It has constantly been so stated. 

7018. So that on the question of ihe 
ultimate goal, there is res^ no dispute P 
— ^That would be so, yes. 

7019- Now what I want to ask you is 
this: In view of that, would you be pre- 
pared to put this in ^^e Preamble to the 
Gkwemment of India Act^ that the ulti- 
mate goal of India’s Constitution would 
be Dconinion status, leaving the question 
of the time and the pace to be 
determined by circumstances as they 
wrifie?— -I do not think here and now I 
would like to give a pledge as to what is 
CT is not put in the Preamble of an Act 
of l^liaznent. 1, myself, am prejudiced 
against Preambles ol Acts of Parliament, 
for reasons good or bad, and I would 
rather say neither yes nor no to Dr. 
Ambedkar’s questioa. It is a point that 
ou^t to be considered by the Committee, 
I would not regard it as a question of 


principle, one way oi the other* 1 think 
It is essentially a matter for discussion. 
Upon the face of it^ 1 am against these 
general declarations in Preambles. 

7020. 1 want to say this, that this is 
not a point in dispute now, and, in view 
of the fact that it would have a re- 
assuiing effect on the Indian people, it 
would be desirable to have this embodied 
in the Preamble to the Government of 
India Act® — ^We must take note of what 
Dr. Ambedkar has said upon the point. 

7021. Now the next question that 1 pro- 
pose to ask you is with regard to the date 
of the Federation; that in view of cer- 
tain uncertain elements connected with 
the entiy of the Princes into the Federa- 
tion, it was not desirable to give a date 
for the inauguration of the Federation. 
Now the point that 1 propose to put to 
you is this: What would you say to a 
proposal like this — am making it as my 
own: Supposing you started the Federa- 
tion without waiting for the Princes, and 
had a nominated bloc appointed by the 
Viceroy or the Governor-funeral, it may 
be from officials or non-officials, it may be 
partly from officials and partly from non- 
officials, and then inaugurate your 
Federation, and then, as the Princes come 
m, eliminate the nominated bloc to 
make room for such Princes as begin to 
come in? Have you any objection to a 
proposal of this sprt? — ^Yes, I have several 
objections to it. I think that, perhaps, 
the strongest that occurs to me offi-hand 
is that it is a completdy new one. Here 
for the last three years we have been 
considering no other kind of Federation 
than an All-India Federation, with the 
Princes adequately represented in it. 

7022. Quite true, but let me pursue 
this point? — ^May I just finish my 
answer? Secondly, I would say, even 
apart from that very formidable objec- 
tion, an objection that would mean iffiat 
we should have to start all our discus- 
sions over again, there is the further 
objection ihat I do not see what is to 
happen supposing when you had got your 
nominated bZoe, the Princes then do not 
come into the Federation at all. 

7023. 1 will put my next question. 
You want the Princes’ representation as 
a stabilising element? — ^No; more than 
that, Dr. Ambedkar; I would not 
restrict myself to that at all. 1 want 
the Princes' accession for a number ot 
reasons. I believe, quite apart from 
the stabilising effect of the Princes’ 
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representation, they can bring into the 
Government of India many very valuable 
influences. 

7024. But my point is this. I am not 
making this suggestion as a permanent 
part of the Constitution. I am making 
the suggestion for the transitional period 
until the Princes come in. I am only 
trying to get over the diJBSiculty that 
you would say would arise if the Princes 
do not make up their minds to come in 
in a stated period. I am only trying to 
get over the difl&culty as to date ? — 
quite see that. None the less, with 
the best will in the ivorld, I do see the 
very formidable objections that I have 
just mentioned to a transitional plan of 
this kind. 

Naw^ab Sir Jjiaqat Kayat-Klian.'] In 
any case, if I might interject, had that 
not better be brought out when you meet 
again, in the event of such a contingency 
arising. It has been promised that 
when a contingency arises we meet 
again. I think a suggestion of that 
nature would be more appropriate then 
rather than now. 

Sir A. P. Patro.] You will not be there 
when it comes. 

Witness.'] I have always thought that 
it is really a great mistake, particularly 
for those who are really interested in 
setting-up an AJl-India Federation, to 
concentrate upon setting up some kind 
of provisional government upon the 
assumption either that Federation is 
never coming into existence, or that 
Federation is only coming into existence 
in the very indefinite future. I believe 
myself that Members of the Committee 
and Indian Delegates who make pro- 
posals of that kind, although they do not 
wish the result of their proposals to be 
in the least what it will be, are really 
putting Federation further and further 
into the distance. I only go on repeat- 
ing my own opinion, and I must rely 
upon my British and Indian friends to 
see that time after time it is not mis- 
represented by our enemies outside. 

Dr. B. B. Aml)edkar.] May I pursue- 
this a little further. Do you think 
Federation is more important, or responsi- 
bility is more important? 

Sir Tej Bahadur Sapru. 

7025. Or neither? — ^I do not see the 
point of Dr, Ambedkar’s question. 


Dr. B. It. Amhedicar. 

7026. My point is this. 11 you are not 
prepared to consider auj alternative for 
a transitional period the conclusion is that 
there can lie no responsibility unless there 
is Federation? — -itOi-ily .‘lovr Dr. Ambed- 
kar is raising issues that we have 
been discussing for three years. For 
three years we have assumed iu 
every discussion we have had that 
these proposals are based upon a founda- 
tion of All-India Federation, and I am 
not prepared to-day, alter three years of 
these discussions, to reopen this question. 

Dr. B. B. Atnbedkar.] It is true. I 
do not want to pursue the matter, I am 
only suggesting an alteimative for your 
consideration. I have tw'o more ques- 
tions to ask, hut 1 do not know whether 
they will be within the ambit of the topic 
we are discussing. One is in relation to 
the qualifications of candidates for the 
Federal Upper Chamber. 

Archbishop of Canterbury.'} I think 
that would more properly come under 
franchise, would it not? 

Dr. B. B. Amhedkar.} I would like to 
ask a question or two about financial 
safeguards. 

Archbishop of Canterbury.} I think thaL 
clearly comes within finance. 

Dr, B. B. Amhedkar. 

7027. I want to ask a question or two 
about defence. You remember that the 
Suh-Committee on Defence in its report 
recommended tlxat there should be a Mili- 
tary Council. I do not find any proposal 
in the White Paper dealing with that? — 
For the very good reason that we do not 
think that is a Constitutional proposal. 
It IS an administrative proposal. 

7028. Are you going to have it? — I have 
always myself been in favour of having 
in India something in the nature of the 
Committee of Imperial Defence here. 1 
believe in actual practice it will be found 
to be necessary. It is very important to 
bring not only the Defence Ministers, and 
the Defence of&cials, in touch with De- 
fence problems, but now that Defence 
covers eo very wide a field of the life of 
a nation we have found here it is of great 
value to have a Committee of some kind 
in which the appropriate Ministers can 
be had in for specific discussions, and 
there is a strong body, not only of civil 
opinion, but also of military opinion in 
India ihat is in favour of the develop- 
ment of some such Committee as this,* 
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ba:; es^eutijilly it is an administratiTS 
question rather than a question tiiat can 
be dealt with in an Act of Parliament. 

Alarquess of /b'aZisbur^. 

7029. It .would be a purely advisory 
body, I suiipose? — Yes, as the Committee 
of Imperial Defence is here. 

bir Te] Bahadur Sapru, 

7030. Perhaps Sir Malcolm Hailey 
would be prepared to say is not there 
something of that kind now? There used 
to be something of that kind m the time 
of Lord Chelmsford. I attended some of 
the meetings.'^ — I went into this in some 
detail with the gentleman who probably 
knows more about the^ Committee of 
Imperial Defence than anybody else, 
namely, Sir Maurice Hankey, and he and 
I both agreed that there was a line of 
very useful development to be followed 
in India very much in the kind of way 
that we followed it here, namely, a very 
elastic body with certain members that 
practically always attend; other members 
had in for specific discussions, and the 
body always being as the Committee of 
Imperial Defence is here, an advisory 
and not an executive body. 

Sir €. P. Bamaswami Aiyar^ 

7031. Are there not the beginnings of 
such a system now ? — 1 think so. I think 
from the discussions I have bad the Com- 
mander-in-Ohief and the senior officers in 
future would find such a body very 
useful. 

Sir Tej Bahadur Sapru, 

7032. My impression is that at the time 
of Lord Chelmsford there was such a 
body, and Sir Malcolm Hailey used to go 
in as Finance Member? — (Sir Malcolm 
Hailey,) That .was mainly for consider- 
ing cases in connection with Waziristan, 
and the Chief of the General Staff and 
various other officers used to come in and 
discuss it with various officers of the 
Executive Council, 

Sir Tej Bahadur Sapru,"] That is my 
impression. 

Dr. B. B. AmbedJcar, 

7033. With regard to the reserved sub- 
jects, you do not propose to make that 
part of the budget votableP — (Sir Samuel 
Zoare,) That is ao. 

7034. That is opposed to the theory of 
^Reserved Departments as it exists now 
under the Government of India Act? — 


It IS based upon all our previous discus- 
sions, and I thought, although there was a 
good deal of discussion at the Round 
Table Conferences about certain features 
of Defence, there was a very general 
agreement upon the point that the monies 
should not bo votable. 

7035. Do you see any very great danger 
if the Legislative Assembly vote upon 
it, and the Viceroy had the power to 
certify, if he found any drastic cut was 
made? — I think it is better in a matter 
of this kind, in which the responsibility 
of the Viceroy is clear and unquestioned, 
that whilst opportunites should be given 
for discussion, the necessary expenditure 
should be non-votable. 

Dr. B. B, Amhedhar,] The next ques- 
tion is with regard to the appointment 
of the commander-in-chief. I do not find 
any specific proposals dealing with that 
in the White Paper. Section 19 of the 
Government of India Act merely states 
that the commander-in-obii^fi shalll be 
appointed by His Majesty by Warrant 
under the Royal Sign Manual. 

Sir Tej Bahadur Sapru. 

7036. It is a curious accident that in 
the present Government of India Act 
there is no reference to the appointment 
of the commander-in-chief. All it does 
is to provide that if the commander-in- 
chief is a Member of the Executive 
Council he shall take precedence over the 
other Members of the Executive Council? 
— Whether there are provisions in the 
White Paper or not, it is intended to 
continue the appointment of a coan- 
mander-in-ehief. 

Dr. B. B, Amhedhar, 

7037 . Section 19 (1) of the present 
Government of India Act says: “The 
Commander-in-Ohief of His Majesty’s 
forces in India is appointed by His 
Majesty by warrant under the Royal Sign 
Manual.”? — Yes; that would probably 
go on in much the same way. 

Lord Irwin. 

7038. Is not the matter referred to in 
Proposal 6 at the foot of page 39 of the 
White Paper? — Yes, paragraph 6, page 
39. 

Dt. B, B, Amhedhar, 

7039. Paragraph 6 does not say how his 
appointment is going to be made — on 
whose advice? — ^By the Crown. 
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7040. On whose advice? — The appoint- 
ment is made by the Government here. 

Sir Austen Ghamherlam. 

7041. By His Majesty acting on the 
advice of Ministers at home? — ^Yes. 

Dr. B. B, Amhedkar, 

7042. I looked up the other day the 
Debates in the Legislative Assembly 
dated the 17th February, 1921, and Sir 
Godfrey Pell described the circumstances 
under which the Oommander-m-Oliief was 
appointed in these terms : “ The appoint- 
ment of the Commander-in-Chief is made 
by His Majesty the King on the advice 
of the Cabinet, and the Cabinet natur- 
ally turns to the Chief of the Imperial 
General Staff, the highest military 
authority in the British Empire, for 
advice.’’ So the position is that the 
Commander-in-Chief under the present 
law or practice is appointed by the 
Cabinet on the advice of the Chief of the 
Imperial General Staff? — He is not 
appointed by the Cabinet; he is 
appointed by the Crown, on the advice of 
the Prime Minister, or whatever it may 
be — the Secretary of State fo-r India 
here. 


7043. The point I want to put to you 
is this; Do you think this practice is 
consistent with the new sort of Govern- 
ment we are contemplating, considering 
that Defence is to be largely a responsi- 
bility of the Indian people and the 
Indian Legislatures? — ^I think it is quite 
inevitable with Defence a reserved De- 
partment. 

7044. But it is also going to be a 
responsibility of the Indian people and 
the Indian Legislatures. How is the 
appointment of an important officer who 
is going to be in charge of a very import- 
ant Department under the new Govern- 
ment, who is appointed not on the advice 
of the Secretary of State, not on the 
advice of the Governor-General, but on 
the advice of the Cabinet in consulta- 
tion with the Chief of the Imperial Gen- 
eral Staff, compatible with a Govern- 
ment whose Defence will be a responsi- 
bility of the Indian people? — Surely, if 
Defence is a Reserved Department the 
Government to whom those reserved De- 
partments are responsible should make 
the appointment. 

7045. I can understand the Viceroy 
making this appointment; I can under- 
stand the Secretary of State making the 
appointment? — That is what it comes 
to. 


(The Witnesses are directed to withdraw-) 

Ordered, That this Committee be adjourned to Thursday next, at half-past 

Ten o’clock. 


DIE JOVIS, 20° JULII, 1933 
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Lord Archbishop of Canterbury, 
Lord Chancellor. 

Marquess of Salisbury, 

Marquess of Zetland. 

Marquess of Linlithgow. 

Marquess of Reading. 

Earl of Derby. 

Earl Peel. 

Lord Ker (Marquess of Lothian). 
Lord Hardinge of Penshurst. 

Lord Irwin. 

Lord Snell. 

Lord Rankeillour. 

Lord Hutchison of Montrose. 
Major Attlee. 


Mr, Butler, 

Major Cadogan. 

Sir Austen Chamberlain. 
(Mr. Cocks. 

Sir Reginald Craddock. 
Mr. Davidson. 

Mr. Isaac Foot. 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Sir Joseph Nall. 

Lord Eustace Percy. 

Miss Pickford. 

Sir John Wardlaw-Milne, 
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Ihe following Indian Delegates were alao ijresent : — 
ixuiAx States Repeesei^taiives. 


Rao Bahadur Sir Krishnama Chari. 
!Nawab Sir Liaqat Hayat-Khan. 

Sir Akbar Hydari. 

Sir Mirza M. Ismail. 


Sir Manubhai N. iMehta. 
Sir P, Pattani. 

Mr. Y. Thombare. 


Bbitish Indian Representatives. 


His Highness the Aga Khan. 
Sir C. P. Ramaswami Aiyar. 
Dr. B. R. Ambedkar, 

Sir Hubert Carr. 

Mr. A. H. Ghuznavi. 
Lt.-Col. Sir H. Gidney. 

Sir Hari Singh Gour. 

Mr. Rangaswami lyenger. 
Mr. M. R. Jayaker. 

Mr. N. M. Joshi. 


Begum Shah Nawaz. 

Sir A. P. Patro. 

Sir Abdur Rahim. 

Sir Tej Bahadur Sapru. 

Sir Phiroze Sethna. 

Dr. Shafa’ at Ahmad Elhan. 
Sardar Buta Singh. 

Sir N. N. Sircar. 

Sir Purshotamdas Thakurdas. 
Mr. ZafruUa Khan. 


The MARQUIS of LINLITHGOW in the Chair. 


The Right Hon. Sir Sa3iuel Hoare, Bt., G.B.E., C.M.G., M.P., Sir MaiiOOIiM 
G.C.S.I., G.C.I.E.5 Sir Findlatbr Stewart, K.C.B., K.C.I.E., G.S.I., and Sir 
John Henry Kerb, K.C.S.I., K.C.I.K. are further examined. 


Chairman, 

7046. Sir John Kerr, you are late of 
the Indian Civil Service, now retired. 
I think the last office which you held in 
India was that of Governor of Assam? — 
(Sir John Kerr,) Yes. 

7047. Secretary of State, I think you 
might wish to describe the circumstances 
in which you have asked Sir John Kerr 
to attend with you to-day? — (Sir Samuel 
Eoare.) My Lord Chairman, I have 
brought with me to-day Sir John Kerr 
particularly to deal with the more de- 
tailed questions about the Franchise. It 
seemed to me that, first of all, with his 
administrative experience, and, secondly, 
with hie experience on the Franchise 
Committee he could deal with a number 
of questions that I feel sure will be asked, 
namely, as to whether administratively 
the kind of scheme contemplated in the 
White Paper is practicable. I would 
therefore suggest to the Committee and 
the delegates that he should deal with 
questions of that kind. When, however, 
questions of more general policy arise 
‘^en I can deal with them. 

7048. I think, Sir John Kerr, that you 
were Deputy-Chairman of what is called 
the Lothian Committee on the franchise ? 
— (Sir John Kerr.) Yes, 

7049. Do you hold any official position 
at this moment? — ^No, none at all. 


Marquess of Salisbury, 

7060. Secretary of State, I think you 
do not follow in the White Paper abso- 
lutely the Lothian Report, but in it» 
main outlines you do? — (Sir Samuel 
Soare,) That is generally so. 

7061^ In particular for the Federal 
representation you, in the White Paper, 
have selected direct election for the Cen- 
tral Assembly.? — ^Yes. 

7062, Of course, I need not remind, you 
that there (have been a great deal of 
questions about that. Do you look upon 
that as an open question, whether it 
should be direct or indirect? — ^It is diffi- 
cult to say exactly what is an open 
question. I would certainly say it is a 
question upon which there is bound to be 
a difference of opinion. There always has 
been a difference of opinion. The whole 
history of the question shows (how at one 
time there has been the chief support for 
one alternative and at another time for 
the other. We have had many discus- 
sions about it at the Round Table Con- 
ferences, and Sir John Kerr will teU you 
that his Committee considered the issues 
in some detail, and, as a result of all 
these discussions we have come to the 
view that we do not see a practicable 
way by which we can surmount the very 
formidable obstacles to indirect election. 

7053. I will assume for the moment, at 
any rate, that the direct representation 
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so far as the White Paper is concerned 
holds the field? — Certainly, I am here to 
defend the proposals of the White Paper. 

7054. Then I would ask either you or 
Bit John whether you have considered the 
full arrangements for the marshalling of 
this large body of electors ? Dp you pro- 
vide anything which corresponds, for ex- 
ample to revising Barristers in India? — 
(Sir John Kerr.) The question of re- 
vising the roll was not specially before 
us. It was more the initial preparation 
of the roll that we were concerned with, 
and in every Province we satisfied our- 
selves by discussion with the local Gov- 
ernments and the local Provmcial Com- 
mittees appointed by the Provincial 
Legislative Councils that it would be 
practicable to prepare a Voters’ Roll for 
the electorate which we suggested for 
adoption. 

7055. You are aware that the prepara- 
tion of the roll is a very complicated 
matter in England? — I do not know that 
it IS any more complicated than in India. 

7056. No, I do not imagine that it is, 
but I want to know whether you can 
make corresponding provisions in India 
when you are dealing with this large 
body of electors? — The roll which we sug- 
gest is based as to 90 per cent, of the 
voters on a property qualification, and 
in the rural areas the property is entirely 
land. We have nearly in every province 
in India an elaborate land registration 
system which provides a most convenient 
basis for the preparation of a roll of 
this kind based on the land held by the 
voters. 

7057. Of course, in England there are 
registration agents employed under the 
modern system by the Government and 
Party agents to watch the registration 
agents, and revising Barristers to see that 
no injustice is done. Have you considered 
anything of that kind, for proper pre- 
cautions that the Register is right? — 
Yes. We have had a roll of this kind for 
the last 14 years since the Montagu- 
Chelmsford reforms came into operation. 
There is a responsible ofiftcer in every 
district or sub-division of a district whose 
duty it is to prepare the roll on the basisi 
of the Land Registers which I have men- 
tioned, and the candidates and their 
supporters do, in a great many cases, 
take a great amount of trouble to see 
that only those people who are entered 
on the roll who are entitled to be entered 
according to the qualification. 


7053. I do not want to take up un- 
necessary time, but may I put this 
question? Are you satisfied that under 
those arrangements no injustice will be 
done.? — ^Yes, I am. 

7059. As regards the polling districts, 
the constituencies are very large, are 
they not.? — The Provincial constituencies 
are not very large. 

7060. I am speaking of the con- 
stituencies for the Central Assembly? — 
Yes, they are very large indeed. 

Maiquess of Solisbuiy,'] About 1,700 
square miles, 1 think, on the average. 

Lord Hardinge of Penshibrst ] 3,500. 

Marquess of Sahshury.'] More than 
that? 

Marquess of Zetland.] Much more. 

Lord Harding e of Penahurst.] 3,500. 

Marquess of Saliahujy.] I am told the 
average is 3,500 square miles. 

Marquess of Zetland.'] With Lord 
Salisbury’s permission may I call atten- 
tion to what the Franchise Committee 
themselves said about that? 

Marquess of Sahshwry.] My noble 
friend knows it much better than I do. 
I shall be very glad of his help. 

Marquess of Zetland.] The Franchise 
Committee say : “ The constituencies 

under our proposals, while varying 
greatly in size, will, in the country dis- 
tricts, average between 5,000 and 10,000 
square miles in area.” I may say that 
some of the constituencies will be 
enormously larger than 10,000 square 
miles. 

Marquess of Salisbury.] My noble 
friend will help me very much if he will 
tell me how large they will run to? 

Marquess of Zetland.] In the Punjab I 
think the general constituencies will run 
to over 17,000 square miles on the 
average. 

Marquess of Salisbury, 

7061. I think that is the mistake I 
made. I should have said 17,000 and not 
1,700. They are very, very large. Have 
you considered how many polling districts 
will be necessary to deal with these 
enormous constituencies? — ^We endeavour 
to arrange that nobody shall have to 
walk more than 10 miles to the poll. 
That is what we aim at, 

7062. You think they :will walk 10 
miles to the poll. They would not in 
England? — In India they have to. They 
have to walk to their markets as a rule 
once a week. Eight or ten miles ia 
nothing to them. 
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7063. Do you really think there will be 
an adequate representation of the people 
if they have to walk 10 miles to the 
poll.® — There is under the existing 
arrangeriieii':. There have been elections 
during ihe last 14 years m .which there 
have been very good attendances on the 
whole at the elections, and the per- 
centage of voters who have actually voted 
has increased, I think, at every election. 

Marquess of Salisbury.'} What was the 
figure at the last election? 

Mr. M. B. Jayaker. 

7064. Fifty-five to 60 per cent.? — ^Forty- 
six per cent, in the year 1926, and it has 
now, I think, gone up to well over 50 per 
cent. 

Marquess of Salisbury. 

7066. There has been an election since 
1926, has there not? — ^Yes* 

Mr, Isaac Foot.} Fifty per cent, is 
about the ordinary poll in London for a 
Parliamentary election, and less than 
that tor Council elections. 

Marquess of Salisbuinj, 

7066. Upon which Exchequer will the 
expenses of these elections fall? — ^It falls 
at present entirely on the Provincial 
Governments. 

7067. Have you any estimate of how 
much a General Election for the Centre 
will cost? — I do not think we have an 
estimate for the Centre alone, but in 
Appendix VI of the Franchise Com- 
mittee’s Report there are a considerable 
number of calculations as to the probable 
cost of these elections. Of course, under 
the Lothian scheme the mam cost will be 
in respect of the Provincial Councils. 

7068. Can you give the Cfommittee any 

figures!* — {Sir Samuel Boare.) I am in- 
formed that the additional cost for the 
election of the Federal Legislature 

7069. The additional cost? — ^That is 
over and above the present cost of an 
election for the Indian Central Legisla- 
ture; the additional cost is 12 lakhs. 

7070. Perhaps I ought to address this 
to the Secretary of State. You are 
aware that the almost universal rule of 
these representative systems is that the 
franchise is gradnally extended? — ^Yes, 
that has been so here, anyhow. 

7071. So we must anticipate that the 
Indian franchise will be extended? — 
should think that will be a reasonable 
anticipation. 


Marquess of Sahshwry.} In fact, one 
of our colleagues on the Delegation — Mr. 
Joshi — indicated at an early stage that 
he looked forward at an early date to 
having an extension in the franchise. He 
will correct me if I am wrong. 

Mr. Joshi.} You are quite right, my 
Lord, 

Marquess of Salisbury. 

7072. Have the Government contemplated 
how they will deal with an extended 
franchise on these Imes with the vast 
masses of India? — We have felt that it 
was our duty to make what we consider 
reasonable and manageable proposals for 
a period of time. After that everybody 
is equally entitled to make what prophecy 
he likes. Our proposals are based upon 
what we consider to be manageable for a 
period of time. After that the question 
must be considered upon its own merits. 

7073. Is not that a very sihort-sighted 
policy? After all, we are providing a 
Coimtitution, I suppose, for a very long 
period ? — What other policy could any- 
body adopt? 

7074. Will the Secretary of State reflect 
that for the Central body it is, I think, 
2 per cent, only of the population, or 
between 2 and 3 per cent, of the popula- 
tion who are enfranchised, and that 
amounts to something like 8,000,000 
electors. Supposing that franchise has 
to be extended, as the Secretary of State 
has agreed is very likely to be the case, 
how will fchis framework which we are 
creating work, when you consider that the 
population under adult franchise, if it 
came to adult frandhise in British India 
alone, would be 130,000,000?— (Sir John 
Kerr.) May I answer that? Under the 
Lothian scheme the Provincial electorate 
will number 36,000,000. The Lothian 
Committee was satisfied that the staff 
existed which could manage an electorate 
of that size. If the Federal electorate 
is increased from 8,000,000 to 36,000,000 
very little addition to the present staff 
would be necessary to manage the 
Federal Election in addition to the Pro- 
vincial Elections on that scale, and, 
generally speaking, I would say that I 
do not thmk there is any reason to 
anticipate that there will be more diflSl- 
culty in India of handling enlarged elec- 
torates from time to time; there should 
be no more difficulty in India than there 
has been in England. The sort of staff 
which handles these electorates is a staff 
which can be increased without any 
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serious difficulty. There will be a certain 
amount of expense, of course, but no 
serious expense and no serious difficulty in 
having an enlarged staff to meet an in- 
creased electorate as time goes on. 

7075. Did not the Lothian Committee 
itself find that it would be impracticable 
to deal with more than 20 per cent, of 
the population.? — ^Yes, I think so, 
certainly. 

7076. How does that fit in with your 
answer to me, that it does not matter 
how much you enlarge it, it would always 
work? — The present electorate in the Pro- 
vinces is only seven millions. From seven 
millions to a hundred and thirty millions' 
at one jump is obviously a very large 
step forward. 

Marquess of Salisbury.'] If it is more 
than 20 per cent., according to your own 
report it would become impracticable. 

Marquess of Lothian.] I think you have 
misunderstood the question. The Fran- 
chise Committee never said it would be 
impossible to poll more than 20 per cent, 
of the population. That is the question 
Lord Salisbury asked. 

Marquess of Salisbury.] I must not take 
up time by pursuing it. I must look up 
the passage. 

Sir Austen Chamberlain.] I hope Lord 
Salisbury, in his anxiety to facilitate 
business, will not cut his questions down 
too much. These are very important 
questions. Since we have had the Secre- 
tary of State present we have probably 
done more useful .work than at any 
previous time. 

(Marquess of Salisbury. 

7077. The Committee will realise how 
anxious 1 am to be as useful as possible. 
This IS the passage which I referred to. 
It is on page 17 of Lord Lothian’s Com- 
mittee’s Report; “ Finally, after discuss- 
ing simplified polling methods with 
officials in every Province, we are faced 
by the fact that, without a single ex- 
ception, every one of the Provincial Gov- 
ernments and of the Provincial Com- 
mittees has not only declared that adult 
franchise is administratively impractic- 
able today, but has placed the maximum 
of administrative practicability at some 
figure below 20 per cent, of the total 
population, corresponding to very much 
less than half of the adult population.” 
That was the passage in my mind, and I 
put it to Sir John that that shows that 


there is certainly a limit, and a very 
definite limit, beyond which it would be 
impossible to poll vast masses of the 
electorate? — I think we were thinking of 
the conditions as they exist at present. 
The present electorate, as I said, is only 

7.000. 000, and to jump from 7,000,000 to 

130.000. 000 straight off was, in our judg- 
ment, impracticable. But we did not 
mean to imply that you could not work 
up to adult suffrage of 130,000,000 
gradually. 

7078. So you really contemplate that it 
(would be possible to poll 130,000,000? — 
Not immediately — in the future. 

7079. I do not mean the dim and dis- 
tant future, but in some reasonable 
period of time. Of course, no one can 
say what will happen three hundred or 
four hundred years hence, but I mean 
within a reasonable period of time? — ^We 
thought it would be impossible to poll 
more than this 36,000,000 that we pro- 
posed without an inordinate increase of 
the staff. 

7080. Do you not think that the 
natural conclusion from that is that if 
you have this vast population, one-fifth 
of the human race altogether, and you* 
are proposing to create a system under 
which they shall have an elected Assem- 
bly, it is very unwdse to begin by adopt- 
ing a system of direct election, which, 
presumably, cannot work except with a 
small number? — I do not think we meant 
to say that at all. What we did say was- 
that for various reasons we preferred the 
direct system to the indirect system, and 
that we must impose on the grounds of 
immediate practicability some limits on 
the electorate. 

7081. I will not go any further into 
thatj other Members of the Committee 
will pursue it, no doubt, and will draw 
their own condusions from what you have 
said. May I ask you about the ballot? 
I know that the Lothian Committee con- 
sidered the question of the ballot very 
carefully, did they not? — Yes. 

7082. Do you think it would be easy to 
work the ballot with the enormous pro- 
portion of illiterates which there are in 
the electorate? — ^We recommended a 
special systein of voting which is called 
the coloured box system. It has been 
in force in parts of India for a great 
many years in municipal elections. The 
Southborough Committee which framed 
iihe franchise in 1920 for the Montagu- 
Ohelmsford Reforms, referred to that 
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system with approval as very suitable for 
recording the votes of an illiterate popu- 
lation. It has been worked in Ceylon 
where the electorate numbers 65 per cent, 
of the population and it has been worked 
there with remarkable success. We took 
evidence on that point, and it is re- 
corded in our Proceedings, 

7083. But you are aware, Sir John, 
that there are much fewer electorates 
in Ceylon than there will be under this 
system? — Of course, Ceylon is a much 
smaller place in every way, in population 
and area, and all the rest of it. 

7084. But the proportion of illiterates 
is much smaller in Ceylon than it will 
be here? — ^Yes, that is so; 50 per cent., 
I think it is. 

7085. And how many illiterates will 
there be under the White Paper pro- 
posals for the Central Assembly? — For 
the Central Assembly, there need not 
necessarily be any. There are between 

12.000. 000 and 15,000,000 literate in 
India, and the electorate for the Federal 
Legislature will number only some 

7.000. 000 under tbe Lothian proposals; 
^0 that the proportion of the illiterates 
for the Federal Legislature will not be 
large. 

7086. And on the Provincial Legisla- 
ture? — On the Provincial Legislature, it 
will be considerable. The male electorate 
under the Lothian scheme, under the 
White Paper scheme, will number about 

30.000. 000 so that about half of these 
will be illiterate. 

7067. You say half of the Provincial 
electorate.? — ^Half of the Provincial elec- 
torate will be illiterate. 

7088. Have you satisfied yourself that 
this coloured box method of determining 
the votes is likely to give a well con- 
sidered judgment on a set of political 
issues? — There ie no difficulty at all in 
getting the illiterate voters to under- 
stand a mechanical method of putting 
their paper into a box of a particular 
colour. 

7089. Will they understand from the 
particular colour the sort of political 
questions which are submitted to them? 
— ^They understand they are voting for 
A or B, whoever it is, and they know in 
a general way at present that A is a 
landlord and etan^ for the landlords’ 
point of view, and that B is perhaps the 
vakil from Headquarters who has taken 
up the cause of the tenants. There is 
not the slightest difficulty in getting any 


illiterate cultivator in India to under- 
stand that and to vote accordingly. 

7090. And you think that those will be 
the only simple issues that will be sub- 
mitted to the electors, that they are to 
vote fpr the landlord or the vakil? — ^I do 
not say those will be the only ones, but 
in the Provinces, for the Provincial 
Councils, that will be the most important 
one. 

7091. And for the Central Assembly, 
too.? — No. The Central Assembly will 
have very different questions to deal with, 
but the electorate there will be very 
much smaller. 

7092. Then, as regards the polling, you 
have got to deal with a large number of 
women, have you not? — ^Yes. 

7093. It is rather difficult to express 
it properly. It has been suggested to 
you that there would be great difficulty 
in administering the law against per- 
sonation in the case of the women? — ^Yes; 
there is some trouble about that un- 
doubtedly. 

7094. By the usual practice in India, 
the wo-men are not generally known by 
sight ? — No. 

7095. Is that so? — That is so, of course, 
in the towns, and the women of the upper 
classes, but with regard to the village 
women, the sort of women who will get 
the vote for the Provincial electorate, 
there will in most cases be very little 
practical difficulty m identifying them. 

7096. I should have thought it would 
have been a very difficult thing with a 
veiled woman, I must say?— You will 
have to take the husband’s word for it, 
m most cases, but the neighbours, and 
people of that kind, would be well aware 
of any attempt to defraud the public. 

Lord JSardinge of Penshurst. 

7097. But a man may have more than 
one wife? — ^He may; then only one wife’s 
name will be on the roll. 

7098. The wrong wife might vote; if 
she is put down as the wife of So-and-So, 
the wrong wife might vote? — You would 
have to put down the name in that case, 
and you would have then to trust to the 
husband or relative who brought her that 
die was the right woman. 

Marquess of Salisbury. 

7099. Altogether, it is clear that the 
system such as we know it in England 
will work with great difficulty in India? 
— ^No, I would not say that. I think in 
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these village polling booths, there are 
lots of people all around, and there is 
no great dif&cnlty in preventing persona^ 
tion either of men or women. Thej^ do 
not do things in a hurry at these places; 
it is all done in a very leisurely sort of 
fashion, and there is plenty of time for 
people to look around. 

7100. Of course, I have no experience 
of India, but I have considerable ex- 
perience, not a greater experience than 
most of my friends, of the difficulties of 
electing Members of Parliament in 
England, and I know it is a very diffi- 
cult and elaborate process. I suggest to 
you that the crude method of the 
coloured box which was practicable in 
Provincial elections is not likely to pro- 
duce veiy accurate results in India? — ^I 
have only voted at one election in 
England, but I must say it did not strike 
me that the methods adopted were very 
elaborate. The Parish Clerk was in 
charge, and he had a few people of that 
kind to assist him, and the whole thing 
seemed to be going very smoothly. That 
was in the country, of course. 

7101. The whole thing is surrounded by 
agents of the proper kind. I have one 
further question to put to the Secretary 
of State. The Central Assembly repre- 
sents a little more than 2 per cent, of 
the population — between 2 and 3 per 
cent., I think .P — (Sir Samuel Hoare*) Yes, 
almost 3 per cent. 

7102. And the Council of State, being 
elected indirectly, will represent about 
14 per cent, of the population? — Lord 
Salisbury will remember that the Council 
of State is elected indirectly by the Pro- 
vincial Councils. 

7103. That is why they will represent 
14 per cent, indirectly of the people? — 
Yes. 

7104. Perhaps I had better put it a 
little more clearly : The ultimate voters 
for the Legislative Council will be 14 
per cent, of the population. The ultimate 
voters for the Assembly will be only 2 or 
3 per cent, of the population?— Yes, 
always remembering that the election for 
the Council of State is not only indirect 
but it is also an election by units, namely, 
by the Members in the Provincial 
Councils. 

7105. But it does not alter that 
numerical point, which I put to the 
Secretary of vState? — No, I do not say 
that it alters it, but it does not seem to 
me to be very relevant to it. 


7106. So the Council of State is really 
the more democratic of the two? — Lord 
Salisbury can draw what deductions he 
likes about it. I should not draw that 
deduction from it. 

Mr. Jtiangaswami lyenger. 

7107. I desire to put to the Secretary 
of State this question : In claiming that 
because Members of the Provincial Legis- 
lative Council elect representatives to the 
Upper House of the Federal Legislature, 

is it not the case that the primary voter, 
the 14 per cent, of whom my Lord 
Salisbury refers to, does not cast 
any vote for any member of the 
Second Chamber as such, but he 
only elects the Members of the Pro- 
vincial Council on Provincial issues and 
for Provincial purposes, and that the 
Provincial Legislature is treated as an 
electoral unit for getting Members to the 
Second Chamber ? That the primary 
elector is not really interested m the 
election to the Council of State? — That 
is so. For the purpose of the Council of 
State, the Provincial Assembly becomes 
an electoral college. 

Sir Han Singh Gowr. 

7108. May I put another question 
arising out of the question Just put to 
and answered by the Secretary of State? 
Is it contemplated that Members of the 
Provincial Council electing for the 
Second Chamber in the Central Legisla- 
ture will act upon any mandate given to 
them by the electorates as to the person 
for whom they should vote.? — I should 
have thought not, but I do not think one 
can say exactly how it will happen in 
every Province. 

7109. But under the Constitution as 
framed, they are not expected to act 
upon any mandate given to them? — ^No. 
They are an electoral college free to make 
what selection they like. 

Sir AJcbar Hydari. 

7110. Would there be any difference in 
the class of parties for which the Pro- 
vincial Legislature electors will cast their 
votes and the parties which will be in 
the Central Assembly? Will there be any 
difference in parties? — ^It is very difficult 
to prophesy. I would have thought 
myself that whether there are differences 
of parties or not, there will be differ- 
ences of questions. 
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7111. Bui> will it nou be justi exactly 
as It was stated by Sir Jubn ilerr, tiiat 
the village elector will cast kis vote to 
see whether this is a man who represents 
the rjot and comes from the ryot class, 
or whether he is a man who is a vakil 
who has got the ryots’ interests at heart. 
That Will oe the sort of consideration on 
which he will cast his vote for the Pro- 
vincial Legislature. "Will it not be that 
when he comes to oast his vote for the 
Central Legislature there will be the 
same considerations and nothing else ? 
There will not be any real issues or the 
questions which are distinctly in the Pro- 
vincial Legislature and distinctly in the 
Central Legislature which will guide 
them? — I think it is very difficult for me 
to give an opinion in answer to a ques- 
tion of that kind, and I do not think any 
opinion I gave would be any better than 
anybody else’s opinion. I would restrict 
myself to saying that there will be 
different questions with which the two 
Legislatures will be dealing, and, 
secondly, that the primary voter in the 
village will not be nominating in any way 
the representative for the Council of 
State. The Provincial Council will, as 
I said just now, be an electoral college 
for that purpose, and how exactly it will 
carry out its duties and what kind of 
people it will elect, I think must depend 
upon the circumstances at the time in 
the particular Province. 

Marquess of Salisbury, 

7112. May I take the Secretary of State 
to paragraph 19 of the White Paper, 
page 11? I understand that when the 
White Paper was written no arrange- 
ments had been come to as to the alloca- 
tion of the seats amongst the Princes? — 
No final arrangement. 

7113. Is the Secretary of State able to 
add anything to that information, since 
the W'hite Paper was printed? — ^No. I 
do not think the situation has sub- 
stantially changed. I have always felt 
that it was for this Committee to settle, 
first of all, upon the size of the Federal 
Legislature, and, secondly, upon the per- 
centage of seats to be allocated between 
Britii^ India and the Indian States ; and 
that further than that, it was for the 
Princes themselves to say how they 
thought that percentage of seats should 
be allocated between them. 

7114. But will not there be any pro- 
vision in the Bill which the Government 
intend to follow on this Committee as to 


the allocation of seats amongst the 
States? — ^I think very likely, ultimately, 
there will have to be an appendix show- 
ing how the grouping will take place. 

7115 How can there be an allocation 
of seats as between the States until it be 
known how many States are going to 
join.^^ — I do not think the one is de- 
pendent on the other, hut what is a 
necessary and precedent condition is that 
the States should know what is to be the 
size of the Legislatures and what is to 
he their percentage of seats. 

7116. I understand from what the 
Secretary of State has just said that these 
seats are to be allocated by an arrange- 
ment amongst the Princes? — ^Yes. 

7117. If there are only 50 per cent, of 
the Princes in the Federation, how arc 
the whole body of the Princes to deter- 
mine how the seats shall be allotted? — I 
am contemplating that the allocation 
would be made upon the assumption that 
all the Princes were coming in. 

7118. Therefore, only the Princes who 
come in will be called upon to decide how 
the seats are to he allocated? — ^No, cer- 
tainly not. We are now in the process 
of negotiating with the Princes about the 
allocation, and the basis of that negotia- 
tion is that the Prances are all coming 
in and all the Princes, big, small and of 
medium size, are interested in these 
discussions. 

Sir Austen Chamberlain, 

7119. In other words, as I understand 
the scheme, the scheme which you con- 
template will he a complete scheme mak- 
ing room for the entry of all the Princes ? 
— ^Yes. 

7120. But I think you indicated the 
other day that you contemplated having 
some provisional arrangement to tide 
over the time between the entry of the 
minimum of Princes who may come in at 
once and the arrival of the others who 
may oome in only gradually and much 
later? — ^Yes. 

Marquess of Salisbury, 

7121. Let us put a case. The figures 
are quite unimportant, but supposing 50 
per cent, only of the Princes come in, 
how are you going to get the other 50 per 
cent, to take their share in determining 
how the seats are to be allocated? — 
Because the allocation arrangement would 
have been made precedent to that 
situation. 
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7122. The Secretary of State would he 
prepared, no doubt, to make a complete 
scheme covering 100 per cent, of the 
Princes ? — ^Yes. 

7123. But supposing 50 per cent, of 
them will not join you in that discussion, 
how .will you be placed? — ^We shall be 
placed with the other 60 per cent, com- 
ing in according to the groups in the 
grouping system that we have made for 
the whole 100 per cent. 

Sir Austen Charriberlain. 

7124. Did you not say the other day 
that you would in that case contemplate 
some weightage, some addition, to the 
representation of the seats coming in, so 
that those Princes who did come in might 
have a reasonable proportion of iLe 
Legislature ? — Yes. 

Marquess of Salisbury. 

7125. Your plan, as I understand (or 
I ought to say the plan you prefer of 
three plans), was to add to the repre- 
sentation of the Princes already in the 
Assembly a proportion of the other 
Princes’ representation on the same pro- 
portion as those already admitted. Is 
that so ? — 1 do not know what Lord 
Salisbury means by saying “ upon the 
same proportion as those already 
admitted.’’ 

7126. I understand one of the States 
which came in would have, sr.y, 10 seats? 
— I see what Lord Salisbury means. I 


think very likely it would work out on 
those lines. 

7127. There is only one other question 
I want to put as regards the Provincial 
distribution, that is to say, the distri- 
bution of seats in the Provinces. He is 
aware, of course, that there is a great 
deal of difference of opinion on that. I 
am not going into the difference of 
opinion, as to whether tlie Communities 
are iiroperly represented in Bengal under 
the Poona Pact. I am nou going into 
it; but I am going to put this question 
to the Secret a i‘y of State : Whether he 
has any statement at all to make upon 
that subject? — Upon the Communal de- 
cision of the Government P 

7128. In the case of Bengal, I am 
speaking especially? — ^No. I have nothing 
to add to the Memorandum that I cir- 
culated to the Committee and Delegates 
on the 26th May upon the Government’s 
Communal decision. The Government 
made it quite clear that they regarded 
their decision as fin.il and they were 
only prepared to accept a variation if it 
was clear to them that the variation had 
been agreed by the accredited leaders of 
bho various Communities ; and, as a Mem- 
ber or the Governinont, I am not pre- 
pared to add anything further to that 
statement of Government policy. 

Chairman.'} Secretary of State, do you 
desire to hand in the Memorandum to 
which you have just referred? — ^Y^es, the 
Memorandum is as follows: — 


MEMOEANDUM.— COMMUNAL AWAED. 


I think it may he useful to my col- 
leagues on the Joint Select Committee 
who have not been familiar with the de- 
velopments leading up to the White 
Paper, if I give for their information a 
very brief account explaining the scope 
of what is known as the Communal 
Award,” the history of its origin, and 
why it stands, so far as the Government 
is concerned, on a different footing from 
the other proposals in the White Paper. 

2. Both the first and second sessions of 
the Eound Table Conference found pro- 
gress much impeded through the failure 
among the Indian delegates to reach 
mutual agreement both on the number of 
seats which the various great communi- 
ties in India were to secure in the 
Legislature and on the method of elec- 
tion to those seats. The main issue as 
regards election was whether separate 


electorates were to be maintained or the 
system of electorates with reserved 

seats c:-i .-d'. (For an explanation of 
these terras see paragraphs 149 and 150 
of Vol. J of the Statutory Commission's 
Eeport.) Eepeated failure, after many 
attempts, to reach agreement on these 
problems had not only left this vital gap 
in the Constitution as so far outlined, but 
was preventing some of the minority 
communities from proceeding any further 
with discussion of other aspects of the 
Constitution which had a communal 
bearing until they knew where they 
stood as regards their representation in 
the Legislatures. 

3. Accordingly, in order to remove this 
obstacle to progress, the Government 
were very reluctantly compelled to give 
a decision on ihese points which was 
more or less of the nature of an arbitral 
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airard. The Government undertook to in- 
corporate the provi^sions of the a.ward in 
their proposals to Parliament. This 
aivard cohered the composition of the 
Provincial Legislatures and the method 
of ele.ition to them. It tv as found im- 
possible 10 isolate the more purely com- 
munal questions involved from such 
matter s us the number of seats for special 
interests, and the size of the Legisla- 
tures, On suc-h points, however, the 
Government had had the benefit of the 
advice of the Indian Franchise (Lothian) 
Committee. The award was issued on 
the 16th August, 1932, and presented to 
Parliament as Cmd. 4147. 

4. Subject to an alteration in respect 
of the Depressed Classes explained 
further below, the provisions of the 
Award are reproduced on pages 91 and 
93 of the ^Vhite Paper (those regarding 
election on page 91 being a slightly 
abridged version). 

5. The announcement prefaced to the 
Award co-ntained the following very im- 
portant passage; — 

Paragraph 4. “ His Majesty’s 
Government wish it to be most 
clearly understood that they them- 
selves can be no parties to any 
negotiations which may be initiated 
vith a view to the revision of their 
decision, and will not be prepared 
ti> give consideration to any repre- 
simtation aimed at securing the 
modification of it which is not sup- 
ported by all the parties affected. 
Itut they are most desirous to close 
no door to an agreed settlement 
should such happily be forthcoming. 
IF, therefore, before a new Govern- 
ment of India Act has passed into 
law, they are satisfied that the com- 
munities who are concerned are 
mutually agreed upon a practicable 
alternative scheme, either in respect 
olf any one or more of the Governor’s 
Provinces or in respect of the whole 
of British India, they will be pre- 
pared to recommend to Parliament 
that that alternative should be sub- 
stituted for the provisions now out- 
lined.” 

6. Since the Award, there has been one 
important modification in respect of the 
representation of the Depressed Classes, 
the history of which is shortly as 
follows! : — 

On the issue of the Award Mr. Gandhi 
expressed his intention to fast against 
it in view of his objection to the pro- 


visions made regarding representation 
of the Depressed Classes, which, in his 
view, would have produced an artificial 
splitting of the Hindu community. In 
published correspondence the Prime 
Minister gave the reasons why the 
Government were unable to take the same 
view, but Mr. Gandhi remained uncon- 
vinced and began his fast. Negotiations 
now began, under Mr. Gandhi’s auspices, 
between the representatives of Caste 
Hindus and representatives of the De- 
pressed Classes led by Dr. Ambedkar. 
As a result an agreement was reached, 
now known as the Poona Pact, by which 
the numbers of the Depressed Class Seats 
in each province were increased above 
that recommended by the Communal 
Award, while a different system of elec- 
tion was substituted. The total number 
of Hindu seats (known technically as 
** general ” seats) for Caste Hindus and 
Depressed Classes taken together re- 
mained the same under the Poona Pact 
as under the original Communal Award. 
The Government accepted the provisions 
of this Pact in modification of their Com- 
munal Award as being a mutually agreed 
practicable alternative under the pro- 
visons of paragraph 4 quoted above, 
and on this being announced Mr. Gandhi 
broke off his fast. The White Paper pro- 
posals on pages 91 and 93 incorporate the 
terms of the Poona Pact. 

7. The position of the Government, 
therefore, as regards the proposals of the 
White Paper which cover the composition 
of Provincial Legislatures and the method 
of election thereto* is that they them- 
selves are specifically pledged not to re- 
commend to Parliament any variation of 
these proposals except such as may be 
mutually agreed upon by the communi- 
ties concerned, and they are also pledged 
as a Government not to participate in 
any negotiations for the purpose of 
reaching such a change. The Govern- 
ment interpret this pledge as covering 
the provisions of the Poona Pact which 
they have themselves accepted in the cir- 
cumstances explained above. 

8. The original Communal Award was 
concerned only with the Provincial 
Legislatures owing to the fact that cor- 
responding provisions for the Centre 
could not very well be settled pending a 
decision on the numbers to be assigned 
in the Federal Legislature to British 
India and British Indian States respect- 
ively. The proposals in Appendices I and 

* This does not cover Franchise. 
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II of the White Paper, which should be 
read with paragraph 18 of the Introduc- 
tion to the White Paper, now contain 
the Government’s proposals on this sub- 
ject. These proposals are in effect sup- 
plementary to the original Communal 
Award. The Government have, however, 
not given in respect to them a specific 
pledge similar to that contained in para- 
graph 4 of the original announcement 
quoted above. While, therefore, they are 
not anxious to see a fresh investigation 
de novo into these proposals for alloca- 
tion between the communities of seats in 
the Central Legislature, they do not con- 
sider these proposals to stand, as regards 
their own attitude, in exactly the samo 
position as the Provincial Communal 
Award, hut they see the gravest objection 
to any change on two points, viz., the 
allocation of one-third of the British 
India seats in the Federal Legislature 
to Muslims, and the perceiiiages of the 
seats allocated to British India and the 
States respectively.* 

9. To summarise, it will be clear from 
the above that the Communal Award 
has reference only to the composition of 
the Legislatures, and is not concerned 
with the whole of the manifold points in 
the Constitution which have a com- 
munal aspect (e.g., special respoiisi- 
hilities of Governors and Governor- 
General, relations between Centre and 
Provinces, Fundamental rights, etc.), 
and also that in respect of the matters 
provided for in the Communal Award, 
the Government have clearly defined their 
position and the conditions, upon which 
alone they would think it justifiable to 
depart from it. 


Sir Austen Chamberlain, 

7129. May I try to get clear what is 
in your mind with regard to the alloca- 
tion of seats to the Princes .P — ^Yes. 

7130. I understand you are negotiating 
with them a scheme on the basis that all 
the Princes come in? — ^Yes. 

7131. It is a condition of the entry into 
force of the new Constitution that at 
least 61 per cent, shall have come in? — 
Yes. 


* To prevent misapprehension, it may 
be explained that of the ten Governor- 
General’s nominees in the Upper Chamber, 
it is intended that six should he from 
British India and four from the States. 


7132. Assuming what in your opinion is 
extremely unlikely, as you have told us 
more than once, that that 51 per cent, 
and no more come in at the first, you 
would then propose to take a certain 
percentage of the seats that were re- 
served for those who had not come in 
and use them in some way to increase 
temporarily the representation of those 
who have come in.P — Yes. 

7133. That is your policy, and at the 
present time the negotiations with the 
Princes about the complete scheme are 
not finished and you can add nothing to 
what is in the White Paper on that sub- 
ject? — That is 60 . We have throughout 
felt that this was essentially a question 
for the Princes to settle amongst them- 
selves. Indeed, at our former discussions 
that is the line that the Princes them- 
selves have taken. They have added (at 
least, one or two of the leaders amongst 
them have added) that if they cannot 
settle upon a system of allocation then 
they will look to us to make a 
judicial settlement, but there is every- 
thing to be gained, if we can achieve 
the end, hy getting a settlement by 
agreement amongst the Princes them- 
selves, rather than for the British Gov- 
ernment or this Committee to have to 
intervene with a eettlement from outside ; 
and I am not at all without hope that 
we shall reach a settlement of this kind 
hy agreement. 

7134. That you will reach a settlement? 
— ^That we will reach a settlement. 

7135. I think you will recognise, Secre- 
tary of State, tliat the Committee would 
like to have that settlement before them 
when considering their Report? — ^I think 
that may be so. At the same time I 
have always taken the view that provided 
the allocation is a reasonable one (and 
I think we must assume that it is, 
because, after all, we want to get in as 
many States as we can, whatever may 
be their size) it is not really a matter 
of primary concern to His Majesty’s Gov- 
ernment as to what the details are. 

7136. If I may say so, I am very much 
disposed to agree, but it does not lessen 
my desire to see the scheme before this 
Committee closes its labours ? — I take 
note of what Sir Austen says. 

Mr. J. 0, C, Davidson, 

7137. Is not one of the difficulties in 
this very complicated matter that the 
allocation cannot be finally settled until 
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the Princes do know what the size of 
each of the Chambers is to be and what 
percentage has been settled for their 
representation ? — Certainly. 

7138. Therefore, no final scheme would 
be available? — ^Those are two conditions 
without which it is impossible anyhow to 
get a final allocation. The Princes must 
know how many seats they are to have 
in each of the Chambers. 

Mr, J. G. C. ’Davidson,'] What I mean 
is that until our Report is available the 
actual scheme cannot be finally settled. 

Sir A.usten Ghamberlain. 

7139. It is rather like building a 
house : the carpenter waits for the 
plumber, the plumber waits for the brick- 
layers, so nothing gets finally finished? — 

I think Sir Austen will agree that the 
Princes must know what is to be the size 
of the Chambers, and what is to be their 
representation, 

7140. I agree. I turn to another sub- 
ject, Secretary of State. You and I, 
Secretary of State, have sat for many 
years in the House of Commons for 
borough constituencies ? — ^Yes. 

7141. Is there any sort of average of 
population in a federal constituency 
under your scheme? — I admit there is an 
enormous disparity, and that is one of 
the formidable arguments that have been 
urged against a system of direct election. 
It is a case of putting the arguments for 
and against and coming to a decision 
upon them. 

7142. Between what limits would that 
disparity exist roughly? — Taking a 
borough constituency here, then we 
should take an urban constituency in 
India. 

7143. Very well? — Sir Austen will find 
that it is not so mnch the numbers that 
are the difficulty as the geographical size 
of the constituency. If you take the 
numbers for the Federal Assembly you 
would find that the numbers would not 
differ materially between the voters in 
a good many urban constituencies here 
and the voters for the Federal Legisla- 
ture. The trouble comes in with the 
geographical size of the constituencies. 

Sir AvtSten OhafnheTlain,^ I agree. 

Major Oadogan, 

7144. And lack of communications? — 
Yes, to add to the difficulty. 


Sir Austen Chamberlain. 

7145. You and I, as I say, Secretary 
of State, represent closely-inhabited 
borough constituencies. I suppose you 
can walk across your constituency from 
side to side and end to end of it in an 
houri^ — ^Yes; I should think even in half- 
an-hour. 

7146. I thought you could, but I did not 
quite dare to press you to that pace. In 
an English county constituency evidently 
the communications are much longer but 
they are manageable by an individual, 
are they not? — ^Yes. 

7147. How do you imagine that an 
Indian candidate, with a constituency 
with an area of 17,000 square miles, will 
get into touch with the electorate? I 
take 17,000 as having been the size given 
for some of the areas in the Punjab? — 
I think it is going to he extraordinarily 
difficult. 

7148. Would it be going too far to say 
that it would be quite impossible? — ^I think 
myself it would be quite impossible for a 
member in a constituency of that size 
to have the same kind of personal oon- 
tact that the member for an agricultural 
constituency in England bas with his 
constituents. I think one must frankly 
admit the fact that it would mean very 
little contact at all between tbe member 
and a great many of his constituents. 

7149. In fact, would it be too much to 
say that he would be really as remote 
from a great number of constituents as 
if he were elected at second hand by an 
indirect system of election ? — I should 
rather like to hear Sir John Kerr’s view 
upon a question of that kind, but before 
I ask him to give a more detailed answer 
I would remind Sir Austen that many 
of these constituencies in India are 
of a very great extent, and already, in 
the nature of things, there is much less 
close contact between the member and 
his constituents than there is here. 
Would you amplify that, Sir John? — (Sir 
John Kerr.) I would say, Sir, that the 
system is, as Sir Austen Chamberlain 
has remarked, entirely different in India 
from anything we can conceive of in this 
country. Of course, we have these mem- 
bers already for the Central Legislature 
in India, and the present constituencies 
are very much large than any constituency 
will be under the White Paper scheme, 
because the number of elected seats is 
very much smaller. The way that they 
maintain contact at present is by going 
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to the headquarters of subdivisions or 
big market towns, police stations, and 
places of that kind, and having a talk 
with their main supporters in that 
locality. There is nothing, or very little, 
in the way of the ordinary public meet- 
ing that takes place in England, and that 
system, I imagine, will be continued the 
more responsibility becomes developed in 
India. 

Marquess of Zetland. 

7150. May I interpose one question 
there? I do not quite understand if the 
argument of the Secretary of State and 
Sir J ohn Kerr is this : That because a 
bad system exists now in India, there- 
fore, it is necessary that it should be 
perpetuated P — (Sir Samuel Eoare.) That, 
of course, is making a comment upon 
what I have said, and Lord Zetland can 
make what comment he likes, but let him 
face not only the question of these 
anomalies, but let him face the full issue. 
I admit all these anomalies. I have 
made, as my colleagues amongst the 
Indian Delegates will remember, very 
much the same kind of speech at the 
Bound Table Conferences that Sir 
Austen Chamberlain has been making 
now. 

Sir Austen CJiamherlain. 

7151. Have I been making a speech? — 
Perhaps I should say that I have ex- 
pressed very much the same views that 
Sir Austen is suggesting in the questions 
that he has just asked me. The difficulty 
is to find an alternative, and so far 
iwe have found very grave obstacles in the 
way of alternatives. 

7152. Let me try to understand how 
the proposed system will work before I 
come to the alternatives. I gather from 
Sir John Kerr that in fact the present 
practice is and the future practice must 
be that the contact of the Member with 
the mass of his constituents must be in- 
direct, that he meets only a few of his 
leading supporters and he leaves to them 
the instruction and education and per- 
suasion of the mass of the voters? — (Sir 
John Kerr.) I would say he meets a large 
number of his supporters — ^not only a few 
of his leading suppoiters — nothing like 
the whole thing. T do not say he has 
any public meetings attended by a large 
proportion of the constituents who live in 
that locality. 

7153. Public meetings are only a part 
of the machinery here. A very large 


part of the influence which a candidate 
obtains is probably obtained by personal 
visits to his electors at their homes. There 
would be nothing of that kind? — ^Visits 
to their houses would not be practicable, 
except in the case of a few, but they 
would if chey were urgently interested in 
a matter like tariffs, which a lot of them 
are at present, I know, come and arrange 
to see their Member somewhere, and 
urge their views upon him. 

7154. If they had a sufficiently strong 
view upon a subject, they would seek 
their Member out? — ^Yes. 

7155. But if they were indifferent, 
even though great issues were at stake, 
the candidate would have very great 
difficulty ■»n reaching them? — Consider- 
able difficulty, yes. 

7166. Have you made any calculation 
of what the cost of an election to the 
candidate will be in one of the great 
constituencies ?— In the same Appendix 
in the Franchise Committee’s Report, 
there is an estimate of the cost to the 
candidate. We made inquiries about 
this, wherever we want, and, of course, 
the figures are very rough. It is not 
necessary in India at present and there 
is no maximum as there is in this country 
on the expenditure of a candidate, and, 
consequently, the returns are not 
altogether trustworthy ; but from such 
information as we could get, we take it 
that the cost of a general election to 
parties and candidates will be about 
1 crore, or £750,000. 

7157. I want to get at the expenses of 
an individual candidate. The case I put 
is that an issue has arisen on which a 
candidate desires at the General Elec- 
tion to take the opinion of the electors : 
He comes into the field a new man ; before 
he can do that, he has got to say ; ** Can 
I afford the cost of standing”? What 
will the cost be to him? — ^The cost varies 
enormously. Sir Malcolm Hailey has 
just told me that in his Province the 
00 ^ varies from 8 annas to 35,000 rupees. 
(Sir Malcolm Sailey.) 8 annas is the 
lowest I have ever heard of. That was 
a Congress candidate. Thirty-five 
thousand rupees is the largest sum any 
of my friends have told me they have 
spent on an election, and I believe in 
other Provinces it has gone up to very 
much more. 

Sir Tej Bahadur SapruJ] In my own 
Province I have known in my profes- 
sional capacity men spending something 
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like 50, COO to 60,000 rupees, but that is 
only in a feir cases— just two or three 
cases ^ 1 remember. 

Sir Austen Chamberlain. 

715^. Unless the candidate is so popu- 
lar that his election makes itself the ex- 
pense will be prohibitive to any but a 
rich man? — (Sir John Kerr.) 1 would not 
put it so categorically as that. I think 
in a great many cases there is very little 
interest taken at present in the elections 
to the Federal Council. In the Back- 
ward areas in which I have served it 
is often very difficult to get a man to 
go to the Central Legislature at all; they 
are much more interested in Provincial 
affairs than in the sort of things that 
are discussed in the Central Legislature, 
and that accounts for the present fairly 
general lack of interest in the Federal 
elections. If in the future the Federal 
Legislature has to deal with matters 
which touch the rural population more 
closely, then I anticipato that there will 
he more interest taken in the elections, 
and the cost to the candidates and the 
parties will, presumably, go up. 

7169. Is there any Corrupt Practices 
Act in India? — Yes, 

7160. But no maximum to the expendi- 
ture?— No maximum has yet been pre- 
scribed. The Government has power to 
prescribe a mnxiinnm, but it has never 
felt itself in a position to lay down what 
that maximum ought to be, 

7161. My difficulty, Secretary of State, 
if I may put my point to you now, is 
to see how a system of the kind described, 
and in the conditions described, can be 
really considered to he in any way 
representative. Can you say anything to 
relieve my anxiety on that score. A 
candidate bound to envisage a very large 
expense if there is a hotly contested elec- 
tion ; a candidate unable by reason of the 
size of the constituency to get into touch 
with the electors whom he hopes to in- 
fluence; and a voter voting for a man 
whom he does not know, a name or a 
ticket. That is the picture as I see it 
painted by you and Sir John Kerr. Have 
you anything to say upon that? — (Sir 
Samuel Soare.) Taking Sir Austen’s last 
point first, the point that he made about 
the voter not l^owing for whom he was 
voting, I do not know whether he had 
in mind the illiterate voter in that case. 

7162. I mean any of the voters whom 
the candidate cannot reach, and who are 


dependent upon second-hand information 
about him? — ^Yes, there are, of course, as 
Sir Austen knows (I do not want to press 
this point unfairly) -with the big constitu- 
encies here, cases in which there is much 
less contact with the Member than there 
used to be. To take my own case, with 
a very small compact constituency, there 
must he a great many of my constituents 
who have never had any personal con- 
tact with me. But I agree, the kind of 
conditions that we have assumed for a 
representative system of this kind, in 
many directions do not apply with these 
enormously great constituencies. But, 
Sir Austen will remember that that is 
so now. The difference that our pro- 
posals make is a difference of degree; it 
is not a proposal for a new system; and 
for better or worse, a system of repre- 
sentative government has been in exist- 
ence in India now for many years, in 
which there can he very little of the per- 
sonal contact between the Member and 
his constituents that we have here. 

Marquess of Lothian."] My Ix)rd Chair- 
man, T do not know whether I should 
be out of order, hut we have in this 
Room a considerable number of gentle- 
men who have actually had electoral ex- 
perience under these conditions to-day, 
and would it he possible at some time 
that they should state to the Committee 
how they actually operate these large 
constituencies and what their view is of 
their contact with their constituents? 

Sir Austen Chamberlain.] At the 
moment, I am supposed to he examining 
the Secretary of State, and I cannot 
examine the Delegates. They will, no 
doubt, find their own way of putting 
their view. 

Mr. Bangaswami lyenger.] I am going 
to tell my experience as a man who has 
canvassed 10,000 square miles. 

Sardar Buta Singh.] And it is the same 
in my experience. We have got the 
greatest possible contact with every con- 
stituency in the Punjab. 

Witness.] Sir John Kerr wishes to add 
a word to my last answer. (Sir John 
Kerr.) With reference to one point that 
was mentioned by Sir Austen Chamber- 
lain, these 7,000,000 people who it is 
proposed should constitute the electors 
under the White Paper scheme, have 
already taken part in four General 
Elections for the Provincial Councils. 
They have already a considerable know- 
ledge of public affairs, and a still 
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greater knowledge of the public men who 
will he appealing for their support at 
future elections. It will not be a case 
(I am talking now only about the 
Federal elections; of people voting for 
candidates of whom they have never 
heard, and on issues which they do not 
know anything about. 

Sir A'usten Chamberlain- 

7163. But a great part of the issues 
which Sir John Kerr has spoken of as 
being those which interest the electors 
most, will have been transferred under 
this scheme to the Provincial Assembly. 
The issues which will remain to the 
Federal Assembly will be, in the main, 
issues of high policy, far more remote 
from the daily experience of the electors, 
and the electors^ therefore, will need a 
measure of instruction and guidance to he 
obtained by the discussion of these ques- 
tions by the different candidates, far 
greater than they will require for the 
settlement of their local affairs, and, yet 
by reason of the size of the con- 
stituencies, that kind of education and 
information will be almost impossible, or 
so it seems to me? — The point I wished 
to make was that the 7,000,000 electors 
will know something about the people 
who are appealing for their supjiort ; they 
iwill not be voting for entirely unknown 
men. 

7164. The Lothian Committee observes 
that the Federal Legislature will deal 
with the major aspects of commercial, 
industrial and financial policy. How is 
the political education of this great mass 
of voters to be conducted? — (Sir Samuel 
Soare.) I suppose the Press would play 
a fairly large part. 

7165. I suppose our safeguard in this 
country in regard to the Press is that 
if one of us is abused in one paper, one 
is probably defended in another; but can 
you count upon the same diversity of 
judgment in the Press of India ? — We 
have got a good many representative 
Indian gentlemen here, some of them 
connected with the Press; I do not know 
what their answer would be to that 
question. What would Mr. lyenger say 
to that? 

Mr. Bnngn^v-nmi lyenger.'] I certainly 
think that our Press will deal with ques- 
tions connected with the large issues that 
arise in regard to the Federal Legisla- 
ture in a manner more becoming and in 


a much more sober way than the" kind of 
thing that I have found in certain 
journals of this country. 

Sir Auden Chamberlain. 

7166. Secretary of State, I will not 
press you any further. I will not press 
any further the difficulties wdiic-h 1 feel in 
regard to the system of election to the 
Lower Chamber of the Federal xissembly 
in the White Paper. My purpose in put- 
ting the questions to you was to give you 
an opportunity of answering my doubts. 
But I pass to an observation of yours 
that we must consider the difficulty of 
tlie alternatives. The first alternative 
that would occur to one would be election 
to the Lower House of the Federal As- 
sembly by the Provincial Legislatures. 
Wliat are the obstacles to the adoption 
of that plan? — You would then have the 
Provincial Councils electing for both 
Federal Chambers. Would you make 
any distinction between their voting? 

7167. May I pass over that objection 
for a moment, which would be met if 
the method of election to the Upper 
House or Council of State was altered. 
Is there any inherent obstacle, apart from 
that, to having the Provincial Legisla- 
tures elect the Lower House of the 
Federal Assembly? — ^No, I should not say 
that there is any inherent obstacle to a 
system of election of that kind. After all, 
we are proposing it as the method of 
election for the Upper House of the 
Federal Legislature. 

7168. For these major issues upon which 
the Lothian Committee reports, do you 
not think you would get more suitable 
men from election by an informed Assem- 
bly, like the Provincial Assembly, rather 
than from so vast an electorate, so widely 
scattered as that provided in the White 
Paper scheme? — I do not think my mind 
is sufficiently sure to enable me to give 
an answer to a question of that kind. 
It is so much a matter of surmise. 

Lord Eustace Percy. 

7169. I was wondering whether you 
could put that question in a somewhat 
different form, Sir Austen, if it would 
not be inconvenient to the Secretary of 
State.? May I ask the Secretary of State 
what are the practical objections to hav- 
ing no direct election to either of the 
Federal Chambers? — The practical objec- 
tions, I think, are two-fold. I think, first 
of all, there is the objection that I do 
not think anybody can ignore that 
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political public opinion in India has got 
used to a system of direct election and, 
so far as I can gather, is very strongly 
against the substitution of indirect elec- 
tion for direct election. That is the first 
ohjectio-n that we had in our minds. 
The second objection is of a different 
character. It is oui* difficulty in finding 
a suitable alternative. We have felt that 
there v»ere objections against the Pl*o- 
vincial Councils electing both F'Cderal 
Chambers from the same electoral back- 
ground. "Next, when we came to the 
or'.jr n’cr.-na-ives, many of us were very 
much attracted to various systems of 
group voting in the constituencies. Sir 
John Kerr will be able to tell you that 
Lord Lothian’s Committee went very care- 
fully, and I believe also very sympathetic- 
ally, into these proposals for group 
voting, and they did come to the con- 
clusion, for reasons that Sir John Kerr 
and Lord Lothian can give you, that 
these group systems would not work. My 
answer, therefore, to Sir Austen and to 
Lord Eustace Percy, is that the objec- 
tions are, first of all, the objection of 
public opinion in British India, and, 
secondly, the fact that so far we have not 
been able to find a practicable alter- 
native. 

Sir Austev, Cham'berlain,'] I recognjse 
the force of the objection about public 
opinion. I do not think it is wholly con- 
clusive because it is based on a past 
which is veiy different from the future 
which is contemplated by the White 
Paper* 

Major Cadogan.'] Might I add, you 
concede the principle of direct election. 
It is not as if we were denying the prin- 
ciple of direct election to India. They 
have got it in the Provinces. Is not 
that sop 

Sir Ausien GKaTnlerlam. 

7170. I now want to turn to the Council 
of State. One of your objections to the 
election of the Lower House by the Pro- 
vincial Assemblies is that already under 
your scheme they are the Electoral College 
for the Upper House?— Yes. 

7171. Your Upper House will consist of 
two classes, apart from the nominated 
men ; of men who owe their seats to elec- 
tion, and of men who owe their seats to 
nomination by the Princes? — ^Yes, and so, 
of course, iwill the Lower House. 

7172. Have you ever considered whether 
the Upper House might not well be com- 


posed of representatives, not of Legis- 
latures but of Governments ; in other 
words, that the British-India representa- 
tion in the Upper House should be put on 
what IS mutatib mutandis the same foot- 
ing as the States representation? — ^Not 
only have we considered a proposal of 
that kind, but, as my Indian friends will 
remember, I myself have been at various 
times greatly attracted by it. There 
again my difficulty has been the 
difficulty of public opinion and 
the fact that (I quite admit, as Sir 
Austen Chamberlain has just said in 
different conditions) India has got used 
to a different kind of system. 

7173. May I ask you whether, if you 
could persuade Indian opinion, you would 
not still favour the composition of an 
Upper House on that basis? — ^Yes, I 
still hold the view that I have often ex- 
pressed, during the last two years, that 
1 think there is a great deal to be said 
fk>r a Federal Legislature constituted 
upon that kind of basis. My trouble 
has been that I have found very few 
people to support me. 

7174. Would you agree with me that 
one argument in favour of that scheme 
would be that it would help to defeat 
centrifugal forces in India, and tend to^ 
bind the Federation more closely to- 
gether? — ^Yes, and that is one of the 
arguments that I have ventured myself 
to use in the past. 

Sir Austen Chamberlain J] I slTould 
like to have all the other arguments, but 
I .will not press you for them now. 

Lord Irwin, 

7175. Might I ask one question of Sir 
John Kerr, or the Secretary of State, 
On the question to which Sir Austen 
addressed his earlier inquiries, as between 
direct and indirect election, what im- 
portance, if any, would the Secretary of 
State or Sir John Kerr attach to an 
argument that is frequently used that 
if you have indirect election it would be 
likely to tend to have the effect of 
dividing Provincial Councils rather on 
the lines of All-India issues, and would 
therefore militate against what ought to 
be, I suppose, the desire of all who wish 
to see the thing work, namely, the free 
growth of political parties in the 
Provinces suited to the different condi- 
tions in the several Provinces; that you 
would rather tend to get the All-India 
atmosphere into the Provincial XJouncils 
rather than its own atmosphere dividing 
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on its own interests ?-r-I am inclined to 
think that an argument of that kind is 
rather double edged. After all, yon may 
All-Indi anise the Provincial Councils, but 
you may equally provincialise the All- 
India Centre. Seeing both those possi- 
bilities I do not think / 1 myself could 
express a very definite view one way or 
the other. 

Sir Austen Ghamherlain. 

7176. Of conrse, the objection, what- 
ever it is, applies to the method of elec- 
tion proposed for the Council of State? 
—Yes. 

Mr. Butler, 

7177. May I ask Sir John Kerr a ques- 
tion? With reference to the new polling 
methods proposed by the Franchise Com- 
mittee do not yon consider that these will 
materially help to poll the extra num- 
bers proposed? — (Sir John Kerr.) Cer- 
tainly. Most Local Governments 
assented to the practicability of our 
scheme, because they realised that this 
simplified polling method would very 
greatly facilitate the carrying out of the 
elections, 

7178. Is it not true to say that this 
method is an improvement upon methods 
which have prevailed hitherto? — It is an 
improvement in every respect, I think, 
and it is generally admitted to be so 
both in the matter of secrecy and in the 
matter of getting the votes recorded 
accurately. 

7179. Would it not be true to say that 
when you were Vice-Chairman of the 
Franchise Committee you saw this 
method in operation and found it to he 
very successful ? — ^Yes ; I have seen it not 
only as Deputy-Chairman of the Fran- 
chise Committee, but also previously in 
municipal elections. 

7180. Would it not also be true to say 
that On your recent tour in India, be- 
sides your previous experience, you had 
the advantage of hearing the evidence of 
District Officers who had themselves 
worked the scheme? — Yes. 

7181. And that those District Officers 
considered that this scheme would work? 
— ^Yes. It was one of the few things that 
people were practically unanimous about 
— ^the certain success of this coloured box 
system of polling. 

Lord Hardinge of Fenshurst. 

7182. I am going to ask the Secretary 
of State, if he will allow me, a question 
of principle. In England we have had 
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for many generations a system of property 
qualifications. Little by little these 
property qualifications have been reduced 
until we have now shed them altogether. 
Why then introduce into India a system 
we have abandoned for ourselves.® — (Sir 
Samuel Satire.) 1 think for two reasons: 
Politically I should be against a great 
revolutionary change like the introduction 
of adult suffrage suddenly into India. 
Administratively I do not think it would 
work. 

7183. Has that been seriously con- 
sidered — ^Yes. In our discussions we 
have several times had proposals for adult 
suffrage urged by one or other member 
of the Round Table Conferences, and, in- 
deed, Lord Lothian’s Committee went 
into the question, and they came to the 
view that, quite apart from political 
merits, you simply could not work a 
system of that kind in the present con- 
ditions. 

7184. Could that not be worked by in- 
direct elections where a voter would 
represent 20 adults, say, because then it 
appears to me that everybody would have 
a chance of voting? — That is just the 
kind of alternative to which I was 
alluding in an answer to Sir Austen 
Chamberlain. We considered a number 
of these alternatives, and the Lothian 
Committee considered them in greater 
detail, and we have not been able to find 
a practical alternative ; that is the 
trouble. I would like Sir John Kerr or 
the Marquess of Lothian to amplify what 
I have said upon the practicability of 
any of these alternatives. Would yon 
say a word. Sir John Kerr, about the 
punchayets? (Sir John Kerr.) Origin- 
ally three Local Governments were more 
or less in favour of trying an indirect 
system of election by groups in the 
villages. The first place we went to was 
Lucknow where Sir Malcolm Hailey dis- 
cussed the matter with tis at considerable 
length, and he put one of his officers, 
who had made a considerable study of 
the subject on to work out the scheme. 
We left Lucknow in great hopes that a 
scheme would be evolved which we could 
recommend. I may say that I personally, 
before I went to India, was very strongly 
in favour of this group system of election. 
Then we went to Bihar, and in Bihar, 
owing to various administrative difficul- 
ties in working an enlarged electorate on 
the direct system, the Local Government, 
or the majority of them, were keen on 
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some form of indirect election. Then we 
got to Bengal, and we found the local 
Provincial Committee desirous of sweep- 
ing away all direct voting and substi- 
tuting an indirect system in its place. 
They had not thought it out very much, 
but that was their feeling at the time. 
After that, all the other Provinces 
we came across were unanimously 
opposed to any form of indirect election. 
They had thought the subject out well, 
and their practical difficulties seemed to 
us extremely strong. Perhaps I might 
mention briefly what they were. First 
of all, there are the administrative diffi- 
culties of splitting up villages into groups. 
1 will stick to the case of villages at 
present because in towns the difficulties 
are entirely otherwise, hut the towns only 
account for about 5 per cent, of the 
total electorate that matters. In the 
village you have either to form your 
groups according to caste, or not accord- 
ing to caste. If you form them on a 
caste basis you do go a considerable way 
towards perpetuating the caste system 
in public affairs, and the large majority 
of Indian public men feel strongly that 
that would be a fatal mistake. Then, 
if you discard the caste basis, you have 
got to go on some sort of geographical 
basis. You have to take the people 
living in a particnlar lane, or in a par- 
ticular hamlet, or something of that 
kind, and we found on local enquiry in a 
considerable number of villages that 
these people really have no community of 
interest which enables them to join to- 
gether and elect a mukhi or mouthpiece, 
as they call it. You cannot get 20 men, 
say 10 men of the upper castes and 10 
men of the lower castes to unite on the 
person who shall represent them at the 
election. Then we were told, before we 
made our enquiries, that we were to 
assume that the communal distribution 
of seats was to continue — the Hindu, 
Kuhammadan, and other smaller com- 
munities were to receive separate repre- 
sentation, We found there that there 
were very considerable difficulties in 
forming communal groups. Especially in 
Upper India in the non-Muhammadan 
Provinces, you will very likely find jn a 
village perhaps only half a dozen or a 
doTOn Muhammadans. All the rest are 
Hindus. Those Muhammadans are not 
sufficiently numerous to form into a 
group. If you join them on to bhe 
Muhammadans in some other village 


there again you rjin up against the diffi- 
culty of community of interest. The 
members of the group, may not know one 
another by sight, and it seemed to be 
absolutely hopeless to form any groups 
at ail. These were the main practical 
difficulties of the group system which led 
the majority of Local Governments m 
India to oppose it from the outset. When 
we got back to Lucknow we found that 
Sir Malcolm Hailey’s Government had 
come to very much the same conclusion 
as the other Local Governments. They 
had been trying experiments with this 
group system, and they had found that it 
broke down, or, at any rate, did not 
work very successfully owing to the diffi- 
culties that I have mentioned. One 
trouble, quite apart from the difficulty 
of forming groups, that we found was 
the introduction of party feelings (poli- 
tical feelings) in the villages which 
would have made the group elections very 
difficult to work. If the group system 
is going to be of any considerable ad- 
ministrative advantage, it has got to be 
easily worked in a friendly spirit. The 
majority of the groups have got to meet 
together and find out, without difficulty, 
somebody who will act as their mouth- 
piece. Nowadays Indian villages are in 
many cases so torn by internal factions, 
or perhaps by agrarian questions, ques- 
tions of landlord and tenant, and the 
like, that the group elect ions would in- 
evitably have become highly contested. It 
would not be possible to carry them 
out on a .simple system. You would 
have to have a register of voters, you 
would have to have arrangements 
for voting by ballot, for counting the 
votes, and all the rest of it. The elec- 
tions carried out on that system would 
almost certainly aro^'se a great deal of 
feeling. There would be appeals 
against the result of the elections, 
and somebody else would have to go 
back to the village and hold a fresh 
election, and all that kind of thing. 
We found official opinion in India for 
that reason almost unanimous that adult 
suffrage from the administrative point of 
view would be preferable to the group 
system; I mean, looking at it purely from 
the point of view of the amount of work 
and worry that it would entail. Then 
apart from that, we found that Indian 
public opinion, except as I say, tem- 
porarily in Bengal, .wasi unanimously 
opposed to elections being carried out 
on any system of that kind. Indian 
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ljublic opinion looks back to the old 
days of the Minto-Morley constitu- 
tion, when this indirect election was 
the main way of choosing members 
of the Legislature through local 
bodies. The local bodies, District Boards 
and Local Boards and municipalities 
used to select Delegates, and those 
Delegates went to Headquarters and 
chose a Member for the Legislature. The 
amount of friction and intrigue to which 
that system gave rise is almost incredible 
except to those who like myself have 
worked a system of that kind. It all 
boiled down to this, that the Delegates 
were instructed to vote for Mr. A. They 
voted for Mr. B., and when they came 
back very unpleasant stories were put 
about for the reason of their change of 
view. It was felt for those reasons that 
the group system in the villages of India 
would not form a sound basis for the 
election ; that the secondary elections 
would have to be by ballot, and it would 
be impossible for the group electors to 
make certain that their mouthpiece had 
voted in the way that he was expected 
to do. For that reason, Indian public 
opinion was in the end almost 
unanimously against any sort of group 
system. We felt as a Committee that 
these iwere very definite disadvantages 
and drawbacks and that even if those 
disadvantages and drawbacks were not as 
strong as they seemed to us, it would be 
impossible to force a system of this kind 
on a country where practically nobody, 
either official or non-official, was in 
favour of it. Those were the reasons, 
my Lord Chairman, why the Committee 
decided not to recommend the group 
system for adoption. 

Lord Harding e of Penshurst, 

7185. Thank you very much. I am very 
much obliged to the Secretary of State 
and to Sir John Kerr for the full ex- 
planations they have given of the ob- 
jections to the group system. I would 
just like to ask one more question. There 
are now 7,000,000 voters, and I under- 
stand the Lothian Report proposes to 
raise this figure to 36,000,000. Of those 
36,000,000 how many will be women.? — 
(Sir John Kerr,) About 6,000,000. 

7186. There are 63,000,000 women of 
adult age in India, are there not? Is 
that not a very small number-r-6,000,000 
out of 63,000,000? — About 10 per cent, 
of the adult women. 
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7187. Is fcbat based on literacy.® — No; 
there are vaiious qualifications for the 
women proposed in the White Paper; the 
first is that all women who have the pro- 
perty qualification in their own right 
s!hall be entitled to the vote, and we 
estimate that about 2,000,000 women will 
get it in that way. Then it is proposed 
that women v/ho are the wives of voters 
for the present Provincial Councils should 
also have the vote. We estimate that 
they will come to about 4,000,000. Then 
it is proposed that the women who hold 
the educational qualification prescribed 
for men should also have the vote, and in 
that way we get up to a total of some- 
thing about 6,000,000. 

7188. Do you think the women of India 
will be satisfied with only 6,000,000 
votes? — I think the women in India who 
are capable of taking a part in public 
affairs will press for something more. 
But, of course, the illiterate women, and 
so on, will not feel at all strongly, one 
way or the other. 

Lord Hardings of Penshurst,^ As 
long as we do not have an agitation in 
India, such as we had in this country 20 
or 30 years ago; the Suffragette move- 
ment, that IS satisfactory. 

Earl of Derby. 

7189. I should only like to ask Sir John 
one question. He has given very good 
reasons why there should be direct voting 
in India. In answer to a question he said 
that the present system worked well. He 
thought that with tho increased electorate 
it would suill work well. When asked 
another question : Suppose there was a 
manhood suffrage, would the present 
system work? his answer was: Not 
directly, not if it was put in force im- 
mediately. I think I am correct in that? 
— I said, I think, that it would be im- 
practicable to adopt adult suffrage 
immediately. 

7190. But I want to know : Eventually, 
do you think it will be possible, if there 
twas manhood suffrage, for the present 
system still to worik, to cover that man- 
hood suffrage? — I could not say. It will 
be a great many years, I think, before 
manhood suffrage comes into view in 
India, and what the conditions will be 
then, I should not like to say. 

7191. You say, it would work up to, 
roughly, 20 per cent, of the population? 
— That is what the Committee said. The 
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some form of indirect election. Then we 
got to Bengal, and we found the local 
provincial Committee desirous of sweep- 
ing away all direct voting and substi- 
tuting an indirect system in its place. 
They had not thought it out very much, 
but that was their feeling at the time. 
After that, ail the other Provinces 
we came across were unanimously 
opposed to any form of indirect election. 
They had tiiought the subject out well, 
and their practical difficulties seemed to 
us extremely strong. Perhaps I might 
mention briefly what they were. First 
of all, there are the administrative diffi- 
culties of splitting up villages into groups. 
I will stick to the case of villages at 
present because iu towns the difficulties 
are entirely otherwise, hut the towns only 
account for abont 5 per cent, of the 
total electorate that matters. In the 
village you have either to form your 
groups according to caste, or not accord- 
ing to caste. If you form them on a 
caste basis you do go a considerable way 
towards perpetuating the caste system 
in public affairs, and the large majority 
of Indian public men feel strongly that 
that would be a fatal mistake. Then, 
if you discard the caste basis, you have 
got to go on some sort of geographical 
basis. You have to take the people 
living in a particular lane, or in a par- 
ticular hamlet, or something of that 
kind, and we found on local enquiry m a 
considerable number of villages that 
these people really have no community of 
interest which enables them to join to- 
gether and elect a mukhi or mouthpiece, 
as they call it. You cannot get 20 men, 
say 10 men of the upper castes and 10 
men of the lower castes to unite on the 
person who shall represent them at the 
election. Then we were told, before we 
made our enquiries, that we were to 
assume that the communal distribution 
of seats was to continue — ^the Hindu, 
Muhammadan, and other smaller com- 
munities were to receive separate repre- 
sentation. We found there that there 
were very considerable difficulties in 
forming communal groups. Especially in 
Upper India in the non-Muhammadan 
Provinces, you will very likely find m a 
village perhaps only half a dozen or a 
dozen Muhammadans. All the rest are 
Hindus, Those Muhammadans are not 
sufficiently numerous to form into a 
group. If you Join them on to the 
Muhammadans in some other village 


there again you rjin up against the diffi- 
culty of community of inteiest. The 
members of the group, may not know one 
another by sight, and it seemed to be 
absolutely hopeless to form any groups 
at all. These were the main practical 
difficulties of the group system which led 
the majority of Local Governments in 
India to oppose it from the outset. When 
we got back to Lucknow we found that 
Sir Malcolm Hailey’s Government had 
come to very much the same conclusion 
as the other Local Governments. They 
had been trying experiments with this 
group system, and they had found that it 
broke down, or, at any rate, did not 
work very successfully owing to the diffi- 
culties that I have mentioned. One 
trouble, quite apart from the difficulty 
of forming groups, that we found was 
the introduction of party feelings (poli- 
tical feelings) in the villages which 
would have made the group elections very 
difficult to work. If the group system 
IS going to be of any considerable ad- 
ministrative advantage, it has got to be 
easily worked in a friendly spirit. The 
ma 3 ority of the groups have got to meet 
together and find out, without difficulty, 
somebody who will act as their mouth- 
piece. Nowadays Indian villages are in 
many cases so torn by internal factions, 
or perhaps by agrarian questions, ques- 
tions of landlord and tenant, and the 
like, that the group elections would in- 
evitably have become highly contested. It 
would not be possible to carry them 
out on a simple system. You would 
have to have a register of voters, you 
would have to have arrangements 
for voting by ballot, for counting the 
votes, and all the rest of it. The elec- 
tions carried out on that system would 
almost certainly aro^'se a great deal of 
feeling. There would be appeals 
against the result of the elections, 
and somebody else would have to go 
back^ to the village and hold a fresh 
election, and all that kind of thing. 
We found official opinion in India for 
that reason almost unanimous that ad.ult 
suffrage from the administrative point of 
view would be preferable to the group 
system j I mean, looking at it purely from 
the point of view of the amount of work 
and worry that it would entail. Then 
apart fi-om that, we found that Indian 
public opinion, except as I say, tem- 
porarily in Bengal, .was unanimously 
opposed to elections being carried out 
on any system of that kind. Indian 
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i^ublic opinion looks back to the o-ld 
daj's of the Minio-Morley constitu- 
tion, when this indirect election was 
the mam way of choosing members 
of the Legislature through local 
bodies. The local bodies, District Boaids 
and Local Boaids and municipalities 
used to select Delegates, and those 
Delegates went to Headquarters and 
chose a Member for the Legislature. The 
amount of friction and intrigue to which 
that sj'stem gave rise is almost incredible 
except to those who like myself have 
worked a system of that kind. It all 
boiled down to this, that the Delegates 
were instructed to vote for Mr. A. They 
voted for Mr. B., and when they came 
back very unpleasant stories were put 
about for the reason of tbeir change of 
view. It was felt for those reasons that 
the group system in the villages of India 
would not form a sound basis for the 
election ; that the secondary elections 
would have to be by ballot, and it would 
be impossible for the group electors to 
make certain that their mouthpiece had 
voted in the way that he was expected 
to do. For that reason, Indian public 
opinion was in the end almost 
unanimously against any sort of group 
system. We felt as a Committee that 
these were very definite disadvantages 
and drawbacks and that even if those 
disadvantages and. drawbacks were not as 
strong as they seemed to us, it would be 
impossible to force a system of this kind 
on a country where practically nobody, 
either official or non-official, was in 
favour of it. Those were the reasons, 
my Lord Chairman, why the Committee 
decided not to recommend the group 
system for adoption. 

Lord Jlardinge of FensTiurst, 

7185. Thank you very much, I am very 
much obliged to the Secretary of State 
and to Sir John Kerr for the full ex- 
planations they have given of the ob- 
jections to the group system. I would 
just like to ask one more question. There 
are now 7,000,000 voters, and I under- 
stand the Lothian Report proposes to 
raise this figure to 36,000,000. Of those 
36,000,000 how many will be women? — 
(Sir John Kerr,) About 6,000,000. 

7186. There are 63,000,000 women of 
adult age in India, are there not? Is 
that not a very small number — 6,000,000 
out of 63,000,000? — About 10 per cent, 
of the adult women. 
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7187. Is that based on literacy.^ — No; 
there are vaiious qualifications for the 
women proposed in the White Paper ; the 
first is that all women who have the pro- 
perty qualification in their own right 
shall be entitled to the vote, and we 
estimate that about 2,000,000 women will 
get it in that way. Then it is proposed 
that women who are the wives of voters 
for the present Provincial Councils should 
also have the vote. We estimate that 
they will come to about 4,000,000. Then 
it is proposed that the women -who hold 
the educational qualification prescribed 
for men should also have the vote, and in 
that way wo get up to a total of some- 
thing about 6,000,000. 

7188- Do vou think the women of India 
will be satisfied with only 6,000,000 
votes? — I think the women in India who 
are capable of taking a part in public 
affairs will press for something more. 
But, of course, the illiterate women, and 
so on, will not feel at all strongly, one 
way or the other. 

Lord Hardinge of Penshurst,^ As 
long as we do not have an agitation in 
India, such as we had in this country 20 
or 30 years ago*^ the Suffragette move- 
ment, that IS satisfactory. 

Earl of Derby 

7189. I Biiould only like to ask Sir John 
one question. He has given very good 
reasons why there should be direct voting 
in India, In answer to a question be said 
that the present system worked well. He 
thought that with the increased electorate 
it would SLill work well. When asked 
another question : Suppose there was a 
manhood suffrage, would the present 
system work ? his answer was : Not 
directly, not if it was put in force im- 
mediately. I think I am correct in that? 
— I said, I think, that it would be im- 
practicable to adopt adult suffrage 
immediately. 

7190. But I want to know : Eventually, 
do you think it will be possible, if there 
(was manhood suffrage, for the present 
system still to woi^k, to cover that man- 
hood suffrage? — I could not say. It will 
he a great many years, I think, before 
manhood suffrage comes into view in 
India, and what the conditions will be 
then, I should not like to say. 

7191. You say, it would work up to, 
roughly, 20 per cent, of the population? 
— ^That is what the Committee said. The 
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Committee said that it would he im- 
practicable to provide for more than 20 
per cent. 

7192. Therefore, after 20 per cent., 
another system would have to be adopted? 
— If it was going to be adopted at the 
present time, that is so. 

7193. Bug do j'ou think, if it came 
gradually, the ju'esent system might be 
elastic enough to cover more than the 
20 per cent. P — It is very hard to say. 
It will not come for another generation, 
in my opinion. 

Lord Hutchison of Montrose, 

7194. With regard to the distances that 
individuals will have to go to the polling 
station, what is the average distance 
in a widely dispersed or thinly-populated 
area — what is the average distance of a 
polling station from the villages P — 
Between five and seven miles, not right 
DUt in the jungle, where there is no 
population at all, but in the ordinary 
cultivated area. 

7195. So from the point of view of the 
practicability of recording the vote, they 
would not have an undue distance to go? 
— ^No, not at all. 

7196. Then as regards election expenses, 
would the Governor-General have power 
to make rules and regulations as to the 
amount to be spent by a particular can- 
didate? — (Sir Samuel Hoare.) He has at 
present. We are not contemplating that 
the Governor-General under the Federal 
Government would make a decision of this 
kindj we think it is essentially a matter 
for the Federal Government itself. 

7197. In other words, to the Assembly 
iiself? — To- the Federal Government and 
the Federal Legislature. 

719S. At the present moment, the 
Govemor-General-in-Couneil has powers 
to make rules .P — ^Yes. (Sir John Kerr,) 
And the Governor-in-Council in the Pro- 
vinces. 

7199. In relation to the representation 
of the Princes in the Upper House, would 
it be within their competence to change 
a representative inside the life of a 
Legislature? — (Sir Samuel Hoare.) I have 
never been able to see how you could 
prescribe in an Act of Parliament that 
they should not do so. I hope they will 
not do so, and I believe myself that if 
they accede to the Federation, they are 
most unlikely to do so, I do not see, 
however, how you can deal with it by a 
section in an Act of Parliament. After 
all, if you put a section into an Act of 


Parliament, it would be very easy for a 
Prince to get round it, if he so wished. 
For instance, he could insist upon liis 
lepresentative resigning, and there would 
be plenty of ways of getting round it. 
That all makes me think that it is better 
not to attempt to put anything into an 
Act of Parliament. That does not mean 
that we should wish or expect Princes 
to withdraw their representatives. We 
do not; we hope their representatives will 
remain there during the lifetime of the 
Legislature, but we do not feel that we 
can make any prescription in an Act of 
Parliament against it. 

Mr. M. M. Joshi. 

7200. May I ask a supplementary 
question on this? Is it not possible to 
put something in the Treaty of Accession 
as regards the change of representatives 
of the States? — I see grave difficulties in 
the way of putting it either into a 
treaty or into an Act of Parliament. 

Mr. Cochs. 

7201. You know, of course, that the 
Lothian Committee states or expresses 
the opinion that if a system of responsible 
Government is to work satisfactorily it 
will only be because the people feel that 
the Legislatures represent them. Are you 
aware that the Indian Trade Union Fede- 
ration passed a Resolution stating that 
under this scheme there is no prospect of 
the Indian masses and the working classes 
ever souring an adequate and effective 
voice in the control in the Legislatures 
and administration of the country? — I 
take it from Mr. Cocks that such a Reso- 
lution has been passed. 

7202. But are you further aware that 
they have given evidence now befo-re the 
Sub-Committee that when they said that, 
they were not at all referring to safe- 
guards but were referring to the fran- 
chise and composition of the Chamber, 
and it would still stand as their opinion 
if all Lhe safeguards were swept away? 
— ^I take it that that is their opinion ; it 
is not mine. 

7203. We have been told that adult 
suffrage is impracticable for administra- 
tive reasons. Could you state what the 
objections are to the proposal that adult 
suffrage might be brought in in the cities 
with a population of 100,000 and over to 
start with? — I should not see any justifi- 
cation for making a distinction between 
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urban and rural constituencies. We 
make no such distinction here. 

Major Attlee. 

7204. May 1 interpose a question here® 
You said we did not do it, but in the 
past, as a matter of fact, the urban 
labourers and the rural labourers were 
enfranchised at different times.® — That is 
perfectly true, but I should be opposed 
to a provision that gave an advantage 
to an urban voter and did not give it to 
the rural voter. One of the main objects 
of our franchise proposals is to make an 
attempt to readjust the balance between 
rural and urban India. Rightly, or 
wrongly, we feel that the scales at 
present are over-weighted in favour of 
urban areas. One of the best aspects of 
our proposals is that we do attempt to 
readjust that balance. 

Mr. Cocks. 

7205. The suggestion is not that they 
should have more seats in the towns than 
in the country, but that the electorate 
should be extended in the towns ? — 1 
should have thought there were grave 
objections to that. One that occurs to 
me, upon the spur of the moment, is the 
inter-change of population between rural 
and industrial India. I am informed 
that there are great migrations of rural 
labour into the towns, and vice versa. 
That would seem to me at once to raise 
a very grave practical objectiou to the 
kind of proposal which Mr. Cocks has 
made. 

7206. The Round Table Conference, the 
Franchise Committee, in considering the 
question of property qualification, sug- 
gested. that that qualification should be 
used in its widest terms and include not 
merely ownership of property, but receipt 
of wages. A suggestion has been made 
that there should be a wage earning 
qualification. Have you anything to say 
upon that point? — am going to ask 
Sir John Kerr to deal with this question 
of detail. (Sir John Kerr.) The Fran- 
chise Committee went into that question 
of making wages a basis of the Franchise, 
and they found that there were very 
great difficulties in the way. 

Sir Tej Bahadur Sapru. 

7207. What page?— Page 41, paragraph 
85. The basis of any wage census in 
India must be the agricultural wage, 
and tlie agricultural wage is, more often 
than not, paid in kind rather than in 
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monej. It would be impn-- 

sible to take a wage l 1 '1 as the 

basis of a franchise system. There arj 
variations in prices; variations in the 
nature of the produce that the labourer 
receives as different seasons of the year, 
and all sorts of complications of that 
kind. You would have to have an 
enormous staff, and there would be an 
enormous number of appeals and objec- 
tions to any electoral system based 
upon matters of that kind. O: 
course, in the towns, v«rhere you hare 
induscrial labour paid in cash, the dihi- 
culties would be less serious, but even 
there, the vast majority of employers do 
not keep books or registers which would 
form a sound basis for working the 
system. It was for those reasons thai 
the Franchise Committee decided not to 
recommend the adoption of wages as th^ 
basis tor the Franchise. 

7208. Yon are aware that Major Milner, 
a Member of the Committee, in a Note 
at the end, said that he considered the 
difficulties in the way of the wage earning 
qualification had been over-stated by the 
majority of the Commission? — Yes. 1 
have had many arguments with Major 
Milner about it, and I am very sorry I 
was not able to convince him that he was 
wrong. 

7209. I am informed that it is the 
opinion of organised Labour in India that 
under this proposed system it will be 
absolutely impossible for a single Labour 
Member to be elected a Member of the 
Federal Council of State. If that is so, 
do you think that should not be remedied 
in some .way.?^ — (Sir Samuel Hoare.) Y\e 
do not propose that there should be the 
special representation of interests in the 
Council of State. I am not quite clear 
whether that is the point which Mr. 
Cocks is dealing with, or whether it is a 
different point. 

Mr. Cocks.'] Thexe are » two points. 
First of all, there is the property quali- 
fication for the Memberslr ’n of the Council 
of State, which it is suggested would bar 
out any representative of Labour. 
Secondly, there are special seats reserved 
for Europeans and Indian Christians by 
means of special electoral colleges 
Could not the same thing be done for 
Trade Unions? 

Mr. Zafrulla Khan,] My Lord Chair- 
man, Mr. Cocks is no doubt aware that 
membership of a local Legislature itself 
will be one of the qualifications, but there 
will be a large group of the Depressed 
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Class representatives in the local Legis- 
latures, certainly drawn from the 
classes; that each of them will 
, c. 1 "c for election to the Upper 
House on account of being a Member of 
the local Legislatures and most of them 
would be able to form a group to elect 
a representative from among themselves, 
if they so choose, to the Upper House. I 
hope he has that in mind, and is putting 
that question, subject to these consider- 
ations being there already. 

Mr. Gochs. 

7210. I agree with that, but the White 
Paper suggests a property rr.'ilifi cation 
and does not say what a prcpv-r.y <]}-.& r.- 
fication should be, but if it is a high 
one they would be barred then? — We 
were assuming that Labour representa- 
tives would be elected in the kind of way 
su gge sted by Mr. ZafruUa Khan. 

7211. Seeing that the Round * Table 
Conference says there was general agree- 
ment that adult suffrage was a goal 
which would ultimately be attained, is 
there any objection to inserting in the 
new Constitution a provision for the 
periodical revision of the electorate in 
that way in a period of time? — T would 
have thought the wiser course was for 
ns to insert in the CSonstitution Act a 
definite period during which no franchise 
alterations could take place at all. I 
think that fs necessary in the interests 
of stability. I think after that period 
those questions are essentially qu(>stions 
for the Federal Government and fir the 
Federal Legislature, and I would rather 
leave the subsequent period in their 
hands. 

Sir Tej Bahadur Sapru, 

7212. After the expiry of that x>«riod 
which you have in view, will you allow 
the Federal Government and the Federal 
Legislature to amend the 'franchise, to 
increase it or to broaden it.^ — That was 
the intention uf my answer , 

Marquess of Salisbury, 

7213. Secretary of State, do I under- 
stand that the franchise as fixed in the 
Act^ will be alterable by the Federal 
Legislature without the consent of Par- 
liament? — ^Hot under the White Paper 
provisions, hut I have always assumed 
that there must oome a period when 
the Federal Legislature can make amend- 
ments. When that period should be is 
a matter of discussion, but I think, look- 


ing to the future, there must come a 
period when the Federal Government, 
and when the Federal Legislature, should 
be fi'ee to decide upon amendments. 

7214. Then that would be after another 
Act of Parliament, you mean?— -KIo, 
because in this Act of Parliament we 
would say : “ For X number of years 
there can be no alteration of the fran- 
chise.” I am assuming that after X 
number of years the Federal Legislature 
should be able to deal with tlie question. 

721o. That is a most important admis- 
sion of the Secretary of State, because 
that means that a very important part 
of the basis of this Constitution is to be 
alterable without the consent of Parlia- 
ment ? — 1 think it is a matter for further 
discussion, in a matter like the fran- 
chise which, in my view, is very much 
a matter of Indian internal politics, 
whether after a period, whatever that 
period may he, there ought not to be 
some latitude left with the Federal 
Government and the Federal Legislature 
to make alterations. 

]VIr. Zafrulla Khan,. 

7216. So far as Federal franchise is 
concerned? — So far as Federal franchise 
is concerned. 

• Lord Eustace Percy. 

7217. Have . you made up your mind 
that that power, if it is given, should 
rest with the Federal and not with the 
Provincial Legislatures? I am thinking 
of the American precedent by which the 
franchise for the Federal Legislature is 
fixed by the States, and not by the 
Federation? — I think it is a matter of 
discussion. My only suggestion to the 
Committee is that there must oome a 
period when the Legislatures in India 
must, or anyhow should in my view, leave 
a latitude given to them to make altera- 
tions. 

Mr. Zafrulla Khan* 

"^7218. May one assume that so fax as 
Provincial franchise is concerned, that is 
to say, franchise qualifying people to 
become voters for elections to the Pro- 
vincial Assemblies, when that period 
comes which you have in view the matter 
will be left in the hands of the Pro- 
vinces themselves if some such ^scheme is 
evolved? — ^I should think that*^is inevit- 
able. 
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Marquess of Salithury, 

7219. The Secretary of State is aware 
that under paragraph 110 it is said to 
be outside the competence of the Federal 
and Provincial Legislature ix) make any 
law affecting the Constitution Act “ ex- 
cept, in the case of the last mentioned 
Act, in so far as that Act itself provides 
otherwise.’’ So, I suppose, there will be 
a special provision : The Secretary ot 
State contemplates that this matter will 
be exempted ? — There would certainly 
have to be a special provision (supposing 
it was agreed to have a proidsion of 
this kind) that these proposals would 
remain intact for X number of years. 
After X number of years provision would 
be made on certain lines for iiowers of 
amendment whether by the Federal 
Government, or whether by the Provin- 
cial Governments. 

Sir Austen Chamberlain, 

7220. Does that apply to franchise 
only or to the division of seats among 
various communities? — In the communal 
decision .we do make provision. 

Sir Tej Bahadur 8apru.‘] Ten years. 

Mr. ZafruUa Khan. 

7221. There .was a possibility of change 
after ten years by His Majesty’s Govern- 
ment? — This is the provision in the com- 
munal decision : ‘‘ Provision will be made 
in the Constitution itself to empower a 
revision of those electoral arrangements 
and the other similar arrangements 
mentioned below after 10 years with the 

'assent of the communities affected for 
the ascertainment of which suitable 
means will be devised.” 

Sir Austen Chamberlain. 

7222. It is to be done only with the 
assent of the communities affected? — ^Yes; 
otherwise Sir Austen is right in saying 
that my suggestion refers only to the 
franchise. 

‘Sir N. N. Sircar. 

7223. I was going to ask the Secre- 
tary of State, if he .will permit me: As 
the communal decision stands it means 
this: Assuming, for the sake of argu- 
ment, one Party has got more than it 
ought to have it must assent to that 
being given away before there can he 
any change at any time. You have ^ot 
to get the assent of somebody who has 
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got more than they ought to have? — If 
Sir N. Sircar makes that hypothesis it 
IS so. 

Sir Tej Bahadur Sapru. 

7224. Pursuing this very line of thought 
which you have been pursuing just now, 
is it your intention that you will in the 
Constitution Act indicate the nature of 
the subjects w'hich insy be modified cr 
amended after a certain time by the 
Indian Legislature? — Sir Tej raises the 
very big and important issue of con- 
stituent powers. 

7225. Constituent powers? — That is a 
question which we must consider in 
detail. 

7226. May I remind you that this ques- 
tion was raised at the time of the third 
Round Table Conference? — ^Yes. 

7227. And also I raised it at the time 
of the second Round Table Conference, 
and the Indian view was that you must 
indicate in the Constitution Act itself 
the limits within which the Indian Legis- 
lature may go in amending the Constitu- 
tion, and the conditions under .which it 
may do so? — The trouble, of course, has 
beeu that so far we have found very little 
agreement upon the question. Sir Tej 
will remember that we have discussed 
this question, and my memory of it goes 
to show that there was very little agree- 
ment upon it. 

Sir Tej Bahadur Sapru.] It was not 
discussed at great length, only one morn- 
ing, and very casually. 

Marquess of Salisbury.'] Will Sir Tej 
tell me what the point is? I heard the 
Secretary of State’s answer. 

Sir Tej Bahadur Sapi'u. 

7228. The point is that there must be 
some subjects which must be left for 
amendment to the Indian Xregislatnre 
after a certain period of time, and the 
conditions under which those amendments 
might be made should be incorporated in 
the Constitution Act itself. It is a ques- 
tion of policy. We suggest there may be 
classification of subjects which might be 
left to the discretion of the Indian Legis- 
lature for amendment laying down the 
conditions under which those amqind- 
ments may be made. There are similai; 
provisions to he found in other Constitu- 
tions. The South African Act provided 
that, so far as native affairs were con- 
cerned, they were not to he touched for 
ten years, and things of that kind. I 
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am follo'.nng tliat analogy. I am re- 
cj nesting Sir Samuel to consider tins 
question, and see whether he can give us 
a list of subjects which he is i»repared to 
leoommend for amendment under certain 
conditions by the Indian Legislature? — 
■\Ve have considered the question at some 
length. If Members of the Committee 
and the Delegation would look at page 64 
of tlie Report of the Third Session of the 
Conference, they will find a Memorandum 
on this subject. We really have got very 
little further than the position m that 
Memorandum. Our difficulty has been 
that when we have come to consider the 
kind of question to whieli these amending 
powers might he applied, we have found 
considerable disagreement amongst sec- 
tions of Indian opinion itself. 

Lord JRanh eillowr, 

7229. Might I ask whether what the 
Secretary of State has said about possible 
amending power would apply to Appendix 
I of the White Paper, “ Composition of 
and method of election to the British 
Indian side of the Federal Council of 
State ” ? — That is one of the questions, 
as I have said earlier this morning, that 
we have had in mind. It is a matter for 
discussion, whether within the powers of 
the Constitution Act some kind of power 
of amendment should not be given after 
a period of years. 

7230. That will not apply to any con- 
ditions of the Instruments under the In- 
struments of Accession from the States? — 
No; it could not. 

Sir Aii^ten Ghamhei'Iain. 

7231. Is it the intention of the Secre- 
tary of State at some time during our 
proceedings to make proposals of that 
kind to us? — Certainly; I think it is 
quite essential that in any Constitution 
Act, somewhere or other, there should be 
provision for constituent powers. 

Dr. JB. B. Amhedlcar. 

7282. I may draw attention to similar 
provisions in the present Government of 
India Act. There are certain sections 
mentioned in an appendix ?— -It is I think 
following the lines of every Constitution 
Act and following the lines of the 
Gk)vernment of India Act itself.' 

Marquess of Salishwry* 

7233. Would it include a power to ad- 
just the relative representation of the 
States and British India?— No, not at 


all. I was not contemplating that kind 
of possibility at all. 

Sir Tej Bahadur Sapru. 

7234. Nor have we suggested anything 
of the kind? — No, it has never been sug- 
gested. All that has been suggested is 
that after a period of years some altera- 
tion of the details of the franchise should 
be allowed, and that T think is essentially 
a subject for discussion. 

Marquess of Salisbury. 

7235. I understand the Secretary of 

State is good enough to say that he will 
make some kind of communication to 
the Committee as to the sort of limits 
that he contemplates? — ^Yes, and I think, 
if Lord Salisbury would read the note 
upon constituent powers that was issued 
last winter 

7236. I have read it as well as I can 
at the moment, but I have not been able 
to appreciate it fully? — ^If Lord Salisbury 
will look at it again, always keeping in 
mind the fact that this is one of the 
questions which we have to consider and 
for which we have eventually to make 
some kind of provision in the Constitu- 
tion Act, I think he will fully appreciate 
it. 

Dr, B. B. Anibedkar.l It is the Fifth 
Schedule to the Government of India 
Act: ^'The provisions of this Act which 
may be repealed or altered by the Indian 
Legislature.” 

Major G, B. Attlee. 2 May T interpose 
a question arising out of Mr. Cocks’s 
question as to the provision for increase 
of the franchise after a period of years; 
in the Simon Report it was stated : ** This 
is a matter as to which the British Par- 
liament cannot remain indifferent. If a 
new Act of Parliament is to confer 
powers of self-government on the provin- 
cial councils, it should at the same time 
provide means for securing that these 
councils will in time rest on wider popular 
support than they can at present, so that 
the transferred powers may not remain 
in the hands of an oligarchy.” That is 
paragraph 10 on page 94 of the second 
volume of the Simon Commission Report. 
Do I understand the Secretary of State 
differs from that view ?— I am not 
assuming that changes of this kind are 
likely to restrict the franchise. My view 
rather is that this is essentially the kind 
of provision in which the Indian Legis- 
latures themselves are most dii*eotly con- 



JOINT COMMITTEE ON INDIAN CONSTITUTIONAL REFORM 


8-29 


20° Julii^ 1933.] The Right Hon. Sir Samuel Hoabe, Bt., G.B.E., \ConUnued. 
C.A1*G., M.P., Sir Malcolm Hailey, G.G.S.I., G.C.I.E., Sir Eindlateb Stewaet, 
K.aB., K.C.LE., C.S.I. and Sir John Henry Kcee, K.C.S.I., K.C.I-E. 


cerned, and it is a question for the Com- 
mittee to I'onsiderj -whether upon the kind 
of lines that i have suggested there 
should not he latitude given to them to 
make alterations aftei a period. It is an 
issue really between defining those powers 
in the Act or insisting upon a repealing 
or amending Constitution Act in the 
future. I incline rather to the first of 
those two alternative*. 

Major 0. R. AttZee.] That is 
diametrically the opposite point of view 
from the Simon Commission. They took 
the same point of view as Sir N. N. 
Sircar, tha-t it is very unlikely that privi- 
leged classes will sri render their powers 
to somebody else unless there is express 
provision and held that the Commons was 
bound to make pi ovision for future 
extensions in the fianchise. 

Lord Eustace Percy.} I should like to 
know what the Simon Commission did 
mean, because their report seems to indi- 
cate that, v^hile Parliament cannot re- 
main indifferent, Parliament must dele- 
gate powers to the Indian Legislatures 
to alter the franchise. That seems to me 
to be the clear meaning of the passage 

Major G. B. Attlee. } If the noble Lord 
will read further on he will find that pro- 
vision was made that if within a certain 
time extension had not taken place, then 
Parliament should take action and set 
up a commission to see that it did. 

Lord Eustace Percy.} I do not see how 
that is opposed to the Secretary of Statens 
view. 

Major G, B, Attlee.} Because the 
Secretary of 'Sta-fce does not consider it 
is a matter for Parliament, but is a 
matter that properly belongs to the 
Indian Legislatures themselves. 

Witness.} I suggest to Major Attlee 
that it would be possible, really, to re- 
concile the two points of view. You give 
latitude to the Federal and the Provin- 
cial Legislatures, but you can, at the 
same time, retain the power in Parlia- 
ment to legislate if it is satisfied that the 
Federal Legislatures and the Provincial 
Legislatures are not carrying out their 
duties fairly. 

Major C. B. Attlee.} That is not the 
same thing as letting the Councils know 


that, unless they do progress, Parliament, 
under this Act, is bound to take action. 
You are leaving it perfectly vague. 

Archbishop of Ganterhury.} "Would 
Major Attlee give us the reference to 
the Simon Commission Report. 

Lord Irwin ] Page 94, paragraph 109 
of the second volume. 

Chairman.} My Lords and Gentlemen, 
it is my sad duty to inform tbe Com- 
mittee and the Indian Delegates that 
Lord Burnham died suddenly’ last night. 
This is not the moment to recall his dis- 
tinguished career or to refer to the great 
services in many fields, both in this 
country and throughout the Empiie, 
.which he rendered, but I may be allowed 
to express the profound sense of loss 
which we m this Committee feel, both 
(Members and, I am sure, Delegates, at 
Lord Burnham’s death, which deprives 
us of a valued colleague and so many of 
us of a true and trusted friend. Out of 
respect for the memory of the noble Lord, 
I think that the Committee would desire 
to adjourn now. 

Sir Tej Bahadur fiapru.} My Lord 
Chairman, I would like respectfully to 
associate ourselves with the tribute you 
have paid and with the sense of sorrow 
you have expressed. 

Mr. Zafrulla KJian.} My Lord Chair- 
man, so would I wish to associate myself 
with what has fallen from you at the loss 
the community has suffered at the sudden 
death of Viscount Burnham. 

Sir Akhar Hydari.} My Lord Chair- 
man, so would the Indian States. 

Sir Hubert Gidney.} My Lord Chair- 
man, may I on behalf of my community 
associate myself very sincerely with the 
expression of sorrow and to say how much 
.we appreciated Lord Burnham as a true 
friend of India. 

Sir Han Singh Gour.} As one who 
worked with Lord Burnham on the 
Simon Commission and knows his work 
and value, may I beg to associate myself 
with everything that has fallen from your 
Lordship on the lamentable death of our 
friend, Lord Burnham. 

Begum Shah Nawaz.} May I be 
allowed to associate myself with the ex- 
pression of sorrow and loss, and to pay 
a tribute to Lord Burnham? 


{After a short adjournment.) 

Mr. F. S. Cocks. of State, taking into consideration the 

7237. I have only one more question to view that adult suffrage is the ultimate 

ask the Secretary of State. Secretary goal, is it in your mind that after a 
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period ox year^ tne Indian Legislature 
may hare the power of extending the 
Franchise but not ot restnoting the 
electorate.^ — I do not think in my mind 
I had drawn any distinction between the 
poweia of the Federal Legislature. I 
think 1 felt myself that if it is to be 
decided by the Committee, and by Par- 
liament, to give these powers of altera- 
tion to the Federal Government and the 
Legislature after a period of tune, then 
it IS probably wiser to give that power 
without saying it shall be restricted one 
way or the other, but I -would not like 
to prejudge the issue. It is a part of 
the more general question as to how- 
future alterations in the Frauohise 
should, or should not, be made. 

Lord SnelL 

7233. Secretary of State, I thought 
that in some words you us^ this morn- 
ing, you -were opposed -bo adult suffrage, 
or to a great extension, of the franchise 
on political principles. Am I not right 
in assuming that you oppose it at the 
present time merely as a question of 
political expediency and practice ‘f' — I do 
not wish to prejudge the future at all. 

I am, however, convinced that in the 
present circumstances it would be a 
political mistake. The change that it 
would involve would be too great, and 
administratively it could not be worked, 

7230. All that I wanted to get from 
the Secretary of State was that he had 
not any firm conclusion in his mind as 
to the ultimate conditions ? — No, I think 
the ultimate conditions must be judged 
when Tihey arise. 

Major Attlee, 

7240. This morning liOrd Salisbury was 
asking you some questions about the diffi- 
culties of conducting elections, and he 
referred -bo personation and registration, 
and so forth. Would it not be your ex- 
perience that with the large constituen- 
cies which we have in this country now, 
those are not matters of any real im- 
portance as compared with fie past? — 

I woidd certainly say, yes, and I believe 
^at it will be found in practice now that 
in a great many constituencies candidates 
do not bother about perso-nation agents 
at all. 

^241. The next point I want to take 
you on is with regard to the direct elec- 
tion to the Federal Assembly. I do not 


■want to go over the ground which Sir 
Austen Chamberlain has already trodden, 
hut the point I want to get is as to the 
reality of repiesentation. Take, for in- 
stance, the provision for the representa- 
tion of Madras, Madras non-Muhamma- 
dan general constituencies. You are to 
have, I think it is, 19 seats of which 
four are to be reserved for the Depressed 
Classes; that means, therefore, that you 
will have four member constituencies. In 
effect, it means that the Madras Presi- 
dency of between 40,000,000 and 
50,000,000 population will be divided up 
into four constituencies returning four 
or liTo members. That is inevitable, is 
it not? — (Sir John ILew,') 16 constitu- 
encies, IS it not? 

7242. No, but, surely, if you are going 
to have four reserved seats for the De- 
pressed Classes, it involves multiple con- 
stituencies, does it not? Therefore, it 
would probably be a matter of four seated 
constituencies? — do not know what the 
arrangements are proposed for that; we 
have not gone into that at all, but there 
might not be so many as four multiple 
constituencies; we might divide the con- 
stituencies into two, 

7243. Two multiple constituencies? — 
Flight multiple constituencies, but, as 1 
say, we have not gone into that at all. 

I do not think the local Government 
have gone into that either. (Sir Samuel 
Hoare,) Perhaps Major Attlee forgets 
that under our proposals we contemplate 
a further Inquiry, presumably on the 
spot, actually to delimit the consbituen- 
cies. 

7244. Yes. I am merely taking what 
really must be the effect. The effect is 
that ^ there must be multiple constituen- 
cies if you are going to have reservation 
of seats. It follows from that your con- 
stituencies must be very large in area? — 
Yes. 

7245. And it follows, too, almost in- 
evitably, from the composition of the 
Madras constituencies that at least one 
of those constituencies will contain three 
linguistic groups, Malayalam, Tamil, and 
Kanarese?— Yes. 

7246. Iff it possible, really, to look 
upon that as a proper form of representa- 
tion for members, to represent an enor- 
mous he^rogeneous area like that.?— I 
think it is open to a great deal of criti- 
cism, My difficulty has been to find 
a better plan. 
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Sir A. P. Patro. 

7247. That will depend upon the allo- 
cation Committee, how the seats are 
to be reserved? — Yes. In any case 
though, I cannot myself envisage any 
scheme that does not mean very big con- 
stituencies. 

Sir Austen Ghartiberlain. 

7248. Does the Secretary of State en- 
visage a system which would always 
involve each constituency having more 
than one member ? — No. 

Marquess of Lothian,'] This only arises 
out of the Poona pact. This problem 
which Major Attlee is mentioning arises 
exclusively out of the Poona Pact. 

Major Attlee.] I am dealing with .the 
proposal in the White Paper where it 
is definitely laid down. 

Marquess of Salisbury.] Major Attlee 
would help us very much, if he would 
say that again. 

Major Attlee.] There are 19 general 
constituencies, and four seats are to be 
reserved seats for the Depressed Classes, 
and under the reservation of seats, you 
must have multiple constituencies or 
there can be no reservation. 

Marquess of Salisbury. 

7249. Under those circumstances, how- 
large will these constituencies be? — (Sir 
John Kerr.) If I may say so, there are 
to be 19 general seats in Madras accord- 
ing to page 90 of the White Paper, and 
four of those general seats will be re- 
served for the Depressed Classes. 1 am 
not sure, as I say, what the arrange- 
ments are going -to be, but I think the 
idea was that these seats reserved for 
the Depressed Classes should be in areas 
in which the Depressed Classes are of 
real importance. They will not be 
scattered all over the Province. 

Major Attlee. 

7250. But if you look at the Madras 
returns, I think you will see that on 
any population basis at all, if you are 
to^give a large* number of the Depressed 
Classes a fair show, you must have a 
good many constituencies, because 
although there are fewer Depressed 
Classes as you go north, yet in all the 
southern districts they form a pretty 
big element? — ^Yes, that is so. 

7251. Therefore, unless you are taking 
it purely on a community basis, and are 
going fco make up for the Depressed 


Classes having no representation in one 
area by giving it to them in a greater 
measure in another, you must extend 
your reserved seats constituencies over a 
fairly wide area in the Madras Presi- 
dency ^ — ^Yes. 

Major Attlee.] The point there is 
another instance of the extreme diffi- 
culty of direct election at the Centre. 

Marquess of Salisbury. 

7232. It is not suggested, is it, that 
one or two of these constituencies should 
have the privilege of returning repre- 
sentatives of the Scheduled Classes and 
the other Scheduled Classes would be 
disfranchised? — No, it would not be one 
or two, but it probably would be the 
whole 19. 

7253. How would the Scheduled Classes 
in the remaining number be represented 
at all? — They would vote in the ordinary 
constituencies. (Sir Samual Soare.) I 
think what is not clear to Lord Salisbury 
is the exact manner in which it is pro- 
posed to deal with the Depressed Classes. 
The proposal is to pick out, we will say, 
for the purpose of an example, three or 
tour areas of the country in which there 
is a substantial number of the Depressed 
Classes and regard those areas as the 
channel through which the Depressed 
Classes are represented. They will, 
therefore, form the three or four De- 
pressed Classes constituencies, but, in 
doing that, we are not disfranchising the 
other voters in the same area. They will 
be voting for their own member in their 
own way. 

Sir Austen Chamberlain. 

7254. Then do I understand, following 
that up, that if he is not in one of the 
selected constituencies, the reprlesenta- 
tion of a member of the Depressed Classes 
cannot be one of his own class or cas-be, 
but will be such influence as he may have 
on the selection of a man of another 
caste, and, that equally in those constitu- 
encies which are reserved for the De- 
pressed Classes, those electors who do not 
belong to those classes will have their 
representation confined to representatives 
from among those classes? — No; the other 
classes will be in the general constituency. 

7255. What is meant by the general 
constituency? — The general constituency 
is not a special constituency. 

7256. Is it meant that, taking 19 
general seats for Madras of which four 
are reserved -fco the Depressed Glasses 
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there tsiII be one area in winch the De- 
pressed Classes are in a niajoiity, which 
will he made into a constituency return- 
ing four repre-sentati'.'es of those classes, 
and that the rest of the area of Madras 
will be one constituency' returning 15 
members — (&tr John Ken,) Ko, Sir, I 
do not think that is the intention. The 
general idea is that if you have fifteen 
general constituencies in 2dadras, and 
four constituencies in which only the De- 
pressed Classes will vote, and only mem- 
bers of the Depressed Classes will be 
eligible to he elected, that is 15 general 
constituencies, which means, in effect, 
caste Hindu constituencies. 

Major Attlee, 

7257. I do not think you meant to say 
that. You are now describing special 
constituencies of the Depressed Classes? 
— ^Yes, I made a mistake, I beg your 
pardon; not special, but general seats, 

Earl Peel, 

7253. Is it not fair to say that these 
seats specially reserved for the Depressed 
Classes is a special advantage for these 
classes? If you did not reserve them 
they might not get representation at all 
in the Centre? So far from being dis- 
franchised, they get a special advantage? 
— (Sir Samuel Hoare.) That is so. I 
think Sir Findlater Stewart could amplify 
the answers which Sir John Kerr and I 
have just given. (Sir Findlater Stewart.) 
Out of 19 general seats, as I understand 
it, 11 would be ordinary constituencies, 
in which any Depressed Class voter quali- 
fied, could vote. They would vote like 
anybody else, and, indeed, if one were 
lucky enough, they could stand and get 
elected, though it might not be very 
likely. In addition to these 11, what we 
call ordinary constituencies, there will be 
four plural constituencies — four double- 
members constituencies. In each of these 
double-member constituencies, which will 
be selected because the Depressed Class 
laen are rather thicker there, a Depressed 
Class man must be returned as one of the 
two. That is, you will have four concen- 
trated Depressed Class constituencies in 
which a Depressed Class man must be xe- 
turaed. You will have 11 ordinary con- 
stituencies in which a Depressed Class 
man may vote, if he is qualified, aud, 
indeed, in which he may he elected. 

Chairman, 

7239, Is it the intention that persons 
not members of tihp depressed classes 


should be allowed to rote for a candidate 
of the deiiressed classes if they so de- 
sired? — Yes, after he has been selected 
by a primary election. The Poona Pact 
was to this effect. I think there was a 
primary election by which four depressed 
class men were selected; these four de- 
pressed class men then go to the polls 
in the ordinary election, and the whole 
of the Constituency, the plural member 
constituency, then selects the depressed 
class man from amongst these four. 

Marquess of Zetland. 

7260. May I ask, one supplementary 
question? With regard to those four con- 
stituencies which will return Depressed 
Class representatives, will they overlap 
territorially more than four of the general 
constituencies? — I do not think it has 
been worked out, but I think they will 
be chosen not to overlap. The whole area 
of Madras will be divided up into 15 
ajreas; 11 of these, as I see it, will be of 
the ordinary kind. 

Dr. B. B, Amhedhar. 

7261. Fifteen w^ll be general? — I make 
11 ordinary, making 19 in all; 11 singlo 
members and four double members. 

Mr. Zafrulla ^han, 

7262. May I put o-ne question to Sir 
Findlater Stewart to clear up one aspect 
of it? I merely want to understand it. 
Supposing a panel of four is chosen and 
then they proceed to contest this par- 
ticular constituency reserved for them 
amongst themselves. One knows if a 
contest comes forward, everybody will 
vote who can vote in a general constitu- 
ency, but supposing three of them say: 

“ We do not wish to contest this elec- 
tion,’' would it be possible for them to 
withdraw before the election takes place? 
— is an interpretation of the Poona 
Pact. (Sir Samuel Eoare,) What does 
Dr. Ambedkar say? 

Dr. P. I?. AmhedhaT,^ That is the view, 
that it is not obligatory upon all four 
of them to contest. 

Sir N, N. Sircar.'] That is the view, 
but that is not the language used. 

Mr. Zafrulla Khan.] Another aspect is, 
are the Depressed Glasses in any of those 
particular constituencies bound to put 
forward four candidates? Supposing 
they put forward only one, will the terms 
of the Pact be complied with? What 
does His Majesty's Government under- 
stand the Pact to mean in that respect? 
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Sir A. I*. Pafrp.] The purpose of pre- 
liminary election Will be defeated. What 
is meant by preliminaiy election is elect- 
ing four people for a seat? 

Sir 'N, N. Sircar,'] Dr. Ambedkar will 
Touch that I am putting the interpreta- 
tion which was understood at the time of 
the making of the Poona Pact. It was 
understood that the Depressed Classes 
should have the liberty, instead of elect- 
ing four, to elect one only. In that case, 
automatically the one got through. 

Dr. B, B, Amledhar.] That is quite 
right. 

Mr. ZafruUa Khan.] If they put for- 
ward four, one could withdraw. 

Dr. B. B, Amhedkar,] Yes. 

Marquess of Salishury, 

7263. So in that case, the Depressed 
Classes will select the man they like and 
he will go through, necessarily? — ^Yes. 

Sir A. P. Fatro,] Without any con- 
test, because it is only a single candidate 
that has been put forward for that com- 
munity, and he will be elected along with 
the other candidate who stands for a 
general election. 

Sir Austen GhamberUim, 

7264. Let me assume that one of these 
two-member constituencies is presented 
by one nominee of the Depressed Classes 
and three other candidates, the three 
other candidates come out at the head 
of the poll, and the nominee of the De- 
pressed Classes comes out at the bottom 
of the poll. That is the hypothesis— it 
is an extreme one. I understand that 
the Returning Ofl&oer would declare that 
the man at the top of the poll was 
elected and the man at the bottom of 
the poll was elected? — (Sir Findlater 
Stewart,) Yes, that is so. 

7265. And inasmuch as there are only 
four Depressed Class representatives to be 
diosen in that form, and if the De- 
pressed Classes choose to nominate four, 
they must occupy a seat in each of these 
four double-member constituencies, why 
are they npt returned direct instead of 
going through a form of election which 
is a farce?— (Sir Samuel Hoare.) Sir 
Austen is now raising a very big ques- 
tion, and the whole question of separate 
dectorates, an issue - particularly in its 
application to the Depressed Classes that 
has created almost more controversy than 
anything in India. This was the result 


of a Pact, accepted as we understood it, 
by the accredited leaders of Hinduism 
and the Depressed Classes. This was the 
plan upon which they agreed. As they 
are agreed to the plan, and we felt it 
was within the terms of our communal 
decision, we accepted it; but if he puts 
the question : Why not separate elec- 
torates ? he will find that although 
theoretically he may have a good ease for 
it, it will stir up a most enormous 
amount of controversy. 

Major Attlee,] I think Sir Austen has 
confused two number fours. There hap- 
pen to be four Depressed Classes’ seats 
in the Madras Presidency, but the pro- 
vision for representing the Depressed 
Classes is that in each constituency they 
should choose a panel of four and should 
go forward for the election of other 
candidates. 

Sir Austen Chamberlain,] It is not that 
they should choose four for the four re- 
served seats, but four for each of the 
reserved seats? 

Major Attlee.] Yes. 

Sir Austen Chamberlain,] I am much 
obliged to Major Attlee. 

. Mr. ZafruUa Khan,'] I do not want to 
create any further controversy, but I 
rather understood it in a slightly different 
sense from what Sir Findlater Stewart 
has explained. I understand it in this 
way : 16 general seats to be fiUed in the 
ordinary way; that four constituencies, 
which may coincide with four of the lo 
to be selected whioh will return only a De- 
pressed Class member, and that De- 
pressed Class member to he returned on 
this basis: that a panel of four is first 
to be selected by the Depressed Classes’ 
electors within in each constituency, and 
then those four are to contest among 
themselves for the seat, and at the final 
election each qualified voter would vote. 
Is not that rather the case? I thought 
it was not going to be a double member 
in regard to some constituencies. 

Major Attlee, 

7266. 1 think Mr. ZafruUa Khan must 
he wrong, because the probability is that 
there will he no such electors on the 
franchise as at present, because they are 
elected by the other castes? — (Sir 
Samuel Hoare,) My Lord Chairman, I 
think Major Attlee has raised this ques- 
tion mainly for the pur^Dose of 
emphasising the size of the constituencies. 
A detailed discussion has arisen out of 
that general question, and 1 am inclined 




834 


MINUTES OF EVIDENCE TAKEN BEFOEE THE 


20- JuliL 1933.] The Right Hon. Sir Samuel Hoare, Bt., G.B.E., [Continued. 
O.M.G., M.P., Sir Malcolm Hailey^ G.C.S.I., G.C.I.E.^ Sir Findlater Stewart, 
K.C.B., K.C.I.E., C.S.I. and Sir John Henry Kerr, K.O.S.I., K.C.I.E. 


to think that the best plan would be for 
me to put in a Xote as to how these De- 
pressed Classes* constituencies will really 
be worked. It is rather a complicated 
and technical affair, as we have seen in 
our discussions, and I think that will 
probably be the best plan. 

Chairman.'] We shall be obliged if you 
will do that. 

Major Attlee. 

7267. I am afraid I started an extra- 
ordinary hare; it was not the one I was 
hunting. The point I wanted to get at 
was with regard to the reality of repre- 
sentation. The Secretary of State gave 
me a reply yesterday when I was asking 
about the prospects of forming parties, 
and he suggested that those parties would 
he much more regional than they are 
going to be between one type and 
another. If they are going to be more 
regional, that is the divisions of parties, 
is not that a reason for having the repre- 
sentation through taie Councils rather 
than by direct election, if those are to be 
the divisions? — I am finding myself in a 
great difficulty in answering questions of 
this kind because I have so often myself 
made the argument that is in Major 
Attlee’s own mind. But I have always 
come back to the very difficult obstacles 
in the way, if one does not adopt a plan 
of this kind. I think I would agree 
with the view that he has just espres§ed 
in liis question. 

7268. The next point I take will be 
with regard to the issues at the Centre. 
Would it not be true to say that, apart 
from finance, and so on, the Legislation 
passed at the Centre will most probably 
have to be implemented in the Provinces? 
That is to say, anything like social 
legislation and labour legislation — ^the 
actual carrying out will be in the Pro- 
vinces for the most part? — It would cer- 
tainly ‘be true to say that the machinery, 
for the most part, and, indeed, almost 
entirely, will be the Provincial machinery. 

7269. And, therefore, would it not be 
useful that the people .who will have to 
have the responsibility of administering 
these Acts, should be as closely connected 
with the Centre as possible? Otherwise 
you will have people with no responsi- 
bility for carrying out these Acts, pass- 
ing them cheerfully at the Centre, and 
leaving the Provinces to bear the brunt 
of carrying them out?— I think there is 
a good deal to be said in favour of Major 
Attlee’s suggestion. 


7270. These are only two points with 
regard to the question of indirect elec- 
tion. There is 3 ust another one : At the 
present time there is a comparatively 
limited franchise at the Centre? — ^Yes. 

7271. Although we may be legislating 
for a certain time, one would suggest that 
some time or other that franchise might 
be extended at the Centre? — ^Yes. 

7272. If you got at all far in that, 
would not your constituencies for the 
Centre become quite unworkable by reason 
of the number of electors, or alternatively, 
your Federal Assembly become quite un- 
workable by the large number of members 
you would have to have sitting in it? 
Therefore, is it not the fact that this 
provision for the Centre does not really 
allow, at all events, for growth of the 
franchise? — ^I think it is very difficult in 
practice to avoid the kind of dilemma 
that Major Attlee has suggested. 

7273. What I am trying to get at is, 
that granted the difficulties of the other 
method, I am trying to weigh the 
difficulties that exist already ?— Yes, I 
see. 

7274. Now one further point has been 
put forward, and that is that India has 
become accustomed to a system of direct 
election, and it has worked? — ^Yes. 

Major Attlee.] But has it not generally 
been said by observers that the connection 
between those elected to the Centre and 
the electors is extremely slight? 

Mr. Bangaswami lyenger.] No, not to 
my knowledge. 

Major Attlee.] If that is the case, I can 
only say that it has been said to me by 
persons elected to the Central Legis- 
lature. 

Witness.] I would myself put the 
answer in a rather different way, I 
would say myself from the information 
that is available to me, that the contact 
between the member and his constituents 
is closer in the Provinces than it is at 
the Centre. 

Major Attlee.] There is a further point 
with regard to what has been suggested, 
that is the question that the issues at 
the Centre might be different from the 
issues in the Provincial Legislature. Will 
not it be extremely difficult in these very 
large oonstituencies to get any issue 
other than a very simple one put across ? 
1 put that because I think probably Mr. 
Rangaswami lyenger had a very simpip 
issue, namely, that of nationalism, to 
put across but it is not such a simple 
matter in every case. 
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Mr. Eangasivami lyenger,'] May 1 
deny than it was only very simple issues? 

Major Attlee. 

7273. The franchise for the Assembly 
is such that only the well-to-do classes 
will be represented at the Centre. Is 
not tha-c so, almost certainly? — The 
fianchise under the present system or 
under the White Paper? 

7276. Under the system proposed you 
are going to have a limited franchise, 
that is to say, a franchise confined on 
+he whole to the better off classes and 
constituencies that will cost a very great 
deal ot money to fight? — ^Yes. 

7277. Therefore it is practically certain 
from all experience that only the 
wealthier classes will manage to get into 
that Assembly? — Or the classes supported 
by big organisatio-ns. 

7278. Except for a few special seats 
here and there given to Depressed Classes, 
and so forth. Broadly speaJdng, the 
make up of the Centre will be what you 
call Conservative or well-to-do? — It will 
certainly be constituted upon a definitely 
higher franchise than the Lower Chamber 
under our proposals. 

7279. One of the Central subjects is 
Labour laws, is it not? — Yes. 

7280. Do you think there will be 
adequate representation at the Centre for 
dealing with technical matters of Labour 
legislation when the Labour representa- 
tives .will be very very slightly repre- 
sented there at all.? — Major Attlee will 
remember that we made provision for ten 
special Labour seats in the Lower House, 
page 90 of the White Paper. 

7281. There will be an inconsiderable 
fraction in the House, and they are un- 
likely to find any other persons coming 
from that class? — There are also 19 mem- 
bers of the Depressed Classes ; presumably 
drawn from the labouring classes. Major 
Attlee should also remember that, speak- 
ing generally. Labour legislation is con- 
cnrrent, both the Centre and the Pro- 
vinces having powers of legislation. 

Major Attlee.] But it has, I think, 
been brought out in evidence that it 
would be undesirable to bave separate 
Labour codes m adjacent areas on most 
.subjects. 

Mr. Morgan Jones. 

7282. T have only one question, follow- 
ing up the point which Major Attlee 
put to Sir Samuel. He quite rightly 


pointed out that there are 19 Depressed 
Classes representatives, and a certain 
number, 10 Labour special, but there 
are also eight Europeans^ are there not, 
and 11 Commerce and industry? — ^Yes. 

7283. What is the special case for so 
relatively large a representation for the 
European section as compared with the 
special representation of Labour? — That 
IS a very difficult general question to 
answer. We felt that the European 
interests were so great in India that we 
must give them adequate representation. 

7284. But they would be mainly com- 
mercial, .would not they? — Yes. 

7285. Commerce and Industry also lias 
11 special seats.? — Those .would not all be 
European. 

7286. No, I quite appreciate that, but 
anyway they do represent Commerce, 
whether it is European or Indian? — Will 
you repeat that? 

7287. I am sorry : It is true that 
Commerce and Industry is not specially 
reserved for European Members. That 
is quite true? — Yes. 

7288. But they do represent Commerce 
whether it is European or Indian.? — Yes. 

7289. Therefore it may be assumed 
that they will look after the interests 
of Europeans and Indians from the point 
of view of commerce? — It is very easy 
to say that one or other of these groups 
ought to be bigger or smaller, and it 
was really one of the most difficult de- 
cisions we have had to make, and I 
imagine it was one of the most difficult 
recommendations that Lord Lothian’s 
Committee had to consider. Upon the 
whole we feel that we have held the 
balance fairly between these various in- 
terests. Perhaps either Lord Lothian or 
Sir John Kerr, would add a word from 
their own experience of the actual en- 
quiry in India on these matters. Would 
you say a word, Sh* John? — (Sir John 
Kerr,) The great difficulty is — ^take the 
case of the Europeans, for instance ; 
there are eight altogether. 

Sir Mari Singh Gonr. 

7290. Eourteen, because see the foot- 
note? — I will take the European seats 
pure and simple, they number eight. 
That is eight seats in eight provinces. 
One seat to each province in which the 
Europeans are of any importance. What 
we felt was that you cannot cut them 
down below one, very well. 
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Mr. Morgan Jones. 

7291. How do you cut down the 
labour, how do you allocate the Labour 
special, 10 ^ one to each Province P— 
Labour is not a community like the 
Europeans. 

7292. But it has yery vital interests? 
—Organised industrial labour is not to 
be found in all the Provinces. The 
Labour seats are distributed according 
to the importance of organised labour 
the various Provinces. There is only 
one in the whole of Madras, although 
Madras is the most populous province in 
India. 

7293. I am not making suggestions 
about European representation, although 
I have my own views about that, but I 
am comparing the Labour representation 
with it as being, in my opinion, an un- 
just balance. Sir Samud said, in his 
opinion, these representatives t^I safe- 
guard and watch the interests of Labour 
in the Lower Chamber, as I understand 
it. When these Bills go into the Upper 
Chamber, and are there discussed, who 
is to look after Labour there? — (Sir 
Samruel Moare.) It is perfectly possible 
that the Councils, amongst the Members 
of the Second Chamber whom they elect, 
will elect Labour representatives. Labour 
representatives jsre not disqualified from 
being elected to the Second Chamber. 
They have their chance just like any- 
body else. 

'7294. Just as much chance as I have 
of election" to the House of Lords? — I am 
not sure whether that is so, when one 
takes into account the number of. de- 
pressed classes repreaenfiatives in the 
Provincial Councils, (Sir John Kerr.) 
In Madras, for eammple, there are 30 
depressed dass representatives, and six 
Labour. That is 36 Members in a Coun- 
cil of 215 who will he able to unite and 
get a Labour Member sent to the Coun- 
cil of State, if they so desire. 

Mr. ZafruUa Kham,.’] Or more than 
one. Two, I think. 

Mr. Morgan Jones. 

7295. To secure one representative?— 
Possibly one representative; perhaps 
more than one. (Sir Samuel Soare.) It 
mi^t be one, two, three or four. 

Mr. Morgan Jones. J I see that point. 

Marquess of Lothian.'l Secretary of 
State, referring to Sir Austen Chamber- 
lain’s general thesis, would 1 be right 
in saying that ^e ahnost universal prin- 


ciple upon which Federal Governments 
have been constructed in the past has 
been that the Upper House has represen- 
ted the units and the Lower House the 
nation, that is to say, the Upper House 
has been elected largely by the Provin- 
cial Legislatures, or by the Provinces or 
States voting as a unit, and the Lower 
House has represented direct constituen- 
cies, and therefore represented the nation. 
I think that is universally the case. 

Sir Austen Ohamherlain.'] Is that true 
of the Commonwealth of Australia? 

Marquess of Lothian. 

7296. I think so ? — 1 would accept the 
view of a great Constitutional expert like 
Lord Lothian on a matter of that kind. 
I cannot say offhand myself whether it 
is so or not. 

7297. I think you will find that that 
is, I will not say absolutely without ex- 
ception, but certainly the general rule. 
May I follow a little further what would 
be the effect of making the Central Legis- 
lature wholly representative of the units, 
namely, the Upper House the representa- 
tives of the Governments, and the Lower 
House the representatives of the Assem- 
blies. That would mean that the Cen- 
tral Legislature would be wholly repre- 
sentative of Provincial opinion ? It 
would tend, would it not, to mean that 
the Centre would be a combination, pos- 
sibly conflicting, of Provinces, and not 
a body representing the nation as a 
whole? — ^I suppose that would be so, but 
1 am inclined to think that in any case 
the representation will be to a consider- 
able extent Provincial. 

7298. It will certainly in the Upper 
House? — ^I should have thou^t in the 
Lower House also with Provincial con- 
stituencies. I think the Provincial atmo- 
sphere will be pretty strong. 

7299. It will. May 1 take it a stage 
further by way of comparison? — ^Yes. 

7300. Let us take the analogy in Great 
Britain of the London County Council, 
which represents the caipital City, and 
a very large number of voters. Sup- 
posing the National Legislature were 
wholly composed of people elected by the 
London ^unty Oounqil, the great (Sty 
Corporations, of the North and County 
Councils, would not it have the inevitable 
effect of wholly blurring the line of de- 
marcation between those two powers, and 
having one of two effects, either that the 
London County Council Section would 
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turn wholly on national issues, or that 
the National Government would be 
wholly controlled by the County Councils 
and by the London County Council? — I 
know that that argument is often used, 
and ib is a very strong argument, and I 
would not like to say that it does not 
impress me. At the same time, I do 
think it can be pushed too far. If I 
take now my own experience on the Lon- 
don County Council (and here perhaps 
Lord Peel, with his even greater ex- 
perience would confirm me or contradict 
me) I am inclined to think that if a great 
body like the London County Council had 
to nominate representatives for one or 
other Central Chamber in England, they 
would take the election on its own merits 
to a great extent anyhow, and that con- 
siderations other than purely London 
municipal considerations would enter into 
the election. But that is just a matter of 
opinion. What would Lord Peel think 
about it? 

Lord Peel.] I should very largely agree 
with the Secretary of State, because 
when these men are elected, and if they 
were gathering together to form an Elec- 
toral College, I should think two things. 
One is that they would regard themselves 
as an Electoral College for that purpose, 
and, secondly, having been elected a 
great many times on the London County 
Council, I think they would elect me for 
my views on municipal subjects and they 
would not bother me very much with 
national and Imperial subjects, and, 
therefore, I should be pretty free to exer- 
cise my view as an electoral unit of that 
County Council. 

Lord Eustace Percy.'] Supposing the 
burning question of national politics was 
how much grants in aid the IxKjal Autho- 
rities were going to get from the Exche- 
quer which is going to be the situation 
at the beginning of the Constitution, do 
you then think that you would be left 
wholly free by the London County Council 
to exercise an independent judgment on 
that matter. 

Earl Peel.] I was wondering whether 
the units in India would be more dis- 
interested, possibly, in that matter. 

Lord Eustace Percy.] I have not seen 
any signs of it. 

Marquess o-f Lothian. 

7301. What I am driving at is this. I 
think the system is a sound one when 


applied to the Upper House, but when 
you go on to say that the whole of the 
legislatiiTe apparatus, and therefore the 
Ministry, at the Centre is wholly elected 
and controlled by the Provincial Legis- 
latures and the Provincial Governments, 
either the Provincial point of view will 
become completely predominant and over- 
rule the national point of view, or the 
Provincial elections .will turn upon and 
be hopelessly blurred by national con- 
siderations? — I still think Lord Lothian 
is stating the case too high, but I do not 
want to give an answer which implies 
that I disagree with his general fear 
that this kind of thing may happen, 
supposing we adopted these lines of elec- 
tion. I think there is a risk. 

Marquess of Lothian.] I am giving 
what seem to me to be very powerful 
arguments for the proposals in the White 
Paper, You will understand that. May 
I turn to the second question of the 
possibility of contact between the con- 
stituents and the members in the Central 
Assembly? I do not propose to raise the 
question on the personal side, because I 
am sure the Indian Delegates will deal 
with that much better than I can; but 
it has been suggested by Major Attlee 
that, supposing you begin with the i^ro- 
posals of the White Paper, you are 
launching a system which will not be able 
to carry to its logical conclusion under 
any circumstances the adult franchise. 
Have you studied the conditions in 
America, where, if I may read a section 
from the Franchise Committee's Report, 
the area of the United States is three 
million square miles, of which a third 
consists of thinly-populated mountain 
territory. The population is 122 millions. 
The number of members of the House of 
Representatives is 435, or one for every 
*6,958 square miles and 282,000 of the 
I>opulation. That is one page 166, para- 
graph 403. That is the basis for the 
Lower House. In the case of the Senate 
the number is 96 and two members are 
elected by each State voting as a single 
constituency, of .which the largest is New 
York, with an area of 49,000 square miles 
and a population of 12J million. There- 
fore, I venture to suggest that, as a 
matter of logic and leaving out of account 
the conditions in India to-day, which at 
this moment clearly are not comparable, 
there is nothing inherently impassible in 
developing a system with very large con- 
stituencies containing very large numbers 
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of voters, Lecause it lias worked in 
practice in the largest democracy in the 
world. 

Sir Austen Chayrtherlaiii.'} Are we going 
to discuss how it has worked? 

•Marqiies-s of LothlcDi,^ May I answer 
Sir Austen Chamberlain? 

TTzt^iesa.] I think that is so, hut it 
must obviously depend on means of com- 
munication and all the other methods 
actually available at the time. 

Marquess of Lothian.'] That is exactly 
why the proposals of the White Paper 
are for a much narrower basis, but I was 
dealing with the valid argument put for- 
ward by both Sir Austen Chamberlain 
and Major Attlee, that you are starting 
a system which cannot possibly be ex- 
tended beyond its present basis, and I 
think there is no dispute that the ex- 
perience of the United States shows that 
it is not inherently impossible. 

Marquess of Salisbury.] I see my noble 
friend calls them astronomic numbers. 

Marquess of Lothian.] So they are. 

Marquess of Salisbury.] It is unusual to 
use astronomic numbers when you are 
dealing .with terrestial matters. 

Major 0. B. Attlee. 

7302. We have no proof that if the 
population of the United States went up 
to that of India that system would work? 
— ^We have also to take into account the 
fact that the population of India in- 
creases very quickly, and at the present 
rate, in 30 or 40 years’ time, it will be 
immensely greater than it is now; but 
all these questions are really questions for 
the future. I am sure of that. 

Marquess of Lothian. 

7303. I do not want to discuss the 
women’s franchise in detail, but there is 
a point of some importance I think to be 
brought out at this moment. According 
to the White Paper, 14 per cent, of the 
population, or 27 per cent, of the adult 
males, would be enfranchised : that is 
about 35,000,000 people. You estimate 
that one-seventh of those will be 
women, according to the White Paper, 
Is not that correct, Secretary of State P — 
Yes. 

7304. That is to say, your proposals are 
based on the assumption that there will 
be about 5,000,000 women voters? — ^Yes. 

7305. Of those, 2,000,000 will be pro- 
perty-owning women? — ^Yes. 


7306. The number who will be en- 
franeiused on the educational qualifica- 
tion will be very small? — ^Yes. 

7307. Much less than 100,000? — Yes. 

7308. That is to say, your own pro- 
posals are based on the assumption that 

3,000,000 w'omen will be on the roll in 
lespect of the wives’ qualification? — ^Yes, 
roughly that is so. 

7309. The total number of women who 
will be enfranchised on the wives’ quali- 
fication, if they are all put on the roll, 
IS only just over 4,000,000? — Yes. 

7310. You would therefore expect, on 
your calculations, that 3,000,000 out of 
the 4,000,000 wives will in fact apply for 
the vote? — ^Yes, if not in the first elec- 
tion, m the subsequent elections. 

7311. On that assumption you think it 
is administratively possible to poll 

3,000,000 women voters as wives? — I 
myself think it might be difficult at the 
first election. 

7312. But your own proposal con- 
templates that they will do so, because 
you say it will be one-seventh? — It is so 
difficult to say, really, how many women 
will or will not vote at the first election. 
It is very difficult to say 'how many will 
apply at the first election. We have 
based our estimates upon Tv-ihat we think 
is a fair figure, and we have also based 
our proposals upon what we believe to be 
manageable, at any rate, at the first 
election. 

7313. That is exactly what I want to 
get at because you have said that one- 
seventh of the electorate would be 
women, which means that 5,000,000 
women would be on the roll, of whom 

3,000,000 would be wives who had made 
their own application. That is the basis 
of your proposal? — ^Yes. 

7314. Therefore, you are contemplating 
that it is administratively feasible to 
have 3,000,000 wives on the roll? — (Sir 
John Kerr.) On application. 

7315. On application? — (Sir Samuel 
Moare.) Yes. 

7316. Would it be saying too much to 
say that it could hardly be adminstra- 
tively impracticable to put 4,000,000 
wives on the roll if you admit that it is 
administratively practicable to put 
3 000 000 onP — Our difficulty in dealing 
with the question of the women’s vote has 
really been twofold. First of all, we have 
found the gravest possible objections 
urged, I think in almost every Province 
in India, against a differential education 
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qualification for women. Secondly, we 
have had very strongly expressed views 
that it would be well to move cautiously 
and that there may be considerable 
trouble, anyhow, in certain Provinces in 
attempting ourselves, at any rate for the 
first election, to put the wives on the 
registers. Social conditions being what 
they are, it has been impressed upon us 
that it would be wiser, at any rate at the 
start, to leave it to the women actually 
to apply. Those in a sentence or two 
are the two main reasons why we make 
these proposals, first of all, for removing 
what was originally proposed by the 
Lothian Committee, namely, a differential 
educational qualification for women as 
distinct from men, and, secondly, by say- 
ing that, at any rate at the start, the 
wives should get on the register by 
application. 

7317. Would I be correct in drawing 
this inference. Secretary of State, that 
unless three million wives out of four 
million do in effect apply and get on the 
register, the number of women voters will 
be much less than one in sev^, which is 
what you say? — Then, quite obviously, 
Lord Lothian must compare that figure 
with the number of men who actually 
vote. 

7318. They have not got to apply to 
be put on the roll? — No; but if he is 
taking the percentage of the women who 
actually vote, he must then take the 
percentage of the people who vote. 

7319. No, I am talking of the number 
of people who have the right to vote.?* — I 
would still say that the right to vote is 
one in seven. The right is there to 
apply or not, as they wish. 

7320. It is only one in seven on the 
assumption that three million apply? — 
The woman’s right is exactly the same for 
the purpose of applymg to vote as it is 
as to whether she registers her vote or 
not, it seems to me. 

7321. No, because the men are put on 
the roll without having to apply and the 
women are only put on if they do apply. 
Your calculations that the proposals in- 
volve on the roll one-seventh of the total 
electorate being women are based on the 
assumption that out of four million 
women who are wives of existing council 
voters, three million will apply to be put 
on the roll. If that does, not come true 
the proportion of women will be much 
less than one in seven. If it is true, I 
am wondering whether the administrative 
arguments against application have not 


been over-estimated by the authorities in 
India, because it only means a million 
more — four million instead of three 
million ? — It is not only a matter of num- 
bers, it IS a matter of social conditions, 
and vre have received some grave warn- 
ings from one or two Provinces that, at 
any rate for the first election, if we send 
round people inquiring into details m 
families with a view to putting women 
on the register, there might be consider- 
able trouble. 

Mr. jj/. E. Jayaker. 

7322. Does the Secretary of State agree 
with the view taken by many people in 
India, especially women, that if the 
necessity of applying is strictly insisted 
on the three million women voters •'Aouid 
be seriously reduced — ^We have not got 
any accurate estimate upon which we can 
base our view. Certain Provinces think 
that a very large number of women would 
apply* "Others think that the proportion 
would be much smaller. 

Sir Tej Bahadur Sap7^. 

7323. Could Sir Samuel Hoare give us 
an idea as to what view has been put 
forward by the various women’s organisa- 
tions m regard to this requirement about 
application. My impression is that they 
are very much opposed to it? — I think 
that is so. I think the women’s organ- 
isations, as they would be expected to be, 
are opposed to the principle of applica- 
tion. 

Mr. M, R. Jayaker. 

7324. And some of them have serious 
apprehensions that if this requirement 
of application is insisted on the three 
million number will be seriously reduced ? 
— ^1' think we may take it that that is the 
case. 

Mr. Morgan Jones. 

7325. May we take it it is the men’s 
organisations who have advised this 
extreme caution? — No, it is the Pro- 
vincial Governments mainly. 

Begum JShah Eaicaz. 

7326. Is there a single woman in the 
Provincial Governments? — No, I do not 
think there is. 

Sir Akhar Hydari.^ Would it not be 
that if you left it for application then 
the proportion of wo-men voters who actu- 
ally went to the poll would be much 
greater than the proportion that it would 
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be ii YOU autcuiaticaKy brought in every 
v.oRian voter and left her to vote or not. 
In other words, would it not be that the 
mere fact that a person applied to vote 
meant that that vote would be really 
used oifectivelT and therefore the propor- 
tion that would exisb between those who 
actually went to the poll if you insisted 
upon application w’ae a much greater one 
than m the other case and therefore the 
ultimate number voting was practically 
the same? — Have I made myself clear? 

Begum Shah Nawaz, 

7327. May I suggest then that this 
should apply equally to both men and 
women? — We are doing it, the Begum 
will remember, with the men for the 
educational qualification. Sir John Kerr 
reminds me that in Ceylon it was ex- 
peei^ed that not many w^omen w^uld 
apply. In actual practice, very large 
numbers did apply. 

Sir AiLsten Qhamherlam, 

7328. If you put a voter on the list 
without any action on his part, you have 
no means of knowing whether he takes 
enough interest to go to the poll, or not; 
but if the voter has applied to be put 
on the list, you may be pretty certain 
that he is going to use his vote, may you 
not .? — 1 would have thought so. 

Sir Ausien Ohamherlain.'] That I under- 
stand to he Sir Akbar Hydan^s question. 

Sir Akbar Sydari,'] Yes. 

Sir Austen Ghamberlain.'] If I found 
my name was omitted from the Register 
and took the trouble to get it put on, 
it is a pretty clear indication that I 
meant to use my vote. 

Marquess of Lothian.'] Are you in 
favour of making the condition of appli- 
cation apply to the men, as well as to 
the women? 

Sir Austen Ghanuberlain.] I am not re- 
ferring to the condition; I am talking 
about the results. When you are con- 
sidering the number of women who vote, 
if there are 8,000,000 women who have 
applied for their names to be put upon 
the list, the larger proportion of that 
3,000,000 will vote than of 3.0(^0,000 men 
who have not applied to have their names 
put on the list. 

(The Secretary of State withdraws.) 

Marquess of Zetland. 

7329. Sir John Kerr, the question that 
I am in doubt about arises out of a ques- 
tion which was put by Lord Lothian. I 


understand that the wife of a qualified 
voter for the Federal Legislature is auto- 
matically entitled to a vote for the Pro- 
vincial Legislature provided she applies 
to be put on the Roll? Is that so? — 
(Sir John Kerr.) That is the intention of 
the White Paper, yes. 

7330. What happened in the case where 
polyandry is in existence? Can all the 
wives of a man apply to be put on the 
Register ? — No. 

Sir Hari Singh Gour.] It is not a case 
of polyandry, it is a case of polygamy. 

Marquess of Zetland. 

7331. No, it is a case of polyandry? — 
We propose that not more Lhan one wife 
should be qualified in respect of her hus- 
band’s vote. 

7332. Now I want to pass just for a 
moment to the question of group election. 
I took the responsibility for placing the 
possibility of group election before the 
First Round Table Conference, where I 
thought it met with a considerable 
measure of support. I admit I did so 
largely as a result of the arguments in 
favour of it which you yourself put be- 
fore me, and you quite understand, there- 
fore, that when the master abandons the 
position, the position of the pupil is a 
rather difficult one. But the question I 
want to ask you is this : You were the 
Chairman, were you not, of a Committee 
which considered that question? — ^Yes. 

7333. Were there other Members of that 
Committee who had had long adminis- 
trative experience in India ? — ^Yes, 
several. 

7334. When you considered that ques- 

tion, were not all these possible objections 
to the system present to your minds when 
you came to your conclusion in favour 
of it? — No, they were not. My mind was 
very much changed by my visit to India, 
when I found that the conditions of 
things in the villages had changed to a 
very considerable extent since I had done 
work in the villages myself, about 
16 years or more ago. The con- 
ditions then were, I think, favour- 
able to working the system on more 
or less patriarchal lines. I should 
have gone into a village in those days 
and got the people into rough and ready 
groups and said : Who is going to 

represent this group, and who is going 
to represent that group,” and they 
would have told me very quickly what 
they wanted to happen. But nowadays* 
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■vvhat with political agitation in the vil- 
lages, the fact that in a great many 
villages there is an agent oi the body 
which IS called Congress, I am not say- 
ing anything against them — ^they have 
got their agents in most of the villages 
m northern India, at any rate, and they 
have made an enormous difference in the 
Village outlook. All tnose things have 
done away with that sort of friendly 
spirit which existed, and which to my 
mind in 1927 or 192S, I think it Tvas, 
made it justifiable to put forward this 
group system proposal. Another point, 
of course, was the very unexpected 
strong opposition with which the group 
system proposal met both from non- 
official gentlemen and from officials, both 
European and Indian, particularly Indian 
officials ivhom I trusted very greatly, 
whose opinion I would take in a matter 
of this kind before that of most Euro- 
pean officers, and they were, I think, 
almost unanimously against this group 
idea of the Boyal Empire Society. 

7335. Of course, what you have told me 
naturally will have great influence upon 
my mind. I am now a little inclined to 
change my own mind on that question 

^ after hearing what you have said. Then 
just to return to the franchise for the 
Central Legislature once more for a 
moment, I do not want to go over the 
whole ground, because it was very fully 
covered by Sir Austen Chamberlain and 
others, but I thought I understood you 
to say in answer to a question, that at 
the present time very little interest is 
taken in the elections for the Central 
Legislature. Was I correct.? — Compara- 
tively little. 

7336. Does not that suggest to your 
mind that the present system is, there- 
fore, not a very suitable one, that it is 
somewhat artificial? — ^No, Sir. I think 
it is that the subjects that are discussed 
in the Central Legislature are not such 
as appeal very much to the ordinary 
.provincial voter. The one exceptioflf 
is that of tariffs. The rural voter is 
beginning to find now that the imposi- 
tion of tariffs and the grant of bounties, 
and so on, is making a considerable 
difference to him in regard to some of the 
necessities of life. The question of build- 
ing iron bridges, for instance, is a very 
important one in Assam, and the 
local Boards in Assam had to curtail 
their bridge-building programme because 
of the serious rise in the price of iron. 
Now 16 years ago, there was not a man. 


I should think, in Assam who knew •what 
a tariff was or understood it in the very 
least. Now, it is very common knowledge 
in the villages what tariffs are, and what 
the effects of tariffs are. In that way, 
I anticipate that the interest in the 
afiairs of the Central Legislature will 
grow’ as the Provincial people begin to 
see how it affects them in their daily 
life, but at present the effect is not very 
large and is confined to a few subjects, 
like tariffs. 

7337. Just one or two questions about 
the size of these constituencies; I merely 
want to verify my own figures; I am not 
sure that I am quite correct. Accord- 
ing to the proposals of the White Paper, 
there will be, I think, in Madras eight 
Muslim constituencies for the Federal 
Legislature ? — Yes. 

7338.. Will those eight constituencies 
cover the whole of the Madras Presi- 
dency.? — I think so, yes. Of course, the 
constituencies have not yet been de- 
limited in any way; I do not think any- 
body has consider^ that really, but they 
will undoubtedly cover the whole Pre- 
sidency unless in any district there were 
very few Muhammadans. 

7339. If that is so, as far as I can make 
out, the average size of a Muslim con- 
stituency in Madras would be very nearly 
18,000 square miles? — ^17,784. 

Sir Joseph NalL"} Is that the average.?* 

Marquess of Zetland. 

7340. That is the average size? — ^Yes. 

7341. Of course, some might be even 
larger than that? — ^Yes. 

7342. But the average size will be very 
nearly 18,000 square miles? — ^Yes. 

Marquess of Zetland. Now turn to the 
Punjab. 

Mr. Zafrulla Khan. 

7343. If Lord Zetland will excuse the 
interruption, could Sir John inform the 
Committee how many general constitu- 
encies there are at present in Madras? 
It is smaller than eig'ht, is it not? — ^Yes, 
smaller than eight. 

7344. And do they not cover the whole 
of the Madras Presidency at present? — 
Yes, I presume so. 

Marquess of Zetland. 

7345. Might we turn to the Punjab for 
a moment? I understand there are to be 
six general constituencies and also 
constituencies for the Sikhs? — ^Yes; that 
is page 90 of the White Paper. 
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7346. In the case of the general con- 
stituencies, surely, thej will be spread 
OTer tlie British part of the Punjab, but 
I imagine the same would apply to the 
Sikh constituencies? — ^Yes. Sir Malcolm 
Hailey says they will bo. 

7347. TVhat will be the average size of 
those constituencies ? — (Sir Malcolm 
Eailey,) We can give you the average 
size of the general constituencies and of 
the Muslim constituencies; I do not think 
we have worked out for the moment the 
average size of the Sikh constituencies. 
It .would not take long to do it. (Sir 
John Kerr.) 16,000 square miles. 

Sir Austen Chamberlain. 

7348. May I interpose a question? 1 
am so puzzled about this. Would Sir 
Malcolm explain if the six Sikh and the 
so many general constituencies are to be 
spread over the whole of the Punjab? 
Would the whole Punjab be divided into 
six districts for the Sikhs, and in the 
same way, into a proportionate number 
of districts for the other members, or will 
there be special geographical constitu- 
encies returning the Sikh representatives, 
as was explained to us in the c a^e cl "no 
Madras Depressed Classes? — (Sir Malcolm 
HaUey.) No, Sir ; the system is at ipresent, 
and it will no doubt be followed in the 
future, that for these major communities 
the electorate extends over the whole Pro- 
vince, divided, of course, into constitu- 
encies. It is only proposed m the case 
of some of the smaller communities, that 
we might on occasion for the sake of con- 
venience take special constituencies, such, 
for instance, as might be done in 
the case of the Anglo-Indians, or Indian 
Christians, but for the major communi- 
ties and for the general constituencies, 
they would extend over the whole Pro- 
vince divided into constituencies. If you 
take the Punjab, to which you were re- 
ferring, there would be three of these 
major communities, and the Muslims 
woid have 14 constituencies extending 
over the whole Province; the Sikhs would 
have six constituencies extending over tte 
whole Province, though I may say that 
there are districts in the Punjab where 
there are so few Sikhs that the numbers 
in those districts would not make any 
dijGEerenoe to the constituency. Then the 
general constituencies would also extend 
over the whole Province, and in the case 
of the Punjab, they would only be six. 
That is to say, there are 28 districts *n 
the Punjab, and you would group them 


roughly together for the purposes of con- 
venience of voting. You might take it, 
very roughly speaking, that there would 
he two districts for each Muslim con- 
stituency. It would not come out quite 
to four districts for each Sikh con- 
stituency, and for each general con- 
stituency, but it would come, roughly, 
on an average, to about four dis- 
tricts — between four and five. The 
areas given by that, would mean that 
each Muslim constituency in the Punjab 
would comprise 7,000 square miles with an 
average total population of 953,000 and 
a voting population of 27,000. Each 
general constituency would comprise 
16,500 square miles with an average total 
population of 1,100,000 and a voting 
strength of 32,000. T am, of course, 
giving averages only, as we have not yet 
made up the constituencies. I could give 
you similar figures for any other Pro- ' 
vinoe. 

7349. And each Sikh constituency in 
the Punjab? — ^Each Sikh constituency in 
the Punjab would be in area 16,600 
square miles. 

Marquess of Salisbury. 

7350. These areas will not he co- 
terminous in any way. Will they all be 
differently delimited? — Yes, that is done 
at present. It is made up in different 
blocks of districts, if I may express it in 
that way. Different blocks of districts 
are made up into one constituency for 
purposes of convenience; that is done at 
present. 

Sir Tej Bahadur Sapru. 

7351. But they are generally neighbour- 
ing districts? — They are neighbouring 
districts. 

Marquess of Zetlamd.'] The effect of 
your replies to my questions is that there 
will be a very large number of con- 
stituencies which wiS be at least from 
16,000 to 17,000 square miles in area. 
Have you realised tliat an area of that 
extent is rather more than twice the size 
of Wales and Monmouth, and do you 
realise that Wales and Monmouth send 35 
members to the House of Commons in this 
country ? 

Mr. Morgan Jones.'} Too few. 

Marquess of Zetlamd. 

7352. Do you still really think that con- 
stituencies of that immense geographical 
area are a practical proposition if repre- 
sentative Government is to be realf — (Sir 



JOINT COMMITTEE ON INDIAN CONSTITUTIONAL EEFORM 


843 


20° Julii, 1933.] The Right Han. Sir Samitel Hoarb, Bt., G.B.E., \Continued, 
O.M.G., M.P.j Sdr Malcolm Hailey, G.C.S.I., G.C.I.E., Sir Findlatee Stewart, 
K.C.B., K.C.I.E., O.S.I. and Sir John Henry Kerr, K.C.S.I., K.G.I.E. 


John Kerr,) As the Secretary of State 
said, .what is the alternative? 

7353. The alternative is the alternative 
proposed by the Simon Commission, which 
is set out in the Second Report of the 
Simon Commission. Might I just read 
only a few lines from the Report? On 
page 116 of the Second Volume of the 
Report of the Simon Commission, you 
v.ili find these words: “Representative 
institutions were devised as a means of 
getting over the difficulty created by the 
expanding size of States, and it appears 
to us to be in strict accordance both with 
the theory of representation and with the 
requirements of common sense to say that, 
when the total area to be provided for is 
BO huge that direct election would in- 
volve either impossibly large con- 
stituencies, or an impossibly numerous 
Assembly, the solution is to be found 
through * Election by the Elected ’ — 
which is all that indirect election means.’’ 
In other words, election by members of 
the Provincial Legislatures. That is the 
alternative. 

Lord Bankeillour, 

7354. One or two questions, Sir John 
Kerr, on detail rather. Who at present 
prepares the register corresponding to 
the overseers in this country in the first 
instance ? — Generally, an officer who is 
called a Deputy Magistrate. 

7355. When the register is prepared, is 
it marked in some way to show to which 
communities the various voters belong — 
I think there would be a separate part 
of the register kept for Hindus and a 
separate part of the register kept for 
Muhammadans. 

Mr. Zafmlla Khan.'\ There are separate 
registers altogether. 

Lord Manheillour, 

7356. At present is there any distinc- 
tive mark for the Depressed Classes, or 
a separate register for them? — (Sir MaZ- 
colm Kailey,) Not at present. 

7357. But there will have to be in the 
future? — Yes. 

7368. Before the Sub-Committee yester- 
day on which I was sitting it was given 
in evidence that there are different views 
as to whom the Depressed Classes are; 
where they begin and where they end. 
Would that make a practical difficulty? 
— (Sir John Kerr.) That has been decided, 
I think, in the White Paper. (Sir Mai- 
colm Hailey.) It is now scheduled. 


7359. I have seen the 'Schedule; but 
would that Schedule be generally 
accepted — (Sir John Kerr.) Yes. 

7360. The registration officers would 
have to follow that Schedule? — ^Yes. 

7361. And they would naturally know 
to which caste he belonged: there would 
be no difficulty about that ? — No difficulty 
at all. 

7362. Then another point I want to ask 
is this : Is it proposed to have the elec- 
tions for all the communal seats on the 
same day and in the same polling booths? 
— ^As a rule they are held on two different 
days. 

7363. They would have to be held on 
two different days ? — They are, as a 
matter of convenience, already held on 
two different days in nearly all Provinces. 

7364. Otherwise the strain on the pre- 
siding officer would be heavy? — Not only 
that, but it is just as well to keep the 
communities apart at election times. 

7365. With regard to the special con- 
stituencies, you would have to take the 
word of the offilcials in some cases; for 
instance, in the case of the Chamber of 
Commerce, that the list properly repre- 
sented the members; you could not check 
that, could you? — You are talking now 
about the lists of the Chambers of Com- 
merce? 

7366. I gave that as an instance, but 
there might, possibly, be other instances. 
It really arose out of something 
emanating from the Sub-Committee. 
It seemed to me that the membership 
fluctuated; that you might become a 
member very easily, and a member might 
go off at short notice, and so on. -You 
would have to take the word of the 
officials in a case like that, that it was 
a proper list of their members? — ^Yes. In 
the case of the Chambers of Commerce 
there is always a printed and published 
list. 

7367. There would be no revision of 
that list ? — It would be revised every year. 

7368. There would be no other autho- 
rity to check it? — No. 

7369. I thinik it was given in evidence 
by the Police witnesses that the first elec- 
tions were likely to be extremely difficult 
from the point of view of order. Do you 
agree with that? Do you think they will 
be difficult? — I think in some places very 
likely they will be so. 

7370. That is an additional reason, I 
think you have just said, for having the 
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eommuiiitios voting on different days? — 
I quite agree. 

:Major Cadogan,2 The questions I desire 
to put are questions cf policy, my Lord 
Chairman, so I will reserve them. 

Sir Reginald Craddock. 

7371. ily Lord Chairman, I had one or 
two questions to ask the Secretary of 
State, which I will reserve, but I have 
a few questions to ask Sir John Kerr. 
In Bengal, Sir John Kerr, you have not 
a regular Land Record staff, have you? — 
No^ not in the same sense as in other 
Provinces j but we have now completed 
the Record of Rights for the whole Pro- 
vince. 

7372. But that is never kept np-to- 
date? — No, it is not kept np-to-date; but 
it IS very useful for the purpose of refer- 
ence on occasions of this kind. 

7373. But it does not give you the 
names and 'holdings, and everything 
which is changed, so you have to have 
an independent agency ? — In Bengal it 
is proposed to make the chaukidan tax 
the basis of the franchise. 

7374. And you have got a special 
register for that? — ^We have got a special 
staff for it. 

7375. Are you dependent upon the 
Zamindars for information? — No. The 
chaukidari tax is a tax that is put on 
by the village punchayets under the 
supervision of the sub-divisional autho- 
rities. 

7376. Have you then no test of rent at 
all in Bengal? — ^Apart from the Record 
of Rights, there is none. 

7377. But a part of the franchise is 
baaed, is it not, on the rent that a man 
pays? — ^Yes, at present; we have got road, 
cess returns of course for them. . 

7378. The information about the rents 
is given by the Zamindars? — ^Yes. 

7379. So that you are at a disadvant- 
age as compared with those Provinces 
where the records are maintained annu- 
ally P—Yes; but it is not proposed to 
make the rents the basis in the future. 
The chaukidari tax is going to be the 
basis. 

7380. 1 say it will take the place of 
the rent qualification? — ^The chaukidari 
tax will, yes. 

7381. Then as regards the Police, the 
idea I think was that about 1,000 votes 
could be recoided in a day at one polling 
station.^ — Not exactly that. It is 1,000 
votes by one pair of clerks, and you 


would have three or four pairs of clerks 
at each polling station as a rule. 

7382. Then you would want a good 
many police at each polling station? — 
Yes. 

7383. How many did you agree there 
should be? Was it about five? — ^We have 
got an estimate ot that in the Report. 
The U P. estimated that the Police could 
deal with 25,000,000 electors, voting on 
one day. 

7384. That would take up a very large 
proportion, of course? — Yes; but para- 
graph 27, on page 15, of the Franchise 
Committee Report discloses the informa- 
tion that we obtained in the U.P. ‘‘As 
a rule, one subordinate officer and four 
constables are necessary for each polling 
station.’’ 

7385. It was put to me at one time by 
some critic of this Rejiort that with 

36.000. 000 votes to be recorded and 1,000 
for each polling station, it would require 

36.000 polling stations. If you multiply 
that by five, that would be 180,000, 
which would take up the entire Police 
Foi-ce of the country. But I gather that 
your calculations are based on a con- 
siderable modification of the numbers you 
have calculated for the U.P. ? — ^Yes. We 
went into the question, and got these 
abstract figures, and then we went into 
the question of the actual Police Force 
available, and we came to the conclusion 
that the Police could be distributed in 
such a way as to provide the necessary 
protection to the polling stations. 

7386. Still, you said that 25,000,000 
could be dealt with in what time? — In 
one day. 

7387. That would be 1,000 at each 
polling station? — ^Yes, that would be 

25.000 polling stations in that case. 

Mr. Butler. 

7388. Is it not true to say that if you 
increase the number of clerks you can 
increase the number to each polling 
station above the 1,000? — ^That is what 
would happen in actual practice, but, as 
a matter of mathematical theory, if you 
take 1,000 registered electors per polling 
stationi day, then the police force of 
the country is sufficient to deal with 

26.000. 000 electors as a maximum per 
day. In many places, of course, you 
would have much more than the 1,000 
electors. 
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Sir Reginald Craddock. 

7389. You could not for that purpose 
reduce the number of polling stations 
without making the distance to be 
travelled rather great. Supposing you 
reduce the number of polling stations and 
added more clerks with the view of 
economising the number of police re- 
quired, you would be pulled up very 
often by requiring the distance to the 
polHng station to be greater.? — In 
sparsely populated areas you would not 
even get 1,000 a day, but you would have 
to have the police there all the same. 
This is the average for the whole of 
India. 

7390. I was putting to you that an 
election for a province will take up a 
greali number of police? — ^Yes. 

73[ll. In your experience of elections 
so far, can you tell me whether there 
is any serious risk of the Midnapore ex- 
perience being repeated, in which, you 
may remember perhaps, that Midnapore 
returned an illiterate sweeper as their 
member? — So did Chittagong, and so did 
Lahore, I believe. 

Sir Reginald Craddoch.^ Is that likely 
to be repeated at all? 

Mr. ZafrvXla KhanJ} What is the point 
of the question? 

Sir Reginald Craddock: I am asking 
Sir John Kerr whether he thinks that 
the kind of thing which brought about 
the election of an illiterate sweeper for 
Midnapore is likely to recur again under 
the new constituencies? 

Mr. Zafrulla Khan.'] It is bound to 
recur where the depressed classes oome 
in. 

Sir Reginald Craddock.] I do not 
object to the sweeper, but the way in 
iwhich he was returned. 

Mr. Zafrulla Khan. 

7392. What was the way? — ^I do not 
remember the Midnapore man, but the 
Chittagong man was a very intelligent 
one. 

Sir Reginald Craddock.] He was re- 
turned by the fact that two candidates 
were put up, that is my information. One 
was a cobbler and one was a sweeper, 
and I do not think many voters wanted 
to vote for these candidates, and so, at 
the last moment, the cobbler was in- 
duced to resign, and the sweeper was 
declared elected without anybody having 
had to vote for the sweeper. 


Mr. Zafrulla Khan.] What is the objec- 
tion? 1 still cannot follow. 

Mr. Rangaswaini lyenger.] I dare say 
there are many cobblers in this country. 

Sir Tej Bahadur Sapru. 

7393. Is not that the ultimate aim of 
democracy? — It is a question of policy for 
the Secretary of State. 

Miss Pichford. 

7394. Is it not the case that large as 
the constituencies are under the White 
Paper Proposals they will be smaller 
both for the Provincial Councils and 
for the Federal Assembly than they are 
under the existing Constitution? — ^Yes. 

7395. Because the Federal Assembly are 
to have more seats, and the Provincial 
Councils will also have more? — Yes. 

7396. Therefore it would be fair to say 
that the difficulties which exist to-day 
will be less and not greater under the 
White Paper proposals? — ^To some extent, 
yes. In the Provincial Councils the re- 
duction will be very marked. In the 
Central Legislature the constituencies 
will still be very large. 

7397. Arising out of the question that 
was asked by Major Attlee that it would 
be impossible to enlarge the^ franchise 
for the Federal Assembly because of the 
size of the constituencies, would it be 
fair to say that the difficulties are more 
geographical, and owing to the difficulty 
of communications, and it would be no 
more difficult for a candidate to get in 
touch with 100 electors in a village than 
with 10. By increasing the number of 
electors within a large constituency you 
do not really increase the difficulties of 
the candidate ? — If you increase the num- 
ber of electors ten-fold, I imagine that 
rb would make a considerable difference, 
but in a constituency of 15,000 square 
miles it would not matter very much 
whether your electorate was 25,000 or 
45,000 as far as contact was concerned. 

7398. If you have to go to a number 
of villages it does not make very much 
difference whether you have to try to get 
tin touch with 10, 20 or 30 voters? — No, 
I should think not. 

7399. May I assume from the answer 
that the Secretary of State gave about 
the literacy qualification for wo-men, that 
the proposal made by the Franchise Com- 
mittee to enfranchise all literate women, 
has not been adopted, not for admini- 
strative difficulties, but because of the 
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objection to a difi^erential qualification!' 
— think the Secretary of State had 
better answer that 'Vi-=t 'r. I ar: not 
familiar with the :* -cr.. on 

the subject. 

31iss Picl/oi‘d.] I have another ques- 
tion arising out of that. I had better 
reserve that. Could Sir John Kerr tell 
the Committee from his experience, is it 
the tact that strict purdah is not very 
largely observed in the villages. It is 
more a custom m the towns. 

Mr. Zafrulla Khan.'] I think the Begum 
Shah can answer that better. That is 
correct. 

Miss Fickford. 

74G0. It was an administrative argu- 
ment that T wanted to bring out? — It is 
verj hard to say. I think dn an ordinary 
village, if an Englishman comes in the 
instinct of the women is to hide their 
faces and shuffle away m corner^ and so 
forth, but .what the conditions are actu- 
ally whon they are left to themselves I 
really should not like to say. But 
ceremonial purdah, as you might call it, 
is more observed in towns and villages 
where there are well-to-do people than in 
the ordinary rustic village .where there is 
nobody very much above the cultivating 
class. 

7401. The question I wanted to lead up 
to was this; Do you think that a large 
number of women would go veiled to the 
polling booths in the country districts? 
— Yes j I think they would hide their faces 
from the polling officers. 

7402. But they would be prepared to 
remove the veil if there was a .woman 
clerk in the polling station? — I should 
think so, certainly j if there was only a 
woman clerk. 

7403. But if there was a separate com- 
partment with a woman clerk then that 
administrative difficulty could he over- 
come.? — Yes, I think so. 

7404. And that in the towns would you 
agree that the evidence given before the 
Franchise Oommittee showed that ^it 
would be possible to provide separate 
polling stations for women in the large 
towns? — ^Yes, I think the evidence showed 
that. 


7405. Therefore, that administrative 
difficulty could be got over in the large 
towns? — Yes, in the large towns. 

Mr. Morgan Jones. 

7406. Would Miss Pickford allow me to 
ask whether this difficulty was present at 
all m Ceylon and, af so, has it been 
overcome? — In Ceylon they have a much 
larger staff of women available to assist 
at the polls than there is in India and 
they get over the difficulty in that way. 

Sir Tej JDiihadur Sapru.] There is prac- 
tically no purdah in Ceylon among the 
Hindus. 

Chairman. 

7407. Is purdah an institution in Ceylon 
to any great extent? — Only among the 
Muhammadans I think in Ceylon. I am 
not very familiar with it. 

Mr. Jayaker.] The same is the 
case in India. There are many districts 
where there is no pnrdah at all. 

Sir Tej Bahadur Sapru.] Bombay and 
Madras. 

Begum Shah Nawaz. 

7408. Would Sir John tell us what 
would be the percentage of purdah among 
the women of India? How many women 
are in purdah? Have you ever con- 
sidered that question.? — It differs very 
much in different Provinces, and I should 
not like to give a mathematical answer 
to questions of that kind. 

Begum Shah Nawaz.] There is very 
little purdah among the Hindu com- 
munity; purdah is more or less confined 
to the upper classes amongst the 
Muslims, is it not, and mostly to the 
upper classes among the Sikh zamindars ? 
There the 80 million Muslims iu the 
whole of India, 40 million adults; there 
are more men than women. The number 
of women would be roughly 17 million. 
90 per cent, of the population are agri- 
culturists and most of the women 
live in villages and work in the fields 
with their own men. Therefore, out 
of 165,000,000 women there could not 
be more than 12,000,000 or 13,000,000 
women in purdah. 


(The Witnesses are directed to withdraw.) 

Ordered, That this Committee be adjourned to to-morrow at half-past Ten o’clock. 
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DIE VENERIS, 21° JULII, 1933 


Present ; 


Lord Archbishop of Canterbury. 
Lord Chancellor, 

Marquess of Salisbuiy, 

Marquess of Zetland. 

Marquess of Linlithgoir. 

Marquess of Reading. 

Earl Peel. 

Lord Ker (Marquess of Lothian). 
Lord Hardinge of Penshurst. 
Lord Irwin. 

Lord Snell. 

Lord Rankeillour. 

Lord Hutchison of Montrose. 


Major Attlee. 

Mr. Butler. 

Major Cadogan. 

Sir Austen Chamberlain. 
Mr. Cocks. 

Sir Reginald Craddock. 
Mr. Davidson. 

Mr. Isaac Foot. 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Lord Eustace Percy. 

Miss Pickford. 

Sir John Wardlaw-Milne. 


The following Indian Delegates were also present: — 
Indun States Respebsentatives. 


Rao Bahadur Sir Krishnama Chari. 
Nawab Sir Liaqat Hayat-Khan. 

Sir Akbar Hydari. 

Sir Mir^a M. Ismail. 


Sir Manubhai N. Mehta. 
Sir P. Pattani. 

Mr. y. Thombare. 


Bbitish Indian Repebsbntatives. 


Sir C, P. Ramaswami Aiyar. 
Dr. B. R. Ambedkar. 

Sir Hubert Carr, 

Mr. A. H. Ghuznavi. 
Lt.-Col, Sir H. Gidney. 

Sir Hari Singh Gout. 

Mr. Rangaswami lyenger. 
Mr. M. R. Jayaker, 

Mr. H. M. Joshi. 

Begum Shah Nawaz. 


Sir A. P. Patro. 

Sir Abdur Rahim, 

Sir Tei Bahadur Sapru. 

Sir Pbiroze Sethna. 

Dr. Shafa’At Ahmad Khan, 
Sardar Buta Singh. 

Sir N. N. Sircar. 

Sir Purshotamdas Thakurdas. 
Mr. Zafrulla Khan. 


The MARQUESS of LINLITH GOW in the Chair. 


The Right Hon. Sir Samuel Hoarb, Bt., G.B.E., O.M.G., M.P,, Sir Malcolm Hailey, 
G.O.S.I., G.O.LE., Sir Findlater Stewart, K.C.B., K.C.I.E., C.S.L, and Sir 
John Henry Kerr, K.C.S.I., K.O.I.E. are further examined. 


Marquess of Lothian. 

7409. I have only one question to ask 
you, Secretary of State, as you left in 
the middle of my questions. It is on 
the question of the reason why you pro- 
pose that the wives should only have 
the vote on application to be put on the 
roll. As I understand it, it is not the 
technical difficulty of placing the names 
on the roll, so far as numbers are con- 
cerned, because the husbands are al- 
ready on the roll, and it is clearly easy, 
other things being equal, to put the 
wives on? — (Sir Samuel Hoa/re.) No, I 
would not altogether agree with that 


deduction. We are informed that, at 
any rate in certain Provinces, it now 
creates great difficulty ; husbands will 
resent particulars being asked about 
their wives. 

7410. The real objection is that certain 
husbands will object to having their 
wives put on? — That is one of two ob- 
jections, the other being the numbers. 

7411. You provide for 5,000,000 women 
voters, and, if all the wives are put 
on, it might raise it to 6,000,000. Is 
the difference between 5^000,CO0 and 
6,000,000 a decisive administrative ob- 
jection? — The general view of the Pro- 
vincial Governments is that the machine 
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will be severely strained at tiie first 
election yrnh the full numbers suggested 
by Lord Lothian's Committee. \Te have, 
therefore, been impressed by the pro- 
posals that have been made that tvoiilcl 
leave the scheme intact, but would enable 
less pressure to be put upon it for the 
first election or two. 

7412. May I just ask one other ques- 
tion; Do you think it would be possible 
for you to circulate to this Committee 
in the Autumn a statement of the area, 
population^ and the number of con*- 
stituencies in Canada and Australia for 
the purposes of comparison, because my 
investigations lead me to the conclusion 
tiiat the average size of the Canadian 
constituencies is 9,000 square miles, and 
in Australia is 30,000 square miles for the 
Lower House, and 60,000 square miles 
for the Upper House, "We had better 
get the actual figures clearly before us 
in the Autumn. CJould you do that? — 
1 suggest, my Lord Chairman, that 
the proper course would be for you, if 
you would, to ask the Dominions Office to 
send particulars of that kind. 

Chairmarb,'] Very well. 

Sir Tej Bahadur Sapru, 

7413. May I just put one question to 
clear up a point made by Lord Lothian? 
What is the nature of the objection 
which has been suggested to you about 
husbands, about giving details about 
their wives in India? Has it boen sug- 
gested to you that they will object to 
giving the names? — It is suggested that 
in certain cases they will object to giving 
any particulars at all. 

7414. I am very doubtful as to whether 
that is so, or not? — Perhaps, Sir Mal- 
colm Hailey will put the case, 

7415. jJay I put before you the Indian 
point of view? So far as, say, the Ortho- 
dox Hindus among the villages are con- 
cerned, there is a sort of prejudice in 
mentioning the name of the wife, but 
that .prejudice does not obtain among 
the Muhammadans. If a husband is un- 
willing to give the name of the wife, 
there are other members of the family 
who can give it. The real objection, to 
my mind, is that the women of India 
really have serious objection to giving in- 
formation to any official, and I suggest 
to you that the position being that 
women must apply it is really ^ing to 
result in a very substantial reduction 
in the representation of women? — ^We 


have had cases to the contrary in some 
number brought to our attention, cases 
of male electors i efusing to give the 
names of their wives, and again cases in 
which it has been found particularly 
difficult to tpersuade either the women 
or their male relatives to give their names 
to the persons preparing the rolls. 
Perhaps Sir Malcolm from his experience, 
would add a word to my answer. 

Mr. ZafruUa Khan.l 1 venture to 
submit that in the North-West Frontier 
Province it would not be free from danger 
for an officer to go and make such 
inquiries. 

Begum Sliah Nawaz ] May I ask Sir 
Malcolm Hailey a question? Is it not a 
fact that except in the Punjab and the 
North-West Frontier Province, Muslim 
women inherit property in almost all the 
other Provinces, and their names are 
already on the revenue registers? 

Sir Eari Singh Qour. 

7416. May I add to what Begum .Shah 
Nawaz has said that for a municipal 
franchise where there is adult franchise, 
as in many urban municipalities, the 
names of women are already borne on 
the electoral roll? — (Sir Malcolm Eailey,) 
What I should say to the Committee is 
the result of our experiences in the 
United Provinces in making a test elec- 
toral roll on the new franchise in certain 
selected areas. They were so selected as 
to be more or less illustrative of what 
we might expect to find when we came to 
prepare the full electoral roll afterwards. 
We found that in the towns there was 
no great difficulty, and that particularly 
was the case among the working-classes 
and such classes as the Scheduled Glasses. 
In the villages results differed, one very 
enthusiastic office^ personally (he 

was an Indian d-T' manage to get 

the names of a number of women on liis 
roll, but there were other cases in which 
the Agents employed, men of the 
Revenue Accountant type, village 
Accountant type, were driven out of the 
village, and I got many complaints, that 
if this course of things was to be pursued 
there would be very serious danger to 
them. So that there was positive 
evidence of the real difficulty in drawing 
up a roll, at all events, in the local areas. 
I am quite convinced of the truth of Mr. 
ZafruUa Khan’s observation about the 
North-West Frontier Province. 
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Mr. Zafrulla Khan, 

7417. Quite P — There are certain parts 
of the North West parts of the Punjab 
where I think the same conditions would 
apply as in the North West Frontier 
Province. They are, of course, almost 
purely Muhammadans. There would be 
very little difficulty, I think, in the case 
of the Sikh population, because the 
women there have been voting in what we 
know as the Gurdwara Elections. I have 
my own experience, of course, and I wish 
purely to speak of the results of that 
experience w'hich is confined to the 
Punjab and the United Provinces. I am 
sure there would be, for the first elec- 
tion, at all events, until people know how 
very harmless was the nature of our in- 
quiries, very considerable difficulty in 
many of our local constituencies. That 
difficulty would apply to all the fairly 
well placed agricultural classes; it would 
not apply in the same sense to the Sche- 
duled Castes; but I want to make, if I 
may, one general observation to the 
Committee. The preparation of a roll of 
this extent can only be carried through 
as part of our ordinary official procedure. 
That is to say, the vast bulk of our 
electors will be from the rural areas. 
Now in the greater part of India we have 
a Land Kegistration system, which gives 
you the names of all persons owning or 
cultivating land. All that we do is to get 
our Revenue Agency to work and they 
make an extract from those Registers, 
which gives you a Roll that is practically 
complete in itself. No inquiries are really 
necessary for that purpose; it can be 
prepared by the village Accountant Staff 
under the supervision of what we know 
as the Tehsildar with very fair complete- 
ness without any inquiry at all, being 
checked in the village, but that is in 
itself a comporatiToly simple operation, 
and it is owing to the existence of these 
records that we are enabled to prepare 
what is in effect a very accurate RoU, 
without any great disturbance of our 
ordinary official work, and at no very 
great cost. If we are to make an 
elaborate system of inquiries in the 
villages, then the burden of preparing 
the Roll will be immensely increased. It 
will occupy the time of men who are really 
required in urgent work connected with 
the village records and the collection of 
Land Revenue, and of their supervising 
staff. That is one reason why the Local 
Governments have found so much objec- 
tion in the proposal to add a very large 


number of women vrhose names can only 
be ascertained as a result of personal 
inquiry, in the first instance. I think 
ue, many of us, contemplated that 
w'hen matters settled down and people 
understood the meaning of the vote, the 
difficulty might not occur afterwards ; 
and I think I am right m saying that our 
objections applied really to the initial 
procedure of the First Roll. 

Dr. B. H. Ambedhar, 

7418. Do I understand that he would 
not require any application at the 
Second Election ? — As the Secretary of 
State has said, 1 would leave that largely 
to circumstances. If it were found that 
the Second Roll could be undertaken 
without any very great difficulty, I think 
you may be quite sure that the Local 
Governments would do their very best 
to make the change and prepare a RoU 
of women without the Application 
procedure. • 

Sir 0. P. Ramaswmni Aiyar.] My Lord 
Chairman, I can speak with some little 
experience of the election because 1 was 
in charge of a legislative election for 
the Legislative Chamber in Madras. I 
may say that speaking for the South of 
India, while there is no Purdah system 
in force to the same extent as there 
is in the North, and while, moreover, 
it must be recognised that there is some 
prejudice on the part of the husband 
to give the name of the wife, and on the 
part of the wife to give the name of 
the husband, nevertheless, there will 
be very little difficulty in compiling a 
Register, so far as that part of the 
country is concerned. At the same time, 
there will be considerable difficulty in 
exacting applications from women; they 
would not normally apply. I would, 
therefore, suggest for the consideration, 
of the Secretary of State and the 
authorities that there should be these 
two systems applied side by side; that 
where it is possible either from (Revenue 
Registers or otherwise to get the names 
of the women or where it is possible 
by inquiries to get those names without 
any trouble, then that method should be 
resorted to side by side with the method 
of application. To resort suddenly to 
application or to insist upon it, as a 
sine qua non of entry on the Register, 
would lead to difficulties even in a Pro- 
vince like Madras where there is no 
seclusion of the Purdah system in force. 
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Sir 2Iaiinhhai S. Mehta. 

7419. ilay I inquire if these objections 
are not present, and also overcome ^at 
the time of the census enumeration P— 
{Sir Samuel Eonre.) I think, my Lord 
CUfaairmrn, obviously, we ought to take 
into account such a suggestion as has 
been made by Sir C. P. Eamaswami 
Aiyar. At the same time, the Committee 
and the Delegates should know that 
the view that he has just expressed is 
not, so far as I can remember, the view 
that has been expressed by the Govern- 
ment of Madras. The Government of 
Madras have very definitely taken the 
view that for the First Election or two, 
the women’s vote should be upon 
application. 

Mr. M. jK. Jayaher. 

7420. Oan the Secretary of State say 
what is the view of the Bombay Govern- 
ment and the Central Provinces Govern- 
ment in this behalf ?-^The same; 1 think 
also on application. 

Sir HBnifiold Cvo.ddoch, 

7421. Would the application from the 

husband that his wife’s name might he 
recorded, suffice?— ’It would be the 
application of the voter. ^ 

7422. That is to say, of the wife? — Of 
the wife, yes. 

Mr. If. B, Jayalcer,^ But would you 
not substitute the husband’s application 
on his wife’s behalf .P— That is a point we 
ought to consider. 

7423. Has this application to be by 
letter or in person ? — ^We have not formed 
any definite view about it. We would 
make it as easy as possible; we should 
certainly do that. 

7424. It will ease the situation, to some 
extent, if you allow the husband to apply 
on behalf of his wife. I am only making 
a suggestion for your consideration? — 
think that is a suggestion which we ou^t 
certainly to take into serious acoount. 

Sir Rari SvrbgJi Gour, 

7425. In view of the discussion which 
has proceeded upon the subject, would 
the Secretary of State he pleased to give 
an undertaking to the Committee that he 
will reexamine the whole question, and 
see if a via media cannot be found with 
the view to bringing upon the Eegister 
as many women as can be bro-ught without 
detriment to the objection which has been 
raised, and in Provinces where such 


objection is nob of primary imporLaiice, 
a serious efiorij should be made to bring 
women on the Electoral Roll?— I should 
tliink that not only I, but all Members 
of the Committee, would wish to keep an 
open mind upon the suggestions that have 
been made this morning; some of them 
may prove to be very valuable. I have 
put before the Committee the reasons 
that have jorompted us to make the pro- 
posals in the White Paper. I still think 
they are the best, but in a matter of this 
kind, obviously, one must take into 
account suggestions that are made, as 
they have been made this morning. 

Sir Tej Bahadur Sapi'u.'] May I make 
a suggestion to Sir Samuel Hoare and 
the Committee, that perhaps it would he 
best to leave a latitude to the Local Gov- 
ernment to do as occasion requires or as 
the situation in the Province requires. 
What I am suggesting is, yon need not 
have a hard and fast rule insisting upon 
application everywhere and under all 
circumstances. I should leave it to ihe 
Governor of the Province to decide, 
according to the situation, and according 
to the need of his own Province. 

Begum Shah Nawaz.'] May I be per- 
mitted to say that we strongly object to 
this? We want the British Government 
to decide this question. 

Marquess of Salisbury. 

7426. I am very diffident to say 
anything upon the matter of this 
kind, but I hope the Secretary of 
State remembers that the application of 
nearly all these women will have to be 
personally, because the great body of 
them are illiterate; so, if the application 
is to he by the woman herself, she will 
have to attend to apply ? — ^Yes, and it was 
keeping that kind of fact in mind that 
made me take particular note of what 
Mr. Jayaker said as to the possibility of 
the husband applying. 

Ghairmau.] I suggest that the Com- 
mittee might wish to pass to other 
matters now. It seems to me that the 
Secretary of State has in mind, and 
I am sure the whole Committee will bear 
it in mind when the time comes. 

Lord Bankeillour. 

7427, Secretary of State, does it not 
follow from what has just passed, that 'f 
you once depart from the property quali- 
fication the task of compiling tlie^ roll, 
whether for men or for women, will be 
very much more difficult? — ^Yes, 
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7428. And the estimates of cost have 
been based on the property qualification 
being taken .P — ^No; the estimates of cost 
have been based upon the whole scheme. 

7429. But under the assumption that 
the roll was compiled on the present 
basis of the existing Land Registers? — 
Taking into account the other qualifica- 
tions as well. 

Major Cadogan, 

7430. My Lord Chairman, the Secre- 
tary of State has been so jiatient that I 
hesitate to return to a subject on which 
he has already answered so many ques- 
tions, but I want to ask one question on 
the comparative merits of direct and in- 
direct election. You have admitted that 
there are most formidable objections to 
both, but you will also admit that re- 
sponsibility is the very essence of your 
scheme at the Centre (a sine qua non) 
and responsibility means not only respon- 
sibility of the Executive to the Legisla- 
ture, but the responsibility of a Member 
to his constituents. In view of the re- 
markable figures that Sir Malcolm Hailey 
read out, I think in response to Lord 
Zetland’s request, on the size of the con- 
stituencies, might I draw your attention 
to a passage which has not yet been 
quoted in the Simon Commission Report 
on page 117 of Volume II — ‘‘ Under the 
plan which we propose the representa- 
tive at the Centre will know that his 
actions will be subject to the criticism of 
a bodj^ of provincial legislators and the 
result will, we believe, he the creation of 
an enhanced sense of responsibility in the 
member Do you agree with that being 
one of the advantages of indirect elec- 
tion? — ^Yes, I should certainly say it was 
one of the advantages of indirect elec- 
tion. 

7431. The other question I want to ask 
(I hope I shall not be encroaching upon 
a question which is taboo) is that I would 
remind the Secretary of State that a 
feature of the Simon Commission pro- 
posal for indirect election upon which 
they laid very great stress and emphasis 
(I do not know if the Round Table Con- 
ference considered it) was the fact that 
we proposed the use by the Provincial 
Councils of proportional representation, 
and one of the advantages of this, it was 
pointed out, was that you would obviate 
the separate communal representation in 
the Assembly. Do not you think that 
can also be put into the balance in 
favour of indirect election? — So much do 


we think that that we are yirc- 

portional representation frc.ii i .. 
cils as the method of representation in 
the Second Chamber. 

Sir Austen Chamherlain. 

7432. May I put one question to the 
Secretary of State on the same passage, 
the words immediately preceding those 
read by Major Cadogan The Simon 
Commission say: “All the evidence goes 
to show that at present the actions of a 
member in the Assembly are not, and in 
the nature of things cannot be, subject 
to any real control on the part of his 
constituents.” Do you see any reason to 
differ from that statement .P — I do not 
think that J should feel competent either 
to accept it or reject it. I have found 
that a great many of our Indian col- 
leagues take a different view. One has 
got to take the opinion into account of 
men who are actually sitting for some of 
these very large constituencies. 

Miss Pick ford. 

7433. May I ask the Secretary of State 
one or two questions as to the women, 
which have not been touched upon. May 
I assume from his answer to Lord Lothian 
yesterday that the reason why the 
literacy qualification for women recom- 
mended by the Franchise Committee has 
not been incorporated in the White 
Paper is objections to a differential 
qualification rather than administrative 
objections? — ^It is more than a single 
reason. First of all, 'we have found it 
difficult to defend an educational quali- 
fication that is different for the two 
sexes. A very formidable argument can 
be urged against differentiation upon 
grounds of theory, but, over and above 
that objection, there is the administra- 
tive objection. We did find that it was 
the view of the Provincial Governments 
that conditions very much varied. For 
instance, they might have educational 
particulars of a certain kind about women 
in one province, and they had not them 
in another, and so on, a number of other 
more detailed administrative difficulties 
that no doubt Sir John Kei-r and Sir 
Malcolm Hailey could describe at greater 
length. It was, therefore, those two 
reasons that prompted us to make the 
proposed change in the Lothian recom- 
mendations. 

7434. Would it be fair to assume that 
the administrative objections cannot be 
very great in view of the fact that Madras 
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is TV.il’ng TO IiavG a literacy q^ualification 
for Loxii men and women, and tliat in 
£om]>ay and tiie Punjab a literacy quali- 
ficacion is recommended for tbe scheduled 
classes?— So far as I can remember off- 
hand Aladras preferred a literacy qualifi- 
cation because they had particulars about 
literacy available, and they did not have 
so readily available particulars about 
other educational qualifications. So was 
it also in Bomhay. Bombay, so far as I 
can remember, took the view that their 
available data was data connected with 
matriculation, and they found it difficult 
to apply other tests. I think those two 
examples show the difficulties of applying 
a qualification of this kind when in one 
province the educational particulars that 
you have got deal with literacy; in 
another province they deal with matricu- 
lation. (Sir John Kerr,) That is correct. 

7435. I think it is the case, is it not, 
that the matriculation qualification will 
be kept as well for those who do not 
belong to the scheduled castes ? — (Sir 
John Kerr,) The difficulty about 
literacy is, I think, that it will 
throw a very serious obstacle in the 
way of the preparation of these elec- 
toral rolls. As Sir Malcolm Hailey has 
just said, the information about the men 
is available in the Registers, and you 
can get several hundred men’s names into 
the roll in a day, but, if you are going 
to have these applications alleging 
literacy, and you are going to have ob- 
jections saying that they are not properly 
authenticated, then you are going to have 
disputes and appeals, and things of that 
kind, it is going to delay the preparation 
of the initial roll very greatly, and what 
the Local Governments feel, I think, is 
that this would put an unbearable strain 
upon the administrative machine to have 
to go into those comparatively small 
questions regarding individuals at a time 
when their whole energies will be strained 
in getting the roll ready. 

Sir A. P. Pairo, 

7436, May I ask a supplementary ques- 
tion? In Madras the qualification is: 
** Literacy (i.e., ability to read and write 
in any language) certified by village 
officers in certificates to be countersigned 
by the Ta'hsildars, or alternatively, the 
holding of the Elementary School Certifi- 
cate issued by the headmaster of a s6hool 
recognised by the (Jovernment.” Simi- 
larly in Bombay. On page 105 of the 
White Paper it says : “ Having passed 
the examination for the matriculation or 


the school leaving certificate, or an exami- 
iiatiou accepted by the Local Government 
as the equivalent thereof.” In Bombay and 
the Central Provinces by setting up the 
-xandard of matriculation you keep out a 
large number of useful voters, and you 
give preference, or place a premium on 
urban voters and keep out the rural 
voters. On the other hand, in Bombay, 
you have 'what is known as the ver- 
nacular upper primary examination, and, 
similarly, in the Central Provinces, you 
have got upper primary examinations. 
Local Governments should not find any 
difficulty in recognising these two as a 
standard for women as it is so in Madras, 
where you have said that literacy certified 
by the village officers’ certificate is quite 
sufficient, or, alternatively, the head- 
master of a recognised school I do not 
see, administratively or otherwise, any 
difficult in placing a similar standard of 
qualification in regard to women in 
Bombay Presidency and in the Central 
Provinces.? — would say in regard to 
that, Madras is admittedly the most ad- 
vanced province in India in regard to all 
sorts of electoral arrangements. They 
have had this system of elections to local 
bodies in force for many years, and it is 
on that system that they propose to base 
the franchise for the Councils. They are 
therefore in a very much better position 
than any other province to make arrange- 
ments for Ihe women, because they are 
already on the electoral roll for local 
bodies under the qualifications which have 
just been read out. 

7437. May I suggest that there is a 
recognized standard of vernacular edu- 
cation such as is shown by the vernacular 
Upper Primary Examination in Bombay 
and the Central Provinces? Why not 
accept that as in Madras? — ^As far as I 
remember, Bomhay said that their edu- 
cational records were not such as could 
be readily applied to the preparation of 
an electoral roll. The educational records 

^have not been prepared with that object 
in view. In future, for future genera- 
tions of girls or women it will he a com- 
paratively simple matter to adapt your 
educational registers and returns for 
electoral purposes, but in Provinces 
where that has not been done hitherto 
there will he very considerable difficulty 
in doing it for the first election. 

7438. Would there by any diffi.cnlty in 
asking the Governments of Bombay and 
the Central Provinces to reconsider this 
question, because I have had information 
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from the Ministers of Education in 
Bombay and the Central Provinces that 
there is a real standard of vernacular 
primary education available in all 
schools? — The question is whether the 
records are available in time to be used 
for the first election. 

7439. I understand that the records 
are available both in the Directors’ office 
as well as in the office of the Inspector 
of Schools? — (Sir Samuel Snare.) We can 
only take the view of the Government of 
Bombay expressed to us after a long 
series of communications and questions. 

7440. Alay I submit that this will help 
only to bring in the urban city voters, 
and you will exclude all the rural popu- 
lation, the agricultural population, and 
labouring population coming in to the 
electoral roli-s. Your rolls will hereafter 
be limited only to women in the cities 
and towns where there are educated 
people; but in the rural areas of these 
two Provinces you will not get any 
women coming into the roll? — (Sir John 
Kerr.) One of the arguments used by the 
Government of Bombay was that if the 
educational qualification was reduced 
below the matriculation standard it 
would increase the urban-rural disparity 
which is already serious in Bombay and 
which it has not been possible to rectify 
to the same extent as in other Provinces, 
because more women in the towns would 
conform to what has been called the 
Upper Primary standard than in the 
country. There are not schools in the 
villages with records to the same extent 
as there are in the towns. 

Begum Shah Nawaz. 

7441. If the qualification of literacy 
only were accepted, would not that solve 
the problem? — ^Apparently not in Bom- 
bay, because in Bombay the educational 
facilities in the towns are very much 
greater than they are in the villages. 

Begum Shah Nawaz.2 Is not it a fact 
that in most of these villages, whether in 
Muslim families or in Hindu families, 
the women learn to read from books in 
their own homes? 

Sir A. F. Patro, 

7442. Would it not be better to apply 
the literacy standard? — (Sir Malcolm 
Sailey.) I think I would rather take the 
word of the Begum Sahiba for that. I 
have seen something of the girls in the 
towns and villages, but I am not likely 
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to be as good an authority on the subject 
as she is. 

Begum Shah Nawaz, 

7443. May I a&k if the Franchise Com- 
mittee did not take into consideration 
all these endless difficulties when they 
went out to India? — (Sir John Kerr.) 
We took them into consideration as far 
as we could, but it is the local Govern- 
ment who knows where the shoe pinches. 

Sir Sari Singh Goiir. 

7444. Did they not tell you where th^ 
shoe pinches when you were making in- 
quiries? — I think I am correct in saying 
we proposed a more liberal franchise in 
the case of women than any local govern- 
ment was prepared to accept when we 
were in India. 

Begum Shah Nawaz. 

7445. Are there any .women in these 
local governments, or are there only men 
in the local governments? — (Sir Malcolm 
Sailey,) One of the weaknesses of our 
local government system is that it con- 
tains no ladies at present. 

Miss Pichford, 

7446. Alay I draw the attention of the 
Secretary of State to page 12 of the 
White Paper proposals, in which it is 
pointed ont that the ratio of men to 
women voters will remain as at present 
in the neighbourhood of 20 men to one 
woman; and where it is stated that His 
Majesty’s Government fully appreciate 
the importance of a large women’s elec- 
torate for the Federal Assembly? May I 
take it from that that His Majesty’s- 
Government are still open to suggestions, 
for increasing the women’s franchise for 
the Federal Assembly? — (Sir Samuel 
Soare.) I did not quite catch' the end of 
the question. 

7447. Does His Majesty’s Government 
fully appreciate the importance of a large 
women’s electorate for the Federal 
Assembly ? — ^Yes. 

7448. Alay we assume from that that 
His Alajesty’s Government and the Secre- 
tary of State are still open to practical 
suggestions for increasing the women’s 
electorate? — I am nervous upon admini- 
strative grounds of an increase in the first 
election. I am most anxious that, sup- 
posing proposals of this kind are em- 
bodied in an Act, the first elections 
should work smoothly and I have to take 
into account the warnings that have come 

2 E 



MUN'UTES OF E\IDEXCE TAKEN BEFOEB THE 


854 


21^ Julii, 1933.] The Eight Hon. Sir S^vhuel Hoaee, Bt., G.B.E., IContinued, 
C.M.G., M.P., Sir AIalcolx Hailey, G.C.S.I., G.C.I.E., Sir Fixiilater Stewart, 
k.C.B., K.C.I E.. C.S.I and Sir Johx Hexby Kerr, H.O.S.I., K.O.I.E. 


from 1 think every Provincial Govern- 
ment agaiusu straining the machine too 
severely at the first election. 

7449. \t'ould you agree that to leave 
the ratio at 20 to one is contrary to the 
terms of reference embodied in the 
Prime Minister's letter to the Franchise 
Committee, to pay special attention to 
the women’s vote and to diminish this 
grave disparity which now exists? — No, 
I do not think I vrould admit that, I 
would say, first of all, special attention 
has been given to this question, and I 
•would say, secondly, that we must keep 
in mind the fact that under our pro- 
posals we are assuring nine special seats 
for women at the Federal Centre. That 
will go some way at any rate to lessen 
the disparity of the figures which Miss 
Pickford has just quoted, and I would 
add this further observation, too, to my 
answer: It must be remembered that, 
apart from these questions of percentages, 
we are increasing the women’s vote for 
the Federal Centre I think almost ten- 
fold. 

Begum Shah Nawaz, 

7460. 'What about the ratio — the pro- 
portion? — I said particularly, “ apart 
from the percentage.” 

7461. May I call the Secretary of 
State’s attention to page 94, the last 
few lines of the third paragraph ? What 
he has said in reply to Miss Pickford’s 
questions: Does it mean that they are 
not going to consider further the question 
of lessening this disparity in the pro- 
portion of one to 20? — I am not quite 
sure what the Begum’s question means. 
Obviously, neither with this question nor 
with any other in the White Paper has 
the last word been said. We are here 
to consider these questions just as we 
are here to consider every one of the 
proposals in the White Paper. This 
proposal does not differ in any way from 
the other proposals we have included 
in the White Paper. 

7462. But the promise is given 
in these last few lines on page 94, that 
further consideration of the above 
arrangements may be necessary. The 
women in India understood from 
this that it was the intention of His 
Majesty’s Government further to consider 
this question and try to lessen the dis- 
parity in proportion of 1 to 20? — Those 
are just the kind of questions we are con- 
sidering this morning, I have given my 
views for the proposals in the White 


Paper, and I have been taking note ot 
all these other suggestions that have been 
made in one direction or another during 
our discussion. 

Mr. M. a. Jayaker. 

7453. May I know. Sir Samuel Hoare, 
whether after the evidence of the Indian 
Women’s Organisation, about which my 
Lord Chairman is not in a position to 
state .Tr— if the Committee have 
the .i'"c 'L o" 'earing that evidence, you 
will reconsider the position of the 
Women’s Vote once more in the light of 
the evidence the Indian women give, if 
they give evidence at all? — I really can- 
not differentiate this case from any other 
case. Here we are in a process of dis- 
cussion about the White Paper proposals, 
and, obviously, it would not be true to 
say that our minds are rigidly closed 
against any suggestions. We are here to 
receive suggestions and to consider them. 

Miss Pickford. 

7464. Without, of course, calling in 
question the Communal Award, may I call 
the Secretary of State’s attention to the 
distribution of seats for the women, both 
in the Provincial Councils and in the 
Federal Assembly. I note that Bengal, 
with a population of 60,000,000, has five 
seats reserved for women in the Pro* 
vincial Council, and one in the Federal 
Assembly, and that Bombay, with a popu- 
lation, without Sind, of 18,000,000, has 
six seats in the Provincial Council and 
two in the Federal Assembly. May I ask 
on what principle that was suggested? — 
Miss Pickford is really raising the 
Government’s communal decision. The 
communal question, of course, as she 
knows, does enter into the question of 
these women’s seats very definitely. 

Begum 8hah Nawaz. 

7466. Are we barred from the Com- 
munal question? — ^It is very difficult td 
say either yes or no to that question. I 
think I would say that you cannot leave 
the Communal question out of account. 
H you leave it out of account, you must 
invalidate your general communal deci- 
sion in a Province by the kind of repre- 
sentation that was given to the women in 
the special seats. 

Miss Pickford. 

74^. That would hardly apply, would 
it, in the Federal Assembly, whereby 
Madras and Bombay have two women’s 
seats and Bengal has one? — can only 
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say with these special seats, we took an 
immense amount of trouble in balancing 
the various claims, and, putting one thing 
with another^ we thought this was a fair 
plan. 

Miss Fichiord.'\ Then the smaller 
Provinces, Assam, North-West Frontier 
Province, Sind and Orissa, are left with- 
out any representation for the ivomen at 
the Centre at all. Would it be possible 
to consider a scheme whereby the smaller 
Provinces could be represented at alter- 
nate elections rather than to deny them 
for ever any representation at the Centre. 

Begum ShnJi Xawaz. 

7457. And also the women of the two 
new Provinces, Orissa and Sind, must 
have their representations at the Centre? 
— I can see considerable difficulty in the 
way of altering these figures, but, off- 
hand, I would say that I would take into 
account the suggestion Miss Pickford has 
made, and think it over. 

Miss PicJcford,^ Thank j’ou. 

Marquess of Zetland, 

7458. My Lord Chairman, may I just 
ask one question — it is only for informa- 
tion. I am not quite sure — ^would a 
woman be entitled to stand for a general 
constituency ? — ^Yes, 

Chairman,'] With the courtesy of Sir 
Akbar Hydari, whose turn it is now, 
I am going to ask Sir Nripendra Sircar 
to put some questions. 

Sir N, N. Sircar, 

7459. My Lord Chairman, I think the 
Secretary of State has been informed that 
I sent certain figures to the India Office 
to be checked, to find out whether my 
figures .were right or wrong? Is that not 
so? — ^Yes; we have had some figures sent 
to us by Sir Nripendra Sircar. 

Sir N. N, Sircar,] I understand that 
some of the figures have been checked (I 
am making no grievance or complaint 
about it), and others have not been 
checked in the office. 

Marquess of Zetland.] Could .we be 
informed to what these figures refer? 

Sir N, N, Sircar. 

7460. I am putting that in my question 
now? — ^I am informed that figures have 
been checked, so far as we have been 
able to do so. 

7461. My question, is this: In the 
arrangement for seats for the Provinces, 
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coming to i5engal. we know there is no 
allocation for Hindus, as such, biic they 
come under the .word ‘‘ general which 
m Bengal iiractically means Hindus. Is 
that not so ^ — Yes. 

74G2. Now using the word general m 
that sense, in the sense in which it is 
used in the White PajDer, that, I under- 
stand, as meaning everyone, except 
Muslims, Indian Christians and Anglo- 
Indians and Europeans. Is this fact 
correct. The proportion of the total 
population of all ages is 54.9 for Atuslims, 
and 44.8 for the general constituencies? 
— ^Yes. 

7463. If you come to adults, if you 
take ages over 20, is it correct that the 
proportion of Muslims to Hindus is 51.7 
as against 48 — Yes. 

7464. I do not know if your office has 
had time to check it, but in the census 
of 1931, I have got it here, Volume V, 
Part I, page 121, while the age groups 
are given in a summarised form, does 
it appear that between the ages of zero 
and 10, there is a predominance of 
Muslims over Hindus to the extent of 55 
per cent., and there are 3.000,000 and a 
little more of Muhammadans between the 
ages of zero and 10. You have not 
checked that? — No. We have not been 
able to check these figures in detail. 

Mr. Zafrulla Khan.] I have not the 
slightest objection to any questions that 
Sir Nripendra Sircar wishes to ask the 
Secretary of State on these points, and to 
press them in whatever detail he desires, 
but I do hope that if there is a similar 
attempt on this side, subsequently, to 
meet those points and to raise those 
points, the Committee and yourself will 
not oomplain that undue time is being 
taken up over the consideration of these 
matters. 

Chairman.] That is quite understood. 

Sir X. N. Sircar, 

7465. Now is it correct that the total 
number of seats for the Bengal Legis- 
lature is 250 (I am talking of the Lower 
House), and out of it 31 seats cannot be 
touched either by Hindus or by Muslims, 
25 for Europeans, 4 Anglo-Indians and 2 
for Indian Christians. Is that not so? 
— ^Yes. 

7466. And I think you will agree that 
31 seats out of 250 are taken up by 
Europeans, Anglo-Indians and Indian 
Christians, who between themselves, the 
three together form less than i per cent. 
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of the population and take up 31 seats. 

I am not complaining at all, but is it the 
fact F— Put numerically, it is the fact, 
but Sir Nripendra Sircar has just ad- 
mitted it is not principally the numerical 
fact that we have taken into account. 

7467. No. I have made it perfectly 
clear that I am not complaining about 
it; I only want to get the facts put in 
a, very short form before the Committee. 
Is it the fact that if the 199 ordinary 
seats, those of the seats which are to be 
divided between the general and the 
Muslims, are divided according to the 
ratio of the adult population which I 
have quoted to you, that then fche result 
would he 103 Muslims seats and 96 general 
seats? — If they were divided in accord- 
ance with the adult population figure, 
did you say? 

7468. Yes?— 103 and 96; I think that 
is so. 

7469. If they are divided according to 
the total population ratio, which your 
officers have agreed is 64.9 to 48, then 
there ^ould be 109 Musilim seats and 
90 general seats? — ^Yes, 

7470. What has been awarded is 
119 plus such seats as they can get out 
of the 20 special seats. What has been 
awarded to the Muslims is 119 seats plus 
such seats as they can get out of the 
20 special seats? — Yes. 

7471. May I draw your attention to the 
Volume which you have been kind enough 
to distribute to Members of the Com- 
mittee and the Delegates, Despatches 
from Provincial Governments in India 
containing proposals for Constitutional 
Deform. I am drawing your attention 
to page 69 of Command 3712? — ^What I 
am not quite clear about is, it is the 
opinions of the Provincial Governments, 
on what? 

7472. On the Statutory Commission. 

If you would be so good as to look further 
on page 69, I am putting it as shortly 
as possible, the European (Members of the 
Bengal Government say this : After 

careful consideration of rival schemes, 
they have come to the conclusion that 
representation on the basis of population 
is the fairest method of distributing the 
seats in the general constituencies 
between the Muhammadans and non- 
Muhammadans, and they consider that 
any weightage which is to be given to the 
non-Muhammadans in respect of wealth, 
education or position, should he allowed 
for in the special and not in the general 


constituencies.” If this opinion had been 
followed, what was considered to be fair 
by the European Members of the Bengal 
Government, then the 20 special seats 
would be left to take their own course, 
being liable to be captured by the Hindus, 
but the other 199 seats \vould be divided 
according to the population basis. I 
want to know, have you followed that 
principle in the communal decision? — I 
am not going to argue about the com- 
munal decision at all. I have made my 
position quite clear in the Memorandum. 
We -did not wish to make the decision; 
it was forced upon us by all the com- 
munities in India; we did it with great 
reluctance. We took into account, of 
course, the Deport of the Statutory Com- 
mission; we took into account every con- 
ceivable other kind of investigation and 
we had in every case the very full reports 
from the Provincial Governments. 

7473. May I take up that point before 
the Committee? Is it not the fact that 
you have been forced to make the decision 
because the parties could not agree in 
spite of their endeavours to settle the 
dispute ? — ^Yes. 

7474. And is it not the fact that when 
from the Delhi Consultative Committee 
the telegram was sent to the Government 
to come to a decision in the Proceedings, 
it was made perfectly clear, particularly 
by the Muslim Members, that there is no 
question of arbitration, no question of 
award, and the matter will be open to 
challenge, if the decision went against 
any particular party. Was not that the 
position? — ^I am not sure whether any 
community ever said they will accept the 
decision or not when it was given. What 
I am quite sure about is that the com- 
munities failed to agree amongst them- 
selves, and they then made it clear that 
the Government must give a decision. 
That decision we have given. 

7476. I quite agree there; I will not 
pursue that point. There has been a 
Government decision — ^that I realise — 
but would it be correct to say, that so 
far as this Committee is concerned, it 
is quite open to them to inquire whether 
an injustice has been done to a com- 
munity in Bengal? — I could not in any 
way restrict the activities of the Com- 
unittee. I shall take no part in those 
discussions at all, nor will any Member 
of the Government. 

7476- Do I understand your position to 
be this ; you were compelled to a 
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decision. When I say you, Sir Samuel, 
I mean the British Government. The 
British Government was compelled to 
give a decision, because the parties could 
not agree, and in that decision they 
stated ; This is our final decision, so 
far as we are concerned. We cannot 
allow the Conferences to be held up, be- 
cause you are fighting between your- 
selves? ” — ^Yes. 

7477. Having done that, you have 
carried out your undertaking and put 
that decision as part of the White Paper 
proposals? — ^Yes. 

7478. When it has become a part of 
the White Paper proiposals, these White 
Paper proposals, whether they are the 
result of complete agreement between 
parties or substantial agreement 
between parties, or because you had to 
come to some decision because they hope- 
lessly failed to agree, for the purposes 
of this Committee and for the purposes 
of Parliament do they not stand on the 
same footing. They are proposals, every 
word of them being a proposal in the 
^TOite Paper? — They are proposals that 
differ in this respect from the other pro- 
posals in the White Paper, namely, that 
upon those proposals the Government 
have said their last word. 

7479. I quite appreciate that so far 
as the Government is concerned, this 
is the last word. They cannot say: 
“ We are going hack upon the decision.’’ 
I am not looking at the Government 
point of view. I am looking at the 
point of view of a party who is applying 
for justice to the Joint Committee and 
to Parliament. This communal decision 
is part and parcel of the White P^er 
proposals, like others? — I have^ just 
drawn attention to the fact in which it 
differs from the other proposals. 

7480. I cannot argue further with you, 
Sir Samuel Ho are. The difference is so 
far as the Government is concerned. 
What is the difference, if you are 
pleased to answer it — ^if not, you will 
not, so far as the Joint Committee and 
Parliament are concerned, because in 
the one case you had to come to a 
decision because parties failed to agree, 
and, in another case, you came to a 
decision because parties substantially 
agreed? — I think that is essentially a 
question that the Committee must decide. 
My own view is that it does differ sub- 
stantially from the other questions in the 
White Paper, first of all, because the 
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Government has said its last word upon 
these proposals; secondly, my own view, 
for what it is worth, is that if we re- 
open it here, this Committee will never 
come to an end, and there will never be 
any Constitutional proposals for India at 
all. 

7481. May I deal with that bogey, 

that this Committee will never come to 
an end? If I put up this proposition 
for you for your consideration perhaps 
you will change your answer. I am 
limiting myself to Bengal. So far as 
the Bengal proposals are concerned, as 
they are to be found on page 93 of the 
, White Paper proposals, supposing the 
Committee is not asked to disturb any 
of the questions decided, for instance, 
what you say is the principal question, 
whether there is ^ going to be a special 
electorate for certain communities: the 
number of seats given to Labour, the 
number of seats given to the Univeiv 
sities, to landholders, to Europeans, to 
Anglo-Indians, to Christians, and various 
other things which are decided. One 
party appeals to the Joint Committee 
in this way. It says : Keep all of 

them. We do not want to disturb any- 
thing; but there is no reason .why, while 
you are dividing the ordinary seats 
between the Hindus and (Muhammadans, 
you would not spare five minutes of 
your time to work out the proper 
quotas ” ? — My own view is that if the 
Committee wishes to re-open this aspect 
of the problem they will re-open the 
whole of the cfommunal question, and 
that it is quite impossible in practice to 
re-open the questions on the lines sug- 
gested by Sir N. N, Sircar. 

7482. Will you be pleased to state why 
it is impossible, if the other questions 
are not open, and if yo-u do noft go 
into the question of the number of 
Labour seats that are wanted? — I am 
pretty sure — I do not know whether the 
Indian Delegates will supiTort me in this 
view — if we said that the communal 
position was .open for discussion we 
should either talk about nothing else 
for the rest of our deliberations here, or 
three out of four of the Indian Delegates 
would say that they could not go on 
discussing anything at all until the oo-m- 
munal decision had been given once 
again. 

7483. May T point out to Sir Samuel 
that in spite of that (I am not sug- 
gesting the whole of the communal award 
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should be re-opeued and that these 
matters should be discussed endlessly 
before the Committee and that their time 
should be taken up) as a matter of fact 
you are actually esamlining witnesses 
on these questions, are you not? — To 
some extent we are. My own view would 
have been that it would have been better 
not even to go to that extent, but there 
were certain distinguished Indian gen- 
tlemen over here, and I think there was 
a good deal to be said for letting them 
come and make their case, even though 
it is accepted anyhow by the Government 
that the communal decision is not, at 
any rate so far as they are concerned, 
open for discussion, 

74S4:, I quite appreciate the Govern- 
ment position, as I have said more than 
once, hut there would be no sense in 
inviting witnesses to come here for the 
purpose of agreeing if it has been settled 
already that this question is not to be 
gone into at all? — I am giving my view 
as the Secretary of State for India. 
What view the Committee take ultimately 
about it is for the Committee to decide. 

I will give the Committee what advice 
1 can upon the subject, and my advice 
will be against re-opening the question; 
but it is for them to decide whether they 
will take that advice or not. 

7485. I shall ask you one more question 
about the ratio, and I then come to an- 
other question.^ Having regard to the 

* the figures which you have been good 
enough to admit (I am not going to re- 
peat the figures of percentages and so 
on over again) there is no doubt on those 
figures that one Community has got six- 
teen seats more than their proportion 
of the population or any other considera- 
tion would justify?— I should not admit 
that conclusion at all. 

7486. I will not argue with you, Sir 
Samuel Hoare, but I thought that 
followed from your last answer, when 
you said, according to the proportion of 
jH^ulation, taking even the total popu- 
lation, not the adult population, there 
should he 90 general seats and 109 Muslim 
seats ?--It was a consideration to be 
^ken into account. I do not say it was 
the only consideration. We had to take 
many considerations into account and 
that was not the only one w^ took into 
account. 

7487.^ May I point out that every con- 
sideration which has been shown in the 
other cases has been denied to the 


Hindus? Take, for instance, the re- 
presentation of Euro-pean seats. I am 
not suggesting, as Mr. Ghuznavi has 
done in his note, that this is the widest 
weightage known in the world, and so 
on. I am accepting that their position 
in commerce and industry may justify 31 
seats. The Government of Bengal sug- 
gested something should be done for the 
Hindu community. Never mind : let 
that go ; you have not taken that into 
consideration at all. Have you, in con- 
nection with the Hindu ratio, taken any 
items into consideration, except popula- 
tion? — I am not prepared to go into the 
detailed reasons that have made us give 
this decision: It was made quite dear, 
when the communities themselves failed 
to agree, that the Government was to 
be given a free hand to take what de- 
cision it thought fair. It was always 
assumed that the decision would then 
pass to us, and we must be left com- 
pletely free to take what decision 
we thought fair. I think every 
member of the two early Round Table 
inferences accepted that decision. We 
did not want to give this decision. All 
I can say is that there was no part of 
the communal decision that caused us 
greater anxiety or over which we took 
more meticulous care than the question 
of Bengal. For days and weeks we in- 
vestigated every aspect of the problem, 
and after this very long investigation, 
m wluoh we were in constant touch with 
the Governor and the Government of 
Bengal and the Government of India 
we came to the view that our decision 
was a fair one. 

7488. May I get some facts before the 
Committee. I am not putting any argu- 
ment; I only want to put some facts so 
that the Committee can get them in a 
short compass. The communal decision 
IS dated the 17th August, 1982 P — August 
I6th. 

7489. In my copy it is the 17th. One 
day does not matter. Under this award 
or decision the net result of that was, 
as regards the depressed classes, that they 
would vote in the general constituencies, 
and their number of seats would be 10, 
and the arrangement would come to an 
end after 20 years. To put it very 
snortly that was the decision ?— Yes. 

7490. The other date is the 18th Aug- 
ust, 1932. That is the date on which 
Mahatma Gandhi wrote his letter to the 
Prime Minister— (I am quoting the 
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words) — ^threatening a fast and saying: 

** This fast will cease if the British Gov- 
ernment will revise them decision and 
withdraw their scheme of representation 
for the depressed classes.” Mahatma 
Gandhi wrote this leter to the Prime 
Minister threatening a fast and these 
consequences. Does that date agree with 
your information? — I have not got the 
dates here. I take it the dates are 
accurate. 

7491. Will the Secretary of State ac- 
cept this course? May I put all these 
dates in my questions, and, if there is 
any mistake it can subsequently be 
pointed out either by communication or 
by some other means? — ^Yes. 

7492. I am giving the dates. On the 
18th August that letter was written by 
Mahatma Ghandi to the Prime Minister. 
On the 8th September, 1932, the Prime 
Minister wrote hack to Mahatma Gandhi 
pointing out that the Prime Minister’s 
scheme, that is to say, the communal 
decision, had not separated the depressed 
classes from the Hindu community. The 
point is the date; on the 8th September 
the Prime Minister tried to reason with 
Mahatma Ghandi that nothing wrong 
had been done. On the 15th September, 
1932, Pandit Madan Mohan Malaviya 
issued a notification in some of the news- 
papers calling a Conference to be held 
at Delhi on the 17th and 18th Septem- 
ber. The invitation as it appeared in 
the Press was stated to be ** To a few 
friends.” That is the 18th September, 
1932. On the 16th September, 1932, 
another announcement was made by the 
same gentleman, Pandit Madan Mohan 
Malaviya in the Press that the venue 
had been changed from Delhi to Bombay, 
and, on the 20th September, 1932, the 
fast which later on was described as the 
fast unto death, began. On the 24th 
September the condition of Mahatma 
Gandhi was announced to he very serious, 
and on the 25th September, 1932, the 
pact was signed. These are the dates I 
am giving to you. You can subsequently 
either correct them or accept them? — 
Yes. 

7493. In my next question I am giving 
you some other dates, and I will not 
press for an answer if you are not pre- 
pared with an answer just now, but I 
^m only indicating my case broadly be- 
cause I shall call witnesses on these 
points to prove these facts. The pact 
was signed at Poona on the 25th Septem- 
ber, 1932. In this pact there are many 
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signatories. I do not want to read out 
all the names. There is no signatory 
representing the Bengal Hindus, and the 
very next day, on the 26th September, 
1932, at Delhi, at 11 o'clock, the Home 
Member announced the acceptance of the 
pact by His Majesty’s Government, and 
he said: “His Majesty’s Government 
has learned with great satisfaction that 
an agreement has been reached between 
the leaders of the depressed classes and 
the rest of the Hindu community.” That 
was the very next day it was announced 
in the Assembly. These are the dates if 
you will kindly check them. May I take 
it, judging by those, as also by your 
answers which you were pleased to give 
yesterday, that the Government here was 
under the impression that an agreement 
had been reached between the leaders of 
the depressed classes and the rest of the 
Hindu community? That must have been 
your impression .P — ^I will answer your 
question when you have finished it. 

7494. I have finished this question? — 
The Government, rightly or wrongly, 
have, under the terms of paragraph 4 
of their original CJommunal Award 
accepted the Poona Pact as an All-India 
agreement between the parties concerned’, 
that is to say, between the depressed 
classes and other Hindus. Everyone in 
public life in India must have known 
that the negotiations from which the 
Poona Pact emerged were in progress, 
and it was to be presumed that any in- 
terested parties would take steps to 
secure that their views were not over- 
looked. It is perhaps not without 
significance (and I would draw the 
attention of the Committee to this 
fact) that no protest from Bengal 
seems to have come for a con- 
siderable time after the announcement of 
the Pact. Indeed, during the course of 
the discussions we received scores of tele- 
grams in favour of the Pact; not a tele- 
gram against it, and, amongst those 
scores of telegrams, I remember ofiPhand 
a telegram from a very distinguished 
Hindu in Bengal, Sir Rabindranath 
Tagore, I do not know when protests 
first began to be made in Bengal, and I 
oannot trace that any representations 
were made to His Majesty’s Government 
until something like three months after 
their acceptance of the Poona Pact. The 
Government expresses no opinion on the 
merits of the Pact in relation to Bengal. 
They would, of course, be perfectly ready 
to accept any modification in respect of 
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Bengal reached by mutual agreement 
between the parties concerned, but the 
Government, as a Government, is pre- 
cluded by the terms of its original com- 
munal award, from itself taking part in 
any negotiations towards that end, 

Mr. M. JR. Jayaher. 

7495. What was the nature of the tele- 
gram sent by Sir Eabindranath Tagore P 
Did he approve of the Pact? — ^Urging 
the Government to accept the Pact. 

Sir Tej Bahadur Sapru.’] May I, 
Sir Samuel Hoare, tell you and the 
Committee one thing with regard to this 
matter? Both Mr. Jayaker and 1 
happened to be in Poona for about 
four or five days during the progress of 
these negotiations. I have a very dis- 
tinct recollection that telegrams were re- 
ceived from Bengali Hindus. I, person- 
ally, received a telegram from two or 
three important Bengali Hindus. I 
have not got those telegrams here, but 
I will further add that Sir Eabindranath 
did pay a visit to Mr. Gandhi in 
jail at the time, or shortly after the 
opening of the fast. That is my recol- 
lection. I am speaking subject to cor- 
rection. 

Sir BLari Singh Gour,2 He did. 

Sir Tej Bahadur Sapru.'] There was 
some sort of ceremony held. I left 
Poona immediately after the signing of 
the Pact; all this happened after I left. 
Probably, Mr. Jayaker was there, and he 
will be able to make a statement. 

Mr. M. jB. Jayaher.'] I was not there 
when Sir Rabindranath Tagore called; I 
was not present in Poona. 

Sir N. N. Sircar. 

7496. Is Sir Samuel Hoare aware that 
Sir Eabindranath Tagore is a Brahmo 
and not a caste Hindu? — I take 
it from Sir Nripendra Sircar that 
that is so. The indisputable fact, 
however, is that for many weeks we re- 
ceived almost countless telegrams and 
letters from India urging the acceptance 
of the Pact and not a single protest 
against it. 

7497. I will not go into minute details, 
because I am waiting for evidence to he 
called upon this point, but have you 
scrutinised those telegrams ? Whether 
they were all coming from Congress 
people? — ^They were all coming from 
Hindus, and I would not for a moment 
accept the suggestion that they came 
exclusively from Congress Hindus. 


7498. As regards the sujSdcient protest 
not having been made at or about the 
time and telegrams coming from some 
people, may I put this situation to you, 
that when Mahatma Gandhi uttered that 
threat, it was not a question merely of a 
large section of the Hindus being ground 
down. Is it not right to say that that 
was the position also of His Majesty’s 
Government? — That never entered into 
our minds at all. 

7499. Let me put it to you, if it strikes 
you now in that way. When he said: 
‘‘ I am going to fast myself to death 
unless the British Government do this, 
that, and the other ”, you did not point 
out to him section 508 of the Indian 
Penal Code and say : “ This is a crime, 
but we propose now to let you out of 
jail.” Was not that His Majesty’s 
Government’s understanding also, 
because of overriding considerations, 
because if the man had been allowed to 
carry out his fast, tremendous conse- 
quences might have arisen. Therefore, 
you not merely acquiesced in what was 
an offence under the Indian Penal Code, 
but your offer was that a man who ought 
to be kept in jail for other reasons, 
should* now come out into the open. I 
am putting to you this? — Sir Nripendra 
Sircar can rest assured that we did iiot 
in any way act under any sort of threat 
or in any atmosphere of emergency. The 
only aspect of the question to which we 
looked was this : Was the agreement 
reached an agreement such as we had 
contemplated under the communal de- 
cision, judged by all the evidence that 
was available to us? Then, and for many 
weeks subsequently, it seemed to us quite 
conclusively that it was such an agree- 
ment. 

7500. I think you are aware that a 
representation was made to the Prime 
Minister by a letter from me in 
December, 1932, enclosing certain tele- 
grams which had come here in November 
from members of the Bengal Council? — I 
am aware that Sir Nripendra Sircar has 
taken a very close interest in the question 
from start to finish. 

Sir N. Sircar.] I sent that letter on to 
the Prime Minister as requested by the 
Members of the Council, and you will find 
that before I sent to the Prime Minister 
this telegram of protest from the 25, 
Members of the Bengal Oounoil, that 
Bengal are not represented, and so on, 
it was shown to Dr. Ambedkar, who sent 
a telegram to Bombay to find out what 
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their reply to this telegram was. I 
thought it fair to show it to him, so that 
he could get his version from Bombay, 
and this is the reply which he got. 

Dr. B, It. Ambediar.] I am sure I did 
not do anything of the sort, if Sir 
Nripendra Sircar will forgive me. Sir 
Nripendra Sircar represented that he 
showed to me a certain telegram and 
asked me to get certain information about 
it from Bombay. I did not do anything 
of the sort. 

Sir N. K. Sircar.'] I have got the copy 
which was handed over to me by Dr. 
Ambedkar, and I will read to you the 
reply which he got. 

Dr. B. B. Ambedkar.] It is not a reply; 
it is an independent telegram sent to me. 

Sir N. N. Sircar.] The point is the con- 
tents of the telegram, which said that 
the Bengal Hindus are bound by reason 
of their default in not appearing at 
Bombay, that is to say’ it was put on 
the ground that we were bound because 
we had not taken part in the Pact. I 
think you must have found that in the 
telegrams that were sent to the Prime 
Minister. 

Witness.] I think it is very unfortunate 
that those telegrams were only sent in 
December, and were not sent when the 
negotiations were actually in progress, 

7501-2. The telegram was in November, 
it was sent in December, because I was 
waiting for the replies, and so on, and 
the Bengal Council met for the first time 
after these negotiations in November. As 
soon as they met, 25 members sent this 
telegram, or representation, to the Prime 
Minister. I only wanted to point out to 
you that whatever may be said, it has 
been the case that Bengal has gone by 
default. The case of Bengal having 
expressly agreed has never been made, 
even in that telegram. Now the 
next matter to which I draw your 
attention is a very short one. Does 
Sir Samuel Hoare agree* with the 
view that the situation which has been 
created as the result of the Poona Pact 
nn^ the communal decision, will lead to 
very terrible and serious consequences in 
Bengal? — ^No, I do not think I do. 

7603. Is it your opinion that if the 
vastly preponderating majority of seats 
of the Muhammadans^, 119 seats, are re- 
duced by 10 or 12 seats, that will lead 
to terrible consequences in Bengal? — ^I do 
not accept the phrase, vastly pre- 
ponderating majority ”, nor do I think 
that the result will be disastrous. 


7504. I am now going to another point 
altogether for certain infonnation ; 1 
think I gave notice of this to your ofiBce 
as well, Sir Samuel, Without going into 
details, you may remember that when Mr. 
James, of the European Association, was 
in the Witness box, and also Sir Edward 
Benthall, they said that there was a 
general feeling of nervousness in Bengal 
about the large expansion of the fran- 
chise and the large number of seats allo- 
cated to Bengal. In connection with 
that, I put a query, or rather asked the 
India Office to supply yon with certain 
information, and my question is this : 
In Bengal the recommendation of 
the Lothian Committee has been to 
enfranchise 16 per cent, of the total 
population against 7i per cept., the 
maximum recommended by the Govern- 
ment of Bengal, and 10 per cent, re- 
commended by the Bengal Provincial 
Committee which' acted in connection 
with the Lothian Committee. The in- 
formation I want is this; I am not talk- 
ing of the question of ratio, that is quite 
a separate chapter altogether but assum- 
ing that the number of seats is reduced 
to 200 from 260, and the franchise is 
accepted at 10 per cent, as recommended 
by the Bengal Provincial Committee, as 
against 16 per cent, recommended by 
the Franchise Committee, what will be 
the difference in expense? I want only a 
rough estimate, if that is possible?— The 
only figure that I have is an estimate 
from the Bengal Government of the addi- 
tional annual expenditure on the Legis- 
lature, if the White Paper proposals are 
adopted. That estimate is If lakhs ^er 
annum recurring, with capital expendi- 
ture of 6J lakhs on fresh accommodation 
for the Upper Chamber, It is not 
stated bow much of the recurring^ cost 
is due to the Second Chamber. The 
additional cost of each general election, 
taking the White Paper franchise, which 
would yield 15 per cent, of the popula- 
tion, is given as 11 lakhs. I cannot give 
any very accurate answers to these ques- 
tions, but it would appear that, roughly 
speaking, the saving, if no Second Cham- 
ber were established, and the Lower 
Chamber were 200 instead of 250, would 
be something like 1 to li lakhs a 
year, with a saving in capital expendi- 
ture of 6i lakhs, and that the 
reduction in the electorate would 
save an approximate sum of from 1 to 
IJ lakhs a year, assuming on the average 
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a general ekciica to be Leld every three 
j'ears. 

Sir Sari Singh Gour, 

7505. Five years? — ^We were assuming 
three tqslts. We were assuming that we 
had better take a very conservative esti- 
mate. 

Sir N, N. Sircar, 

750G. From your answer, I gather that 
it is not possible for you to say what 
is going to be the estimated cost of the 
Second Chamber only as provided for in 
the White Paper? — have not got any 
figure available. If I can get at a more 
accurate figure, I will let Sir Nripendra 
Sircar have it. 

7507. Now another question is this; I 
think it will be the last I shall ask you, 
Sir Samuel. You may remember when 
I put to Mr. Villiers that if the number 
is reduced to 200 from 250 — I am talking 
of the number of seata^ and again I am 
not going into the question of ratio on 
t±Lis part of the case — ^he said there would 
be no further difficulty in the matter of 
getting representation of all the interests 
involved in Bengal, of the Muhammadans, 
the Hindus, the Depressed Classes, and 
so on. Have you any definite views 
the matter? Do you think there will be 
any difficulty? Is there any necessity for 
this number of 250? — I do not think I 
should go so far as to say that any par- 
ticular number is verbally inspired. "V^at 
I can say is that taking into account the 
very many interests in Bengal, and tak- 
ing into account also the problem of the 
communities, 250 seemed to us to be a 
good number. I .will not put it higher 
than that. 

7508. I think I take your answer to 
mean that you are not in the position 
definitely to differ from Mr. Villiers’e 
opinion that 200 mi^t do? — would 
neitHhr differ from it, nor would I agree 
with it. These problems of representa- 
tion in Bengal are so complicated and 
so controversial that I would rather not 
express an opinion. 

7509. My last question will he this: 
Do you think there is any objection — 
gather you have no objection from your 
last answer — or would you think it ad- 
visable to have an inquiry into this 
matter as to whether there is really any 
necessity for 250 members ?— Off-hand, I 
should hesitate to support a special in- 
quiry of that kind anywhere. I think 
it would immediately opeu the floodgates 
to inquiries all over India. After all, 
we have made this recommendation as 


the result of two or three years of dis- 
cussions of this and cognate questions. 

Sir X, X, Sircar.'} That is all I ask, 
thank you. 

Dr. B, B, Ambedkar.} 3VIy Lord Chair- 
man, may I have your attention for a 
nioinent to make a very brief statement 
with regard to a question or two that 
was put by Sir Nripendra Sircar, in view 
of the fact that he may not be here 
when my turn comes? Sir Nripendra 
Sircar said that he got a telegram during 
the course of the Third Round Table 
Conference last year and that he showed 
it to me and that I made inquiries with 
regard to that telegram, and that I got 
a certain telegram in reply to that. The 
point that I would like to make clear so 
that Sir Nripendra may have an oppor- 
tunity to correct me if I am misstating 
ansrfching is this: The telegram which I 
got was not a telegram in reply to any 
inquiry that I made. 

Sir N. N. jSftrcar.] I may cut the 
matter short. 

Dr. JB. B. AmbedJcar.} I just want to 
say a word. 

Chairman,} Please let Dr. Ambedkar 
make his statement. 

Dr. B. B. Ambedkar.} The telegram to 
Sir Nripendra Sircar was published in the 
Indian papers and when the members of 
the Anti-TJntouchability Board that was 
established by Mahatma Gandhi after 
his fast was over learned that this tele- 
gram was sent to Sir Nripendra Sircar 
protesting against the Poona Pact, they, 
of their own accord, sent me the td.e- 
gram to which Sir Nripendra Sircar has 
made reference. It was not in reply to 
any inquiry that I made. The next point 
I want to bring to the notice of the 
Committee is that when Sir Nripendra 
Sircar showed me the telegram he got 
from his Bengal friends protesting 
against the Poona Pact, he told me that 
all he was going to do was to send that 
telegram to 'the Prime Minister, without 
any comment, for his information. On 
the day before he left he very kindly 
sent me a copy of the letter which he 
addressed to the Prime Minister. In 
that letter I found that Sir Nripendra 
Sircar had not only forwarded the letter 
to the Prime Minister, but had urged 
upon the Prime Minister to make an 
inquiry as to whether the Bengal caste 
Hindus were represented at the time 
when the Poona Pact was settled. In 
view of that I also immediately wrote a 
letter to the Prime Minister, a copy of 
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which I shall present to the Committee 
when my turn comes, in which I also 
forwarded the telegrams which 1 had re- 
ceived, and I also stated that the fact 
mentioned in the telegram that the 
Bengal caste Hindus were not repre- 
sented when the Poona Pact was made 
was not correct to my knowledge, because 
I knew, as a fact, that several members 
from the Bengal caste Hindus were pre- 
sent when the Pact was made, that they 
had had conversations with me and had 
pressed me to come to terms. That is 
all I want to say at this stage. 

Sir Akhar Eijdari, 

7510. I want to ask very few questions 
regarding the Legislature. Two hundred 
members for the Upper House and 300 
for the Lower House was a compromise 
reached at the Second Round Table Con- 
ference. Would you agree that this 
compromise was in the nature of a 
balance struck as betiveen those who were 
in favour of a small Federal Iiegislature 
and those to whom numbers were com- 
paratively unimportant ? — think that 
was generally the case. Sir Akbar will 
remember that at the first two Roxuid 
Table Conferences there was a protracted 
discussion about the numbers for the 
Legislature. Some wanted to keep the 
numbers very low, I remember the pro- 
posal was made that the numbers should 
not exceed 100 for the Upper Chamber 
and 300 for the Lower Chamber. On the 
other hand, o^er members of the Con- 
ference proposed numbers I think as high 
as 500 or 600 for the Lower Federal 
Chamber, and the number that Sir 
Akbar has just mentioned was at that 
time regard^ as something in the nature 
of a compromise between those two 
points of view. 

7511. Then came the Lothian Com- 
mittee who recommended an Upper 
House in which British Indian seats 
would have numbered 200, and a Lower 
House in which British India would have 
had 300, or, if the States’ quota were 
added, a Legislature of 300 in the Upper 
and 450 in the Lower House. Would 
you agree that the numbers recommended 
in the White Paper are, in their turn, a 
balance struck between the compromise 
arrived at at the Second Round Table 
Conference and the recommendations of 
the Liothian Committee? — I do not think 
I would agree that it was a compromise 
between the two points of view. Our 
figures rather were founded upon ' the 
need, first of all, of meeting the wishes 


of many of the States who felt that their 
interests might be ignored in much 
smaller Chambers, and, secondly, with a 
view to ensuring a reasonable representa- 
tion of British India, assuming the 
general basis of the Lothian Report. 

7512. "Was not the general basis of the 
Lothian Report which led them to prefer 
direct to indirect election and to in- 
crease the number of both Houses so con- 
siderably beyond what had been agreed 
to at the Second Round Table Confer- 
ence a desire to enable the members of 
the Federal Legislature to establish 
effective contact with their con- 
stituents? — Perhaps Lord Lothian .would 
answer the question from the point of 
view of his Committee. I certainly admit 
that the problem of direct and indirect 
election must have a -direct bearing and 
always has had a direct bearing upon the 
size of the Chambers in the Federal 
Centre; but perhaps Lord Lothian would 
amplify that answer because the point is 
directed mainly to him. 

Marquess of Lothian.'] 1 can answer it 
in two words. In the first place, the 
Franchise Committee recommended no 
alteration in the Upper House. They 
accepted the figures of the Second Round 
Table CJonference, As regards the 
Assembly, when they came to examine the 
figure of 300 which was proposed by the 
Second Round Table Conference for the 
Lower House they were impressed by the 
fact that 200 seats of those only would 
be allotted to British India, that a certain 
number of those seats .would go to special 
interests, and therefore that the number 
of seats left for general constituencies, 
especially under a Communal Award, 
would inevitably involve very Targe con- 
stituencies from the point of view of 
area and numbers. They therefore 
thought, in point of view of diminishing 
the difficulty of maintaining contact 
between the member and his electorate, it 
was desirable that the number of seats 
for the Lower House in British India 
should be raised from 200 to 300. 

Sir Akbar Eydari.] May I ask Lord 
Lothian whether the numbers in. the 
Upper House were not raised by his Com- 
mittee to 300 from the 200 previously 
agreed ? 

* Marquess of Lothian.] Here are the 
actual words of our recommendation, on 
page 163, paragraph 400 of the 
Franchise Committee Report : So far, 
therefore, as the Senate is concerned 
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there is little lor us to say. We recom- 
mend no increase^ in the numbers of the 
Senate, both because an upper house 
should be a smaller and more compact 
body than the lower and because the 
present quota allotted to the provincea 
is as large as can conveniently be elected 
by the legislatures, if their own members 
are not to be liable to undue depletion/' 
Sir Akbar RydariJ] As soon as you re- 
commended 450 for the Lower House, 
then, taking into account the whole 
structure of the Federal Legislature and 
the relations between the tw’o Houses, 
was it not inevitable that that w'ould 
lead to an increase in the strength of the 
Upper Houses and it was that considera- 
tion which led His Majesty's Govern- 
ment, in the White Paper, to increase 
the number of seats in the Upper House. 

Marquess of Lothia7i.2 May I refer Sir 
Akbar to the last sentence of paragraph 
396, page 161 : Moreover, we recognize 
that in framing our proposals we are 
thinking of British India alone, and that 
before final decisions are taken regarding 
the federal legislature, further discussion 
between the representatives of the Indian 
States and of British India as well as of 
the British Government, will have to 
take place " ? 1 think the figures in the 
White Paper are the result of those 
further discussions. 

Sir Austen Chambeilain. 

7513. Is not it clear that if certain 
questions are to be settled by a Joint 
Session, if you increase the numbers in 
the Lower House, yon must increase the 
numbers in the Upper House in order 
to maintain tlie original proportion 
between the two in the Joint Session? — 
That, my Lord Chairman, is one of the 
reasons that made us make this pro- 
posal. It is not the only reason. The 
other reason was the strong feeling 
amongst a substantial number of the 
States for a sufficient number that would' 
enable a good many of them to have 
direct individual representation in the 
Upper House. 

Sir Akbar Sj/dari.'] I will turn again 
to the other question: Coming to Lord 
Xiotbian’s statement, was it not that in 
the construction of the Federal Legisla- 
ture the representatives of the States 
should have been consulted by the 
Lothian Committee or the XiOthian Com- 
mittee should have left that matter 
separately for consideration before they 


gave the imprimatur oi an exxjert com- 
mittee like that to certain numbeis for 
British India which would inevitably 
lead to any case for the consideration of 
that question being prejudiced thereby? 

Marquess of Lothian, ^ I can only 
answer by referring to the Letter of 
Instructions to the Indian Franchise 
Committee: “ To your Committee His 
Majesty's Government will look for com- 
plete and detailed proposals on which to 
base the revision of the franchise, and 
the arrangement of constituencies for 
the new legislatures, central and pro- 
vincial, which are to form part of the 
constitution envisaged in the statement 
to which I have referred." Which was 
the Prime Minister's statement to Parlia- 
ment, "And since upon these detailed 
proposals must largely depend the size 
and actual composition of the Legisla- 
tures, His Majesty’s Government hope 
that your Committee will be in a position, 
in due course, so to frame their proposals 
as to present a complete and detailed 
scheme for the composition of each of the 
Provincial Legislatures and of the 
Federal Legislature." 1 think that is 
all that is relevant, and it was in the 
light of that that we proceeded. As I 
pointed out to Sir Akbar, we were con- 
sidering definitely only the British 
Indian aspect and these other matters 
would have to be a matter of negotiation 
between the Indian States, British India 
and His Majesty’s Government latei on. 

Sir Akbar Eydari, 

7514. At any rate, it was recognized 
that one of the principal reasons for the 
Lothian Committee recommending these 
numbers was in order to establish effec- 
tive contact of members with their con- 
stituencies, a consideration with regard 
to which the first Round Table Conference 
had given very great attention. They 
record the matter as follows in paragraph 
30 of the First Round Table Conference 
Report : " The trend of opinion as to the 
size of the Lower Chamber was that it 
should consist of approximately 300 mem- 
bers thus providing roughly one repre- 
sentative ^r each million of the in- 
habitants of India. On the other hand, 
the view was strongly expressed that the 
requirements of efficiency would not be 
met if the Chamber were to exceed 200 as 
a maximum. The Sub-Committee, as a 
whole, recognized the force of these con- 
siderations and also of the desire for a 
Chamber of sufficient size to afford a 
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reasonable approach to adequate repre- 
sentation of the population. But since 
no real approach to this latter ideal 
could be secured without enlarging the 
Legislature to an undue extent, the Sub- 
Committee think that, having regard to 
the great importance whidh must be 
attached to efficiency of working, 250 
should be adopted as the number of seats 
to be provided in the Lower Chamber.” 
Therefore, I want to submit that, really 
speaking, so far as the Lothian Com- 
mittee was concerned, it had before it 
the problem of British India, and in 
framing their recommendations for the 
strength of the British India quota, it’s 
members had this point mainly in view. 
Would you agree, Secretary of- State, that 
Sir Austen Chamberlain’s questions and 
the answers thereto have shown that this 
ideal of establishing contact would have 
been imperfectly reached even if the 
Lothian Committee recommendations as 
to size had been adopted P — I think 
certainly if you take the conception of 
representative government that we have 
here, it would only imperfectly be applied 
in conditions such as you have mentioned. 

Mr. llangaswami Jj/enger.] Would it be 
correct to say that in the case of the 
Indian States representation there would 
not be anything like the contact between 
the member and his constituency that 
there would be between the member and 
his constituency in British India in the 
Federal Assembly P 

Sir Akbar Sydari,] I am coming to 
that. I am not contesting it, AIL I 
am trying to find out is as to how these 
numbers have come to he what they are, 
and whether these numbers really satisfy 
the condition that you had in view and, 
if they do not, whether the problem does 
not deserve re-examination and recon- 
sideration? 

Sir Tej Bahadur Sapru,2 May I put a 
supplementary question arising out of 
that? 

Chairman.'] I would rather hear the 
Secretary of State’s answer to that first? 
I am not quite sure .what is the question 
to which I am expected to reply. 

Sir Akbar Rydari. 

7515, I replied to Mr. Rangaewami 
lyenger. I followed up the question by 
asking in supplement to the last ques- 
tion to you, Secretary of State, that 
the ideal of effective contact, which has 
been admitted to have been very im- 
perfectly reached by the Lothian Com- 


mittee’s figures, would be still more im- 
perfectly reached under the fi^gures re- 
commended in the White Paper, because 
under them the size of the constituencies 
will be even bigger than their siae under 
the Lothian Scheme? — ^You mean. Sir 
Akbar, that we have reduced the num- 
bers and, therefore, the constituencies 
become bigger? 

7516. Yes.P — That is so. 

Sir Akbar IlydarL] And, therefore, the 
whole basis for increasing the number 
in order to create an effective contact is 
a basis which really has not been reached, 
and, therefore, you should seek some 
other basis for providing for that con- 
tact. That is all that I want to urge. 

Sir Tej Bahadur Sapru. 

7517. May I put one question to you. 
Sir Samuel? Is it, or is it not, a fact 
that so far as the Indian States’ repre- 
sentatives themselves are concerned, thero 
has been a great divergence of opinion, 
between two sections of them, one repre- 
sented by Sir Akbar Hydari and the 
other represented by their Highnesses the- 
Maharajah of Bikanir and the Nawab of 
Bhopal, whose views approximated more 
nearly to the British-Indian point of 
view on the question of the size of the 
Legislatures? — That has been one of 
the difficulties with which we have been 
faced, namely, to reconcile the two points, 
of view; the first, the need to have an 
efficient Legislature and a Legislature not 
too big; secondly, the need to ensure 
such representation for me Princes as 
will make them feel that their weight is 
really being felt in the Legislature. 

7517a. And you include among them the 
Central States, too, and their point of 
view? — I am including all the various 
groups of States, 

Mr. M. JB. Jayaker, 

7518. May I ask, on that supplementary 
question, is it not a fact that those re- 
presentatives of the States, like their 
Highnesses of Bikanir and Bhopal, who 
favoured larger Houses did so partly for 
the TOusideration that larger Houses will 
provide for a better representation of 
the smaller States than smaller Houses 
would? — I do not think I .would like to 
be drawn into giving an account of what 
was in their Highnesses’ minds, or what 
was not; but it is true to say, that there 
were thr^ views expressed by the re- 
presentatives of the Princes. There was 
the view for very small Chambers — in- 
deed, the view was expressed for only 
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one Cl.aiiiVji- at one t^ino; then 

there v*ues tije liew -d by His 

HighnC'bs of Bikanir i**:- lii'.sc of the 
Prince's wao \sere working TVith him, for 
a moderate sized Legislature; and there 
was a third view, 1 think chiefly ex- 
pressed by some of the very small States, 
for very big mumbers. My own view has 
always been that we must hold the 
balance between those three points of 
view. I have also thought, and I have 
constantly expressed this view in our 
former discussions, that whatever plan 
we have for the Princes’ representation 
will inevitably involve grouping. It is 
^uitc out of the question to contemplate 
the individual representation of this very 
large number of big, medium, and small 
States. 

Sir Ausien Chamberlain. 

7ol9. It really has been a question of 
the degree to which grouping is to be 
carried ? — ^Exactly. 

Sir Akhar Hydari. 

7520. That is exactly the point which 
I thought might be mentioned. I have 
no desire .whatsoever that the point of 
view of any one particular section of the 
States should have predominance. All 
that X feel is that, from the strong 
emphasis which many of those very 
States have laid upon equality of repre- 
sentation, as far as possible, along with 
individuality of representation, it is a 
matter worth pursuing and examining, if 
on other grounds you are convinced of 
the merits and necessity of small Legis- 
latures, whether from the Indian States’ 
point of view, you will not be able to get 
the Princes to agree to a smaller House, 
to a smaller quota if it is once felt that, 
on the one hand, what will happen will 
be that the larger States will have to give 
up a large number of the plural votes 
they will have and that grouping will be 
inevitable and that many of these other 
States .will all get individual representa- 
tion. All that I was trying to ask for 
was not any definite decision from the 
Secr^ary of State, but .what I was sug- 
gesting was that if on other grounds 
indirect election is necessary, and on 
other grounds the smaDer Legislatures 
are necessary, then, is it not desirable 
that this question with regard to the 
representation of the Indian States and 
what the large majority of the Indian 
Slates desire, should really receive 
further examination P — would certainly 
say that we should have to pay very 


great attention to what any large 
majority of the Indian Princes think 
upon the subject . 

7521. All that I submit is that I do not 
knoiv whether that question and that 
issue have been placed before the Indian 
States in the way and in the manner in 
which you might be able to get a real and 
effective opinion? — ^My own position, my 
Lord Chairman, has always been clear in 
this matter. I have always been in 
favour of having the Legislature as small 
as ever we can make it, taking into 
account the interests that have got to be 
represented and the purposes for which it 
is required. 1, myself, would welcome any 
proposals that would diminish the num- 
bers if those two prerequisite conditions 
can be justified. My difficulty has been 
that so far it has seemed to me to be 
almost impossible to satisfy the require- 
ments of the Princes with very small 
numbers, and it has also seemed to me 
to be almost equally impossible to satisfy 
public opinion in British India; hut I say 
once again this morning that, upon 
grounds of abstract merit, there is a 
great deal to be said for small Chambers 
at the Federal Centre. 

Sir Manuhhai N, Mehta.'j May I also 
request that besides considering the per- 
sonal opinion of Sir Akbar Hydari 

Sir Akbar JSydari,^ It is not a per- 
sonal opinion; it is the opinion of many 
States. 

Sir Manuhhai Mehta. 2 I will refer 
to that as a personal opinion by quoting 
from Sir Akbar Hydari’s remarks at the 
Second Round Table Conference. Besides 
that, there is a large consensus of 
opinion on beihalf of the Princses which 
may also have to be heard here, if there 
is time to do it. 

Sir Akbar JELydart. 

7522. I want to make it clear that I do 
not want to pursue this subject to any 
final conclusion now. All that I was sug- 
gesting was that the question of the 
strength of the Legislature appeared to 
me to be of such fundamental and para- 
mount importance with regard to the 
functions which it will have in being the 
Instrument of the grant of responsibility 
in the Centre and the kind of questions 
with which that Legislature will have to 
deal, higWy technical questions, the fact 
that you will have tg bring this Legisla- 
ture into relation with Provincial Legis- 
latures, the fact that the Provincial 
Legislatures will themselves be on a very 
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democratic basis — all these facts lead me 
to the position that this matter of the 
strength of the Legislature is of such vital 
importance that you cannot pay too 
great attention to it, and that there 
should be a sufficient examination, and all 
possible avenues explored of bringing 
together the various interests into some 
common agreement. What I thought 
from the answers which the Secre- 
tary of State gave was that it 
was mainly a political question, ^e 
urge, on the one side, of British 
India, and the urge^ on the other side, 
of a large number of States, which 
led him to decide upon a number much 
larger than what we had agreed to in 
two Conferences after detailed considera- 
tion — much larger than what he himself 
thought was on abstract principles desir- 
able; that it was the political considera- 
tions which led him to this conclusion; 
and what I submit is that, possibly, some 
others might interpret the political con- 
ditions in a different way, and might 
feel that, possibly, gradually, the urge 
of British India, especially through the 
Provinces, and the urge of the Indian 
States when they realised that their in- 
terests would be much better served by 
the election of representatives of ex- 
perience through groups, in which in- 
dividual States, however small, could 
at least have one vote, I felt that, 
possibly, ultimately, these very poli- 
tical considerations might change and 
lead to the demand for a smaller 
House ; but then it would be too 
late, because, as you all know, if you 
start from a large basis, you cannot con- 
tract, but you can always expand from a 
small basis to a larger one; therefore, 
all that I want to submit to-day is that 
this is a question which still it is, I think, 
not too late to explore further, and before 
the Committee comes to a final conclu- 
sion? — I should like myself to hear the 
views of other representatives of xhe 
States before I made a comment on Sir 
Akbar Hydari’s very interesting state- 
ment. 

Sir Manuhhai Mehta. 

7523. I though it was an examination, 
not a discussion? — ^People define it in dif- 
ferent ways. 

Sir Mirza M. Ismail. 

7524. I should like to say something, 
not so much with regard to the size of the 
Legislatures as with regard to the com- 
position and character of the two Houses, 


I should like to ask the Secretary of 
State if he agrees with the view that 
the two Chambers, as suggested in the 
White Paiier, are little differentiated 
from each other in composition and there- 
fore in outlook ? — I think under the White 
Paper proposals there is a definite dif- 
ference between the two : the Lower 
Chamber elected directly by the elec- 
torate; the Upper Chamber elected by 
the Provincial Council constituted into 
an Electoral College. I think that does 
make a definite difference between the 
two. 

7525. Both are elected Chambers, are 
they not? — ^Yes. 

7526. So in a Federal Constitution, is 
it not necessary to have at the top repre- 
sentatives of the Governments of the 
federating units as well? — That is cer- 
tainly one conceptio-n of a Federal Gov- 
ernment. It was the conception, I think, 
of the old German Empire, the Uppers 
Chamber representing the Governments,, 
the Lower Chamber either the States or 
the Nation; and there are strong argu- 
ments to be urged in favour of a pro- 
posal of that kind. But, here again, 
when the proposal has been made that 
the Upper Chamber should be a Chamber 
representing Governments, it has found 
very little support, indeed, scarcely any 
support, I believe I was bold eno-ugb 
once to throw out the suggestion myself; 
I do not think I found any support any- 
where at all. 

7527. Sir A. Hydari, I think, has 
supported the proposals? — ^Perhaps I did 
have one or two friends, but I had not, 
many. 

Sir Austen Cha7nherlain,2 Perhaps you 
have more to-day. 

Sir Mirza M. Ismail. 

7528. It seems to me a proposal which 
is well worth considering, because, accord- 
ing to the proposals now put forward, the 
proposals contained in the White Paper, 
the political factor is represented in both 
Houses, but we have not got the other 
and equally important factor, that is, tibe 
Governments of the Federating units. It 
seems most desirable in a Federal Consti- 
tution that they should also be repre- 
sented. Moreover, according to the pro- 
posals in the White Paper, the Ministry 
is made responsible to both Houses. Is 
that not so? — Tes. 

7529. And that is not the case, even in 
England; the Ministry is not responsible 
to the Upper House ? — ^I do not knoiw 
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what the Noble Lords would say about 
tuat. I would rather not give an 
opinion. 

Mr. Zafralla Khan, 2 Lord Chair- 

man, may 1, in connection with this, 
draw the Secretary of State’s attention 
to this: His replies indicate that the 
Chamber will be of one character or the 
other. It ia, not so. The Upper Cham- 
ber, as visualised in the White Paper, 
w’ili be partly composed of representa- 
tives of the Legislatures of the units, 
and, to the extent of 40 per cent., com- 
posed of the nominees of the Govern- 
ments of other units; and the Lower 
Chamber will be composed to the extent 
of 66 per cent, of the representatives 
of the nation or representatives of the 
peoples of certain units, and, to the ex- 
tent of S3 per cent., of representatives 
of the Governments of other units, so 
it will be a kind of Legislature in which 
to a very large extent the Government 
of certain units will he represented, and 
with regard to the rest, in the Upper 
Chamber the Legislatures of other units, 
and in the X^wer Chamber the peoples’ 
units, and so you will have a sort of 
compdt of elements. 

Sir .4.^bar MydariJ] Is not what Sir 
Mirza Ismail had more in mind and what, 
at least, I had in mind with regard to 
British India was that this was neces- 
sary in the matter of Finance and 
Taxation, in order to have co- 
c^ination between the different methods 
of taxation, direct and indirect — 
for instance, the Provinces and the 
tEiiits will have more direct taxation at 
their' command, and the Centre will have 
indirect taxation; also in regard to such 
questions as transport, which will he 
another of the main things with which 
the Central Government will have to con- 
cern itself, there will be the question of 
trunk railways, which will be all with 
the Centres there will be feeder railways 
and roads, and other methods of trans- 
port which will be with the Provinces. 
In all these questions, will it not be that 
the Provincial Governments, as Govern- 
ments, Tiould require to have a voice, 
when questions of this kind are taken up 
by the Federal Cabinet. It is not merely 
that you provide for the representation 
of the Legislatures, but what I believe 
Sir Mirza Ismail had in mind, what 
I had in mind certainly was that we had 
.repeatedly been impressed with the 
necessity of bringing in the Provincial 


Governments and Ministers into contact 
and liaison with the Federal Govern- 
ment, 

Mr. Bangasicami Iyenger.2 Do you 
mean that these Provincial Ministers are 
going to be present at the Federal Leg- 
islature to present the Provincial Gov- 
ernment’s point of view on all subjects? 

Rao Bahadur Sir Krishna ma Chari. 

7630, They might send delegates? — ^May 
1 be clear about what is exactly in Sir 
Mirza's mind? This does not come up 
directly perhaps on questions of fran- 
chise, but it is very closely connected 
with it. Supposing the Upper Chamber 
was a Chamber of nominated Ministers, 
and the Lower Chamber was a Chamber 
in which anyhow a large percentage of 
the Members would be elected, the very 
difficult problem then comes up of the 
relations between the two Chambers. 

Sir Mirza Ismail,^ The Upper House 
would have to possess different functions 
altogether. It would be the Federal 
organ of the State. 

Mr. Bangaswami lyenger,^ That is 
true. It would be a kind of administra- 
tive Council. 

Sir Mirza Ismail, 

7531, I have explained that in my re- 
marks at the Second Round Table Con- 
ference ? — It does in actual practice, 
does it not, Sir Mirza, leave a single 
Chamber in the Federal Centre to which 
the Federal Government is responsible. 
I am not now arguing whether it is a 
good plan or a bad plan, but it is single 
Chamber Government from the point of 
view of the responsibility of the Federal 
Government at the Federal Centre. 

Sir Mirza IsmaiLJ Not necessarily so, 
because the Federal Council would have 
an effective voice in regard to many 
matters. It would have a suspensory 
veto on laws passed by the Federal 
Assembly with which it did not agree. 
It would be a much more effective check 
over the Lower House than the present 
Upper House would be because what you 
are now devising appears to be a 
bicameral system, but in reality it would 
work as a unicameral legislature with 
the Ministry responsible to both Houses. 
It might be at loggerheads with the one 
or with the other, if not with both. You 
are exposing the Ministry to danger of 
attack from one or other House of the 
Legislature. 
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Lord h^win.'i May I ask Sir Mirza one 
question on this evidently important 
question. It I imdeiTstand Sir Mirza’s 
plan aright it is that the Upper Chamber 
(the Federal Council I think he calls it) 
would be composed of representatives of 
the Governments from the Provinces. 

Sir Mirza IsmaiL^ The Governments of 
the Federating units. 

Lord The federating units. 

Sir Mirza Ismail,} I would allow a 
certain number of State nominations. 

Lord Irwin,} I do not want to elaborate 
it, but it will be composed if representa- 
tives of Governments. 

Sir Mirza Ismail,} Yes. 

Lord Irwin.} Therefore, so far ae the 
British Indian Provinces are concerned 
presumably of Ministers. 

Sir Mirza Ismail.} Not Ministers. They 
would not go there themselves, or they 
may not go there themselves, but they 
would send some delegates who would be 
nominated. 

Lord Irwin,} That answers my question 
because the difficulty I was feeling was 
that it would be very difficult indeed for 
any Minister probably to be doing more 
than one job. 

Sir Mirza Ismail,} They would send 
some representatives to voice their views 
with regard to any matter which was 
coming up before the Legislature. 

Marquess of Beading.} Suppose that 
the particular Ministry falls in the 
province, would it then change its nomi- 
nation ? 

Sir Mirza Ismail.} They could even 
send each Session a different man. 

Marquess of Salisbury.} They would 
change. 

Sir Mirza Ismail.} They would change. 

Lord Peel,} Those nominees of the 
Ministers would be under the direct 
orders of the Ministers, and would have 
no independent judgment at all. 

Sir Mirza Ismail, 

7532. That is so, because what is 
wanted at the top of the Legislature is 
that the Federal Government should be 
in a position to know what the Govern- 
ment of Madras, or the Punjab, or any 
other Government thinks on a particular 
matter which is before them. That is 
what is wanted. You have provided for 
a popular element in the Lower Legisla- 
ture. You might even increase the 
number to 400, if necessary, to give ade- 
quate representation to the Princes. They 
would be satisfied, and I would go further 


and say that paradoxical as it may 
appear, the smaller the Upper CJhamber 
the greater the satisfaction to the 
Princes. It might appear very paradoxi- 
cal? — I have looked round at the faces of 
the other representatives. We shall hear 
with interest what they have to say. 

Mr. Y, Thombare,} I am very dubious. 

Marquess of Lothian,} Will the effect of 
proportional representation be this, that 
the government of a province which will 
have a majority in its own Legislature 
under the responsible Government will, 
in effect, nominate its own nominees to 
go to the Upper House? Is not that 
exactly the proposal of the White Paper, 
apart from size? 

Sir Mirza Ismail,} I do not understand. 

Marquess of Lothian,} If you have a 
system of proportional representation the 
Government of the Provincial Legislature 
will presumably have a Government 
majority ? 

Sir Mirza Ismail.} Yes. . 

Marquess of Hothian. 

7533. And they will presumably elect 
the larger number of the nominees the 
Government wish to send to the Centre 
You are getting what you propose under 
the system of proportional representa- 
tion? Sir Mirza has made these very 
interesting proposals once or twice before, 
and he has circulated (I have a copy of 
it still) a very interesting Memorandum 
on the subject. I believe myself it would 
be a good thing if he was kind enough 
to do it, if once again he circulated his 
Memorandum to the members of the Com- 
mittee. I think this morning if we get 
into a detailed discussion about a number 
of alternative schemes we shall never 
finish. 

Mr. ZafruUa Khan.} May I add one 
suggestion to the kind of thing that Lord 
Lothian has put before the Committee. 
There is this to he considered in addi- 
tion, that the White Paper proposals 
give the life of the Senate to be seven 
years, the life of the Provincial Legisla- 
tures will be five. Would the Secretary 
of State, when he is further considering 
this question also consider this, that the 
Senate may he a sort of permanent body, 
and whenever a local Legislature is dis- 
solved the new local Legislature should 
elect new members to the Senate, then 
the majority in a Province will always 
be more or less reflected in the Upper 
Chamber. 
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Sir Mimi IsmaiL] Tliar is a different 
altogether. The principle of 
» - i-.t - Paper is entirely different. 

Dr. Sliafa' At Ahmad Khan.} It would 
give the same results. 

Sir ITir.u lsmaiL2 What Lord Lothian 
said was that the Legislature which 
appoints the Government will appoint 
the members to the Upper House. Once 
these members are elected by the Legis- 
lature they cease to have any responsi- 
bility. They can express their own views, 
and they do not go and consult the 
Legislature on every point which comes 
up before the Federal Government. Once 
they are elected they are independent, 
but what the Federal Government would 
like to know would be the views of the 
Govemment of the Province, 

Dr. B. It. Amhedkar.2 The Govem- 
ment of the day of the Province. 

Sir Mina Ismail.2 Of the day. 

Dr. B. B. Amhedkar.J And if there 
were a change of Government of the Pro- 
vince there Vould be a change of repre- 
sentation at the Centre? 

Sir Mirza Isrmil.} At the Centre. If 
you want to prevent this extreme pro- 
vincialism that is already developing in 
India this seems to me to be the best 
way of doing it. You have already the 
popular element in the Lower House; 
from the democratic standpoint there 
should be no objection to it because of 
the democratic Governments in the Pro- 
vinces. 

Dr. B. B. Amhedkar.} Send them with 
mandates to vote on a particular issue. 

Mr. M, K.* Jayalcer.} If this scheme 
were adopted, would it not come to this, 
that although normally the life of the 
Provincial Legislature would end in five 
years and, as Mr. Zafrulla Khan pointed 
out, the life of the Upper House would 
be seven years, there must be necessarily 
one change in the personnel. 

Sir Mvrza IsmailJ] According to this 
White Paper scheme, but not according 
to the suggestions I am making. 

Mr, Af. B, JayaJceT,2 Supposing the 
Provincial Legislature undergo changes 
owing to votes of no confidence being 
passed, say, in the course of five years 
three times, which is very likely in the 
earlier stages, does it not contemplate 
that there will be a change of personnel 
three times in the Upper House ? 

Sir Iftrea Ismail.} They would be with- 
drawn. It is the Federal Govemment 
you must remember. 


Mr. M. It. Jayaler.} It means there 
would be a change of personnel three 
times in the Upper House in five years. 

Sir Mirza Ismail.} It would be a small 
House; 50 or CO people might be with- 
drawn, or the Government might send a 
different man for every Session of the 
Federal Council. Supposing there was a 
finance question coming up, they would 
like to send their own Finance Minister 
perhaps, or a special man to represent 
their views in that CShamber. I would 
like the Committee to consider the sug- 
gestion. I hope you will not regard it 
as impertinent or my part if I say it is 
well worth consideration. 

Lord BanJceillour.} Do you contemplate 
Joint Sessions? 

Sir Mirza Ismail.J No Joint Sessions. 

Chairman.} Will you supply to the 
Committee the Memorandum which the 
Secretary of State referred to. 

Sir Mirza Ismail.} Yes. 

Rao Bahadur Sir Krishnama Chan. 

7634. I should like to put one question 
to the Secretary of State on a point 
which has not been, hitherto touched. 
The White Paper does not refer to the 
position of the Advocate General in the 
Constitution. Has the Secretary of 
State in mind the appointment of an in- 
dependent authority like the Advocate 
General for the Centre. He might be 
very useful in the Legislature, and mi^t 
furnish a machinery for fihe Govemor- 
GeneraFs acts, and so on? — ^I would like 
to look into Sir Krishnama Chari’s 
point, and I .will undertake to give 
attention to it; offhand I have not got 
an answer. 

Sir Tej Bahadur Sapru. 

7635. If I may say so that would fit 
in with your examination on the Judica- 
ture, and I would ask you to look at 
Section 114 of the Government of India 
Act? — Sir EZridinama Chari asked 
whether I would look into the question 
of Ihe advisability of having an Ad- 
vocate General in the Federal Govern- 
ment. I have told him offhand I could 
not give an answer to a question like 
that; 1 would look into it. 

Mr, Y. Thombare. 

7636. It is now realised that the States 
attach vital importance to the question 
of their representation in the Federal 
Legiidatnre^ axsd it has the most intimate 
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bearing on the size of the Federal 
Houses. Is it not essential that India’s 
own needs and practical conditions must 
be the governing factors, and is not the 
most outstanding feature of India the 
very large number of Sovereign States 
very varying in size? — I think sub- 
stantially that IS so. 

7537. Did not the Princes and the 
British Indians press with a view to 
secure adequate representation to the 
States and also to the divers interests in 
British India that the numbers should 
be 450 and 300? — ^There has always been 
amongst the representatives of the States 
this difference of opinion to which I re- 
ferred earlier in my evidence to-day. 

Sir Mirza Ismail,’] Would Mr. 
Thombare be satisffed if the States were 
adequately represented in the Lower 
House? 

Mr. Y. Thombare. 

7538. The States have been making a 
point of having a strong representation 
in the Upper Chamber also on account 
of the co-equal powers that they are 
aiming at in the two Houses? — ^Yes. 

7539- Therefore it is essential that the 
States should have adequate representa- 
tion not only in one House but in both 
the Houses.^ — ^Yes. 

Mr. Y. Thombare,] If the numbers that 
have been proposed in the White Paper 
are reduced would not that reduce the 

{After a short 
Mr. Rangaswami lyenger. 

7644. Sir Samuel Hoare, you will re- 
collect that I mentioned to you the 
matter of transitory provisions and asked 
you to give me some information as to 
the manner in which you expect these 
transitory provisions would work under 
Clause 202 of the scheme. I presume you 
received my Note on it. Sir Samuel? — 
Yes. 

7546. The points upon which I want 
you to tell the Committee what is con- 
templated by His Majesty’s Government 
in the proposals are, (1) in what way do 
you expect, for instance, Provincial 
Constitutions should be brought into 
being before the Constitution, as a whole, 
comes into being? Is it merely a ques- 
tion of bringing the Provincial Constitu- 
tions into existence with a view imme- 
diately on the basis of setting up the 
Central Constitution, for instance, by 
reason of the fact that without Provin- 


rex>resentation which the Princes, when 
they urged Houses of 450 and 300, had 
in view. 

Sir Akhar Hydari, 

7540. Not necessarily? — It depends 
very much upon the kind of grouping 
that you have in these Chambers. It 
certainly .would obviously reduce the in- 
dividual representation, but it would 
not reduce nheir collective representation. 

Mr. r. Thombare. 

7541. The point is, the smaller the 
Houses, there would be so much less in- 
dividual representation, and, to that ex- 
tent, a larger number of States to be 
grouped together?— I think that must 
follow. 

7542. The Government are already 
aware that what the States are most 
anxious about is the preservation of their 
individuality in the Constitution?— Yes. 

7643. A 50-60 representation in the 
Upper House is perhaps not a practical 
proposition. Therefore does not the only 
chance of many States for securing 
adequate representation lie in securing 
comparatively larger Houses, of course, 
due regard being had to the fact that 
they are not unmanageable or too costly? 
— I think certainly as a general state- 
ment that is correct. The trouble, how- 
ever, is that people deffne those general 
statements in different (ways. 

adjournment.) 

cial Legislatures you cannot get the 
Second Chamber in the Federal Legisla- 
ture into being, ^ and, therefore, these 
transitory provisions apply only to the 
stage at which the Provincial Xiegisla- 
tures have got first to be elected, and 
some time must elapse before tfiey are 
constituted, and elections take place, to 
the Federal Legislature. Is it only for 
that period that it is contemplated, or is 
it contemplated that it may become 
necessary to allow Provincial Constitu- 
tions to function for some time before a 
Federal Legislature may be actually con- 
stituted owing to other than Constitu- 
tional reasons? That is the first ques- 
tion that I want to put to you, Sir 
Samuel? — ^Is this your only question, Mr. 
lyenger? 

^ 7646. No; I have a number of ques- 
tions hereafter. If you will take the 
Note as I gave it to you, and will give 
in a general way the answer, I will be 
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cuutt'ut. and I w ill pursue it later on with 
other questions:- — iiio question you iiave 
ju^t allied ia really a question that raises 
the big isaiie of the date when the Consti- 
tution IS coining into operation, and in 
what way it is coming into opejation. 1 
am quite ready to deal with it now. I 
was rather assuming that that was 
coming up later. If Sn* Tej Sapru and 
Mr. Jayaker are very much interested in 
it, I can deal with it now. 

7547. If Sir Tej is here, it will be use- 
ful. We biiall leave it aside for the 
present then? — Yes. Take the nest 
point. 

7548. Assuming that some time will 
elapse before the Local Legislatures and 
the Federal Constitution begin to func- 
tion, you have stated here that provision 
will made by means of temporary 
modihcations in the provisions of the 
Constitution Act for continuing the es- 
istence of the present Indian Legisla- 
ture? — Ye&. 

7540. That is the first point upon which 
I want to put a question. What do you 
mean by saying, continuing the existence 
of the present Indian Legislature? Do 
you mean that the Members of the 
Indian Legislature will have extended 
terms of their ofiice, or do you mean that 
the existing Legislature, constituted as 
it is, will be re-elected for the purpose 
of functioning during this transitory 
period.-' — Mr. lyenger has been kind 
enoiigii t ) send me a Memorandum of his 
views upon what is called the transitory 
period, that is to say, the period between 
the time when the Autonomous Provinces 
are set up and the time when the whole 
Federation comes into active operation. 
It is clear to me from Mr. Tyenger’s 
Memorandum that either we have not 
made our point of view sufficiently clear, 
or that he, through no fault of his own, 
does not fnlh' understand our position. 
He is nervous, I think, chiefly of this 
kind of thing happening in the transitory 
period. He is nervous of the Autonomous 
Provinces being set up, of the Federa- 
tion not coming into being, and as a 
result of the setting up of the Auto- 
nomous Provinces, the existing Central 
Government becoming something in the 
nature of Crown Colony Government, 
He assumes that the Viceroy’s Council 
would come to an end, and that, there- 
fore, the Central Government would 
become a much more personal kind of 
Government than it is at the present 
time. IMy Lord Chairman, that is not 


our intention. Our intention is to make 
only such changes in the Central Gov- 
ernment during the transitory period as 
will enable the Autonomous Provinces to 
be set up, and as will ensure the Auto- 
nomous Provinces having full opportunity 
for developing their Autonomy. We, 
therefore, propose that within those 
conditions the Viceroy’s Council would 
continue. Obviously, it would be sub- 
jected to alteration, both in its duties 
and also in its personnel, but always 
remembering the change that the setting 
up of Autonomous Provinces has made 
in the Constitutional picture, we should 
go on with the Central Government as 
nearly what it is now as it could be, 
assuming the conditions that I have just 
defined. Again, as to the Legislature, 
we should propose to make no changes 
in this transitory period in the methods 
under which the Legislature is consti- 
tuted. We should either continue the 
existence of the present Legislature, or, 
if it looks as if the time of the transitory 
period was longer than some might ex- 
pect, then we should have to make 
arrangements for the re-election of a 
Central Legislature, but we should do 
it upon the present basis. We have 
definitely come to the view, after a great 
deal of thought, that it is much wiser 
to deal with the transitory period on 
those lines than it is to adopt any 
alternative method for making substantial 
transitoiy changes in the Central Gov- 
ernment. We think upon every gi-ound 
that that would be a mistake. In the 
first place, it would make many people 
think that the period was not going to 
be a transitory period at all, but that 
it was a permanent period that we were 
contemplating. Secondly, I think that 
short of the larger changes that we are 
contemplating under our Constitutional 
procedure, the fewer smaller changes 
that are made, the better, from every 
point of view, and particularly from the 
point of view of stability. 

Mr. Bangaswami lyenger,'} Is it on 
the principle that as small reforms are 
the enemy of large reforms, you would 
not go in for small reforms? 

Mr. M. B. Jayaker. 

7550. May I ask a question to clear 
one point? The Secretary of State said 
that in the meanwhile there will be a 
change in the personnel of the Viceroy’s 
Council, as I understood the Secretary 
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of State’s remarks. Does it contemplate 
that the Viceroy’s future Counsellors 
will be drawn from the non-official 
elected Members of the Legislature, 
although responsible to him? — I am 
assuming that the only changes that will 
be made will be such changes as are 
necessary as a result of the setting up of 
Provincial Autonomy. Otherwise, no 
changes would be made. 

7551. You do not contemplate that the 
future Counsellors will be drawn from the 
ranks of the non-officials elected to the 
Legislature, but responsible to the Vice- 
roy? — No. I contemplate making no 
(*hanges at all other than those necessary 
in the transitory period. 

Mr. Zafrulla Khan, 

7562. But the Secretary of State would 
not debar the Viceroy from selecting 
from among any section of the Legis- 
lature, if he thought ftie could find men 
suitable for his purpose to fill these 
posts. That IS the position as at 
present? — ^Yes, the position will remain 
exactly as it is. 

7553. At the moment, a Member, even 
of the Legislature, is appointed a Coun- 
sellor, he will really cease to be an 
elect^ Member of the Legislature? — ^Yes. 

Sir Tej Bahadm Sapru, 

7554. May I put one question at this 
point? At the present moment, the law 
requires that there must be three members 
of the Executive Council who have put 
in ten years’ service under the Crown; 
there must one member of the legal pro- 
fession. Will you have the future Con- 
stitution during the transitory period 
conformed to this, or will you give the 
Governor-General the power to select any 
man he likes ? — No. As nearly as possible 
we shall make the transitory arrange- 
ment correspond with the existing 
arrangements. 

Mr. Bangaswami lyenger, 

7555. May I then take you specifically 

the points that I have raised? At 

present the Viceroy’s Executive CSouneil 
consists of six people, three of whom are, 
by existing practice and convention, In- 
dians, and the appointment of the 
Indians to the Executive Council of the 
Viceroy is made on the footing that In- 
dians were what Lord Morley described 
as of Anglo-Indian capacity. What I 
am asking is, whether in the transitory 


period that representation, whatever it 
may be worth with Indian opinion, would 
have in the existing Constitution, would 
or would not be kept in the arrangement 
that iWe contemplate ? — That would be 
kept in the arrangement that we con- 
template. We should go on as near as 
possible with the kind of personnel we 
have got now, 

7556. The second point which I think 
is an advantage (I do not know what 
you may think) is that the present scheme 
of Council Government does give the 
Members of the Executive Council a 
status and influence for good, and I think 
in this respect the influence and status 
of Indian (Members as Counsellors would 
be very important during the transitory 
period, whether that status and influence 
as Members of the Executive Council 
having equal votes which can only be 
overridden by the special clause in the 
Government of India Act — ^whether that 
position will be maintained as far as 
possible in the transitory period? — ^Yes. 
Mr. lyenger will again remember the 
qualification I made, that the range of 
duties will obviously be altered by the 
operation of Provincial Autonomy, but, 
subject to that, my answer to him is, 
yes. 

Dr. jSha/a’ at Ahmad Khan. 

7567. I suppose, technically, they will 
not be Counsellors? — ^No. I think tech- 
nically they wiO have to remain the 
Council as {well. 

Mr, Bangaswami lyenger, 

7558. Let us go on to the Legislature. 
At present your suggestion is that it 
is better not to disturb the composition 
of the Legislature during the transitory 
period. T^at I am asking you is this: 
The anomaly of holding an election under 
the existing electoral system for the 
Central Legislature and, at the same time, 
bringing into existence in the Provinces 
fully Autonomous Governments, setting 
up an office responsible to the Provincial 
Legislatures on a franchise whioh com- 
prises nearly 20 to 25 per cent, of the 
population— whether that anomaly would 
not be felt to be difficult for these Pro- 
vincial Governments and Legislatures to 
get on? — I admit it is an anomaly, but 
it is an anomaly that is inherent in the 
position. My own very strong view is 
that it is much better, frankly, to treat 
this period as a transitory period, and 
that the more you make arrangements 
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that wo'did make it appear to be a per- 
raaiieiit period, the more likely is that 
period to go on for an indefinite length. 

7oo9. Therefore, you would agree with 
me. Sir Samuel, that such an anomaly 
cannol; be tolerated except for the very 
briefest period possible, it may^ be 
of months, and never, certainly, 
of years? — I certainly could not possibly 
say a month; I do not think anybody 
would say that. I cannot eay more than 
that I definitely regard this as a tran- 
sitory period. 

7560. The only other question that I 
referred to in my Note is this, Sir 
Samuel: Take the powers of the present 
Legislature. According to the scheme of 
the White Paper, the Government of 
India Act, having been repealed, provi- 
sions in regard to the Budget in the 
White Paper, are framed differently from 
those which now subsist in the 
Government of India Act. To-day, 
although there is no responsible Gov- 
ernment in the Centre, the Cen- 
tral Legislative Assembly has got 
the right to vote supplies on a large 
number of subjects. There are many sub- 
jects which are non-voteable. I am ask- 
ing whether you propose to reserve these 
powers to the Legislature and not to 
take them away in the transitory period? 
— ^We should go on with exactly the same 
powers and procedure in the transitory 
period as are now in vogue in the Cen- 
tral Government. 

7661. Then I may take it, that the 
impression that I have formed, as many 
of U6 have formed on reading Section 202, 
is not what is really contemplated, 
namely, that you do not mean in the 
sli^test extent to diminish either the 
position of the Indian section of the 
Execntive Government or the Indian 
Legislature as it is now constituted? — 
That is so, except again, in so far as 
the field of Provincial Autonomy makes 
a difference. 

7662. Of course. You do not contem- 
plate another election on the new fran- 
ch^ proposals, for the reason that by 
doing so you will be really endangering 
the coming into existence of the Federa- 
tion and Federal Constitution? — That is 
one of my reasons. 

Sir A, P. Patro, 

^ 7663. May I ask a supplementary ques- 
tion? Will you kindly tell us whether it 
is the intention of the White Paper that 
you propose to dissolve the existing Cen- 


tral Legislature when the new Constitu- 
tion comes into operation in the Pro- 
vinces? — Not necessarily. 

7564. Do you propose to continue the 
existing Central Legislature, or do you 
propose to have re-elections after the 
new Constitution comes into being in 
the Provinces.^ — I do not think it neces- 
sarily follows that we should dissolve the 
Central Legislature at once. The time 
factor comes into consideration and its 
lifetime also comes into consideration. 

7565. They are now under extension? 
— I know. 

Mr. Eangaswami lyenger.J They are 
not now ; power has been taken to extend 
them. 

Sir A. P. Patro, 

7666. Therefore, the question arises 
whether you would dissolve them along 
with the new Constitution coming into 
being or would you allow them to con- 
tinue and extend them for a farther 
period until the Federal Constitution 
comes into being? — ^We might take one or 
other of the courses; it depends so much 
upon the time. It might be more con- 
venient to extend their lifetime some- 
what further. It might, on the other 
hand, he more convenient to have an 
election; X would not like to say now. 

Mr. M. P. Jayaher. 

7567. There has been no case on record 
of an extension beyond one year? — ^I am 
aware of that fact, yes. 

Sir 0. P. Bamaswami Aiyar. 

7568. May I put a few supplementary 
questions arising from the replies given 
to Mr. lyender? Let me understand, 
Secretary of State, the scheme as indi- 
cated by you. In the Viceroy’s Execu- 
tive Council at present there is one Mem- 
ber in charge of Education, Health and 
Lands. The question of continuing the 
functions and the jurisdiction of that 
Member will depend upon the setting up 
of the Provincial Constitution and com- 
plete Autonomy, and, therefore, the 
question of whether such a Member should 
be ooutlnued may arise? — Sir Bamaswami 
Aiyar will remember that alterations of 
that kind can be made by the Viceroy. 
In fact, there are very often changes of 
that nature made where the grouping of 
the powers is handed over to a particu- 
lar Member of the Council. 

7569. That is what I wanted to make 
clear, namely that the alterations that 
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you contemplate being made Tvitb regard 
to the number and functions of the 
Counsellors will be alterations mainly 
consequential upon the election of Autono- 
mous Provincial Grovernment? — ^Yes. 

7570. Excepting to that extent, the 
present functions and powers of the 
Executive Council will remain, more or 
less, as they are ? — ^Yes, substantially that 
is so. There is the one exceptional case 
that we must keep in mind of the re- 
lations of the Viceroy to a Provincial 
Government, if, in his opinion, the 
interests of an Indian State are en- 
dangered. In that case, obviously, the 
Viceroy will have to intervene, as 
Viveroy, rather than as Governor- 
General-in-Council. It is only a compara- 
tively small exception and it is a kind of 
exception that might never occur, but I 
think I had better state it to the Com- 
mittee. 

7671. Would it not be correct to say, 
that in a transitory period with refer- 
ence to what you call the relations of 
the Viceroy with the Indian States, the 
matters will be kept, more or less, as 
they are at present, or is there any 
alteration likely to be made? — Only as 
regard the Provincial relations to which 
I have just referred. 

Sir JELari Singh Gour, 

7672. May I ask a few questions deal- 

ing with the Central Legislature? Under 
Section 36 of the Government of India 
Act, the Members of the Governor- 
General’s Council under the present Con- 
stitution are appointed by His Majesty 
and the number is hxed by His Majesty. 
Further, three at least of them must be 
persons who have put in at least ten 
years’ service of the Crown in India. 
Now under the transitory provisions, I 
find the following facts are stated of re- 
moving the limit to the number of 

Counsellors whom the Governor-General 
may appoint. Will the appointment of 
Counsellors during the transitory period 
be by the Governor-General and not by 
His Majesty? Is that so? — No; it will 
continue to be by His Majesty, exactly 
as it is now. 

7673. Then what is the meaning of re- 
moving the limit to the number of 

Counsellors whom the Governor-General 
may appoint? — It is for the purpose of 
supplementing paragraph 202 that I have 
just made my statement in answer to 
Mr. lyenger. 


Dr. Shafa^ at Ahniad Khan,'] The limit 
which Sir Hari Singh Gour refers to is 
the limit of three Counsellors in the 
White Paper. That limit may be re- 
moved by the Government of India. 

Mr. Zafrulla Khan. 

7574. It is page 40, paragraph 13? — 
Yes. I would ask members of the Com- 
mittee and delegates to read paragraph 
202, in the light of what I have said, 
namely, that we wish to keep the 
transitory arrangements as near as 
possible to the existing arrangements. 

Sir Kari Singh Gour. 

7575. Then further : of placing the 

administration of all Departments of the 
Central Government under the Governor- 
General’s exclusive control”!’ — I have 
just said that I want my statement taken 
as an interpretation of paragraph 202, 
and I have already said in answer to 
two questions that the Governor- 
General’s Council .will continue. 

Mr. Zafrulla Khan.] May I draw Sir 
Han Singh Gour’s attention to one 
matter — perhaps, it is owing to that that 
these questions have arisen. What para- 
graph 202 contemplates, so far as 1 
understand, is this: Paragraph 202 is 
suggesting modifications not in the 
present Government of India Act, but it 
visualises the Government of India Act 
on the basis of the White Paper, and 
then says inasmuch the White Paper 
will say three Counsellors, provision will 
be made that during the transitory 
period there will be no provision of that 
kind, and inasmuch as the White Paper 
says there will be responsibility at the 
Centre, the White Paper says it will not 
operate during the transitory period. 

Sir Sari Singh Gour. 

7676. I am perfectly aware of that, 
and it is with regard to that, that 1 am 
addressing the Secretary of State. Now 
it was pointed cut in the Simon Com- 
mission that the constitution of the 
Governor-General’s Council should be that 
the Governor-General should have control 
and that he should appoint Members from 
the Central Legislature. That is one of 
the recommendations of the Simon Com- 
mission. Is that recommendation going 
to be given efiect to, even during the 
transitory period? — ^I have said over and 
over again since luncheon that it is not 
our intention to make arrangements of 
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thac kind, thac were intended for a per- 
manent Constitution, in the transitory 
period. 

.Sir Eari Singh Gour. 

7Z77. The last question I wanted to put 
was with legjird to what the Secretary of 
State has said, that he will make neces- 
sary changes to be operative during the 
transitory period after the Provincial 
autonomy comes into effect. Would he 
give the details of the necessary changes 
which he proposes to make during the 
transitory period? — must be very stupid 
because I go on saying the same thing, 
and it does not seem to carry any con- 
viction anywhere. I suppose I must, 
therefore, say it once again. The only 
changes I contemplate are such changes 
as are necessary to make the transitory 
period conform with the setting up of 
Provincial autonomy. 

7678. I am aware of that, but .what are 
those necessary changes? That is the 
point 1 am making. What are the 
changes which you consider necessary to 
conform to the Provincial autonomy 
which you propose? — I should have 
thought it was obvious to everybody 
that when you transfer a number of sub- 
jects to autonomous Provinces the range 
of activities of the Centre is diminished 
to that extent. That is the kind of 
change 1 contemplate. 

Sir Tej Bahadur Sapru. 

7679. May I invite your attention to 
Volume II, page 7, of the Simon Com- 
mission Report?— ^Will you tell me what 
the point is? 

76^. There is this sentence there, in 
the fourth paragraph, towards the end: 
“ As far as possible, -^erefore, the object 
now to be aimed at is a reformed con- 
stitution which will not necessarily re- 
quire revision at stipulated intervals, but 
which provides opportunities for natural 
development.** Do you think that the 
constitution foreshadowed in the White 
Paper conforms to this statement in the 
Report, and do you agree with this 
opinion at all? — Yes, I agree with this 
opinion, and I think that the White 
Paper certainly conforms with the spirit 
and iwilh the letter of that sentence. 

7581. You will probably admit that 
there are certain parts of the White 
Paper which can only be amended at 
some time or another by an Act of Parlia- 
xoent? — So, I should think, did the Statu- 
tory Commission admit that. There are 


members of the Statutory Commission 
here, and I imagine that they must also 
have assumed thati Constitutional Amend- 
ment Acts would be inevitable. 

7552. Will you kindly turn to the 
White Paper, Proposal No. 4, on page 38. 
1 will read it out to you for your con- 
venience: “The Federation will be 

brought into existence by the issue of a 
Proclamation by His Majesty declaring 
that on a date to be appointed in the 
Proclamation the existing nine 
‘ Governors* Provinces,* with Sind and 
Orissa (which will be constituted as new 
and separate Governors* Provinces), are 
to he united in a Federation of India 
with such Indian States as have acceded 
or may accede to the Federation *’ ? — Yes. 

7583. In the Introduction you have ex- 
plained the point of view of His Majesty’s 
Government, which is that the Federa- 
tion cannot be started unless 61 per cent, 
of the Indian States representing one-half 
of the population and entitled to one-half 
the number of seats are ready to join the 
Federation P — Yes . 

7684. From your knowledge as Secre- 
tary of State, how long do you think it 
will take to get the 61 per cent, of the 
Indian States to come in? I do not want 
to hind you down precisely to a date or 
a year; but roughly speaking? — Sir Tej 
Sapru has so often asked me this ques- 
tion that I wish very much I could give 
him a more definite answer than I have 
in the past. I am afraid I cannot. Per- 
haps^ however, I might amplify that 
statement by one or two more general ob- 
servations upon the subject. He knows 
the reasons (he may not think them good 
ones) why I have not been able to tie 
myself down tp a date. The reasons, in a 
single sentence, are that there are uncer- 
tain factors about which it is impossible 
to be precise in the matter of dates. One 
of them Sir Tej has mentioned just now, 
namely, the time that it is likely to take 
for the accession of a sufficient number 
of Princes. The other factor that occurs 
at once to every member of the Committee 
and of the Delegation is the uncertain 
factor of finance. Having made those 
two preliminary observations, my Lord 
Chairman, I would venture to draw the 
attention of the Committee and of the 
Delegation to paragraphs 12 and 13 of the 
Introduction to the White Paper. I do 
not propose to read those two para- 
graphs. I assume that every member of 
the Committee and every Indian Dele- 
gate has read those two paragraphs. 
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They .will find that in those two para- 
graphs we have set out our general posi- 
tion as to the question of date. Indeed, 
my Lord Chairman, I think those two 
paragraphs are so important that I would 
venture to suggest, without my troubling 
the Committee by reading them, they 
might appear at this point on the Notes, 
namely, paragraphs 12 and 13: 

The Bate and Conditions for the 
Inanguration of Federation, 

12. It will be apparent that the mere 
passing of the Constitution Act will not 
of itself suffice to bring the Federation 
into being. Apart from the preparatory 
processes required in British India, which 
cannot be completed until the Constitu- 
tion Act is on the Statute Book, and 
which must inevitably occupy some time 
— ^the preparation of new and enlarged 
electoral rolls for the Provincial and 
Federal Legislatures, and the demar- 
cation of constituencies are matters in 
point — the final discussions with the 
States with regard to their Instruments 
of Accession and the execution of the 
latter cannot be undertaken until the 
Act which will be the basis of the 
Princes’ accession has been passed, for 
until that time arrives the States will 
not he in possession of complete know- 
ledge of the character and powers of the 
Federation to which they are asked to 
accede. So far as the States are con- 
cerned, His Majesty’s Government pro- 
pose as the condition to be satisfied 
before the Federal Constitution is 
brought into operation that the Rulers 
of States representing not less than 
half the aggregate population of the 
Indian States and entitled to not lees 
than half the seats to he allotted to the 
States in the Federal Upper Chamber 
shall have executed Instruments of 
Accession, Prerequisites of a financial 
character to the inauguration of 
responsible Federal Government are 
dealt with in paragraph 32. It is the 
intention of His Majesty’s Government 
that the Federation shall be brought into 
being by Royal Proclamation, but that 
the Proclamation shall not he issued 
until both Houses of Parliament have 
presented an Address to the Crown, with 
a prayer for its promulgation. 

13. At the same time His Majesty’s 
Government do not ' contemplate the 
introduction of the new autonomous 
constitutions in the Provinces under 
conditions which will leave Federa- 


tion as a mere contingency in the 
future. It is probable that it will 
be found convenient, or even necessary, 
that the new Provincial Governments 
should be brought into being in advance 
of the changes in the Central Govern- 
ment and the entry of the States. But 
the coming into being of the autonomous 
Provinces will only be tbe first step 
towards the complete Federation for 
which the Constitution Act will provide; 
and His Majesty’s Government have 
stated that if causes beyond their control 
should place obstacles in the way of this 
programme, they will take steps to 
review the whole position in consultation 
with Indian opinion.. Provision will 
accordingly be required in the Constitu- 
tion Act for the period, however short 
it may be, by which Provincial autonomy 
may precede the complete establishment 
of the Federation. The nature of the 
.transitory arrpngemcrt«a contemplated 
for this purpose Gxislairsd in para- 
graph 202 of the Proposals.” 

I think I am right in saying that the 
chief fear in the minds of some of the 
delegates and the chief reason which led 
them to urge so insistently the inclusion 
of the Federal scheme as a self-contained 
unit and as a self-contained whole in a 
single Bill, was that if the proposals of 
His Majesty’s Government were confined 
to providing self-government for the Pro- 
vinces there was a danger that they might 
stop short at that point with no guarantee 
in a foreseeable future of the introduc- 
tion of responsible government at the 
Centre, whether on a Federal basis or 
otherwise. In answer to this apprehen- 
sion, I need only refer to the paragraphs 
of the White Paper to which I have just 
drawn the attention of the Committee. 
Those paragraphs reproduce, in substance, 
the undertaking I gave at the end of the 
last Round Table Conference. By that 
undertaking I myself stand, and I hope 
that the conclusions of this Committee 
will endorse it. But it is no use ignoring 
the conditions on which the White Paper 
scheme is based, or shutting our eyes to 
the fact that the satisfaction of these 
conditions depends on fundamental facts 
which may be beyond our control. It is 
this that makes it impossible for me to 
assign a date to the interval between 
Provincial autonomy and Federation. 
Having, however, said that, I wish to 
invite the Committee’s attention to some 
considerations that have a bearing on 
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the queiicion. Whatever other deductions 
may be drawn from Sir Malcoini Hailey’s 
Memorandum on the facts of the financial 
situation, it siigge&ts to me, at any rate, 
that when we have reached a stage at 
which Provincial autonomy is a finan- 
cially feasible proposition, we shall have 
gone a considerable way towards arriving 
at a situation in which Federation is a 
financially feasible proposition. On :he 
other hand — and here I turn to a further 
question that has been put to me during 
the afternoon — an exact examination of 
the process by which Federation can come 
into operation shows that it is not a 
physical possibility xuitil the constituents 
which are to form the Federation are 
effectively in being. It is clear, there- 
fore, that even if all the conditions were 
favourable, there must be some interval 
between Provincial autonomy and 
Federation; but this does not mean that 
the Federation which we are seeking to 
create in India can be left to form itself, 
and that all that we are called upon to 
do at the moment is to breathe the breath 
of autonomous life into existing geogra- 
phical areas called Provinces. Perhaps 
I may now put my anwer to the question 
shortly as follows : We have no intention 
of d^aying the inauguration of Pro- 
vincial autonomy beyond the point at 
which it is feasible, solely for the purpose 
of ensuring that the interval between it 
and Federation is short. On the other 
hand, we are doing, and will continue to 
do, all in our power to satisfy the con- 
ditions which the White Paper lays down 
as precedent to Federation, In conclu- 
sion, my Lord Chairman, I would once 
again revert to the financial factor. The 
members of the Committee and the mem- 
bers of the Delegation will remember that 
I emphasized the fact the other day that 
the Provincial problem of finance was, 
in my view, more difficult to surmount in 
certain respects than the Federal problem 
of finance. That seems to show that if 
the financial situation is such as to enable 
the Provinces to start upon their auto- 
nomous development in satisfactory 
financial circumstances there ought to 
be no insurmountable reason upon 
financial grounds to justify an indefinite 
delay between the two sides of the Con- 
stitution coming into operation. That 
factor also affects the problem of the 
States. It seems to me, therefore, that 
when we consider the financial aspect of 
any date we must regard the financial 


problem as a single problem and a 
problem that in my view will work out 
in this kind of way : If the financial con- 
ditions are such as to justify the 
institution of Provincial autonomy, then 
it seems to me they are very much the 
same kind of financial considerations that 
would not necessitate any very great 
delay in bringing into operation the 
Federal Centre, Further than that, 
they are also the kind of financial con- 
siderations that I imagine would weigh 
very strongly with the representatives of 
the Princes, for in the event that I have 
just described, namely, the event of the 
finances being satisfactory, that would be 
the fulfilment of one of the conditions 
upon which the Princes have always in- 
sisted, namely, that the Federation must 
be upon sound financial lines. My Lord 
Chairman, I feel I have given a rather 
long answer, but the question put to me 
by Sir Tej Sapru is a very important 
question, and I felt I conld only deal 
with it in some detail. 

7585. Thank you. May I just ask you 
one or two questions arising out of this 
answer. I believe a Reserve Bank Com- 
mittee has been sitting? — ^Yes. 

7586. When do you expect that its 
report will be ready? — wonder what 
any member of the Reserve Bank Com- 
mittee would say. 

Mr. Bangaswami lyenger, 

7687. So far as we are concerned, I 
think we have made very good progress 
so far. Many essential points have been 
discussed and there are points that re- 
main for some decision, hut we are 
making good progress. That is all I can 
say? — What we are trying to do is to 
have it ready for the finance discussion 
next week, and if I might I would im- 
press upon the members of the Com-, 
mittee the extreme urgency of getting 
the report ready, if possible, by then. 

Sir Tej Bahadur Sapru. 

7688. Can we reasonably expect that 
the Reserve Bank will be established in 
a year or two? — Here again we are deal- 
ing with uncertain factors, and with the 
best will in the world it is almost im- 
possible for me to give definite 
answer to a question of that kind. We 
are dealing, first of all, with the question 
of legislation in the Indian Ai^mhly. 
It has always been contemplated that 
the Reserve Bank BOI would he (passed 
by the Indian Assembly. 
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7589. Yes? — When they will pass it, 
Indian Delegates can say better than 1 
can. Secondly, there is the uncertain 
factor of the financial position. Sir 
Tej will remember the discussions we 
have had about the Reserve Bank; the 
fact that we have all admitted that re- 
serves have got to be accumulated; that 
conditions have got to be such as to make 
it possible for the Reserve Bank to 
function satisfactorily. There again we 
are dealing with uncertain factors. 

Mr, JRangaswami lyenoer. 

7590. I think it is necessary for me to 
mention that the discussions in which the 
Sub-Committee have been engaged have 
proceeded on the footing not merely that 
this Reserve Bank Bill is to be passed 
by the Indian Legislature, but that the 
Reserve Bank should come into operation 
as a result of the activities of the 
existing Governor-General in Council ; 
that is say, that it should be brought 
into existence before the Act which will 
constitute the new Government is passed ? 
— We want to bring it into operation 
as soon as we can. 

Sir Tei Bahadur Sapru. 

7591. May I invite your attention to 
paragraph 32 of the White Paper Intro- 
duction, page 17? — Yes. 

7592. The first question that I should 
like to put to you is as to the meaning 
of this expression “ already successfully 
operating ’’ in the first sentence. What 
will be the test that will he applied to 
the question as to whether the Bank 
has been successfully opera tin 2 , and who 
will be the judge of thatP — I do not in 
the least wish to defer an answer to 
Sir Tej’s question, but I would have 
thought it was very much better to leave 
a question of this kind until we have 
the report of the Reserve Bank Oom- 
mitt^, and until we are primarily con- 
sidering questions of finance. 

7593. Then T will not trouble you 
farther. If you look at the same para- 
^aph you will find towards the end of 
it there is this sentence : The Report 
of the Committee of the third Round 
Table Conference on Financial Safe- 
^ards mentions the following as condi- 
tions to be fulfilled — * that the Indian 
Budgetary position should he assured, 
that the existing short-term debt both in 
London and in India should he sub- 
stantially reduced, that adequate re- 
serves ^ould have been accumulated. 


and that India’s normal export surplus 
should have been restored.’ You have, 
to a great extent, dealt with this matter 
in the very comprehensive answer which 
you were pleased to give just now, but 
I should like to know from you when 
you expect (reasonably again) these con- 
ditions to be fulfilled from your know- 
ledge, and the advantage that you have 
of expert advice? — I am afraid, Sir Tej, 
will think me terribly unresponsive. It 
is not that I wish not to give him an 
answer. It is really that I cannot give 
him an answer. It is impossible, dealing 
with uncertain factors of this kind, to 
say when conditions will or will not be 
satisfactorily satisfied. Again I can tell 
him that we shall do our utmost here, 
as "we have done during the last 12 
months in removing every removable 
obstacle. 

7594. If you will kindly proceed with 
the next part of paragraph 32 there 
you say : “ If a situation should arise 
in which all other requirements for the 
inauguration of the Federation having 
been satisfied, it had so far proved 
impossible successfully to start the Re- 
serve Bank, or if financial, economic or 
political conditions were such as to render 
it impracticable to start the new Federal 
and provincial Governments on a stable 
basis, it would, inevitably, be necessary 
to reconsider the position and determine 
in the light of the then circumstances 
what course should he pursued.” How 
long do you think we shall have to 
wait until that stage is reached when 
you may consider it necessary to take 
Indian opinion further into consultation?' 
— I have never myself contemplated a 
long or indefinite time. I have always 
thought myself (thou^ here I do not 
wish to be held to he making a carefully 
considered pronouncement) that the time 
to make the final financial enquiry into 
the position both at the Centre and in 
the Provinces was at some time either 
when the Bill was being considered by 
Parliament, or immediately after the 
Bin has reached the Statute Book, and I 
have always had in mind that, if the 
report was then such as to make it 
clear that the autonomous Provinces and 
the Federal Government could not be 
started for a long or an indefinite period 
that was the occasion at which we would 
call our Indian friends into further con- 
sultation. 

7595. Will you turn to Proposal 18, 
page 41? Would you kindly explain 
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what exactly is meant by Clause (b), 
which is the =afc;:i:Erdin 5 of the 
financial stability and credit or the Fed- 
eration ”? — This surely must be a ques- 
tion for the financial discussion next 
week, must it not, and I thought this 
was going to be one of the kind of ques- 
tions with which we shoul-d very much 
be dealing next week. 

7596. If I am not here Mr. Jayaker 
will probably put to yon that question? 
—Yes, 

Sir Tej Bahadur Sapru.'] Then I .will 
pass on to another subject. In the course 
of your statement you said the other day, 
explaining the relations of the two 
Houses 

Marquess of Salisbury.'] Arc you pass- 
ing from the financial point? 

Sir Te} Bahadur Sapru.] I am leaving 
that, and 1 am coming to another aspect 
of the question. 

Marquess of Salisbury. 

7697. May I then put this question, if 
I am allowed to, to the Secretary of 
State? We have listened with the greatest 
interest to his very carefully stated views, 
but he will, I am sure, himself recognise 
that those are the views of His Majesty’s 
Gqvemment, and not necessarily the 
views of the Committee? — have never 
for a moment pretended to express the 
noble Lord’s views. 

7698. I meant it quite respectfully. I 
only wanted to prevent a misunderstand- 
ing? — I should have thought no misunder- 
standing could arise. 

Lord Bankeillour.] I thought we were 
having a discussion first solely on the 
transitory provisions and you were going 
to have a round of questions on that, 
but you are going apparently to much 
wider matters. 

Ghairman.] I was waiting to see what 
Sir Tej was going to broach before I 
reminded him of the same fact. Sir Tej 
will have on mind that by arrangement 
to-day we deal only with transitory pro- 
visions, and if Sir Tej is going to leave 
that matter I propose to have a round 
of questions. ^ If I understand Sir Tej’s 
intentions aright, he should leave these 
matters till a later stage. 

Sir Tej Bahadur Sapru.] I have one 
question to put about Proposal 202. 

Mr. Bangetswa/rni lyengsr. 

7699. I have a supplementary question 
arising out of the answer to Sir Tej, 
As I understood you, Sir Samuel Hoare, 


when you said that in regard to the 
calling*^ into conference of representative 
Indian opinion when, all other conditions 
having been satisfied, financial difficulties 
are in the way, I take it what is meant 
is that, so far as you are concerned, the 
proposals in regard to the Federation 
Act will go forward in the definite ex- 
pectation that these conditions will be 
satisfied, and that when the Federation 
Act is put on the Statute Book the 
question whether it could not come into 
operation owing to financial or other 
causes would then arise for discus- 
sion, and, if it does arise, then 
you would call a conference of Indian 
opinion ? — I would prefer to leave my 
answer as I stated it. 1 think I made the 
position clear. I am contemplating 
(that is supposing the Joint Select Com- 
mittee and Parliament agree) going 
ahead with a comprehensive Bill cover- 
ing the whole field of Indian Govern- 
ment. If in the respect that I have 
just described there appears to be a likeli- 
hood of indefinite delay, then I gave last 
winter, and I repeat it now, on behalf 
of the Government, a statement that we 
would in those circumstances take into 
consultation once again our Indian 
friends. 

Sir Tej Bahadur Sapru. 

7600. Coming to Proposal 202, may I 
put to you questions in a very general 
form: Is not the scheme of your White 
Paper this, that the Bill will be divided 
into two parts, say. Part I dealing with 
the Centre, or the Federation, and 
Part II dealing with the Provinces; that 
Part II will be enforced first, and that 
Part I will remain in suspense until the 
necessary conditions are fulfilled for en- 
forcing it. Is not that the whole scheme ? 
— ^It is not a complete picture of the 
scheme? Sir Tej will see that all parts 
of the Bill will be dependent upon certain 
conditions. For instance, the financial 
considerations to which I have drawn 
attention. Subject to that his description 
appears to me to be an accurate descrip- 
tion^ of the kind of proposals, that if 
one is still in office, and if the Committee 
agrees, and so on, we should make to 
Parliament. 

7601. During the period between the 
passing of the Act and the setting up of 
provincial autonomy, and the date when 
you may consider it necessary or de- 
sirable to establish Federation under the 
Constitution passed by Parliament, I 
suppose your idea is that the present 
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form of Government of India should re- 
main with as little changes as may be 
possible ? — ^Yes. 

7602. That is your general idea? — 
That is my general idea. 

7603. With regard to the Legislature 
W'hich will be in existence during this 
period, will you have the official hloc at 
all in the Legislature, or the same 
strength of the official Hog? — ^We should 
go on exactly the same in the transitory 
period; that is my idea. 

7604. In the transitory .period? — Yes. 

7605. The changes being only confined 
to readjustment of the relations of the 
Government of India to the Provinces 
which have become autonomous? — ^Yes. 

7606. That would necessarily imply that 
in regard to matters of law and order, or 
in regard to financial control, the control 
of the Governor-General and the 
Secretary of State will, to that extent 
disappear — To that extent it will be 
altered. I should not like to use off- 
hand the word ** disappear.” 

7607. If the Provinces become 
autonomous ? — ^Yes. 

7608. Within the limits of the Con- 
stitution, the Secretary of State and the 
Governor-General will not have any 
power of interference with the Consti- 
tution.? — ^Within the sphere of the Auto- 
nomous Provinces, subject, of course, to 
the field of special responsibilities. 

7609. And to that extent necessarily 
the constitution of the Executive Govern- 
ment of India will change? — To that 
extent. 

7610. Take, for instance, the Member 
in charge of Education and Revenue. 
Education and Revenue becoming Pro- 
vincial subjects, there will be practically 
nothing to do for the Member in charge 
of Education and Land Revenue ? — I 
think it is quite clear that in the 
transitory period there will have to be 
a re-grouping of the Members of the 
Viceroy^s Council. 

7611. Take the period with which I 
am dealing now. During this period, 
will you insist upon the Local Legisla- 
tures of the Autonomous Provinces 
asking for the previous assent of the 
Governor-General in regard to some kind* 
of Legislation for which it is necessary 
now? — No, only so far as is provided 
in the White Paper, namely, in the Auto- 
nomous field of the Provinces we should 
not contemplate its being exercised. (Sir 
FindXater Stewart.) In so far as this 


White Paper would demand previous 
sanction if the Federation were in being, 
it will require previous sanction of the 
Governor-General in the interim period, 
but no more than that, 

7612-3. How will that affect the ques- 
tion of concurrent powers? — I am talking 
only of the transitory period during which 
Provincial Autonomy has come into 
existence, but the Centre has not been 
changed into a Federation, That may 
give rise to very serious Legislative con- 
flict? — I have no doubt we shall have to 
look into that. The thing will have to 
be adjusted on the basis that the Secre- 
tary of State has explained. The changes 
are only to be the minimum changes 
consistent with the setting up of Pro- 
vincial Autonomy. 

7614. May I say that I am not sug- 
gesting that the thing is impossible. 
Read]U*':ineiJi«‘ will have to be made, hut 
I am afraid the White Paper does not 
go into those questions.? — (Sir Samuel 
Moare.) No, and I admit, quite frankly, 
that the White Paper does not go into 
those details, but it is not that we have 
ignored them. We see that there will 
have to be both readjustments within 
the Governor-General’s Council of duties, 
and there will also have to be adjust- 
ments of the Legislative competence. 

7615. The readjustments will comprise 
three fields as I can foresee, legislative, 
administrative and financial? — Yes. 

Marquess of Beading. 

7616. I almost apologise for the only 
question I have to put : It is not because 
of the want of lucidity of your 
answers, but because I have not 
always followed the questions that 
have been put to you. Am I 
right in this? I am only trying to 
put the substance of what I under- 
stand to be your statement, whatever 
the question. The transitory provisions 
are only applicable — ^those in paragraph 
202, during the time before the Constitu- 
tion as a whole comes into being. Those 
transitory provisions are merely for the 
purpose of carrying on during the time 
before the Constitution as a whole comes 
into being. That is right, is it not? — 
Yes, that is so. 

7617. The only other question I want 
to put — I am only trying to see that, at 
any rate, I have got the answer to some 
of those questions clear, is this: What 
you are saying quite generally— not 
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control under provincial autonomy. 
What will happen to those subjects at 
the Centre? Will the portfolios of Law 
and Order at the Centre cease to exist, 
or will they be converted into co- 
ordinating machinery? What is within 
your contemplation? Have I made my 
question clear? — Yes. 

Sir Austen Ohamherlain.^ Alay I ask, 
does the question refer to the transitory 
period ? 

Mr. M. JR. Jaijaker. 

7646. I am speaking of the transitory 
period, yes? — would mean a read- 
justment of the portfolios, and in actual 
practice, if a portfolio of that kind con- 
tinued, it would he substantially 
modified as a result of the transfer of 
Law and Order in the Provinces. 

7647. Bnt it is likely that its only 
function will be to co-ordinate Law and 
Order in the several provinces? — would 
not like to say yes to a question of that 
kind offhand. There may he other 
duties. I think I would prefer to con- 
sider the picture in rather more detail 
before I give a general answer to it. 

7^8. But you wiE have to make the 
position at the Centre with reference to 
these provinces in strict conformity with 
provincial autonomy? — Yes. 

Mr, Zafndla Khan. 

7649, Just one question, or rather a 
suggestion which I wish to make to the 
Secretary of State arising out of the 
financial position referred to, I do not 
suppose there can be any doubt that with 
regard to this part of the question some 
help may also be derived from a read- 
justment^ of the financial expenditure 
into which some of the provinces are 
looking ; for instance, in the scales of 
salaries for new entrants to the pro- 
vincial services and other things. If 
relief came in that way, that would 
no doubt also he taken into ac- 
count? — Yes; and I ^ould like any 
answers I have given on the snb- 
iect of finance to-day to he inter- 
preted^ in the light of the statement I 
made in my comment upon Sir Malcolm 
Haile’s Paper. I made it clear in that 
statement that I thought there still are 
fields of economy to he worked upon in 
the provinces 

Sir P. Fattanu 

76^. I want to put a question or two 
to the Secretary of State. As I under- 


stand from the answers given here, there 
are four main points on which hinges 
the fate of the future Federation ; 
namely, the establishment of a Heserve 
Bank; the solution of the financial diffi- 
culty; the accession of the States, and, 
lastly, the facility for the provincial legis- 
latures to elect members for the central 
legislature. Supposing that the first 
two, namely, the Reserve Bank is satis- 
factorily settled and the financial ques- 
tion is also satisfactorily settled, then 
I take it that it will be only the question 
of the accession of the Princes that will 
be in the way. If it takes a year, and 
it is expected that it will not take more 
than that, then the Federation will be 
delayed only for that period which would 
require transitory provisions. One can 
quite understand the transitory provi- 
tions from that point of view, because it 
would be a long period during which 
administration will have to be re-shaped 
at the Centre. But the fourth point, 
namely^ the capacity of the provincial 
legislatures to elect members to the Legis- 
lature need not delay federation being 
established at the Centre, because as soon 
as the provincial legislatures are elected 
and come into being they can go straight 
on towards electing members for the 
Central Legislature; and during the time 
of the election the Centre may go on 
functioning as it does at present on the 
analogy of a Ministry of a dissolved 
House of Commons functioning until the 
new Parliament comes into being. Is 
that the right view to take, Sir Samuel? 
~I think, generally, it is. It is very 
difficult for me to say yes or no explicitly 
to a rather long statement, but I do 
not think there is any disagreement as 
far as I can judge, following what Sir 
Prahhashankar Pattani said, between 
him and me. 

7661. In that event, supposing that 
there is a transitory period intervening 
between the grant of Provincial Auto- 
nomy and the establishment of the Cen- 
tral responsible Government, would it 
be possible, in view of the financial diffi- 
culty, the accession difficulty and the 
Reserve Bank difficulty, to have the Pro- 
vincial Legislatures after Autonomy is 
estahlisbied to elect Members fbr the 
Central Legislature who will form the 
Central ^ Legislature as is described in 
the White Paper, who will function as 
the Gtovernor-GeneraPs Council, as the 
Assembly functions at present, shorn of 
the power of Central responsibility 
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granted ,to them? — Sir Prabhashankar 
Pattani is making an alternative pro- 
posal to ours, and a proposal that I do 
not think is as good as ours. His pro- 
posal is to make a very material change 
in the Central Government in the tran- 
sitory period. Ours is that it would be 
a mistake to make changes of that kind, 
and I hope I have made these reasons 
clear this afternoon. 

7662. I want to make this one thing 
clear, that there is to be no Central re- 
sponsibility m spite of the Provincial 
Councils electing Members to the Centre 
under the new scheme, and the Governor- 
General will go on functioning, as he 
does at present. But the advantage of 
my humble suggestion is that India will 
realise that there is a real desire to 
find a solution which is not left to he 
decided upon after the transitory period 
is over, but a scheme set down from now 
which they will hope will come into being 
as soon as certain conditions are fulfilled. 
It is from this point of view that I am 
making this humble suggestion. And 
there is another reason why I make it. 
Supposing we on problematical points 
pass an Act in the House of Parliament 
granting Autonomy in the Provinces but 
leaving the future Central responsibility 
dependent upon certain conditions, and, 
supposing those conditions come into 
being after four or five years, it may be 
very dangerous to find then conditions to 
which a Constitution that we may set 
up may fit in. Therefore, I very humbly 
suggest that it would be very dangerous 
to set up a Constitution from now which 
has to come into functional attitude after 
several years when conditions both here 
and in India may change. It is only 
from these two points of view that I 
am making this humble suggestion. Make 
a start which may give a great hope to 
India that there is really a way opened 
out as soon as certain difficulties that 
are in the way are cleared up. Beyond 
that, I have nothing to say ? — Sir 
Prabhashankar Pattani has expressed one 
point of view. The Committee, however, 
ought to remember the other point of 
view, that so far as my information goes, 
it is held by a large number of Indians, 
namely, the more permanent you make 
the transitory period appear, the more 
likely it is to become a permanent and 
not a transitory period. 

7653. Then one other point I should 
like to know is this: There is a fear in 
which J do not share, that if the Auto- 
19355 


nomy precedes Central responsibility, it 
may happen that the Autonomous Pro- 
vinces may refuse to come into the Fede- 
ration when their opinion is asked after 
several years? — I really do not know 
whattSir Prabhashankar means by that. 
The Provinces will not be asked whether 
they are coming in or not. The Pro- 
vinces will have to come into the Fede- 
ration under the Constitution Act. 

7654. It is from that point of view 
that I was going to suggest that I hope 
it may be possible to set down in the 
scheme that no Provinces will have the 
option of refusing to come in as soon as 
the conditions for Federation are estab- 
lished? — We have never at any period ot 
any Round Table Conference, as far as 
I can recollect or in any Committee ever 
contemplated such an option. 

Sir P. PattanL2 I was only suggesting 
that although the fear is one which I 
do not share, there does exist a fear, 
and it would be well, therefore, to have 
a provision in the Constitution itself that 
after Autonomy in the Provinces is 
established, no Province shall be at 
liberty to refuse to come in directly other 
conditions are fulfilled. 

Mr. Zafrulla Khan.'] How can the Pro- 
vinces refuse either constitutionally or 
legally or in any other way whatever? 
The Act will be enforced. 

Sir P. Fattani.] If it is an Act, yes. 
Then there is one small point with regard 
to the Accession of the Indian Princes. 
The reference is paragraph 12 of the In- 
troduction, the last four lines : “ the 

condition to be satisfied before the 
Federal Constitution is brought into 
operation that the Rulers of States repre- 
senting not less than half the aggregate 
population of the Indian States and en- 
titled to not less than half the seats to 
be allotted to the States in the Federal 
Upper Chambear ” — I should like to know 
what the meaning of the word “ seats '' 
is? Does it mean half the number of 
the Sovereign States, or does it mean, 
half the number of the votes in the Legis- 
lature? I ask this question, because if 
** seats ’’ means the number of votes, 
with the principle of multiple votes, 
plurality of votes, fewer States might 
take a part in the number of seats and 
the majority of the Sovereign States may 
remain outside. Therefore, I would re- 
quest if it is not possible to say half the 
number of seats and half the number of 
Sovereign States. 
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toir Mirza hmaiL'l That would not be 
at all acceptable. 

Sir F, PatianLJ I want to make it 
quite clear. 

intnes^.] “Seats’’ means votes., 

7655. Will that not bring about this 
difficulty, that fewer States might make 
up more than half the number of votes, 
whereas the greater number of Sovereign 
States may have to remain outside. That 
is why I say it should be the number 
rather than the plurality of votes?— It 
is impossible really to give an answer to 
a question of that kind until we know 
what is to be the voting strength of the 
States. 

7656. Exactly; I quite agree there; 
hut considering that the view has been 
expressed that the votes may depend 
upon the number of gun salutes, I think 
it may be possible that the question of 
guns brings in the element of patronage 
and guns were settled in the olden days 
when the British Government was really 
collecting strength from States which 
came into alliance, and States which 
came in later got a lesser number of 
guns in spite of their importance being 
historically greater than those which 
came in first. It is from that aspect 
that I suggest it should be carefully 
considered, that guns alone should not 
be the criterion? — ^Nobody has ever sug- 
gested that guns alone iJiould be the 
criterion. 

Sir ManuhJiai N. Mehia,"} The Secre- 
tary of State said this morning that the 
transitory period will depend upon two 
factors : the solution of the financial diffi- 
culties and, secondly, the Accession of the 
States. As regards the financial prob- 
lem, we shall take it up very likely on 
Thursday when we take up the whole 
financial position, and on behalf of the 
States a statement will be made, I hope, 
that day ahont the financial arrange- 
ments. As regards the Accession of the 
States, I will pursue the point taken by 
Sir Prabhashankar Pattani. The present 
arrangement is as provided by Section 4 
of the White Paper and paragraph 12 of 
the Introduction, that a Federation will 
he considered to have been set up if 61 
per cent, of the population and 61 per 
cent, of the seats — ^that is votes — assigned 
fo them in the Upper Chamber accede to 
the proposed Federation. I want to 
draw the Secretary of State’s attention 
to this fact that the 51 per cent, of 
seats provision adds uncertainty to our 


view at present. We do not know what 
will be the allocation of seats, so it is 
difficult; for us at present to say when 
this 51 per cent, of the seats allocated 
wdl be filled up. That is one considera- 
tion. Secondly, I want to invite the 
attention of the Secretary of State to 
the fact that some States may be m a 
state of minority and according to the 
proposed arrangements, minor States or 
States under minority administration 
will be disqualified from coming into the 
Federation. At a time it is not difficult 
to imagine that many or several States 
may be in a condition of minority or 
under minority administration. I would 
remind the Secretary of State that about 
four years ago important States like 
Gwalior, Travancore, Jeypur, Bhavnagar 
and CJooch Behar — states with large 
populations and possibly with a large 
number of seats — were under minority 
administration. Even now about 26 
States are under minority administra- 
tion, and if they are disqualified we do 
not know at any particular time what 
States would be disqualified, and there- 
fore it is another factor of uncertainty. 
In this connection I would remind the 
Committee, as well as the Secretary of 
State, of a discussion that took place at 
the Second Session of the Round Table 
Conference, on the 23rd of September, 
1931 — ^the proceedings of the Second 
Federal Structure Sub-Committee. The 
Secretary of State, Sir Samuel Hoare, 
then said : “ "When I say an ejBfective 
All-India Federation I mean a Federa- 
tion that is based, first of all, upon a 
definitely Federal foundation and I 
mean, secondly, a Federation with de- 
finitely Federal organs to carry out its 
duties. I do not now wish to go into 
details upon these two main conditions. 
During the course of our discussions we 
shaE have ample opportunity of dis- 
cussing the details that arise in connec- 
tion with them. To-day I would only 
say in a sentence, taking up in particular 
the point of view expressed by the 
Princes this morning, that I do regard 
as one of the conditions of an effective 
All-India Federation a sufficient partici- 
pation of the Princes. Here and now 
1 do not want to he drawn into a con- 
iaroversy about numbers. I would much 
rather hear the views of gentlemen 
around the table npon that very 
important point, but I should like to 
make it clear that, so far as my own 
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views are concerned, I do really regard 
an effective participation of the Princes 
at a reasonably early date as one of 
the basic conditions of the constitution 
that we are discussing. If I might make 
nothing more than an obiter dictum to- 
day I would venture to say that it seems 
to me jpersonally that the 51 per cent, of 
the population, the test suggested by 
Sir Akbar Hydari, is not a very full re- 
presentation of the Princes. I do not 
wish to say any more than that to-day." 

Lord Sardinge of Penshwrst.^ Who said 
that.? 

Sir Manwhhai N. Mehta.'] Sir Samuel 
Hoare. 

"Witness.] A very good speech. I agree 
entirely with it, and it is because of that 
that I put in the provision about seats. 

7657. The same uncertainty remains. 
We do not know what will be the alloca- 
tion of the seats, and I added the second 
uncertainty about the minority adminis- 
trations. The minority administrations 
must be free to come into Federation if 
it is to their advantage as we all believe 
it will he to their advantage to come into 
the Federation, and trustees for the 
benefit of the minority administration 
ought to be free to come into the Federa- 
tion? — ^Is this a question? 

7658. This morning we departed from 
questions. I will ask it in question form. 
Would you believe it to be more in tlie 
interests of minority administration that 
they should be free to come into ike 
Federation ? — Sir Manuhhai has raised an 
important question and a question that 
iwe have very fully considered. We have 
been advised that there can be no ques- 
tion of bringing a minority State, as 
such, into the Federation. It would he 
quite contrary to all the constitutional 
law and usage that has grown up in our 
relations with minority States and, 
although we sympathise very much with 
the point of view that he has just ex- 
pressed, we have found that constitution- 
ally it is quite impossible. That -being 
so, I have always thought myself that we 
might get round the difficulty, assuming 
there is some weightage given to the 
Princes before the whole hundred per 
cent, come into the Federation, by using 
a portion of that weightage for repre- 
senting the minority States, and I think 
Sir Manuhhai (Mehta will find that con- 
stitutionally that is the only way to 
do it. 

7659. I would only point out one more 
difficuliiy. Would lie Secretary of State 
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realize the fact that as he said the other 
day, in the case of future accessions, the 
conditions of accession may have to be 
fixed, not only by the paramount power 
of the Crown, but also by an existing 
Federal Government ? Suppose those con- 
ditions are likely to be a little more 
onerous than they are to-day, then would 
not the minority administrations have 
reason to grumble that they had lost the 
opi^rtunity of entering at a time when 
easier conditions would have been offered 
to them.? — I am afraid there is no con- 
stitutional way round this difficulty other 
than that that I have just explained. 
We have made many inquiries as to the 
views of the Princes themselves in India, 
and we find that, anyhow amongst cer- 
tain of them, there would be very grave 
objection to our taking such action on 
behalf of a minority State. 

Sir Austen Chamberlain. 

7660. May I interpose a question? 
Could the Secretary of State consider an 
alternative which has not yet been men- 
tioned, namely, that in the case of a 
State which was in minority at the time 
of the coming into force of the Constitu- 
tion its rights should be reserved to enter 
on the basis then in force until the Ruler 
came to his majority, and for snch time 
after as was necessary to give him time 
to consider? — Sir Austen Chamberlain 
seems to have made a very valuable sug- 
gestion. I think we ou^t to take it 
into account. 

Sir Manubhai Mehta.] It is a valuable 
suggestion. 

Sir P. Patiani,] As one who has run 
a minority administration for 13 years I 
am bound to say I am against the pro- 
posal of minor estates being forced into 
Federation until the minor has come of 
age. 

Sir Manubhai N". Mehta.] Now that the 
Secretary of State has offered this con- 
cession that, as regards the weightage to 
he given, this fact of minority adminis- 
tration will also be taken into considera- 
tion, X will reserve questions until we 
come 1o Federation. 

Mr. Y. Thombare. 

7661. There are at present certam 
agreements between States and Provin- 
cial Governments, and it may he that a 
portion of the period covered by them 
may he unexpir^ on the date on which 
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the Provinces may be siarted on auto- 
nomy. What would be the position as 
regards those agreements? Will the Pro- 
vincial Go^ermnents be in the position 
or agents of the Central Government in 
that respect or will that be taken inxo 
consideration? — Our intention would be 
to make arrangements of that kind run 
on. 

7662. WTli the Provincial Governments 
be looked upon during the transitory 
period as agents of the Central Govern- 
ment with regard to the execution of 
agreements? — I think, as a matter ot 
fact, it would be the Governor and the 
Governor-General who would protect those 
interests, but anyhow we would see that 
those interests were protected. 

Sir Akbur Rydari.J I presume that 
we are now discussing only that particu- 
lar paragraph 202 of the White Paper? 

Chairman.'} Yes. 

Sir Ahhar Sydari,} 1 have no questions 
to ask on that. My question will relate 
to the part when we are dealing with 
Federation because I have not had an 
opportnni^ of asking questions under 
that heading. Is not that so? 

Chairman.} That is so. 

Sir Akhat Hydari.} Also one other 
question as stated by Sir Manubhai with 
regard to transitory provisions. The 
financial aspect was one of the considera- 
tions which was given by the Secretary 
of State as possibly delaying Provincial 
aatonomy. With regard to that you will 
remember that we promised on behalf of 
the States some declaration as to what 
our position was when we discussed Sir 
Malcolm Hailey’s Memorandum, and I 
was asked to state what that position was. 
1 will make that declaration when we 
take up the financial discussion. 

Mr. N. M. Joshi.} May I ask a ques- 
tion of Sir Samuel Hoare about the 
representation of labour in the Upper 
Chambers ? 

Mr. ZafruUa JSlKan.} Is that on fran- 
diise or on federation? 

Mr. AT. M. Joshi.} 1 am not going 
into the details of the franchise. 

Mr. ZafTiilla K.han.} I am not object- 
ing to anything Mr. Joshi said. I want 
to know whether we are on the first part 
of our two subjects, or on the second? 

® Chairman.] We are now reverting to 
No. 2 on our order. Federation. 

Mr. N. M. Joshi.} In view of the fact 
that the franchise question is not likely 
to come up at all during this Session, 


may I be permitted to ask one or two 
questions, not on the details at all, but 
of constitutional importance about fede- 
ration ? 

Chairman.} I think on the whole that 
it would be well if the Committee and 
Delegates allowed themselves the liberty 
of dealing with the Constitutional aspect 
of the composition of the Houses during 
this examination- I think there are 
several members who have not had an 
adequate opportunity of putting ques- 
tions on that. I should hope, however, 
that the Committee and Delegates would 
agree to avoid the more detailed ques- 
tion of franchise, because it is clear that 
we cannot altogether conclude these 
matters. Mr. Joshi no doubt will see that 
he does not allow himself to slip into the 
interesting and complicated matter of 
the franchise in detail. 

Mr. N. M. Joshi. 

7663. My question is this; Are you not 
providing for any special representation 
for labour in the Upper Chambers either 
Federal or Provincial? You have pro- 
vided for special representation of those 
interests which are not likely to secure 
representation in the Upper Chamber by 
the method of election through the Pro- 
vincial representatives. I want to draw 
^ur attention to the fact that labour 
is not likely to secure representation in 
the Upper Chamber through special 
Labour representatives in the Provincial 
Chambers. You will see that in no pro- 
vince there are sufficient special Labour 
seats which will enable them to secure 
even one seat in the Upper Chamber. 
Last time when questions were asked on 
this point it was suggested that the de- 
pressed class seats may be of some use 
in this respect. As regards that point 
I want to draw your attention to this 
fact that the depressed class representa- 
tives will have to belong to the depressed 
classes themselves and, considering that 
fact, I want to ask you whether you are 
aware that under the present circum- 
stances for some years to come there will 
be very few members of the depressed 
classes who will be able to represent 
Labour interests in the Upper Chamber. 
I may draw your attention to this fact 
that, excepting our colleague, Dr. 
Ambedkar, I know of no other ma' n 
belonging to the depressed classes who 
can defend Labour interests in the 
Upper Chamber as against the able 
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representatives of the industrial and 
commercial interests. I want your views 
on this point. Sir Samuel Hoare? — 
Would Mr. Joshi put it in the form of a 
question It is so dij0Bcult, if somebody 
makes a long speech, for me to know 
what to say. 

7664. My question is this; Is it your 
information that among the depressed 
classes there are a su£6cient number of 
people who will have the ability to defend 
special labour interests in the Upper 
Chamber if we depend upon the de- 
pressed class representatives to defend 
the Labour interest? — Supposing there 
were not a sufficient number of suitable 
depressed class candidates, the depressed 
classes could elect somebody else if they 
wished from the Provincial Councils. 

7665. The depressed classes will natur- 
ally want to have their own men.?* — ^Yes, 
but Mr. Joshi's argument was that they 
could not produce anybody who was 
capable of representing Labour interests. 
They can elect anybody they like. 

7666. The depressed classes, in tlie first 
place, would like to have their own men. 
They are elected by a depressed class 
constituency, and on account of the fact 
that they are elected by a depressed class 
constituency they will naturally prefer 
to have a depressed class man. If Sir 
Samuel is not willing to reply to that 

question? 1 do protest against that 

observation. I am willing to reply to 
everj^ question that is asked me. Mr. 
Joshi will see, when he reads the short- 
hand notes of what he has been saying, 
that he has not got near asking me a 
question of any kind. If he will ask me 
a question I will answer it, 

7667. My question was: How do you 
expect the depressed class representatives 
to elect men who will represent Labour 
interests? That is my question? — T 
would have thought ( I speak subject to 
correction) that the depressed classes 
were essentially of the labouring class, 
and they were very likely to elect some- 
body of the type contemplated. 

Mr. M. Joshi,"] Will the depressed 
classes not like, when they are asked to 
elect members, to elect members 'from 
their own class? 

Mr. Zafrulla Khan.] Will those mem- 
bers who are elected from among the 
depressed classes be able to defend the 
depressed classes interests in the Upper 
Chamber? 
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Mr. N. 21. Joshi.] That is not my 
business. 

Mr. Znfrulla Khan,] What is your ex- 
pectation ? 

Mr. .V. M. Joshi. 

7668. If you ask me that question 1 
shall say that many of them will not be 
able to do it, but at the same time, that 
is not my business. My question to the 
Secretary of State is that as far as his 
knowledge of the present intellectual 
position of the Depressed Classes goes, 
does he expect the Depressed Classes re- 
presentative to be of any use for the 
working classes in the Upper Chamber? 
—My answer would be yes; I do expect 
that it will he of use to them; but I 
think it would probably he better if Mr. 
Joshi would put that question to Dr, 
Ambedkar. 

7669. May I ask a second question on 
that point? Will the Secretary of State 
explain why when he gives a special kind 
of election to Europeans, Anglo-Indians 
and Christians, he is not prepared to 
make the same concession to Labour? — 
We have never regarded Labour as a 
community within the meaning of the 
word ^‘community*’ in India. 

7670. May I ask you then to explain 
why you consider it to be absolutely 
necessary that there should be representa- 
tion of communities and not of interests? 
— ^This is a very wide question. Lord 
^thian’s Committee took the view that 
interests should be represented in the 
Lower Chamber, hut not in the Upper 
Chamber. I have accepted that view- 

7671. But what were the reasons for 
that view? — ^If Mr. Joshi will look at 
Lord Lothian’s Committee’s Report, he 
will find the reasons set out at length. 

7672. I have not yet seen any reasons 
there; that is why I am asking you, Sir 
Samuel Hoare. May I ask only one 
question as regards the Franchise, and 
that question is about wage earning as 
a qualification. It was suggested that it 
was difficult to find out what the actual 
wage of a man is. If I tell you that 
there are certain classes of people whose 
wages it is not difficult to find, will you 
include wage earning as a qualification 
for that class? The classes, in my view, 
are those workers who work in what a^e 
called organised industries? — ^No. I am 
afraid we came to the view that we did 
not regard it as a practicable proposi- 
tion, Sir John Kerr yesterday gave very 
conclusive reasons against taking wage 
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paruing as a qualification in the country. 
He did admit that it Uiight bo more 
possible to apply the test in the towns; 
but whether that be so or not, we do 
not think that we could isolate the 
two sides of the problem, and we do 
not think, therefore, that it is a suitable 
test for the Franchise. 

Mr. y. M. Joshi,} May I ask what is 
your objection to the isolation? 

Chairman.'] That was one question 
quite outside our rule, Mr. Joshi; a 
great concession, I think I should have 
it on my conscience if I allowed you to 
commit a second offence. 

Mr. N. M. Joshi, 

7673. Very well. In replying to my 
question, Sir Samuel Hoare, about the 
right given to subjects of Indian States 
for provincial elections, and when I asked 
yon whether a similar right could be 
secured for British Indiaus in Indian 
States, you gave me a reply that you 
did not like to make any kind of inter- 
ference in the internal affairs of the 
Indian States. My question to you is 
this : VTien two countries make a treaty 
of reciprocity on any subject, is it con- 
tended that tbe two countries have a 
right to interfere in the internal affairs 
of the other country? Take, for instance, 
a treaty of reciprocity between one 
country and another as regards tariffs: 
it does not mean that because there is 
a treaty of reciprocity one country inter- 
feres with the internal affairs of the 
other country. Do you consider, when 
that proposal is made to you, that if any 
rights are secured to subjects of the 
Indian States similar rights should be 
secured to British Indians in the States 
hy means of treaties — ^I could give a 
number of answers to a general question 
of that kind, but I think perhaps it is 
sufficient to say that if we made it a 
condition that we should have these 
powers of interference and intervention 
in Indian States, we should not have an 
AD-Tndia Federation at all. No Princes 
or no States would enter the Federation. 


Chairman, 

7674. I propose now to adjourn the 
hearing of the evidence of the Secretary 
of State on the matter of Federation. 
Secretary of State, I understand that,, 
before the adjournment, you desire to- 
make a statement which is to go upon 
the Note? — ^Yes, my Lord Chairman. It 
is a very short statement. I wanted to 
say a word or two to the Committee and 
the Delegates about the position with 
regard to Burma. The position in a sen- 
tence or two is this: 

The Government are not at the present 
time in a position to make a definite 
recommendation to the Joint Select Com- 
mittee upon the subject of the separa- 
tion of Burma, though we should hope 
to be in a position to do so, say, in the 
early autumn. In the meanwhile it 
seemed to me to be the course that was 
best in the circumstances and most con- 
venient to the Committee that I should 
circulate to the Committee a Memo- 
randum pointing out what would be the 
constitxftional position of ’Burma, if 
Burma were separated on the basis of 
the Prime Minister's statement. I am, 
therefore, proposing in the course of the 
next few days to circulate to the Joint 
Select Committee such a Memorandum. I 
am not asking them to take any decision 
upon the Memorandum; neither am I 
asking them to discuss it at this stage 
at all. 1 am asking them to take it as 
one of the papers circulated to the Jdint 
Select Committee for their consideration, 
and I would ask the Lord Chairman and 
the Committee to have a discussion as 
to what should be the best course to be 
taken with reference to Burma at some 
time early in the autumn. 

7675. Of course, you would desire that . 
the Delegates should have copies of the 
Memorandum? — Certainly; it is with 
that object that I am circulating it now* 

Sir Austen Chamberlain. 

7676. Is it to be circulated for confi- 
dential information or for publication P 
— It had better be circulated for publi- ' 
cation. 


. {The Witnesses are directed to withdraw.) 

Ordered, That the Committee be adjourned to Tuesday next, at half-past Ten 

o’clock. 
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are further examined. 


Sir Austen Chamberlain.^ My Lords and 
Gentlemen, I have a request from the 
Begum Shah Nawaz to be allowed to put 
four questions on the franchise. I feel a 
great difficulty in departing from the pro- 
gramme which was set for to-day. I am 
afraid if we start again with the fran- 
chise it will not be confined to her four 
questions, but will spread to other 
matters, and I think I must continue 
with the programme as settled by the 
Lord Chairman. 

Mr. Y. Thomhare, 

7677. Negotiation is going on at present 
with the Princes as regards the question 
19355 


of allocation of seats, so I am not going 
to put any questions which will prejudice 
the course of the negotiations, but there 
are obvious difficulties in the way. In 
case His Majesty’s Government have to 
give the final decision, would they be 
pleased to consider, as has already per- 
haps been suggested, that the idea would 
he to maintain a balance between the 
larger States, the medium States and the 
smaller States? — (Sir Samuel Scare.) 
Yes, we should certainly desire to main- 
tain that balance. 

767S. In that case would Government 
he pleased to consider that there will be 
some States which will have a special 
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advantage on account of blocks or two 
or more votes at their disposal, as they 
will be exercised solidly, unlike, perhaps, 
votes that may be assigned to the Pro- 
vinces, and that the other States with 
only fractional representation will labour 
under a correspondingly heavy disability. 
Would Government be pleased to con- 
sider that? — I think we must certainly 
take a point of that kind into account. 
I would, however, add that 1 should have 
thought the smaller States would 
have had more influence than is suggested 
in the question from the very fact that 
there will be representation by groups, 
and I am assuming that, although a par- 
ticular small State might not have indi- 
vidual representation, it might have effec- 
tive representation from the other mem- 
bers of the group .with which it was work- 
ing. 

7679. The White Paper proposes that 
the Governor-General in his discretion 
should nominate representatives from the 
States? — ^No. 

7680. There are ten seats altogether to 
which nominations will be made by the 
Governor-General in his discretion as re- 
gards the Upper House P—Yes. I was not 
quite sure to what point Mr. Thombare 
was referring. That is so. 

7681. Perhaps four of these seats will 
be from the States. Would not that dis- 
turb the balance that His Majesty’s 
Government may have in the allocation of 
seats, because it will give four out of the 
546 States a greater representation than 
is given to the remaining States? — No; 

I would have thought it would have 
worked the other way. It would be pos- 
sible on occasion to use this small num- 
ber of nominated seats as a means of 
redressing the balance, and I think 
myself the Governor-General, both in the 
case of British India and in the case of 
the Indian States, would take that into 
account in making his nominations. 

7682. It would be open then to the 
Giovemor-General to take into account 
the need of redressing the balance in the 
case of States with only fractional repre- 
sentation? — Yes, certainly. 

7688. The White Paper gives Coorg one 
Beat both in the Lower and in the Upper 
House, though it has a population of 
only 167,000 odd. Will Government be 
pleased to consider the applicability of 
the principle underlying it to the cases 
of the important small States— not the 
full one vote, but something? — Mt. Thom- 
bare’s question raises a big issue. The 


very essence of grouping is that there is 
not an opportunity for the individual 
representation of all the States, and it 
wo-uld be difficult for me to give an 
answer to his question either Yes or No 
without suggesting something that is no-t 
intended. Our intention is definitely a 
representation of these small States by 
groups. 

76S4. Provided it were practicable, 
would Government be pleased to consider 
that those States might have certain 
minimum representation, for instance, 
one seat amongst two States? — It all de- 
pends on the number of seats available 
and the method or allocation, and until 
those two factors are deflned it is im- 
possible for me to give a deflnite answer 
to tho question. 

Marquess of Salishury. 

7685. When does the Secretary of State 
think these two factors will be decided ? — 
Of course, it rests very much with the 
Committee — the question of the number 
in each Chamber — and as to the alloca- 
tion, I am pressing on with the negotia- 
tions as quickly as I can in India. 

7686. It depends upon negotiations in 
India? — ^With the allocation I think it 
has always been clear that we are 
anxious, if we can, to obtain agreement 
among the Princes themselves, and we 
are still going on with negotiations to 
that end. I hope they will succeed. 

Mr. Y. TKornbare, 

7687. In certain Federal Constitutions 
there is a limit put to the number of 
seats allowed to the most populous units^ 
so that their representation is below what 
they would have according to the strict 
population ratio. The White Paper also 
gives a similar treatment to Bengal, 
Madras and the United Provinces. Would 
Government be pleased to consider the 
applicability of this principle to the case 
of the States so as to increase the weight- 
age that can be given to the smaller 
States ? — ^Here again my last answer 
applies equally to this question- These 
are matters for discussion and negotia- 
tion, and it is impossible while these two 
factors are undecided, namely, the num- 
ber of States and the method of alloca- 
tion, to give an explicit answer to a 
que^ion of that kind, but, as 1 said at 
^e beginning of my observations this 
morning, certainly we wish to carry witht 
us not only the big States, not only the 
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medium States, but the smaller States as 
well, and we have to take into account 
the three dijfferent points of view in the 
system of allocation upon which we are 
engaged. 

Sir A¥baT Kydari. 

7688. May I ask one question with 
reference to that? On the same con- 
sideration 1 suppose you take into account 
the fact that the Central Provinces in- 
cluding Berar would have eight seats, 
and Sind and Orissa and the North West 
Frontier Provinces would have five seats 
each, and, as Indian States are coming 
individually, Hyderabad, with a popula- 
tion as large as that of the Central Pro- 
vinces, even if Berar is included, would 
have, according to the reasoning of Mr. 
Thombare, eight seats, and Mysore, at 
least five seats. You would have to take 
into account considerations of that kind 
also. I am not suggesting you should 
give me a final answer, but I do suggest 
that that would be also a consideration? 
— ^It was just because of those facts that 
I gave the answer that I did give to 
Mr. Thombare. We are very conscious 
of these facts, and they are just the ^nd 
of facts that we are constantly consider- 
ing in the discussions that we are having 

with the Princes, 

« 

Mr. Y. Thombare, 

7689. For myself I have stated that the 
larger States, on account of the blocks 
of votes at their disposal, will have 
special influence. There is only one 
question more: On a scrutiny it appears 
that if States with a population of above 
five lakhs each are allowed to have one 
seat each in the Lower House for a unit 
of 'population of 500,000 subject to the 
variation that 2,000,000 ^uld qualify for 
two seats, 3,000,000 for three, and so on, 
the Chamber States could have in some 
cases two seats for each three of them, 
and one seat for each two of them at the 
minimum*. I do not want any final 
answer about it, but would Government 
be pleased to give their consid.eration to 
such a scheme of allocation of seatdP— I 
+ihiTilr one has got to take into account 
factors other than the factor of mere 
population. The more I have been into 
this question of grouping the more clear 
1 am that you cannot solve it as you 
would solve a mathematical sum. You 
have got to take a lot of issues into 
account. That is one further reason why 


I am very anxious that the States should 
settle it in agreement amongst themselves. 

7690. My question was .with regard to 
the Lower House, where population would 
be the basis in the main. There might 
be an augmentation of votes in some way 
or another so long as the full number of 
States were not entering into the Feder- 
ation. Would an opportunity be taken 
in that case to consider the practicability 
of giving additional representation to 
States with only fractional representa- 
tion ? — I think that is one of several 
points that should be taken into account. 

Sir Manv^hai N, MeJiia, 

7691. May I request that, as we are 
dealing with Federation and the States 
have a very close and intimate concern 
with the question of Federation, I may he 
allowed the latitude of extending my time 
by about a couple of minutes more? I 
will first ask some questions regarding 
the strength of the two Federal 
Chambers. Secretary of State: May T 
inquire, is it not a fact that at each 
sitting of the Round Table Conference 
we have considered this question and 
have arrived at certain tentative conclu- 
sions? For instance, at the first Round 
Table Conference, when we discussed the 
question, the conclusion arrived at was 
that the Lower Chamber should consist of 
250 and the Upper Chamber of 100 to ISO, 
At the Second Round Table Conference 
the question was discussed at length and 
the numbers arrived at were : Lower 
Chamber, 300; Upper Chamber, 200. 
Then the question was referred to the 
Franchise Commififiee. I^rd liOtMian's 
Committee recommended, for the Lower 
House the total of 460. He did not 
recommend any change in the Upper 
House and that question was again dis- 
cussed at the Third Round Table Confer- 
ence. As the result of the discussions 
at the Third Round Table Conference the 
numbers now recommended by the White 
Paper are 376 for the Lower House and 
260 for the Upper House. Are these 
figures correct? I believe they are 
correct? — think so. Certainly, the 
figures of the White Paper were correct. 

Sir Ahha/r Sydari,'] What was the re- 
sult of the Third Round Table Confer- 
ence? 

Sir Manubhai N, Mehta, 

7692. I am asking that. Tn the Second 
Round Table Conference decided 
opinion was expressed by the Princes that 
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in the Lower House the numbers should 
not be ICbS tlian 2o0. May I refer you to 
the remarks of the Princes and of Sir 
Akbar Hydan in the proceedings of the 
23rd of September, 1931? May I say 
that Sir Akbar Hydari referred to the 
oonclusions of the First Round Table 
Conference and said that the numbers 
were 250 in the Upper House and 100 to 
150 in the Lower House? Then he 
urged that the numbers might be small . 
The Maharaja of Bikaner said: May I 
say that is an individual expression of 
opinion; it is not made for the Princes. 
(Sir Akbar JEydari.) I have not given it 
as such; I have said this is my strongly 
held view*. But here again, if our British- 
Indian colleagues all strongly feel that, 
in view of the increase in population as 
shown by the Census of 1931, some ad- 
vance should be made upon these figures, 
1 submit that the number of the Lower 
House should not be advanced beyond 
350, and that then the figure for the 
Upper House should be not beyond 250.” 
b it not then correct for me to say that 
Sir Akbar Hydari at the Second Round 
Table Conference fixed the maximum 
number for the Upper House at 260? — 
I think that Is a question you had better 
address to Sir Akbar Hydari. 

Sir Manubhai N. Mehta.^ I am re- 
ferring to the Minutes. 

Sir Austen Chamberlain.'] Sir 
Manubhai, is not it possible to put your 
questions a little more shortly, without 
reading long extracts? We are rather 
pressed for time. 

Sir Manubhai N. Mehta.] Yes. I wfll^ 
only read one extract now, but the 
others will be short questions. Coming 
to the weightage question, I would re^ 
mind the Secretary of State of his speech 
in the proceedings of that very date in 
1931, and then I will ask my questions. 
“ Then there was another detail,” Sir 
Samuel Hoare said, “ a very important 
detail, that was raised this morning, 
namely, this. Supposing a large n^ber 
of Princes do not enter the Federation at 
once, what is to be their voting power 
until the full number enters? I under- 
stood Mr. Sastri to say that he thought 
that the voting power should be stricHy 
proportionate to the number of Princes 
aiCtually in the Assembly at a given time. 
Niocw, that sounds all very well from a 
logical point of view, but we must re- 
member this, that in creating this Fed- 
eration we are bringing together two 
separate interests, and I myself can quite 


believe that the Princes would say them- 
selves that they really would be placing 
tliemsehes at an unfair disadvantage 
if they entered the Federation, even 
though It be in comparatively small 
numbers, -without having an effective 
voting power. I venture, therefore, just 
to throw that out in the discussion as a 
-word of general caution.” As you said 
in reply to Lord Reading and in the 
course of examination, you w'ere pre- 
pared to give some extra weightage to 
the Princes at the outset if they did not 
join in sufiScient numbers. According to 
the limits laid down by the White Paper, 
51 per cent, was the minimum and at 
that strength the Princes would be 
enti-tled to only 20 per cent. The -t^tal 
strength allowed is 40 per cent. That 
means that with every 10 per cent, in- 
crease only four more votes would be 
given. May I i,nqu{ir6 if you have 
thought out what would be the extra 
weightage that you would allow? — I 
w'ould not myself go up to the full 100 
per cent. 

7693-4. May I inquire, in view of the 
difficulty I pointed out the other day 
about minority administrations, whether 
you would not be inclined to treat it 
more leniently and give it extra weight- 
age on account of minority administra- 
tions? — think one has to take the 
minority question into account. My own 
view would be that 100 per cent, weight- 
age -would be too much. As to the exact 
percentage below 100 per cent., I think 
that is a question for discussion. I have 
a rough view in my mind, but I would 
prefer to hear the views of the Committee 
before I expressed any final pronounce- 
ment upon it. 

7695. One more question about weigh-fc- 
age. Has the Secretary of State thought 
of giving this extra weightage on any 
uniform principle, either, say, that the 
extra weightage might he given to the 
smaller Sta-tes, or might be given to 
larger States, on account of their popu- 
lation? Has any uniform principle b^n 
thought of? — Here, again, I have thought 
that„ in the first ii^tance, it is essen- 
tially a -question for the Princes them- 
selves. What I have in mind is nothing 
in the nature of an official bloc nomi- 
nated by the Viceroy, hut a strengthen- 
ing of the States representation for the 
purposes for which the Sta-tes en-ter -bhe 
Federation. That seems to me to be 
essentially a case, in the first instance, 
for the !^inoes themselves, and 1 would 
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welcome an expression of opinion from 
the Princes’ representatives and from the 
Princes themselves as to how from their 
own point of view that weightage could 
best be made. 

7696. That the Princes’ representatives 
will consider and give. I will turn to 
another point, and that is the permission, 
or rather the opportunity allowed for 
moving resolutions or questions in the 
Federal Legislature, with the permission 
of the Governor-General to ask questions 
regarding even non-Federal matters in 
the two Houses. In this connection, 
would the Secretary of State please look 
to the present provisions in the Indian 
Legislative Rules. There are two rules. 
The rules are : “ Provided that no ques- 
tion shall be asked in regard to any of 
the following subjects, namely .... 
(ii) any matter affecting the relations of 
any of the foregoing authorities with any 
Prince or Chief under the suzerainty of 
His Majesty, or relating to the affairs 
of any such Prince or Chief or to the 
administration of the territory of any 
such Prince or Chief.” May I ask if 
there is any reason why this privilege 
should be attenuated under the White 
Paper .f* Would it not be more pleasing 
to the Princes, and would it not induce 
the Princes to join if the present rule is 
adhered to instead of being changed? — 
I think substantially the existing position 
will continue. I think we have to take 
into account, with the institution of the 
Federation, the possibility of certain dis- 
cussions being not only necessary, but 

» being admitted to be necessary by every- 
body concerned. I have in mind par- 
ticularly discussions concerning a British- 
Indian subject or a British-lndian Com- 
pany; it is those kind of questions which 
we have in mind when we contemplate 
discussion about the affairs of the States. 
It is nothing more than that. 

7697. May I ask if this formula be 
accepted, that where the Minister reply- 
ing to these questions is responsible for 
the policy to be carried out, then the 
question may be allowed, but if it is 
purely regarding internal administration 
of the State, and the Minister is not 
responsible", questions or resolutions may 
not be allowed? — ^I feel we have got to 
Ipok into this definition again. As at 
present advised, T do not want to cut 
out the possibility of the kind of dis- 
cussions to which I (have alluded. 

7698. I ask you, may not the present 
rule be adhered to? — am advised that 


under the present rule discussioius of that 
kind would be cut out, and I think it 
would be a mistake, from every point of 
view, not only from the point of view 
of British India, but from the point of 
view of the States, as well. I think we 
had better look into this definition fur- 
ther and try to meet the two points of 
view, namely, that we do not want dis- 
cussions in the Federal Legislature upon 
questions which do not concern the Fede- 
ration at all, namely, the internal affairs 
of the States; but we do not want to cut 
out the kind of questions to which I have 
alluded, that is to say, questions con- 
cerning British subjects or British com- 
panies. 

Dr. B. R. A'mhed'kar. 

7699. May I say one thing, Sir Samuel. 
You said internal administration. That 
would mean internal administration, so 
far as it does not appertain to subjects 
which are Federal? — Exactly, 

Sir Manuhhai N. Mehta. 

7700. I come now to the Federal sub- 
jects. Would the Secretary of State 
kindly tell me if the present arrangement 
by which the Federal subjects and their 
discussion as Central subjects are all 
grouped is quite satisfactory P The 
Princes do not like this present arrange- 
ment because the first 43 or 49 subjects in 
Appendix VI are really Federal, whilst 
the latter subjects, up to 63 from 49, 
they were inclined to regard as Central. 
Now, grouping them together under one 
head, is likely to give them a wrong im- 
pression, that they can deal even with 
the latter subjects which might become 
Federal? Would there be any objection 
to treating them or classifying them 
separately? — Sir Manuhhai Mehta raises 
a question that we have discussed in 
some detail. It is not so much a question 
of principle as a question of Constitu- 
tional convenience. We have been in- 
formed by our expert advisers that 
judging by the experience of other Con- 
stitutions the fewer lists you have, the 
better. The more lists you have, the 
more opportunity there is for litigation, 
and for a ‘‘ No-Man’s Land ” between 
the various lists. On that account, we 
have been very anxious to keep the lists 
as few as possible, and as simple as pos- 
sible. It was upon that ground, chiefly, 
that we included all these Central Ser- 
vices, • whether they are Federal or 
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whether they are British-Indian Central 
Services, in* one list, drawing, however, 
a gap between the two, as Members of 
the Committee will see upon page 115, 
and realising the whole time that the 
Princes are, speaking generally, only con- 
templating coming in upon the first 48 
subjects. That is the reason why we put 
these two chapters into one list. 

7701. The gap intervening between the 
two is not quite explicable and under- 
standable by people who do not know 
why they are so arranged. May I draw 
attention or recommend to the Secretary 
of State to adopt the .principle which has 
been adopted in the German Constitution, 
by which subjects which are exclusively 
Federal are separated from subjects which 
are concurrent and those which are 
purely Provincial. That would be a much 
more intelligible arrangement, to which 
the Princes would have no objection. 
Would not that be preferable? — A& 1 say, 
this is essentially a question for Consti- 
tutional experts. My expert advisers 
have been in favour of this single list. 
It is obviously a question that the Com- 
mittee must consider, but let me again 
say it is not a question of principle; it 
is a question of Constitutional con- 
venience. 

Mr, Y, Thombare. 

7702. Could they amplify it in a sub- 
sequent note on the question of Consti- 
tutional convenience? — will look into 
that suggestion. 

Marquess of Salisbury, 

7703. Might I just ask the Secretary of 
State about the gap in the list? He 
cannot very well reproduce the gap in the 
ultimate Act of Parliament; there will 
have to be something done to mark the 
difference? — I think that , is certainly so, 
but .whether it should go to the length of 
having a separate list, I would not like 
now to express an opinion upon; in fact, 
my advice is against a separate list at 
preset. 

Sir ManubJiai N. MeMa. 

7704. The Secretary of State is, of 
eomnae, aware that the Princes are very 
solicitous about the sacredness of their 
Treaties. There is one section, 132, in 
the Government of India Act at present : 

All treaties made by the East India 
Company, so far as they are in force at 
the commencement of this Act, are bindr 
ing on His Majesty.** May I ask why 


such a section has not been repeated in 
the White Paper? — My answer, on the 
face of it, -would be that it has no place 
in the White Paper, for the very simple 
reason that we do not regard questions 
of paramountcy as coming into the 
Federal Constitution at all. 

7705. W’e have already once referred to 
the question of subjects to which they may 
agree to bring into Federation by treaty 
or otherwise. The Princes are apprehen- 
sive of this term “ or otherwise.** If 
some reference had been made -to the 
Treaties in the White Paper, their minds 
would have been reassured. That is .why 
I ask the Secretary of State, will it not 
be equally useful to bring such a provi- 
sion about treaties into the White Paper? 
— ^No; I think myself it would be a great 
mistake, both from the point of view of 
the Indian Princes themselves and also 
from the point of view of the prerogative 
of the Crown. I think the much better 
course would be to meet Sir Manubhai 
Mehta’s point by removing the worda 
“ or otherwise ** from the proposals. I 
am informed -that there is no need to re- 
tain them. 

7706. One last question, and it is about 
Article 110 of the White Paper: “It 
will be outside the competence of the 
Federal and of the Provincial Legisla- 
tures to make any law affecting the 
Sovereign or the Royal Family, the 
sovereignty or dominion of the Crown 
over any part of British India.** Is 
there any objection to bringing forward 
the relations or position of the Princes 
under this section, so that it may he be- 
yond the purview of the Federal Legis- 
lature ever to refer -bo these treaties or 
to change them? — ^Here again my answer 
is the same answer that I gave just now. 
We think it is much better from the point 
of view of the Princes to keep questions 
of this kind out of the Act. I think if 
they will consider the reactions of any 
other course, thby will see that thak is 
really the wisest course frpm their own 
point of view. 

Nawab Sir Liaqat JSayat~Khan. 

7707. Secretary of State, is ,it not con- 
templa-fced under the ‘White Paper scheme 
that the contents of Federal jurisdiction 
with regard to the S-ba-tes would be ex- 
pressly limited to subjects and powers, 
specifically transferred under the Instru- 
ments of Accession, and that any addi- 
tions thereto would be subject to subse- 
quent agreements between the parties 
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ot>iicerned. Is that the position taken up 
by the White Paper? — Yes, it is. 

7708, Then proposals 11, 18 and 20 of 
the White Paper deal with the special 
powers of the Secretary of State and the 
Governor-General with regard to the Re- 
served Departments, and to their special 
responsibility with regard to Transferred 
Departments. Is it understood that the 
exercise of these powers so far as they 
affect the States will not override and 
will^be subject to the existing treaties, 
engagements or Sanads between the 
Crown and the States ? — Yes, I think that 
is the case with this one reservation that 
no doubt is in Sir Liaqat’e mind as well, 
except so far as the treaties and Sanads 
are altered by the Treaties of Accession. 

7709. That I admit. May it be 
assumed that with regard to the Upper 
House as well as the Lower House, as in 
the case of British-Indian Provinces, 
there will be Appendices attached to the 
Act indicating the distribution of seats 
out of the States’ quota to the various 
States?— Yes, there must be. 

7710- Am I correct then in stating 
that there is nothing in the White Paper 
Proposals to prevent such of the States 
as may so desire to pool their allotted 
quota of the seats and wherever 
possible ” select joint representation on 
such terms as may be agreed? — No, we 
do not contemplate dealing with ques- 
tions of that kind in the Constitution 
Act at all. I have always taken the view 
that questions of that kind are really 
questions of internal organisation for 
the Princes themselves; and there will 
be nothing in the Constitution Act, so 
far as I contemplate it, that would either 
ordain an arrangement of that kind or 
would preclude it. 

7711. In view of the very strong body of 
opinion amongst the States on this ques- 
tion, could you kindly consider the ad- 
visability of making it deffnitely clear 
in some suitable manner, if not in the 
Act at least in the Appendices proposed, 
that such joint action will be permissible 
for such States as may so desire? — I 
would have preferred to leave a question 
of this kind as really a question of 
internal organisation. I do not myself 
see how it could come into the Constitu- 
tion Act; nor do I quite see how a refer- 
ence to it could be made in the Constitu- 
tion Act. 

7712. Perhaps in the Appendices re- 
JAting to the allocation of seats amongst 

States. Is it possible to mention it 


there somewhere, that it is open to the 
States to enter Federation by any private 
arrangement that they might make ? — Off- 
hand, I see a difficulty about mentioning 
it in any part of the Act, and, of course, 
the Appendices are a part of the Act; 
presumably, they will be scheduled to 
the Act. It is, of course, for the Joint 
Select Committee to consider whether or 
not they would mention this desire of 
certain of the Princes in their Report. 

Sir Sari Singh Gour. 

V713. Do I understand the Secretary of 
State to mean that the Act deals with the 
relationship of the Federation and the 
States and cannot make an excursion into 
the relationship of one State with another 
inter se ? — Not over and above the group- 
ing, that, of course, will come into the 
Act. 

Nawab Sir Liaqat Hayat-Kfian. 

7714. May I ask you to turn to Pro- 
posal 41 of the White Paper at page 47 ? 
If a decision of the Joint Session, con- 
templated under thie paragraph be by a 
bare majority, do you not appreciate, as 
was pointed out at the second Round 
Table Conference, that in view of the dis- 
parity between the strength of the two 
Houses, this proposal will seriously de- 
tract from the co-ordinate authority of 
the Chambers, and would^ m fact, mean 
that any proposal which had very sub- 
stantial support in the Lower House 
could in certain cases be passed in spite 
of the unanimous opposition of the Upper 
House? — I am afraid that it is inherent 
in any proposal for the settlement of dis- 
putes by a Joint Session of the two 
Houses, that the larger House has a defi- 
nite advantage, and I think we have got 
to accept that as an objection to the 
system of joint Sessions. The difficulty 
is to find a better way of settling disputes 
between the two Houses, I would hope, 
in answer to- Sir Liaqat’s further ques- 
tion, that the kind of situation he con- 
templates would not arise. I would have 
thou^t myself that it was very unlikely 
that the Lower House, in which the 
Princes will have a representation of 
33J per cent, would be solidly against 
the Upper House, or that the Upper 
House, in which Britislmlndia 'has a 
representation of 60 per cent, would be 
solidly against the Lower House. I 
would have thought that in the matter of 
disputes between the two Houses there 
would be much more cross voting than 
that kind of situation contemplates. 
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7715. Would you kindly turn then to 
Proposal 4>, at page 49 of the White 
Paper. Is it correct to assume that the 
White Paper contemplates that the Federal 
Executive will have to carry the confi- 
dence of the Legislature, and therefore, 
will be responsible to both Houses and 
not to any individual House. Is that the 
correct position? — ^Yes, it is certainly true 
to say that the Federal Government will 
depend upon both Houses. 

Nawab Sir Liaqat Hainf-Khan.! Wi’l 
it not seriously detract from the influence 
of the Upper House orver ihe Executive 
if it were not given an effective share in 
the control of supplies? 

Marquess of Salisbury, 

7716. I do not know whether I might 
intervene and ask whether the Secretary 
of State has a clear idea in his mind of 
what he means by the responsibility to 
both Houses? I am afraid I have never 
been able quite to understand the phrase? 
— Would Lord Salisbury ask me a ques- 
tion about it? 

7717. Supposing the Government re- 
ceived a Vote of Confidence in the Lower 
House and was refused a Vote of Confi- 
dence in the Upper House, what would 
they do? — ^It would depend upon how 
serious they regarded the crisis. It might 
be that there would be a deadlock be- 
tween the two Houses; in that case, they 
might have to have recourse to a Joint 
Session. 

7718. On a Vote of Confidence — ^Yes, I 
do not see why they should not. I sup- 
pose it would be upon some substantive 
motion. 

Marquess of Lothicm.J Would not the 
XK)sition be the same as the position in 
this country before the passage of the 
Parliament Act? 

Marquess of Salisbury. 

7719. My Noble Friend is at least as 
good an authority as I am, perhaps much 
belter, but 1 should have said that even 
before the passage of the Parliament Act, 
there was no question that the Govem- 
ment was responsible only to the House 
Cff Oommons? — I think it must depend 
Upon whether or not the Government 
o«ild carry on with the support of 
one House, and if it could not carry on, 
whetiber it then would ask for a dissolu- 
tion, or whether in a particular case 
there would be a demand for a joint 
Session. It is impossible to give one 
general answer to a question that really 


covers numbers of different kinds of 
contingencies. 

Lord Eankeillour. 

7720. Section 41 contemplates, surely, 
a Bill, not a Resolution.® — Yes. I was 
contemplating a substantive motion of 
some kind, a vote of some sort. 

7721. But would there be any point in 

that going to a Joint Session at all? — I 
think it must be judged upon the situa- 
tion. ^ 

Sir S, Gidney. 

7722. My Lord Chairman, may I ask 
just oife question of the Secretary of 
State? In the event of a Vote of no 
Confidence being passed in the Lower 
House, and the Government being unable 
to form a Ministry, and considering that 
it is a joint Ministry, would it not affect 
the Upper House, too? — ^I do not quite 
follow the question. 

7723. Would it mean the dissolution 
of both Houses in the event of such an 
impasse? — ^I conceive that it might, but 
I can conceive also that it might not. 
it depends upon the type of crisis. 

Marquess of Salisbury. 

7724. The way I should like to put the 
question is this : Is it not really the fact, 
as the Secretary of State says most 
reasonably, that it depends upon the cir- 
cumstances of the case, that the thing 
really does not have much meaning at all, 
being responsible to both Houses? — ^No, 

I would not admit that conclusion, 

Earl Peel. 

7725. Secretary of State, does not it 
really depend upon the use and wont? — 
If I may just complete my answer to 
Iiord Salisbury, I think he must take 
into account the contingency of a Joint 
Session. A Joint Session does bring in 
both Houses, and the Government mighi/, 
in one way or another, stake its fortune 
upon a Joint Session. 

7726. I think that is a very fair 
answer, but tbe Secretary of State heard 
the question of my Noble Friend, Lord 
Rankeillour. Clause 41 does not apply 
to anything except a Bill.?— Yes. I 
I think we ought to look into that point 
further to see whether it should not be 
clear that it would also cover a sub- 
stantive motion of some kind in which 
both Houses could be brought into action. 

I would remind Lord Salisbury, that 
he would look at Clause 48, he would 
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see there that both Houses are brought 
in upon the field of supply; and I think 
he will agree that in his experience sup- 
ply is very often the issue upon* which 
Governments stand or fall. 

Marquess of Salisbury I will not pur- 
sue it now, because I will have a further 
opportunity later on. 

Earl PeeL 

7727. 1 was in the middle of a ques- 
tion, but I was going to ask this general 
question, whether the use and wont and 
development of the Constitution will not 
determine, as time goes on, which is the 
more powerful House of the two; it may 
be the House called Lower, it may be 
the other House. Then one would be 
really the dominant House, and, in fact, 
though not in theory, the Government 
would probably be responsible really to 
one House. Is not that how it is likely 
to work out? — think, judging from 
the experience of other Constitutions, 
that is the way it usually does work out. 

7728. And, therefore, these other ques- 
tions are rather theoretic than practical, 
are they not, with great respect to those 
who asked them? — They are something 
more than theoretic. After all, the con- 
ditions are somewhat exceptional, namely, 
the fact that one of the units of the 
Federation attaches considerable import- 
ance to the Upper House, in which it 
has a larger representation, think 
that fact must always carry weight in 
the development of a Federal Constitu- 
tion in India. By no arrangement that 
you can make can you establish an abso- 
lute equality, of course, between the two 
Houses; that is impossible. 

Lord Bankeillour. 

7729. It is not a theoretic proposition 
that the Upper House may throw out 
supply in this case? — ^Exactly. 

Lord Eustace Percy. 2 The question is 
whether the Upper House can grant sup- 
ply. If it be true, that in this country 
in practice the Government is respon- 
sible to the House of Commons only, it 
is because the House of Commons alone 
can grant supplies. 

Mr. Morgan Jone$^ 

7730. Seeing that the Government can 
at all times ask for a Joint Session, 
does not this follow : That supposing the 
Lower House which is the more demo- 
cratically elected House, carries a motion 
of no confidence on a question of social 


legislation, such as labour conditions, or 
something of that sort, and it appeals 
then to the Upper House, does it not, 
in practice come to this, that on issues 
like that the Government can so arrange 
that it can never be turned out by the 
Lower House on a subject of social legis- 
lation? — I would not admit that at all. 
After all, let Mr. Morgan Jones remem- 
ber the Constitution of the Upper House, 
which he says is less democratic than the 
Lower House. That may or may not be 
the case, but, even in the Upper House, 
60 per cent, of the voting is British 
Indian. 

Mr. Morgan Jones.] Yes, I am not 
unaware of that, or unmindful of it, 
but my point was this, Sir Samuel, that 
the Upper House will tend to be more 
Conservative (using the word ‘‘ Con- 
servative ” in a non-party sense) in con- 
stitution than the Lower House, and 
therefore would, presumably, be more 
likely to be less sympathetic to social 
legislation than the Lower House. 

Sir Austen C7iamberZain.] Why? A 
great many assumptions underlie that 
question to which all the members of 
the Committee will not agree. 

Mr. Morgan Jones. 2 I ^aot enter 
into an argument with you. 

Sir Austen Chamberlain. 2 Is it worth 
while putting the question to the Secre- 
tary of State? 

Mr. Morgan Jones, 

7731, I thought so, but I will not. 
press it if you do not think it is worth 
while? — ^Without going into the wider 
issues raised by Mr. Morgan Jones 1 
would remind him of the Constitution 
of both Houses. I do not myself admit 
that one House is more democratic than 
the other. I will not enter into an 
argument with Mr. Morgan Jones, but, 
if he will look at the way each House 
is constituted, he will see that each 
House, setting aside the representation 
of the Indian States, is constituted upon 
what he would call a democratic basis. 

Mr. Morgan Jones.] I could pursue it, 
but the Chairman thinks it is not worth 
while. 

Nawab Sir Xmgat Sayat-Khan, 

7732. In view of the fact that the 
Upper House will have to share respon- 
sibility witlj. the Lower House including 
Federal Legislation and raising fresh 
taxation, and in view of the fact that 
the Executive will be responsible to both 
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the Houses, Upper and Lower, would 
not you be good enough to consider the 
suggestion already made that voting of 
supplies should in a Joint Session 
of both the Houses? — I think in con- 
sidering a question of that kind we have 
to keep in mind the practical difficul- 
ties. We have tried to give the two 
Houses equal powers as far as we can. 
At the same time we have to take into 
account questions of actual practic- 
ability, and, taking those questions into 
account, it does seem to me strongly to 
(point to grants originating in one 
House, and to our avoiding a huge 
assembly as it would be, namely, a Joint 
Session of 600 or 700 members dealing 
with every grant. That is one of the 
main reasons that have prompted us to 
propose that grants should originate in 
the Lower House leaving, however, the 
Government the power to intr^uce 
grants into the Upper House if it so 
whdtes. 

Sir P. PattanL 

7733. I have only two questions to 
lask: With regard to the list of Federal 
Bubjects, may I know whether it will 
be open to the States in the Document 
of Accession to say that they federate 
only to the extent of the first 48 items 
in the common list? — Yes, certainly. 

7734. With regard to the Treaty and 
engagement ri^ts of the States I quite 
appreciate, and, I think, after the ex- 
4ilanation the Secretary of State has 
given, the States will also appreciate 
that these treaties and engagements and 
agreements, having been arrived at with 
the paramount power, are outside the 
purview of the Federal Constitution, 
but, in order that this point of view 
may be always kept in view by the 
Federal Constitution, will it be possible 
to say in the Act, where it is suggested 
that the paramountcy is outside Consti- 
tution, that the relations of Indian 
States and their treaty ri^ts and en- 
j^gement rights, being outside, and with- 
in the^ purview of the paramountcy, 
th^^ will be governed by the present 
pacovision of lie Gk>vemment of India 
Act, }ust to satisfy the Princes? — My ex- 
puft advice is all on the side of making 
no reference to paramountcy at all in 
the Act. It is, however, possible that 
TO nught make a reference to the posi- 
tion m a declaration of some kind, per- 
haps in a Royal Prodamation, and I cer- 
tainly would consider the suggestion 
from that point of view, but I would 


once again say that my view (and it is 
supported by all my expert advisers) is 
that it is better to leave paramountcy 
out of the Act. 

Eao Bahadur Sir Krishnaina Chari, 

7735. And any State in its Instrument 
of Accession would preserve all such 
treaties as it wanted to pre^rve? — Yes. 

Rao Bahadur Sir Krishnama CharL^ 
In any case in its Instrument of Acces- 
sion the State will preserve all the 
treaties which are not afiected by the 
Federation. 

Sir Joseph Nall. 

7736. Although the Secretary of State 
points out that matters of paramountcy 
are necessarily not subject to the White 
Paper, and would not appear in the sub- 
sequent Act, the field is in fact covered 
in the Terms of Reference of this Com- 
mittee, and the Committee .will have to 
have paramountcy in mind in our Re- 
port. The Terms of Reference to this 
Committee quite obviously include it ? — 
1 think that is a matter for argument, 
but, whatever may .be Sir Joseph Nall's 
view about it, my own very strong view 
about it is that we had much better 
keep it out of the Constitution Act. It 
is a question for the Committee and Lord 
Chairman to determine whether Indian 
India does come into the Terms of 
Reference, which are mainly directed to 
British India. 

Marquess of Beading, 

7737. Is not paramountcy entirely out- 
side the Constitution? That is a matter 
which is simply between the Crown and 
the Viceroy and the Princes, is it not? — 
That would have been my view. 

Sir Joseph Nall."} I only submit the 
view that the White Paper proposals are 
only one part of the Terms of Reference 
to this Committee. 

Sir Akhar Hydari, 

7738. Will it be possible to state in the 
Constitution Act, possibly, in the Pre- 
amble, that the field of relationship as 
between the Grown and the States out- 
side the Federal sphere will be outside 
the scope of the Federal Constitution, and 
would not that meet it? — I would much 
rather not Commit myself to any way 
in which such a declaration should be 
made. As a layman who knows nothing 
about these legal questions at all I should 
be nervous of bringing it into the Act, 
either into the Preamble or into the Act 
itself, because I should be 4o much afraid 
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that the lawyers would then get hold of 
it, and, before you knew where you were, 
they would drag it into the Federal 
Court. 

Sir Tej Bahadwr Sapru. 

7739. May I draw Sir SamueTs atten- 
tion to Section 132 of the Government of 
India Act at present, and would he say 
whether it has any bearing, and whether 
it applies? — (Sir Malcolm Sailey,) 1 think 
the answer to that question is that Sec- 
tion 132 was put into the original Act 
for a special purpose, namely, to carry 
on the treaties that had been concluded 
with the East India Company, and to 
secure their continued validity under the 
new arrangement. 

7740. Are not most of the treaties with 
the Indian Princes of the time of the 
East India Company? — There *were a very 
large number. This section dates from 
about 1858. It was not introduced in 
the recent revision of the 1919 Act. 

7741. It goes back to 1868?— Yes. 

Sir P. Pattomi, 

7742. There are subsequent engagements 
and agreements with the Government of 
India as it exists to-day. Beyond those 
treaties entered into wi^ the East India 
Company there have been many subse- 
quent engagements and treaties with the 
Government of India as it exists to-day, 
and they are all, I hope, of the same 
validity, and are equally safeguarded and 
guaranteed? — ^Yes. 

7743. After the promise, or the Secre- 
tary of State’s suggestion that it might 
be (possible to have a declaration by the 
Crown regarding the guarantee of the 
treaties, I do not wish to press the point 
because I quite realise that such a pro- 
vision in the Constitution might raise* 
difficulties in the future, as was ex- 
plained by the Secretary of State. 

Sir Tej Bahadur Sapru, 

7744. May I suggest to the Secretary 
of State to take into consideration the 
bearing of the &rst part of Section 131 
and Section 1^ upon the replies which 
he has been giving and upon the point 
of view which has been submitted by 
the Indian States representatives. You 
cannot overlook that? — (Sir Samuel 
Roare.) t had not overlooked it, and 
my attention had already been drawn to 
it, and my advisers tell me that that 
need not modify the answers I have 
given, but, obviously, after what Sir 
Tej has said, I will look into anything 
he suggests again. 


Sir P. Pattani,} Before I had finished 
my question Sir Tej came in with a 
question. 

Sir Tej Bahadur Sapru.'} 1 am sorry. 

Sir P. Pattani. 

7745. When the pronouncement is 
mad© by the Crown will it be on the 
lilies of the pronouncement made in 
1857 when the change of Government 
from one hand into another was brought 
about. The present juncture is only a 
question of a constitutional reform, and 
the States would naturally wish, and I 
think Government ought to insist, that 
the pronouncement regarding the treaties 
and the relations with the States should 
be on the lines as pronounced in 1867. 
May I take it, when further considera- 
tion is given to this, it will be con- 
sidered ? — ^I would not again like to 
commit myself to the actual form, but 
I can say offhand I see no objection in 
principle to the suggestion Sir Prabha- 
shankar has made and we iwill consider 
it. 

Dr. B. B, Ambedkar. 

7746. I would like to ask the Secre- 
tary of State whether the Instruments 
of Accession that would be passed by 
the different States on entering the 
Federation would find a place in the 
Constitution Act? — ^The answer is: No, 
they would not. 

7747. How would it be possible, sup- 
posing a dispute arose in a Federal 
Court, for the Court to determine 
whether any particular subject which 
was the subject-matter of dispute was 
within the competence of the Federar 
tion? — ^I imagine — ^here I speak as a 
layman — ^they would take into account 
the treaty, just as they take into account 
treaties now. 

Sir Tej Bahadur Sapru.} Yes. 

Dr. B. B. Ambedkar. 

7748- But it would not be part of the 
Constitution Act? — ^No; it would not be 
in the Constitution Act; neither are the 
Treaties now in any Act of Parliament, 
yet (Sir Tej Sapru and other Indians 
will correct me if I am wrong) treaties 
have been constantly taken into account. 

Sir Tej Bahadur Sapru.} Yes. Treaties 
are part of the municipal law every- 
where. 

Sir Akbar Rydari.} I have not had 
any opportunity of putting questions re- 
garding Federation, so may 1 do that 
now? 
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Sir Austen C/iainbes'hnu.j I wiii come 
back to you. 

Sir C. V. Hamaswami Aiyar.^ AVitli 
regard to the strength of the Legisla- 
tures, jMr. Chairman, would it not be 
correct to say that the position now is — 
whatever ideas originally were held on 
the subject — that the strength as now 
indicated in the "White Paper is the 
strength arrived at as a result of the 
desires of the Provinces, and the 
majority or a large number of the 
States? 

Mr, ZafruUa Khan.‘] Before the Sec- 
retary of State replies to that question, 
may I ask your advice on one matter? 

Sir Austen Ckatnherlain.J I think I 
must allow the Secretary of State to re- 
ply first and then yon can put your ques- 
tion. 

Mr. ZafruUa Khan,] I am not putting 
a question, I am asking your advioe 
with regard to a question. I do not 
object to the question at all, but I want 
to know whether we are entitled to put 
questions at this etage relating to para- 
graphs 22 to 37 which my Lord Chair- 
man bad reserved under subhead (4). I 
want to know what subhead we are on. 
I thought we were on subhead (2). Ques- 
tions have already been asked about (4), 
and I want to- know whether these ques- 
tions are permissible, so that in my turn 
I may put questions. 

Sir Austen Chamberlain,] According to 
the Xiord Chairman’s proposal, we are on 
1 to 60. Paragraphs 26 to 37 were ex- 
cluded from that and put down under the 
Franchise question. 

Witness,] 1 would have thought the 
discussion has roved over a rather wide 
field. Perhaps it is difficult now to main- 
tain the distinction between the two 
chapters, but it is for you to decide. 

Sir Austen Chamberlain,] I agree. I 
think we must allow our Members to 
exercise a certain latitude. They cannot 
work their minds entirely in watertight 
eompartments. 

Sir C. F. Bamaswami Aiyar. 

7749. Shall I put the question again ? — 
I think I remember the question, Sir. It 
is true to say that the proposals in the 
White Paper are a result of taking into 
account the various points of view and 
also taking into account the views ex- 
pressed at the three Round Table Con- 
ferences. In the nature of things, they 
are something of a compromise, and I 
would not say that the actual figures are 


verbally inspired one way or the other. 
Upon the whole, we have thought that 
they were a fair basis for the discussion 
of this Committee. 

7750. Would it also be correct to say 
that there yere discussions in India sub- 
sequent to the Round Table Conferences 
which also dealt with this question of the 
strength of the Legislatures ? — ^Yes, 
certainly. 

7751. Would it be accurate to put the 
position like this, that it would be more 
likely to give satisfaction if a larger 
House enabled more component parts 
to take an effective part in the Federa- 
tion — It is not altogether easy to give 
an answer in a single sentence to an 
inquiry of that kind. I think, up to 
comparatively recently, many of the 
States thought that it was possible to 
have individual representation for all the 
States. That I think we are agreed now 
is quite impossible. Any system of repre- 
sentation must include groups and until 
the States have gone somewhat further 
into the grouping it is very difficult to 
give a definite answer as to their views 
about numbers. For instance, when it is 
clear to certain States that they can only 
be represented by grouping, that fact 
may have a bearing upon their view as 
to the numbers of the Chamber. Speak- 
ing generally, however, it would be fair 
to say that the kind of numbers that we 
have suggested look like satisfying more 
States than a smaller number. 

7752. I come to another subject and 
that is : For helping the Viceroy and the 
Governor-General in the interpretation of 
the Constitution, and also with regard to 

vthe questions that may arise out of his 
special responsibility, would or would not 
it^ be necessary to provide in the Con- 
stitution for -a functionary analogous to 
the Attorney-General or the Advocate- 
Greneral? — ^This is an important sugges- 
tion that has been made during our dis- 
cussions, and I would likte to think 
further about it. It is a question that I 
think the Committee and the Delegates 
ought to consider. 

7753. In the consideration of that ques- 
tion would the Government be£^ in mind 
the very important and almost quasi-judi- 
cial functions exercised by such a func- 
tionary and the very great part played 
by the Attorney-General in the English 
Constitution? — Yes, I think that is a 
feature that ought to he taken into 
account. 
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7754. Would the matter also allow of 
consideration like this, that in a Federal 
Constitution, with the possibilities oi con- 
£icts of interpretation and the setting at 
rest of difficult questions that may arise 
with regard to Provinces and the Centre, 
the Federal Government and the States, 
and the necessities that the Governor- 
General and the Vicefoy may have of hav- 
ing expert advice, sueh a functionary 
would be most essential? — ^I think that is 
the kind of consideration that the Com- 
mittee ought to have in mind, 

7756. Certain questions were asked of 
the Secretary of State regarding the allo^ 
cation of seats. I take it that in the 
main that allocation would be left prim- 
arily and to start with for agreement be- 
tween the States? — ^Yes. 

7756. And it is only to the extent, and 
when such agreement becomes impossible, 
that any further question would arise as 
to the Government intervening suo motu? 
— ^Yes. 

7757, With regard to the question of 
discussing and asking questions on 
matters connected with Indian States, 1 
take it the main object of Government 
would be, as far as possible, to preserve 
the present position of affairs? — ^Yes. 

7758- At the same time it is possible 
that in the interests of one or more of 
the States, the asking of such questions 
might be an advantage rather than a 
disadvantage? — ^Yes, I think there might 
be such cases. 

7759- But apart from what may be 
called the exceptional treatment arising 
in that particular, the present state of 
affairs is contemplated as existing in 
future? — ^In conjunction with what I said 
in answer to earlier questions this morn- 
ing. 

Begum Shafi Nawaz. 

7760. Secretary of State, you are aware 
of the very great importance which the 
women of India attach to the recognition 
of the principle of equality between the 
two sexes with regard to their rights of 
citizenship being recognised as a funda- 
mental right in the new CJonstitution. If 
there is to be no chapter on fundamental 
rights, may we know if it is contemplated 
that -tffiis will be made clear either in the 
pronouncement by the Sovereign before 
the inauguration of the new reforms or 
in the Instrument of Instructions? — ^I 
am not quite clear what it is that the 
Begum desires; could she make her wish 
a little more precise? 


7761. That in future sex shall be no 
disqualification for a woman to serve 
her country in any and every capacity. 
In this connection, may I point out the 
omission ot the word sex in Section 75, 
on page 37, line 10? — It is very diffilcuit 
to give a general answer to a very 
general question of that kind. One 
ha& got to take into account the kind 
of declaration that niigiit be made aud 
the kind of reactions that might take 
place, if a declaration were made. 
What I would say is that we will 
take into account what the Begum has 
proposed and see how far it is practical 
and safe to make the kind of declaration 
that she desires. 

7762. The principle of reservation 
of seats for women having been accepted 
by His Majesty’s Government under the 
Communal Award, may we know why no 
seats have been reserved for women in 
the Council of State? — ^We have with the 
Council of State worked very much on 
the lines of the Lothian Report, namely, 
that while special interests are repre- 
sented in the Lower House, they are not, 
as such, represented in the Upper 
House. The Begum will, however, see 
that it is open to a woman to be elected 
to the Upper House just as it is open to 
a man. She will also remember that the 
Governor-General will have the small 
number of nominated seats to fill, and 
so far as I am concerned, there would 
be no proposal in the Constitution that 
would preclude him from nominating a 
woman or women to some of these nomin- 
ated seats. 

7763. I mention this, because we find 
that wherever no such reserved seats are 
provided for, people are taking it for 
granted that it is the intention of His 
Maj eater’s Government that women 
should not enter these Assemblies? — ^I 
myself should like to see some womeai in 
the Council of State; I think it is most 
imiportant that we should see some there. 

7764. Acooddiing to the Proposals in 
the White Paper, there is to be a very 
high property qualification for member- 
ship of the Upper Chamber. This would 
mean , that there would be very few 
women who would be qualified for 
membership of that House. May we 
request you to supplement this high 
property qualification by an educational 
qualification either for both men land 
women, or if it is not possible to have 
that for men, at least for women? — As I 
said the other day, I do see considerable 
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adminisiratire didiculties agamst a 
diHerenxiai educational qualification for 
men or women. As to whether there 
should be added to the qualifications for 
the Council of State an educational 
qualification common to both men and 
women, I think that is essentially a 
subject for the discussion of the Com- 
mittee. I would not to-day like to 
express a final view, one way or the 
other. 

7765. I do not mean by the franchise 
qualifications, qualifications for member- 
ship of the Upper Cfhamber? — That was 
what I had in mind when I gave the 
answer. The Begum will remember that 
any member of a Provincial Chamber, 
apart from these qualifications, can be 
elected to the Council of State, men or 
women 

Marquess of Zothian. 

7766. Irrespective of the property 
qualification? — Yes. If Lord Lothian 
will look at paragraph 27, on page 44. 
he will see that the qualifications are 
alternate qualifications. 

Rao Bahadur Sir Krinhnnma QhwnJ] 
Pafrfc members. 

Begum Shah ^awaz, 

7767. Secretary of State, you are 
aware of tbe strong objection which 
almost all the women of India have 
taken to an indirect electibn to the 
Federal Assembly, of their reserving 
seats bein^ filled in by the members of 
the Provincial Legislatures electing 
women. May we know why this is 
being forced on them, in spite of their 
repeated protests to the contrary ? — 
We have had different views expressed, 
and, as far as I can remember, I would 
not say that the view of the women 
from India has been unanimous on the 
subject. 

7768. There are eight Memoranda sub- 
mitted to this Cbnimittee and in all 
these Memoranda women are asking for 
direct election to the Federal Assembly? 
— The Committee and the Delegates will 
at once see the complexity and the 
msgnltade of the problem of direct 

, election of that kind. I suppose then 
the constituencies would be of an 
enotmous size, would not they? 

7769. Would it not be possible for the 
Government to reserve one seat out of 
any multi-number constituency for one 
woman to be returned? — It would be a 
prodigious constituency, would it not? 
It would be a constituency, perhaps of a 
whole Province. 


7770. There would not be any need of 
{having one constituency of the whole 
Province if, out of the total number of 
seats for one constituency, one was re- 
served for a woman to be returned? — I 
am not sure whether tbe women in the 
other constituencies would accept an 
arrangement of that kind. 

Sardar Buta Singh, 

7771. One question from Sir Alalcolm 
Hailey, with your permission, Sir 
Austen. Sir Malcolm Hailey, an Act 
was passed which was called the 
Gnrdwara Act during your time in the 
Punjab? — (Sir 'Malcolm Hailey.) Yes, 
that is so. 

7772. And nnder that Act women have 
been given an eqnal right to vote at the 
poll, under the Gnrdwara Act. Is that a 
fact? — ^Yes, that is so. 

7773. And there is no such law that 
the women are required to make 
application under that Act in order to 
become voters? — ^That is so. 

7774. And I think you would generally 
agree with me that that system has 
worked 50 far very well; that the 
women have gone to the poll in very 
large numbers during these Gnrdwara 
elections and no difficulty has occurred 
such as is contemplated under the 
present White Paper proposals? — ^Yes, I 
wonld agree to that fact as a fact, but, 
of course, the vote is limited to Sikh 
women, and none of us have ever felt 
the particular difficulty in regard to the 
Sikh women that has arisen in regard 
to some other classes. Moreover, there 
is no regular electoral roll. The Gurd- 
wara voting is rather a loose arrange- 
ment. It has not involved any very 
precise procedure of preparation of a 
roll. I have never heard of such a thing 
as an objection brought against any 
person for voting without being entitled 
to do so. It is a very loose, popular 
kind of system intended to get repre- 
sentatives for a particular purpose, which 
does not extend outside the community 
itself. 

7776. But if I* may tell you that under 
that Act, in this very year at one par- 
ticular place more than 200 objections 
were taken, would you take it from me 
that the people are taking great interest 
as time moves on? — Yes, of course, I 
accept that fact. It is subsequent to my 
time. When I knew the case, it was, as 
I say, a very loose and infoimal kind of 
voting. 
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7776. A question on another point, with 
your permission. You have got great 
experience of the Sikh community in 
our Province, and I take it from you — 

I want to ask whether it i^ a fact, 
because some questions were put here 
about the contact of the members with 
the constituencies, is it, or is it not, a 
fact that amongst the Sikhs there is a 
great deal of contact between the 
member and the voters, and there are 
various ways in which that contact is 
maintained. That is to say, there are 
dhSFerent groups in the districts and the 
member goes to them at a particular 
time, and that contact is maintained on 
different occasions, by mean® of religious 
and other meetings, and also resolutions 
are passed, and, in that way, they send 
in their grievances both to the member as 
well as to the head of the Province ? — ^Yes. 

I think there is a fairly close touch be- 
tween Sikh representatives and their 
electorate, but the touch is mainly, I 
think, confined to those questions, partly 
religious and largely communal, in which 
the Sikhs themselves have taken the 
^eatest interest. 

7777. With your permission, and also 
on the economic question as well, during 
recent times, fall of prices and that sort 
of thing, affects everybody there, and 
we are constantly being worried that the 
land revenues are excessive and the 
people are taking much interest in all 
these things. The prices of agricultural 
produce have gone down; they are agi- 
tating over such questions; and in that 
way contact is also maintained, not 
only on religious questions? — Yes; 
of late I would include that range 
of questions in those in which there 
has been a pretty close contact 
between the representative and the 
electorate ; there always has been a great 
solidarity among the Sikhs, and very 
much stronger political organisation than 
among many other communities in the 
Punjab. 

7778. I want to put one question to 
the Secretary of State, and this is my 
last question, and it is this: Is it a 
fact that during the Great War the 
Sikh community rendered, I should say, 
the greatest possible assistance to the 
Empire? — (Sir Samuel Hoare.) I think 
we should all agree that there was, no 
community in "India that rendered us 
greater service, and time after time we 
have expressed our great gratitude to the 
Sikh community 


7779. Arising out of that question, is 
it the fact that during the Second Round 
Table Conference a minority pact was 
entered into here, although the Sikhs did 
not join that pact, but still the Muham- 
madans, I think, the majority com- 
munity in my Province, Christians,. 
Anglo-Indians and others very kindly 
set apart 20 per cent, of the seats 
to the Sikhs. I do not want to 
open that question, whatever it is that 
has been decided, but; I wish to protest 
against what probably is the leason for 
the Muhammadan community agreeing 
that we should get 20 per 'cent., and in 
the Award we were given only 17 and a 
little more? — am afraid agreement was 
not reached. We ail tried very hard to 
reach it, and we went on day after day 
and night after night trying to reach it. 

1 wish very much that agreement had 
been reached, and then it would have 
been quite unnecessary for the Govern- 
ment to intervene at all. 

7780. I would make this request to the 
Secretary of State, that although this 
award according to you finishes as re- 
gards the Plrovincial Legislatures, still 
there is some hope as regards the Central 
Legislature, taking the state and the 
importance of my community, which 
is in the Punjab, into consider ar- 
tion, we will be a little more favour- 
ablly treated?— ylf I said a* little bit 
more favourably treated, it would 
imply that our decision is an unjust 
decision, and I could not admit that fact. 
What I will say is that we must take 
into account the rights of a great com- 
munity like the Sikhs, and we certainly 
shall not ignore them when we come to 
make up the details for the representa- 
tion in the two Chambers of the Federal 
Legislature. 

Mr. Zafrulla Khan. 

7781. May I call your* attention to 
paragraph 12 of the Proposals at page 
40?— Yes. 

7782. That contemplates that the 
Governor-General will have^ authority to 
appoint, if he so chooses, as many as 
three Counsellors.^ — ^Yes. 

7783. Off course, he may appoint less? 
— ^Yes. 

7784. Gould you inform the Committee 
and the Delegates, if you can at the 
present moment, as to- what sort of Port- 
folios these three OoVpsellor^ might hold? 
If you have not made up your mind on 
that, I shall not press you? — ^We had in 
mind principally, of course, the Reserved 
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UepartintriTt^. Wc I-iad in Dcifcuee, 

AiiCKi’a and tae l!jL;c]i.‘:5i2&tic*aj. 
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77.?0. inat ia riear from the paragraph 
itjieif. q’lebtion was rather on this: 
< :■ : *: . tiie G^vernor-^jeneral exer- 

cise* me power given to him here, and 
appoints as many as three Ccnnseilois, 
lUiAt sort ot division ct these subjects to 
each Portfolio do you '"ontemph'itc. Why 
should it be necessary.-' He may have a 
neoessitj' on some occasion to appoint 
three Counsellors^ — think he would 
certainly require a Counsellor for De- 
fence ; I think he would lequire a 
Counsellor for Foreign AjGEairs, As to 
the small Ecclesiastical Departmentj that 
is a different question; it would depend 
very much upon whether or not he could 
fft m what would be a very small ad- 
ministrative task into one or other of 
the Departments. 

77S6. Then am I to understand that it 
is not contemplated that a Counsellor 
w’ould be required for anything beyond 
the Defence, Foreign Affairs and the 
Ecclesiastical Departments? — There is 
no intention to go beyond those three 
Departments. 

Lord Eustace Fercy, 

7787. Does not the question of the 
Advocate-General arise for consideration 
there? — I have excluded the question of 
the Advodate-General, because we have 
not discussed it, and I was not entirely 
clear in my own mind as to what it was 
that was coptemplated, namely, what 
kind of status the Advocate-General 
would have; but making that exclusion, 
I would give the answer I have given to 
Mr. ZafruUa Khan. 

Mr. ZafruUa K.h.ann’] I was myself not 
excluding that question. 

Mr, M. B, Jayaher. 

7788. Will the Secretary of State con- 
sider the possibility or the desirability, 
in case there is such an Of&oe, of making 
that Ofl&ce dependent upon Party con- 
siderations, as in England; he will be 
eorrespondin^ to the Attorney-General, 
and the Attorney-General is appointed by 
the Government of the day. Will he 
make a similar provision in -feie Indian 
Constitution if he has an Advocate- 
General for the Federal Government? — 
T would much rather not express a final 
opinion, but what I yould say is, I have 
gathered the* impression from the ques- 
tions that have been asked this morning 
that what was in the minds of the ques- 


v/a5 not so much a Party Minister 
a non-Party impartial man, namely, 
the Attorney-General, not in his capacity 

a ^Eember of a Party Government, but 
the Atrorney-General in his quasi-judicial 
position. 

77S9. But he must have a Court be- 
fore which he practises; his Office cannot 
be in the air. Would you make him an 
Advocate-General of the Federal Court 
— I would like to hear more about the 
proposal; it is a comparatively new pro- 
posal to me, and I own I have not con- 
sidered it in its implications. 

Sir Tej Bahadur Sapru. 

7790. May I present you with another 
aspect of the question? In certain Pro- 
vinces of India there is no Advocate- 
General. Take, for instance, the United 
Pro^dnces and the Punjab: the office is 
held by a lawyer who is called the Gov- 
ernment Advocate. He is not appointed 
by the Crown, and he has not got exactly 
those functions to perform which the 
Advocate-General has to perform. In the 
case of ‘Provinces where there is no Advo- 
cate-General, do you contemplate that 
the Office of the Goveniment Advocate 
should be a Party office or that the Gov- 
ernment Advocate should be appointed 
irrespectivo of the Party? — ^I have been 
considering the appointment in the light 
of this morning’s discussion as a non- 
Party impartial appointment, but I said 
in answer to the first questions that were 
asked me about it that it was to me a 
comparatively new proposal, and I would 
very much rather consider it in its 
various aspects before I gave a final 
opinion upon it. 

Sir Tej Bahadur Sapru . And the Gov- 
ernment of the day at the Centre is 
entitled to have the advice of a lawyer 
in whom it has confidence. 

Marquess of Beading, 

7791- May I put one question in order 
to save the position with the Secretary 
of State. It is not to be assumed that 
because we have not intervened in this 
matter we have no view. It is really a 
quite important question as put in that 
way? — ^I was assuming that there would 
probably be legitimate differences of 
opinion, and that I had better not even 
pretend to express a final opinion until 
1 had heard these differences of opinion 
in greater detail. 
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Mr. 21, B. Jayaher, 

7792. My object in asking the question 
was to suggest to the Secretary of State 
that it was a point worthy of being con- 
sidered? — Yes, I would certainly agi’ee. 

Sir C. P. Bamaswami Aiyar. 

7793. In the consideration of the ques- 
tion, would the Secretary of State bear 
in mind also the distinction that may be 
drawn betwenn what may be called a 
Federal officer in the nature of an 
Attorney-General advising the Federation, 
and an officer who might be available to 
the Viceroy or the Governor-General in 
relation to the topics which I indicated 
this morning? — Yes, I think we ought to 
take those points into account. 

Sir A. P. Patro. 

7794. May I ask at the same time that 
the whole condition of the country and of 
the taxpayer may be considered before 
making the appointments? — Certainly, I 
agree. 

Mr, Zafrulla Khan. 

7795. May I draw your attention to 
paragraph 13 on the same page, the last 
sentence. Is it contemplated, as you ex- 
plained in the case of the Provinces, that 
the persons apiJOinted Ministers at the 
Centre, even the person who is appointed 
Chief Minister, may be drawn from 
among the small number of nominated 
Members which you propose with regard 
to the Upper Federal Chamber? — I was 
contemplating making no distinction 
between one Member and another in 
either Chamber ; 1 was contemplating 
treating them all alike. That wo-uld 
mean that a nominated Member would be 
eligible for a post in the Ministry, just 
as a Peer would be eligible here. 

7796. With, of course, this difference, 
which is perfectly obvious, that if a 
nominated member is not satisfactory in 
one Session to the Governor-General he 
may not be nominated again, and a peer 
cannot be excluded simply as a result of 
his conduct in the Honse of Lords, or his 
voting in the Honse of Lords one way or 
the other ? — 1 was contemplating that the 
nomination, if there is this small nomina- 
tion in the Upper Chamber, would be for 
a substantial period of years — a sufficient 
period of years to give the nominated 
member independence. 

Mr. Zafrulla XAur.] While I am on 
that subject I might anticipate para- 
graph 26. 


Dr. B, 1{. Atnbedkai'.'] Would not the 
nominated member hold office during the 
term of the Legislature? 

Mr. Zafrulla Khan, * 

7797. Yes Yes, but Mr. ZafruUa 
Khan raised another issue, namely, 
whether the fact that this Minister had 
been nominated by the Viceroy might not 
compromise his independence ? Y’ou could 
save his independence by making the 
nomination for a period of time. 

Mr. K. If. Joshi. 

7798. Might I ask a question, Mr. 
Chairman? You are now replying as to 
whether a nominated member may be a 
Minister or not. My question is whether 
a man who is appointed Minister, and 
fails to secure election could be made a 
nominated member? — Yes, just as it has 
often happened here. Anyway it has 
sometimes happened here that a man fails 
to be elected a member of the Honse of 
Commons, and he is subsequently made a 
peer. 

Mr. Zafrulla Khan, 

7799. While I am on that topic, as i 
said I may anticipate paragraph 26, 
page 43, only avitn regard to this point. 
In view of the fact that the Upper 
Federal Chamber will be indirectly 
elected, also that the qualihcations for 
candidates are likely to be fairly high, 
and it will not be like an oidinary elec- 
tion discouraging people of the eider 
statesman type from standing the racket 
of an ordinary election, what is the par- 
ticular necessity of adding these 10 
members to the Upper Federal Chamber? 
What kind of percentage is it contem- 
plated would fail to secure election who 
would be so essential to the working of 
the Constitution itself; 10 members must 
be nominated to the Upper Chamber?— 
1 think my main argument for a small 
number of nominated members of this 
kind is based upon the experience of 
other countries where it has been found 
useful to bring in Ministers and members 
of the Second Chamber who would not 
be al^le to get there by the ordinary 
channel of election. We here have an 
opportunity of that kind in the existence 
of the House of Lords, and I think it 
would be a wise act to have some such 
power of that kind under the Indian 
Constitution, of a limited extent, I agree. 
The number we propose is a very small 
one, but it is just a sufficient number to 
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cinihle :Le Governci-Guneraij or, indeed, 
the Ftidcral Prime Miniaiier, irst ox ail, 
to a rather freer choice, and, 

Hecouaiy^ to redress questions of balance 
that may need :':-'L:*C'=:r.z. That is our 
argument for sri,a*i number of 

nominated members. 

7SOO. May I put this to you as a sug- 
/yopti-^n, pe^'baps. I do not want to argue 
i.:’- 'i : That this number, although 
small, is likely to arouse suspicion, firstly, 
on the ground that it would enable the 
Governor-General to smuggle in people 
whom he wants to appoint Ministers, and 
under Indian conditions it would be quite 
possible to form the Cabinet first and to 
obtain for them a majority in the Cham- 
ber afterwards. Secondly, there would 
be apprehensions on the ground that 
various interests that may be placed in 
the apportionment made of the elective 
seats may become unbalanced rather as a 
result of this power of nomination, and, 
having regard to these two considerations, 
I suggest this would be rather an un- 
stabilising factor than a stabilising 
factor? — ^We must obviously take into 
account apprehensions of that kind when 
they are raised. My own view is that 
under our proposals they are unlikely to 
be realised. We are making the pro- 
posal with neither of these contingencies 
in our minds at all. 

7801. Secretary of State, with regard 
to these 10 members, do you, or do you 
not contemplate that the Governor- 
General will apportion them between 
British India and the Indian States in 
accordance with the ratio that might 
eventually be fixed with regard to their 
representation in the Upper Chamber? — 
Speaking generally, yes. 

7802. Then do you, or do you not, con- 
template that with regard to British 
India he will apportion them among the 
communities in the ratios which may be 
fixed eventually for the Upper Chamber? 
— I think there, again, my general answer 
would be yes. 

7808. I will leave it at that, with the 
suggestion that it would be rather diffi- 
cult for him under those circumstances, 
on the one hand, to be left iwith free 
choice, and if he did not stick to those 
proportions then it would be, on the 
other hand, a disturbance of the balance, 
I leave that for your consideration. I 
do not want you to reply to it. Now 
paragraph 24 on page 43. Before we go 
on^ with the Chairman’s permission, I 


will refer to paiagraph 14 at the bottom 
of page 40. Again I am putting this to 
you. We can ourseh’es see, without ask- 
ing you, that it will be possible for the 
Governor-General in forming his Ministry 
to allot a portfolio dealing with entirely 
Central subjects to a States Member of 
the Cabinet; but the question is this : 
Have you a hope, are you looking for- 
ward to the fact, that the Governor- 
General would be so able to arrange the 
division of portfolios that that would not 
happen? — I certainly would hope so. 

Mr. Zafrulla Khan,'] Now paragraph 
24 on page 43. 

Sir P, Pattani, 

7804. Does that mean that it will be 
the Governor-General who .will assign the 
portfolios, or will it be the Government 
of India, including the Ministers that 
will assign portfolios? — ^We did discuss 
that question at great length about a 
week ago and I think, if Sir Prab- 
hashankar will look at the answers I 
gave, he will see I did make my position 
quite clear. 

Mr. Zafrulla Khan, 

7805. With regard to paragrkpn 24, 
again I am merely drawing your atten- 
tion to the suggestion that in view of the 
fact that the Upper Chamber will be 
elected by the Provincial Legislatures, is 
not it worth considering that, instead of 
fixing a date after .which, unless sooner 
dissolved the Council of State would auto- 
matically he dissolved, as soon as the Pro- 
vincial Legislature is dissolved the new 
Provincial Legislature may he entitled to 
elect its quota to the Upper Chamber, the 
old members continuing during the in- 
terregnum, as it were, while the elections 
are continuing. In that way the Senate 
win always continue to represent, er 
rather reflect, the state of the parties, as 
it were, in the local Legislatures? — There 
is a variety of ways of dealing with the 
Section of two Chambers, and Members 
of the Committee will remember that the 
Statutory Commission deals in some de- 
tail with the problem and sets out the 
arguments for and against most of the 
obvious alternatives. I will consider the 
point Mr. Zafrulla Khan has raised. Off- 
hand, it would occur to me that, in the 
first place, his proposal would make the 
Second Chamber definitely less stable. 
Secondly, I do not offhand see how his 
•llroposal would fit in with the arrange- 
ments for the representatives from the 
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States. It seemed to me, as he explained 
it just now, that the result of it would 
be that the States representatives would 
go on for ever. 

7806. I see that objecrbion. Paragraph 
26, apart from nominations to which I 
have already alluded, brings us to the 
size of the Chambers, and I do not want 
to take up the time of the Committee 
putting to you different considerations 
that have already been put, but may 1 
put to you with regard to the size one 
further consideration which might be 
kept in view when the final numbers are 
to be settled and it is this: Between the 
various conflicting views I have no doubt 
one consideration which has helped to 
keep the numbers lower than suggested 
by some members was the consideration 
of the effectiveness and the manageability 
of the Chambers? — ^Yes. 

7807. Those considerations would be 
the same to>day as they might be 25 
years hence. With regard to administra- 
tive machinery for elections and so on, 
there might be changes, but surely a 
very large Chamber which is not man- 
ageable to-day would not be manageable 
25 years hence. The consideration I 
want to put before you is this. We cer- 
tainly contemplate further advances in 
the franchise, and do not you think if you 
started now with the maximum number 
which would still retain effectiveness 
and efficiency to-day, 25 yearn hence you 
might be compelled by the sheer weight 
of numlw^rs added to the electors to en- 
large the Chambers still further and to 
go beyond the limit which effectiveness 
suggests? Would not it, therefore, be 
possible to start with smaller numbers 
to-day and to go on expanding them as 
we make advances in the franchise? — I 
think it certainly would be possible, but 
here again it is a question of reconciling 
the different points of view. 

7808. Yes; as I said I am merely 
putting one consideration, which might 
be considered along with others? — Cer- 
tainly; and I think that is a factor the 
Committee must take into account, but 
it is one of the factors that enter into 
this big {problem as to whether the Cham- 
bers should be big or small and how they 
should be constituted. 

7809. I rather thought attention was 
not being paid to what might happen, 
say, 25 or 30 years hence? — Yes. 

7810. With regard to another aspect 
of the Upper Federal Chamber, may I 


draw your attention to page 11 of the 
White Paper? — Yes. 

7811. It is paragraph 18 in the Intro- 
duction. At page 11, the last sentence, 
the White Paper says that if it is 
considered that adoption of proportional 
representation in the manuer proposed 
makes insufficient provision for this end,’' 
that is to say, to secure to the Muslims 
one-third representation in the Upper 
Chamber — “ modification of the pro- 
posals should be made to meet the object 
in view.” The question I want to put 
to you is this : Have you or have your 
advisers considered the matter further, 
and are you of the opinion that by the 
method proposed the Muslims will or will 
not secure their one-third repre- 
sention in the Upper Chamber? — 
We have considered very carefully 
this point and we are satisfied 
that under the proposals in the 
White Paper the Muslim Community 
would not obtain their full 
per cent, representation in the Upper 
House. With your permission, Sir 
Austen, I will amplify that answer a 
little bit further. One-third of the 
British India seats in the Upper House 
would be 50 seats. Calculations go to 
show that if the voting in the Provin- 
cial Councils for the elections to the 
Federal Upper House went on purely 
communal lines, that is to say, if every 
elector in using first and succeeding 
preferences gave priority to all candi- 
dates of his own community, the result 
would be, assuming the Provincial Legis- 
latures to be composed in the manner 
proposed in the T^ite Paper, that the 
Muslims would secure 45 seats, with a 
strong probability, though not an abso- 
lute certainty, of one more. They 
would therefore be four seats short of 
the one-third which the Government has 
promised. It appears necessary, there- 
fore, to make some slight modification. 
It is obviously desirable that such modi- 
fication should be of a kind to disturb 
as little as possible the general scheme 
for electing members of the Council of 
State by proportional representation 
from the Provincial Legislatures. The 
following plan seems likely to be the 
simplest, and without at the moment 
desiring finally to commit myself to it, 
I think it is the most promising solu- 
tion. In Madras, Bombay, the United 
Provinces, Bihar and the Central Pro- 
vinces, that is to say, in all the Pro- 
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vin< 5 es with more than five seats in the 
Council of State, with the exception of 
the Punjab and Bengal, one seat should 
be allotted in each of these Provinces 
to be filled by election by the Muslim 
members o-f the Provincial Legislature 
only, all the remaining seats to be filled 
by proportional representation in the 
ordinary .way as proposed in Appendix I 
to the White Paper. This should give 
the Muslims their 60 seats, assuming, of 
course, that the voting proceeds on 
purely communal lines. 

7812. Secretary of State, is it a fact 
that under the proposals contained in the 
White Paper, the Europeans, the Anglo- 
Indians and the Indian Christians would 
have the right to elect their own repre- 
sentatives by a system of separate repre- 
sentation, to the Upper Federal 
Chamber? — Yes. that is so; and the 
reason is that, with small and, in many 
•cases, very scattered communities, it is 
diflElcult to find any better alternative. 

7813. Is it a fact that under the 
present system Muslims have the right 
to elect their representatives to the 
Council of State by separate electorates? 
— ^Yes. 

7814. Are you aware of the very strong 
fseoitiments of the Muslim community 
that that right should not be taken away 
from them under the new Constitution? 
— ^Yes, I think I am aware of the Muslim 
feeling on the subject. At the same 
time, Mr. Zafrulla Khan will no doubt 
"keep in mind the course that our dis- 
cussions have taken over the last two 
or three years, and I was under the im- 
pression that some such arrangement as 
I have suggested would both conform 
with those discussions and would also 
conform with the legitimate demands of 
the Muslim community. 

7815. Secretary of State, under your 
proposals, now taking the White Paper 
proposals along with your suggestion 
made this morning, would not the picture 
be this: Europeans, Anglo-Indians and 
Indian Christians to elect by separate 
electorates; other communities to elect 
by proportional representation; this will 
give to the Muslims the major part of 
^eir representation; then the Muslims 
in certain Provinces to supplement it 
by a system of separate representation? 
— ^It is an arjrangement composed of 
many differences, I admit, but I do not 
myself see any other alternative that 
will not strike much more severely at 


the foundations upon which we have been 
holding these discussions in the last two 
years, and I am anxious, so far as it is 
possible, to avoid opening out a big new 
field of controversy. 

7816. Secretary of State, may I put 
one questio-n on this topic while I am on 
it? You need not give an answer to it 
if nothing has been done so far. When 
you were concluding the Session of the 
Third Hound Table Conference and you 
made the announcement that so far as the 
British India share in the Federal Legis- 
lature is concerned, Muslims would be 
secured one-third, you expressed the in- 
tention of assisting the satisfactory settle- 
ment of the question of representation of 
Muslims from the Indian States by such 
means as may be possible. May I ask 
whether anything has been done in that 
direction so far? — I have had many talks 
with the representatives of some of the 
States upon the subject and I have im- 
pressed upon those representatives in 
these talks the great importance of hold- 
ing a fair balance between the com- 
munities in any representation that they 
might send to the Federal Legislature. 
I have found them, without exception, 
very sympathetic to the idea, provided 
it is left to them to arrange it in their 
own way and provided that we do not do 
what would be foolish from every point of 
view, namely, attempt to dictate to them. 
I feel considerable confidence myself that 
we should find in the States representa- 
tion a substantial Muslim representation, 
and I will go on pressing the importance 
of that point of view upon the States; 
but, as I say, I have found them in all 
the talks I have had with them very 
sympathetic with the conception. 

Mr. Zafrulla K’hcm.'] I am very glad to 
hear that. May I call attention to page 
93 of the White Paper, the composition 
of the Orissa Legislative Assembly, the 
last item on that page? I am sure the 
Committee will recollect, and you will re- 
collect also, that this is an addition to 
the terms of the Communal Award as an- 
nounced, because at that time the figures 
with regard to Orissa had not yet been 
worked out. It is proposed to give Mus- 
lims four out of 60 seats, and the only 
other minority that is given any seat in 
the Orissa Legislative Assembly is the 
Indian Christian community, to whom 
one seat has been allotted. You will 
remember that I put those considerations 
to the Hajah of KhaUikote and the 
Hajah of Parlakamedi when they ap- 
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peared as witnesses before the Com- 
mitttee, and they both said they would 
be only too happy to have the representa- 
tion of Muslims in this Legislative As- 
sembly raised from four to six 

Sir Austen Chamberlain.'] I beg your 
pardon, but are we not now dealing with 
the Federation rather than with the in- 
dividual Provincial Assemblies? 

Mr. Kafrulla Zhan.] I asked some time 
ago whether on the general question of 
the franchise and so on we were not at 
liberty to put questions. 

Sir Austen Chamberlain,] I hope only 
where it bears directly upon the Federal 
Legislature. 

Mr. Zafrulla Khan, 

7817. If I might, with your permission, 
put this question, I would not have to 
ask for the opportunity to put further 
guestions at all? — think I can deal with 
it in a minute or two. Will you put your 
question again, Mr. Zafrulla Khan? 

7818. Without going into preliminaries, 
may I say you will recollect that I put 
questions to the Rajah of Khallikote and 
the Rajah of Parlakimedi when they ap- 
peared as witnesses before the Com- 
mittee, and both of them said they would 
be only too happy to have the representa- 
tion of Muslims in the Orissa Legislative 
Assembly raised from four to six in case 
the total remained at 6Q, and from four 
to seven in case the total became 70? — 
Yes, 

7819. In view of that expression of 
opinion, I hope His Majesty’s Govern- 
ment will be prepared to reconsider the 
allotment of seats for the Muslim repre- 
sentatives ? — I have got a note that I had 
made out of the Orissa percentages; un- 
fortunately, I do not seem to have 
brought it here this morning. What I 
will do is to put it in as a paper to the 
Committee, 

Sir Austen Chamberlain. 

7820. I very much hope that you will 
not go into this question now; it leads 
us right away from the subject of dis- 
cussion. It is the Federation and not 
the Provincial Legislature in a particu- 
lar Province that we are considering? — 
Would you like me or not to finish the 
answer? 

Hote to QQ. 7819--22: — 


7821. 1 hope you will not open a dis- 
cussion on the subject? — May I finish the 
answer, and then you can stop me, if it 
looks like opening a discussion. I will 
put this note in. The point that it makes 
out, and I think makes out completely 
clearly, is that the Muslims in the Pro- 
vince of Crissa are getting a higher 
iweightage than any minority in any other 
Province. I will not go into that point 
further. Secondly, as to whether it 
would be possible to add a seat or two 
to the Council, one has got to remember 
the reactions of altering figures in other 
Provinces. What I will undertake to do 
is to look further into the point and to 
see whether anything can be done by 
general agreement, but one has to keep 
in mind the danger of reactions else- 
where. 

Mr. M. M. Jayaker, 

7822. May I euggest to the Secretary 
of State, if he is preparing a Note for 
the use of the Committee, that he might 
as well point out in that Note what would 
be the number of seats the Muslims 
would be entitled to on a strict popula- 
tion basis and what weightage they are 
getting ? — That will be shown in the 
Note. 

Mr. Zafrulla Khan. 

7823. I will not pursue further what 
has been said by you, Secretary of State. 
With regard to paragraph 48, at page 
49, I merely want to understand what 
the position will be. Would it be correct 
to say that under the Proposals as put 
forward in paragraph 48, the Lower 
House has the right or the power to 
grant supply and once it grants it, the 
Government is under no further necessity 
of getting the assent of the Upper Cham- 
ber? — ^Yes, that is so, 

7824. Supposing the Lower Chamber 
fails to grant supply, then if the Upper 
Chamber concurs in that rejection or 
reduction of the grant, the Government 
cannot obtain that supply under these 
proposals? — ^Yes. 

7825. But if the Upper Chamber does 
not, the Lower Chamber rejects or re- 
fuses, the Upper Chamber is willing to 
grant in that case, it is open to the 
Government to call a Joint Session and 

Tercentage of total seats in 
Provincial Legislature under 
'White Paper Proposals. 
6-7% (= 3-5 times pop. ratio) 
12-5% (= 2-8 times pop.ratio) 
18% (= 3-1 times pop. ratio) 
6% (= 3-3 times pop. ratio) 


Percentage 
of Population, 


Orissa Muslims 1-9% 

C. P. Muslims 4-6% 

N. W. F. P. Hindus 6-9% 

N. W. F. P. Sikhs 1-8% 
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the result would be according to the Joint 
Session ^ — Yes. 

7826. One last question to Sir Malcolm 
Hailey with regard to certain matters 
put to him on the franchise. Sir Mal- 
colm, Sir John Kerr told us the other 
day the average distances to the polling 
booths in India, and he said not taking 
into account the sparsely populated area 
— that would not be in order for this 
purpose — ^the average distance to the 
polling booth would work out at between 
five to seven miles. You are aware that 
the present electoral rules forbid a candi- 
date from providing conveyances for the 
voters to the polling booths, that being 
so, do you think women in the rural 
areas would be expected to walk five to 
seven miles to the polling booth to re- 
cord a vote and walk again to their 
homes and miss a day’s work in order to 
vote? — (Qir, Malcolm Hailey,) I think that 
there are women who would do so*, when 
yon realise that their (husbands will be 
going to the poll and that normally they 
will accompany them there. I think, as 
a matter of fact, the extent to which 
women will vote in the rural areas will 
depend very largely on the amount of 
pressure that a candidate can through 
his friends apply to the voter. As to 
tihe supply of conveyances, there is prob- 
ably no rule in the world that has been 
broken more liberally than that particu- 
lar rule, for it is well known that the 
supply of conveyances in India is uni- 
versal, and you cannot get your voters 
unless you do supply them, or your 
friends do it for you* 

Begum Shah Nawaz,"] I requested this 
morning if I could put only four ques- 
tions regarding the franchise to the Sec- 
retary of State and I was told it was not 
possible, and I find many of the Dele- 
gates are putting questions on the fran- 
chise in these discussions. 

Sir Austen OKamberlain.] I have tried 
my best to keep the discussion to the 
; purpose it was intended to serve. I have 
not succeeded very well, but, if there is 
time, I will come back to the questions 
which the Begum Shah Nawaz desires to 
put. 

Sir Hem Singh Gov/r,] What the Begum 
was saying was that so many members 
have been allowed to break the rule. May 
she be permitted to put the four questions 
she has in mind? 

Sir Austen Gharnberlain.] I said I 
would come back to her, if I could find 
time, but there are a good many mem- 
bers who, I think, have put no questions 


so far on the subject we are supposed to 
be discussing 

Dr. Shafa^ at Ahmad Khan,. 

7827. Sir Samuel Hoare, in your last 
speech in the Round Table Conference 
last year, you said that the Muslim com- 
munity should have a representation of 
33| per cent, of the British seats in the 
Federal Chamber. In the Lower House, 
according to the scheme of the White 
Paper, the Muhammadans have got 82 
seats out of 250. This is not exactly 
33i? — I was under the impression that 
there was no question about the Lower 
House at all; it was 33i. It was worked 
out very carefully. 

7828. The number of seats assigned to 
the Muslims is not 33J of 250 seats in the 
Lower House — It is as near as one can 
mathematically get it, is it not? 

7829. I think it is one more according 
to the same proportion? — Dr. Shafa’at 
will remember there are the special seats 
to be taken into acoo-unt too, and the 
likelihood of the Muslims winning, what- 
ever may be the number of them. 

7830. But I think the principle of re- 
presentation of communities has been that 
you take the total seats and get your 
proportion out of that first. So far as 
the special constituencies are concerned, 
they are not intended primarily for com- 
munal representation at all? — I do not^ 
think I could go so far as to say that. 
I think one has got to take into account 
the way in which they are likely 
to go. Obviously, one cannot make 
an accurate prophecy until one knows 
exactly what the constituencies will 
be, but I think Dr. Shafa’at and 
anybody in the Room who has studied 
this question, could make a pretty good 
guess as to the way some of them will 

go. 

7831. But my point is this, Sir vSamuel, 
that if any Muslims are elected from the 
special const ituenoies, they will be elected 
with particular releronce to the special 
interests and not necessarily to safeguard 
Muslim interests? — I do not think I 
would admit that. I would have thought 
they would still have regarded themselves 
as a part of the Muslim community. 

7832. I think an answer that you gave 
makes it absolutely clear that 33)- per 
cent, of the seats were to be of the entire 
British-India seats in the Lower House 
were to be reserved for Muslims — The 
point is new to me. I have always 
assumed that everyone was satisfied with 
this representation of the Lower House. 
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7833. What I was pointing out was that 
at least according to the proportion you 
agreed to last year in the Round Table 
Conference, we ought to have 83. That 
is not quite 33 J ? — One cannot divide 
the seats of this kind and the 
special seats into entirely .watertight com- 
partments , one has got to take them into 
account as well, and I am convinced that 
under our proposals there is no risk 
whatever to be run by the Muslim com- 
munity; they will get their 33i per cent. 

7834. I hope Sir Samuel will take this 
into account at a subsequent stage of 
the discussions? — Certainly. 

7835. Then, Mr. Chairman, I go on to 
my next topic. May I take it, that in 
the Treaties of Accession which the 
States will sign it will be laid down that 
if they wish to enter the Federation 
they must take all the subjects from 1 
to 48 and accept them as Federal sub- 
jects, or will there be considerable varia- 
tions in those subjects? — We contemiplate 
that 1 to 48 will be the normal field 
over which the States will surrender 
their powers. The actual details of the 
Treaties must be considered each on its 
own merits, always with this reservation 
in mind, that if a State attempts to 
make reservations that. would make its 
entry of no value to the Federation or 
not of sufficient value to the Federa- 
tion, then, obviously, we must have the 
power of refusing to accept an entry 
upon those terms. 

7836. Then does the Secretary of State 
visualise any particular State which will 
accept, say, 1 to 40 instead of the sub- 
jects 1 to *48 ? — \ should hope not, but 
there will be variations, no doubt, as to 
the exact manner in which the States 
undertake these Federal duties. There 
again, it ie a question to be^ considered, 
when the Treaties of^ Accession are con- 
sidered, and once again if the State 
attempts to make terms that would make 
its entry of no great value to the Federa- 
tion, then there must be the power of 
refusing the entry of that State. 

7837. I am not concerned at all with 
the manner or extent of control retained 
by the states over these subjects. As 
you probably know, in 1930 a number of 
States . agreed to certain subjects for 
policy; others agreed to certain subjects 
for administration. I was only dealing 
with the quantum of subjects, whether it 
is possible in the new Federation to have 
one State agreeing, say, to 1 to 48 sub- 
jects, and the other States agreeing to, 
say, 1 to 40. How can the Federation 


function efficiently if the exclusively 
federal subjects vary from State to 
State? — I think there must be some field 
for variation, but what we want and 
what we should do our utmost to obtain 
is a basic list of the important subjects 
with which the States who enter the 
Federation would, as a whole, conform. 

7838. May I suggest to the Secretary 
of State the possibility of introducing 
a provision in the White Paper whereby 
it may be possible for the Federal Legis- 
lature through some clearly expressed 
machinery, to transfer some subjects from 
one list to the other. There are certain 
subjects, for instance, which are com- 
prised in 49 to 61; some of them could 
be transferred to the Provinces, while 
others which are now exclusively 
provincial subjects could be trans- 
ferred to the Federal hst P — am 
afraid that there never will be 
any final agreement amongst all 
those concerned over these lists ; they 
provide one of the most difficult 
features of the whole Constitution. 
I would not here and now say that the 
list in its present form ie necessarily 
in its final form. We shall have to go 
on considering item by item and detail 
by detail this list with expert advice 
both from here and, no doubt, from 
India as well. Generally speaking, 1 
think the list is a good one, but I should 
not at all like , to say that it may not 
be necessary to have some amendment, 
and to have* some readjustment of this 
or that subject. 

7839. My point was that they must 
not make the list of subjects too rigid; 
it must be flexible with the possibility 
of transference of one subject to the 
other, and some procedure might be laid 
down in the Constitution itself whereby 
this change could he effected without 
the necessity of coming up to Parlia- 
ment for this small and comparatively 
unimportant matter. Is there any pos- 
sibility of it? — There is substance in 
Dr. Shafa’ at’s point. We have found 
it very difficult to obtain any measure 
of agreement as to how to deal with it. 
The Provinces have been very nervous 
lest the Provincial field should be 
diminished without their approval. In 
the same way, the Federal supporters 
have been nervous lest their field should 
he diminished by transference to the 
Provinces. The difficulty is to find a 
means that everybody will accept for 
making the kind of adjustment that Dr. 
Shafa’ at desires. 
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7840. Then could a State which has 
entered the Federation be allowed to go 
out of the Federation? — No, not as long 
as the terms of the bargain remain. 

Sir P. Paiiani. 

7841. In the event of a breakdown of 
the Constitution, there is the provision 
that the Governor-General shall re-enter. 
In the event of that re-entry which is 
a consequence of the breakdown, is there 
to be a State free to say : ‘‘As there 
has been a breakdown, I will secede.*^ I 
am not pressing the point; I am only 
raising the point whether, in the event 
of a breakdown, when the Constitution 
ceases to function as the reformed Con- 
stitution, would it not be right for a 
State to suggest that it should also go 
out of what has broken down? — No, I 
should hope not. The breakdown would 
be of a temporary character. The 
Federal Constitution would remain in 
being, the clause in the Federal Con- 
stitution dealing with the breakdown 
coming into operation. 

Dr. Shafa^ at AKnmd Khan. 

7842. Am I correct in assuming that 
the Federation when brought into being 
will be perpetual and indissoluble ? — 
should hope so. 

7843. And that was the position which 
was pointed out by Mr. Ramsay 
MacDonald to the Delegates of the Burma 
Round Table Conference P — Certainly. 
I think it would be quite fatal to the 
Federation if either Provinces or States 
came in and then went out — ^went out 
and then wished to come in again. I 
do not believe any system of Government 
could continue on that sort of line. 

7844. I do not wish to cover the 
ground which was ooivered by you in 
your replies regarding the introduction 
of Provincial Autonomy, because the 
matter was discussed very thoroughly, 
hut I should like to know if it is a 
fact that His Majesty’s Government have 
not departed from their previous policy 
regarding the introduction of Provincial 
Autonomy ? — Our position to-day is 
exactly what it was last winter, and 
which I have always expressed myself 
time after time. 

7845. Has no now factor emerged 
which makes it essential for the Gov- 
ernment to go back upon what it said 
last year?- — ^No, none. 

7846. I am^ putting this with great 
diffidence, Sir Samuel Hoare, but I 
should like to know whether you agree 


with it or not. The position now is this : 
You have first Provincial Autonomy; 
then, after a certain interval, you would 
have Federation, lint, so far as Federa- 
tion is concerned, it would depend partly 
upon the entry of 51 per cent, of the 
Princes into the Federation. Is it not 
clear that as long as the Princes do not 
come into the Federation, the responsi- 
bility at the Centre will not be possible 
under the White Paper scheme, and that 
British-India will, therefore, have to 
wait until the Princes have decided to 
come in? Do you not think that some 
other method may be devised during the 
transition period whereby the entry of 
the Princes could he expedited or a time 
limit could be imposed within which the 
Princes could let British India know if 
they are coming in, or not? — I really have 
got nothing to add to the very full 
answers that I gave the other day upon 
all these questions. I am assuming that 
there will not be a long and indefinite 
time. 

7847. I am very interested to hear 
that? — I gave a number of answers the 
other day showing that % was anxious 
not to make special arrangement® for a 
transitory period on the ground that the 
more arrangements of that kind you 
made, the more likely it was that the 
transitory period should become a per- 
manent period. 

Begum Shah Nawaz, 

7848. Secretary of State, is it not a 
fact that you received several cables from 
the Women’s Organisations after the pub- 
lication of the Franchise Committee’s Re- 
port, strongly protesting against the in- 
adequate number of women voters 
recommended by that Committee ?— Yes. 

7849. And.did not some of these cables 
contain the words of strong resistance? 
— I do not recall the actual words, but it 
was quite clear what was the opinion of 
the ladies who sent the telegrams. 

7850. If the recommendations of the Ex- 
pert Committee sent out by you are not 
to be accepted because out of the 10 per 
cent, of adult women who are to be en- 
franchised under those proposals, barely 
1 per cent, happen to he in seclusion, and 
some of their husbands are objecting to 
their names being placed on the registers, 
and, perhaps 1 per cent, are married 
to husbands who have two wives, 
may I draw your attention to the alter- 
native proposals which have been sub- 
mitted by some of the Women’s Organisa- 
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tions and request you to give them your 
full consideration, because they might 
diminish some of your administrative 
difficulties P — I imagine the Begum has in 
mind such proposals as were urged the 
other day by Miss ‘ Rathbone ? 

7851. No; I am alluding to some of the 
proposals that have been submitted by 
certain Womens’ Organisations as to 
giving votes to women above a certain 
age in other areas, so that you need not 
have different registers and different 
qualifications ? — I have looked into a num- 
ber of proposals. Without expressing a 
final opinion, because I do not think any- 
body ought to express a final opinion 
until we have heard the women’s evi- 
dence, the difficulties that I foresee are, 
first of all, administrative diffijculties, 
and, secondly, the difficulties of numbers. 
Some of those proposals, whilst looking as 
if they kept the numbers at about the 
figure of the Lothian Committee numbers, 
really add very large numbers to that 
figure. But I would prefer to withhold 
my opinion until we have had the 
women’s evidence. 

7852. We, the women of India, axe not 
enamoured of one qualification, or the 
other, but all that we wish to know from 
you, Sir Samuel, is this, that when it 
has been possible for His Majesty’s Gov- 
ernment to find a solution for such a 
difficult problem as the Communal Award, 
why is it not possible for the best brains 
in England to find some feasible qualifi- 
cations which would give the women of 
India, the voting strength of at least 
one to four and a-half? — I am glad to 
think now that we have got the best 
brains on the Joint Select Committee, 
and I look to them giving me a very 
great deal of help on this particular 
question. 

Sir Tej Bahadur Sapru."] I take it 1 
am now at liberty to put questions with 
regard to the Federation? 

Sir Austen Ghajnherlain.]^ Yes. 

Sir Tej Bahadur Sapru. 

7863. Sir Samuel, will you please tell 
us what your view is on the question of 
lent officers serving in the Indian States 
being nominated by the Indian States 
into the Federal Chambers; whether they 
are British, or whether they are Indian, 
does not matter for the purposes of my 
question P — I have never contemplated 
that tho.se would be the kind of officials 
that the Princes would send as their 
representatives. At the same time I have 


always found a great difficulty in 
attempting to -preclude certain appoint- 
ments when the choice does rest with 
the Princes themselves. 

7854. Am I right in thinking that your 
expectation is that it will not be from 
that class of officers that the Princes 
would ordinarily send up their represen- 
tatives ? — Yes. 

7865. I will not trouble you any more 
with regard to that question. With 
regard to a Money Bill could you tell 
us roughly, without being very precise 
about the legal language, what is it that 
you mean by it in Proposal 38 of the 
White Paper? — ^To put it into a rough 
and simple phrase Bills for taxation.” 

Lord Bankeillour, 

7856. Or loans? — I would like to con- 
sider the question of loans. I am not 
quite clear as to the exact answer. 

Sir Tej Bahadur Sapru. 

7857. Perhaps you might explain 
whether any loans are raised in India by 
any Bills at the present moment? I do 
not think so? — ^(Sir Malcolm Sailey*) 
No, we do not have loan Bills. 

7858. I thought so. If you will kindly 
turn to Proposal 38 you say there : 
“ Bills other than Money Bills, which 
will be initiated in the Assembly.” 
Would you kindly explain to me what is 
it exactly that is intended to be con- 
veyed by the words “ initiated in the 
Assembly ”? — (Sir Samuel Hoare.) Simply 
introduced in the Assembly. 

7859. That is to say, according to this 
clause a taxation Bill can never be in- 
troduced into the Upper Chamber? — ^That 
is so, I think. 

Sir Austen Chamberlain.’] To get that 
clear, would you allow me to put one 
question ? 

Sir Tej Bahadur Sapru.] Yes. 

Sir Austen Chamberlain, ] Must not 
that be subject to the qualification that, 
if a Bill of this character has been in- 
troduced into and rejected by the 
Assembly it is within the power of the 
Government to reintroduce it in the 
Council of State, and, if passed by the 
Council of State, to demand a Joint 
Session upon it? 

Sir Tej Bahadur Sapru.] So far as that 
is concerned I do not find any reference 
to that in the White Paper. 

Sir Austen Chamberlain. 

7860. I only want to get it clear? — 
Yes, I think that is so. 
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Sir Tej Bahadur Sapru.'] If yon say in* 
answer to Sir Austen’s question that that 
is so, will you please point out under 
which provision of the White Paper you 
bring that in? 

Mr. M, It. JayaJcer. 

7861. Does it fall within Proposal No. 
41? — I think it would arise out of Pro- 
posal No. 41, but I quite agree it is not 
clearly apparent. 

Sir Tej Bahadur Sapru. 

7862. That is what I wanted to point 
out. May I say to you that Proposal 
No. 41 does not contemplate the intro- 
duction of a Bill in the Upper House 
when it has been rejected in the Lower 
House, It deals with a different stage? 
— ^Yes. 

7863. Lord Rankeillour pointed out to 
you this morning that Proposal No. 41 
expressly refers to Bills? — ^Yes. 

7864. Therefore, it seems to me that 
under Proposal No. 41 you could not 
have a Joint S'ession when there was a 
conflict between the two Houses in any 
matter which was not covered by a Bill. 
I am applying myself to the language 
of the clause? — ^Yes. 

Marquess of Lothian.'] Does not Pro- 
posal 48 cover your point? 

Sir Tej Bahadur Sapru. 

7866. No. I will come to that 
immediately afterwards. In point of fact 
the provisions for a Joint Session in 
several of the Dominion Constitutions 
relate to Bills? — Yes. 

7866. Now will you pass on kindly to 
Proposal No. 48 ,P — ^Yes. 

7867. Proposal No. 48, as I read it, 
only relates to demands? — Yes, 

7868. That has nothing to do with the 
Money Bill. The Money Bill follows that ? 
—Yes. 

7869. Therefore under Proposal No. 48, 
is it your view that if a demand has been 
reduced or rejected by the Assembly it 
may be brought before a Joint Session 
of both Chambers for final determination ? 
— ^Yes. 

7870. But it could not be taken up to 
the Second Chamber by itself. The 
moment that stage is reached you will 
have to have a Joint Session of the two 
Hous^, — ^No, the Government can intro- 
duce it in the Second Chamber. 

7871. That is exactly what I want to 
know. Under what Proposal, Neither 
under Proposal 41 nor under Proposal 48 
does it seem to me that the Government 
could introduce it. All that the Govern- 


ment could do is to call for a Joint 
Session ? — ^If it is not clear I am prepared 
to admit it should be made clearer. We 
do contemplate a provision of that kind. 

787'2. Correct me if I am wrong. I am 
not expressing any opinion, but, as the 
language of the White Paper stands, I 
think it is a loose way of saying that the 
powers of the two Houses are co-equal. 
They are not co-equal as the language of 
this White Paper stands? — I think there 
may be a great deal of substance in what 
Sir Tej has just said. Obviously we are 
not at the stage when these provisions 
are being carefully drafted in an Act of 
Parliament. We must take those .points 
into account. 

7873. It must not be understood from 
my questions that I am favouring co- 
equal powers? — ^No. 

Sir BLari Singh Gour.] May I point out 
it is implicit in Proposal No. 38. The 
very word “ initiated means it was the 
originating Chamber, and where the 
Assembly has rejected it under the very 
terms of Proposal 38, it may be intr6- 
duced in the other Chamber, because the 
process of initiation is completed by 
the first introduction, and its rejection 
satisfies the word initiated.'* 

Dr. B. B. Amrhedkar.] That deals with 
Bilk other than Money Bills. 

Sir Tej Bahadur Sapru.] I am dealing 
wiith Money Bills. 

Sir Austen Chamberlain.] Secretary of 
State, you dealt with this point on an 
earlier day. I am not quite certaan 
whether all the answers of to-day are 
exactly on all fours with the answers 
which you gave on the earlier occasion. 
Would you mind looldng at your 
answers and, if necessary, supplying us 
with a Memorandum putting the exact 
position before us? 

Sir Tej Bahadur Sapru. 

7874. That would be better — I am 
much obliged. I am afraid with these 
very technical questions it ds difficult very 
often to follow exactly the questions that 
are raised. I will put in a Memorandum 
on this. 

Sir Ahhar JSydari. 

7875. In this connection I hope you 
will bear in' mind the consistent* position 
of the Indian States that the powers of 
both the Legislatures should be equal?— 
Yes. 

Sir Ahbar Eydari.] And simply with 
regard to the initiation, but not the 
further prosecution and discussion of the 
Money Bill; there is an exception. 
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Sir Tej Bahadur Sapru. 

7876. With reference to the High Com- 
missioner, do you want to assimilate the 
position to that in Australia and the 
Dominions, and is it for that you have 
omitted all reference to the High Com- 
missioner ? The Dominion Constitutions 
made no reference to the High Commis- 
sioner. The Government of India Act 
does make a reference to him^ and the 
White Paper omits all reference to the 
High Commissioner? — had not thought 
upon this point. I will look into it, but 
I think our wish generally was xhat the 
position of the High Commissioner should 
resemble the general position of High 
Commissioners in London. 

7877. With regard to the Auditor- 
General, do you wish to retain the 
present provisions in the Government of 
India Act, or do you propose that there 
must be an independent Auditor-General 
appointed in India, and that all the 
money spent in England or in India 
should he laid before the Auditor-General 
in India, and the Indian Legislature? — 
I would say here again I do not feel able 
this morning to give a final answer. 

7878. You will kindly take note of that 
question ? — ^Yes. 

7879. Will you kindly turn to Proposal 
No. 122. I suggest to you under Pro- 
posal No, 122 any person coming from 
any one of the Dominions, which may 
be treating our Indian Nationals there 
unfairly, will be entitled to all the bene- 
fits conferred by Section 122, and that is 
not what we agreed to? — You can stop 
him entering. 

Sir Tej Bahadur Sapru.'] What we 
agreed to last year was that there must 
be complete reciprocity between Indians 
and men going from England to carry on 
a business, trade, or profession, because, 
so far as England is concerned, it does 
not discriminate between our nationals, 
but take, for instance, the case of South 
Africa, or any other Dominion, Why 
should we be prepared to give them the 
benefit of this? 

Sir Austen Chamherlain.] Does not this 
come under another of our headings? 

Sir Tej Bahadur Sapru. 

7880. That will be one of the functions 
of the Federation? — ^I will keep in mind 
what Sir Tej has said. I know his view, 
and I am prepared to argue the position 
in greater detail some other day. 

7881. Then I will not put any questions 
with regard* to the financial adviser be- 
cause you will deal with it probably 
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under another head? — In the financial 
discussion. 

^ Sir Tej Bahadur Sapru.] Am I at 
liberty to ask any questions with regard 
to the Reserved Departments under the 
Federation ? 

Sir Austen Chamberlain.] No, T think 
not. 

Sir Tej Bahadur Sapru. 

7882. With regard to the Reserved De- 
partments I understand your suggestion 
is that the Governor-General shall be em- 
powered to appoint not more than three 
Counsellors one of whom would neces- 
sarily be in charge of the Army Depart- 
ment? — ^Yes. 

7883. With regard to the Army Budget, 
will you kindly explain what exactly is 
the procedure that you provide for ? — 
Will there be any discussion between the 
Federal Ministers and the Member in 
charge of Defence or any other repre- 
sentatives of the Governor-General, and, 
if so, with what object? Will they try 
to arrive at a settlement, or will they 
simply exchange files between themselves? 
— ^I hope very much that not only will 
they try to arrive at a settlement, but 
they will have close and intimate discus- 
sions together before the Budget is intro- 
duced. I am assuming that before the 
Budget is introduced questions connected 
with it would be discussed, of course, at 
the discretion of the Governor-General, 
in the Federal Cabinet, and I wquld very 
much hope that, although the Governor- 
General would be solely and exclusively 
responsible for the expenditure, the 
Budget will have the full support of the 
Federal Government behind it. 

Lord Bankeillour.'\ Although I have no 
wish in the world to prevent these ques- 
tions being answered I assume the fact 
of their being put now will not prevent 
questions being put on the same lines 
when w© com© to the questions of finance. 

Sir Austen Chamberlain.] No. 

Sir Tej Bahadur Sapru. 

7884. If the Federal Ministers and the 
Counsellors of the Governor-General can- 
not come to an agreement with regard 
to the Army Budget, then I assume that 
your view is that the Governor-General 
should intervene and give his final de- 
cision which would be binding on both 
sides of the Government? — Certainly. It 
is the sole discretion of the Governor- 
General. The Federal Government as 
such has no responsibility for the ex- 
penditure at all, but I hope for close 
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co-operation between the two sides of 
gorernment in actual practice. 

Mr. 2d. It. Jayaher. 

7885. Will the Instrument of Instruc- 
tions to the Governor General contain 
an indication of this wish of His 
Majesty’s Government? — Yes, and Mr. 
Jayaker will see in the White Paper 
that we do make provision for what he 
has in mind. 

Sir Tej Bahadur Sapru. 

7886. Sir Samuel, I am reading to you 
a statement of Lord Irwin .when he went 

(After a short 
Sir Austen Chamberlain. 

7887. Secretary of State, I think it 
would be convenient to you and to the 
Committee to complete, as we have very 
nearly done, the questions about Federa- 
tion, Sir Akbar Hydari asked to have 
an opportunity of putting two or three 
more questions; perhaps we may take 
them before we proceed to the Judica- 
ture, in order to close the discussion on 
Federation? — I think that will be a very 
good plan. Sir Austen. 

Sir Akbar Hydari, 

7888. Do you accept in general the re- 
commendation of the Butler Committee 
in paragraph 58 of their Report, that 
the relationship of the Crown and the 
Princes should not in any matter be 
transferred without their own agreement 
to a relationship with a new Govern- 
ment in British-India responsible to an 
Indian Legislature? — Certainly, I agree. 
I assume that Sir Akbar has in mind 
when he speaks of a new Government, a 
new Government responsible to an Indian 
Legislature? 

7889. Yes. Will you please refer to 
your answers to questions 5675, 5684 and 
5837 ? I take it that no change in 
matters connected with the Constitution 
as affecting Indian States is contem- 
plated through changes in the Instru- 
ment of Instructions without the consent 
of the States who have acceded to the 
Federation .P — ^I will just look at these 
questions. No change made in the In- 
strument of Instructions could affect the 
statutory responsibility of the Grovernor- 
General for Defence, whether it be made 
with or without the consent of the States. 

7890. But any change that would be 
made would be as to whether it did 
affect or did not affect the statutory 


back from England to India and I wish 
to know from you whether His Majesty’s 
Government even now accept that? This 
is what Lord Irwin said: I am autho- 

rised on behalf of His Majesty’s Govern- 
ment to state clearly that in their judg- 
ment it is implicit in the declaration of 
1917 that the natural issue of India’s 
constitutional progress as there contem- 
plated IS the attainment of Dominion 
status — I should say certainly so, sub- 
ject to the declarations that accompanied 
it at the time. 
adjournment.) 

position of the States and would be 
made with the previous knowledge of the 
State concerned .P — Certainly. Sir Akbar 
will remember that nothing in the In- 
strument of Instructions could affect the 
clauses in the Act. 

7891. Quite so; I was only having in 
mind the possibility of gradual and ulti- 
mate development to such an extent that 
the position then existing might lead to 
something being given in the Instrument 
of Instructions to make the Governor- 
General act in a way that wo migiht con- 
sider as going beyond the position which 
has been agreed to now. Take tlie com- 
position, for instance, of the Indian 
ArmyP — Speaking generally, questions of 
Defence, so far as they concern the 
States, would be dependent, first of all, 
upon the provisions of the Constitution 
Act, and, secondly, upon the provisions 
of their own treaties, and nothing either 
in the Instructions or anywhere else could 
go behind those two basic factors. 

7892. What I was trying to put to you 
was that there might be alterations in the 
composition of the Army which primarily 
would appear to be purely with reference 
to Britisli-Indian Provinces, but which 
might have had effect ultimately with 
regard to the Defence position of the 
States ? — The position would then, I 
imagine, be very much what the position 
is to-day. If the Government of India 
decided to make changes in the disposi- 
tion of troops that either altered an exist- 
ing treaty or made a position that was 
embarrassing to a particular State, the 
discussion would then have to be between 
the Crown and the State in the field of 
paramountcy. 

Sir Harl Singh Gout. 

7893. In which the Federation would 
be left out?— Certainly; this is the field 
of paramountcy. 
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7894. But apart from the field of 
paramoTintcy, when the question comes 
up about the Defence of all India, in 
which the Federation and the Indian 
States are equally interested, would not 
the three parties to the agreement be 
taken into consultation? — They might very 
well be taken into consultation, but the 
only responsible authority is the 
G o vernor-General . 

Sir AMar Hydari, 

7896. I presume, with reference to 
paragraph 2 of the White Paper, that its 
phraseology will be governed by what is 
agreed to ultimately in the Instrument 
of Accession as to the Constitutional pro- 
cedure whereby the States (will come into 
the Federation, and the Constitutional 
position that 4iey will hold in it with 
regard to Federal subjects? — ^This posi- 
tion will certainly have to be made clear. 
I have not formed a final opinion as to 
the best way in which it should be made 
clear, but I should be prepared to con- 
sider any suggestions that the States 
might make on the subject. 

7896. What I want to say is that, 
perhaps, the wording in paragraph 2 
might have to be slightly altered with 
reference to what we agree to as to the 
form of the Instrument of Accession 
whereby powers in Federal subjects are 
transferred to the Federation ? — ^Yes. 

7897. There is one point with regard to 
the method of filling up seats in the 
Federal Legislature which have been 
allotted to States iwho, for the time being, 
have not acceded to the Federation. You 
expressed a preterence for the alternative 
of giving additional weightage to those 
States that had acceded. Is it not desir- 
able to get, as far as possible, the 
economic interests of the regions of those 
States which have not acceded 
emphasised, rather than of States who 
have already acceded? — The difficulty is 
to avoid those States having the best of 
both worlds, namely, keeping out of the 
Federation and, at the same time, having 
representatives created for them in the 
F^eration. 

7898. I do not mean it would be re- 
presentative of those non-acceding States, 
but what I do mean is that those States 
would have particular regional interests, 
and as distinguished from the regional 
interests in another part of India. 
Take, for instance, that the Southern 
Indian States accede, States near 
Bengal do not accede : then if you give 
to these Southern Indian States like 


Hyderabad or Mysore, which have their 
economic interests over Bombay, if they 
are given additional weightage then the 
Bombay view might be more emphasised 
than the Calcutta view in economic 
questions, and, therefore, would it not be 
desirable to leave this rather to the 
Governor-General after consulting the 
Federal Government and any other 
Parties themselves ? I am saying whether 
it would not sometimes act unfairly to 
the economic interests of a particular 
region by weighting too much the votes 
of the States who are situated in 
another economic region ? — It is, of 
course, to he remembered that in a case 
of that kind if a group of States that 
had stayed out folt that their interests 
were being prejudiced, that, I should have 
thought would have been an incentive 
to them to come in. Further, I see 
objections to the Governor-General 
making these appointments rather than 
the States, at any rate, making the 
recommendations for the appointments. 

I think, as soon as the Governor- 
General makes the appointments, the 
position will he very much misrepre^ 
sented, and over the whole of British 
India it will be said that under another 
name we have once again created an 
official bloc. 

Sir Akbar Hydari,'] Of course, if they 
take that view of what is requir^ by the 
interests, I have nothing further to say. 

Sir A. F. Patro, 

7899, I want to ask just a supple- 
mentary question. Do you remember 
that British-India representatives were 
opposed to any weightage being given to 
the Indian States? — ^It would not be 
true to say that all representatives of 
British India have been opposed to a 
proposal of that kind; it is perfectly 
true that some of them have been. 

7900, And strong opposition too, at 
any rate, against the feeling of the 
Indian States — I think that has been 
expressed by certain of the representa- 
tives of British India. The problem, 
however, that faces ns and that faces 
them no less than us, is the problem of 
bringing the Princes in. ^ 

Sir Austen Chamberlain.'] Sir Akbar, 
I hope you will remember that this has 
interposed between us and the proper 
business of the afternoon, and will^ you 
make your questions as brief as possible? 

Sir Akbar Hydari.'] Yes. There is only 
one small matter about which I want to 
invite the attention of the Chairman, 
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and, perhaps, of the Secretary of State, 
and that is that the record of my ques- 
tions the other day does not recall one 
particular point which I pointed out 
about the quotation made by Lord 
Lothian from the Instructions. I am 
referring to Question No. 7513. He read 
out the following quotation: “ To your 
Committee His Majesty’s Government 
will look for complete and detailed pro- 
posals on which to base the revision of 
the franchise.” Then he read out from 
the Prime Minister’s statement to the 
effect that: ‘‘since upon the detailed 
proposals must largely depend the size 
and actual composition of the legisla- 
tures, His Majesty’s Government hope 
that your Committee will be in a position 
in due course, so to frame their pro- 
posals as to present a complete and 
detailed scheme for the composition of 
each of the Provincial Legislatures,” and 
from that it was that the Committee 
itself was asked to present detailed and 
complete proposals for the revision of 
the franchise, and also for the composi- 
tion of the Legislature, but not for its 
strength. I wanted to point that out. 

Sir Austen Chamherlain,'] That will be 
clear on th© record. 

Sir Akbar KydariS] Thank you. 

Sir Austen Chamberlain, 

7901. Then, Secretary of State, we now 
proceed to the consideration of the 
Judicature, Federal and Supreme Courts 
and High Courts, proposals 151 to 175. 
I>o you wish to make any statement 
upon that subject before you are sub- 
jected to questions? — Yee, Sir Austen, I 
would like to make a short introductory 
statement, for this reason : The pro- 
posals in the White Paper, namely, 151 
to 175, are not drawn in great detail; 
there are certain gaps in them that need 
filling up, and there are certain ex- 
planations that need to be made before 
we begin to discuss them. I would, 
therefore, ask the Committee to base 
their discussion upon the short explana- 
tion that I will now make in this pre- 
liminary statement. If my statement 
appears in any way to go contrary to 
any proposals in the White Paper, I 
hope that Members of the Committee 
and the Delegates will take my state- 
ment as their text rather than the widely 
drawn chapter, Part IV, in tHe White 
Paper. I begin, Sir Austen, by suggest- 
ing various heads under .which this 
chapter may, in my view, be most con- 


veniently discussed. Following the 
order of paragraph 5 of the Memo- 
randum winch I have circulated, I pro- 
pose that .we should deal, first of all, with 
the constitution of the High Courts. 
Under the proposals in the White Paper, 
the qualifications of the Judges, their 
number and their salaries and allowances 
wid all, in effect, be regulated by the 
Crown in England, since they will be laid 
down in the Act itself, or regulated by 
Letters Patent or Orders in Council ; 
and the actual appointment of the 
Judges will, as before, remain with the 
Crown, acting on the advice of the Sec- 
retary of State. On this main prin- 
ciple, I do not think there is likely to 
be any difference of opinion. We have, 
however, proposed certain changes ot 
detail affecting the Constitution of the 
High Courts as at present laid down in 
the Statute or otherwise. These are 
set out in paragraph 8 of the Memo- 
randum that I have circulated, and I 
need do no more at the moment than 
draw attention to them. The next divi- 
sion of the subject would be the juns- 
dictiou of the High Courts, that is, the 
extent and scope of their competence to 
determine cases judicially, whether in 
the Criminal or Civil sphere, and 
whether original cases or cases presented 
on appeal. Jurisdiction in this sense 
is determined by Indian Legislation : 
thus Indian Acts can, and habitually do, 
prescribe that particular matters are, 
or are not, to be subject to appeal to 
the High Court. The proposals of the 
White Paper on this matter can he sum- 
marised as follows: — ^Firstly, that the 
High Courts will have, at the time of the 
commencement of the Constitution Act, 
the jurisdiction then vested in them, but 
that thereafter this jurisdiction will be 
subject to provisions which may be made 
from time to time by the Federal Legis- 
lature and by Provincial Legislatures 
within their respective spheres. Para- 
graph 173 deals with that point. 
Secondly, that in virtue of various 
entries in the lists of subjects in 
Appendix VI, the jurisdiction of the 
High Courts will be regulated from sub- 
ject to subject by that Legislature which 
18 competent to legislate generally for 
that particular subject. I .would refer 
Members of the Committee to List I, 
Item 63; List II, Item 30; and List III, 
Item 1 : For instance, in regard to bank- 
ruptcy and insolvency, the Federal 
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Legislature alone will be able to vary 
the competence of the High Court: The 
Provincial Legislatures alone will regu- 
late the jurisdiction of the High Court 
in cases arising out of land tenures and 
title to landj while in regard to the 
great Indian Codes, Criminal and Civil, 
both Federal and Provincial Legislatures 
will have concurrent powers, subject to 
the principles laid down in paragraph 
114 of the Proposals. This is, to some 
extent, an alteration of the position now- 
prevailing, since it has been generally 
held that a Provincial Legislature has 
no power by its own legislation to vary 
the jurisdiction of a High Court, even 
in regard to a subject on which it can 
itself legisla-te, and that this power is 
confined to the Central Legislature. Our 
proposals, however, seem to us the 
natural corollary to the requirements 
of Provincial Autonomy and to a 
statutory demarcation of Legislative 
powers. The third division of the sub- 
ject is the general powers and authority 
of the High Courts as distinct from their 
strictly judicial authority — ^that is to say, 
the powers possessed by the High Courts 
over such mat-bers as recruitment of the 
Civil Judiciary, and its day to day con- 
trol, the enrolment of advocates and the 
like. These matters have been explained 
in detail in paragraphs 11 to 13 of the 
Memorandum. The most important of 
them, and the one to which the Commit-tee 
have already given considerable atten- 
tion, is the control of the Subordinate 
Judiciary. As has been explained in 
answers given to the Committee, it is 
not at present possible to place the 
Criminal Judiciary under the sole con- 
trol of the High Courts, as the personnel 
of the Criminal Magistracy is supplied by 
men who discharge at the same time a 
number of administrative and Revenue 
duties; and, indeed, in many cases these 
are their major duties. If, at any time, 
it should become possible to separate 
these functions, it might be feasible to 
give the High Court a control over the 
Criminal Magistracy similar to that 
■w'hich it now enjoys over the Civil 
Judiciary. But this separation of func- 
tions involves difiOiculties, financial and 
otherwise, which will have to be solved 
by the local Governments in the future. 
As regards the subordinate Civil 
Judiciary, their regulation is placed by 
the Proposals of the White Paper as 
they stand (List II, Item 28), in the 
19355 


hands of the respective Provincial Legis- 
latures, who would thus be at liberty 
either to entrust control to the High 
Court of the Province or to leave it in 
the hands of the local Government. 
Under this scheme, it would be open to 
the local Government, among other 
things, to prescribe the qualifications 
which would be requisi-be for admission 
to a subordinate judicial service. The 
discussions of the Committee appear to 
me to have revealed some apprehension 
of the consequences of making it possible 
for Provincial Legislatures to withdraw 
from the High Courts the measure of 
oon-trol in the matter of appointments 
at present exercised by them in actual 
practice. It may indeed be possible that 
the Committee will eventually decide 
that it would be undesirable to give to 
the Provincial Legislatures the full 
powers proposed in the White Paper. I 
have, therefore, considered by what 
method the preservation of the interest 
of the High Courts in the recruitment 
and conduct of the subordinate Civil 
Judiciary, as explained in the Memoran- 
dum, could best be maintained. My sug- 
gestion would be to leave to the Provin- 
cial Legislatures the general powers 
which have been proposed in Item 28 of 
List II of Appendix VI, but, at the same 
time, to introduce in the Constitution 
Act a provision which would in one 
respect override those powers — namely, a 
provision vesting in the High Courts, as 
part of their administrative authority, 
power to select the individuals for 
appointment to the Civil Judicial Ser- 
vices, to lay down their qualifications, 
and to exercise over Members of the Ser- 
vice the necessary administrative con- 
trol. This would be effec-ted by a re- 
draft of the present Section 107 of the 
Government of India Act. The autho- 
rity thus conferred on the High Courts 
would, however, he limited to the pur- 
poses defined, and would not, therefore, 
interfere with the powers of the Local 
Government, first, to fix the strength and 
pay of the Service to which the High 
Court would recruit, anjJ, secondly, to 
lay down, if they so thought fit,*' any 
general requirement as to the composi- 
tion of Services in respect of representa- 
tion of classes and communities. The 
next and last head of the subject is 
Maintenance, in the sense of the finan- 
cial provision required for the main-ten- 
ance of the High Court buildings, for its 
own establishment and for its incidental 
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contingent expenditure. This question is 
almost inseparably connected with the 
wider problem as to whether the admin- 
istrative control of the High Courts 
themselves should be in the hands of the 
Central or of the Provincial Government. 
This problem has been dealt with so fully 
in the Memorandum that I have circu- 
lated, particularly m paragraph 14 to 
21, that it seems to me to be unnecessary 
to say anything further at this stage by 
way of general introduction. Sir Austen, 
having made that preliminary statement, 
I am proposing, with your approval and 
with the approval of the Committee, to 
ask Sir Malcolm Hailey to deal with the 
more detailed and technical questions 
arising from it and to reserve for myself 
the questions dealing with the broader 
issues of policy. 

Marquess of Sahshury, 

7902. Sir Austen, I am sure that the 
Committee will allow me just to say this, 
that, in the face of the very important 
statement which has been made by the 
Secretary of State and which modifies 
very materially all the papers which we 
have hitherto had before us, it is not 
very easy to follow very closely the pro- 
cess of examination, and I hope that my 
perfunctory questions will be forgiven by 
the Committee in consequence. 1 under- 
stand that we begin with the appoint- 
ment and position of the High Court? — 
Yes. 

7903. The Secretary of State has told 
us, has he not, that the Judges of the 
High Court will be appointed by the 
Crown; that is, upon the responsibility 
of the Secretary of State? — ^Yes. May I, 
before 1 make that answer, apologise to 
Lord Salisbury for having m^e a long 
statement at the opening of this cross- 
examination which may modify some of 
his questions. I think, however, he will 
find, when he reads it, that it does not 
go as far as he suggested just now in 
his opening words. It does not substan- 
tially modify the foundations of the 
White Paper proposals. 

7904. I am obliged to the Secretary of 
State, but I am correct, am I not, in 
saying that the Judges of the High Court 
are to be appointed by the Crown upon 
the advice of the Secretary of State?— 
Yes 

Marquess of Zetland, 

7905. Is this the Federal Court? 

No, these are the Provincial High 


Courts. We are not dealing with the 
b'^ederal Court or with the Supreme Court 
at this moment. 

ArOhbishop of Canterbury, 

7906. Do I understand from the Secre- 
tary of State that he does not expect us 
to deal with the Federal Court or the 
Supreme Court a't ail now.? — I would not 
like to exclude any issue. My Memo- 
randum dealt with the High Courts and 
it was on that account that I was direct- 
ing my attention, at any rate at the 
outset, to the High Courts. 

Marquess of Salisbury, 

7907. I only want to get this clear 
about the appointment. I understand 
that hitherto, as a matter of practice, 
the Judges of the High Court have been 
appointed after consultation with the 
Governors. Am I not correct? — (Sir 
Malcolm Hatley.) The usual procedure 
‘has always been that the Governor^ after 
consulting — as an almost univeraal rule — 
the Chief Justice, makes his recommenda- 
tion personally to the Governor-General 
and it is in that way that it arrives at 
the hand of the Secretary of State. 

7908. I am much obliged. I want to 
make quite clear that the Governor will 
continue to give his advice as heretofore, 
I suppose, through the Governor-General, 
is it, or straight to the Secretary of 
State?— Through the Governor-General, 
and it is contemjplated that he will con- 
tinue to do BO. 

7909- In hie action in that respect will 
ihe act in his discretion, or will he act 
upon the advice of his Ministers? — As 
it is^ a Crown appointment, he iwill act 
in his discretion, 

7910. I thought that would be the 
answer, but I want that to be quite 
clear. The Governor-GeneraJ, of course, 
deals with it in the same way. The first 
question I have to ask is : Am I to under- 
stand that the provision in the White 
Paper is still to prevail tfhat the propo'r- 
tion of barristers who hitherto must go 
to make up the High Court — I mean, 
their origin being barristers— is to be 
abolished ? — ^Yes. 

7911. So^ that the practice hitherto, 
that a third of the Court must be 
trained barristers, will luo longer 
necessarily prevail. The whole Court 
may be^ vakils? — ^There will be no propor- 
tion laid down at all. 

7912. May 1 ask wby the Government 
have made that change, or proxxise to 
make that change?— (Sir Sa/m/uel 
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Hoare,) This is a question that raises 
an issue of policy and perhaps I had 
better deal with it in the hrst instance. 

7913. If you please? — I would begin 
by saying that it is not a new question 
at all. It IS not arising out of the 
White Paper proposals. It is a proposal 
that has been under discussion for a 
good many years and five or six years 
ago it was intended to introduce into 
Parliament a Bill for the purpose of 
removing these various restrictive quali- 
fications. The reason for the desire for 
a change is that it has been found, in 
practice, extremely difficult to iwork 
appointments satisfactorily when there 
IS this hard and fast restriction between 
three classes of candidiates, namely, a 
definite percentage to be barristers, a 
definite percentage to be advocates and 
a definite percentage to be members of 
the Indian Civil Service. In actual 
practice now, for some years past, the 
Governor-General and the Governors 
have found that conditions of this kind 
have sometimes compelled them to take 
men of less good qualifications for the 
post of a High Court Judge than they 
would have been able to take if their 
choice had been free. That is the sole 
reason of our proposing to withdraw this 
hard and fast restriction. We should 
still contemplate that posts would b© 
fiUed from the three sources of supply, 
namely, barristers, advocates, and of 
officials from the I.C.S. or promoted 
from the subordinate judiciary service, 
but we feel that, in the interests of 
sound administration, and with the 
object of getting the best men to fill a 
vacant post, it is very difficult to 
continue to maintain the restrictive con- 
ditions that have been in force in the 
past. 

7914. But should I not be accurate in 
saying that the connection with the 
British Bar is immensely valued, not 
only by Europeans but by all those who 
practise at the Bar in the Indian Bar, 
to whatever race they belong P — Cer- 
tainly, and there would be ^ no question 
whatever of excluding barristers. If a 
barrister bad' the best qualifications for 
an appointment, he certainly should be 
selected. 

79-15. But does not the Secretary of 
State think that at a moment like this 
it seems to have a very special signifi- 
cance and many people will think a 
sinister significance that the change is 
made? — ^1 should hope not. Lord 
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Salisbury will remember that there is 
no racial distinction in these conditions 
at all. 

7916. No, I know that. It is a 
question of training, is it not? — It is a 
question of training. Sir Malcolm 
Hailey will amplify this answer. (Sir 
Malcolm Railey.) I think something that 
fell from Lord Salisbury (I hope I am 
not wrong) led me to believe that he did 
not quite appreciate the way in which 
we look at the qualifications of the- 
pleader in India. 

7917. A pleader is a vakil, is he.P — 
Yes. I think that all practising lawyers 
would agree and also I think all those 
who have taken part in the High Court 
work in India, that the qualifications of 
the Indian pleader are very high indeed. 
It used to be said that we sent home from 
India very large numbers of students to 
the Inns of Oourt because they were not 
able to pass our Indian law examina- 
tions. I have known many of them, and 
I am sure I am speaking by the book in 
saying that of men wbo have prac- 
tised in our Indian Courts there are 
large numbers of pleaders who are of the 
very highest qualifications and fully com- 
parable with those of the Indian barrister 
class. I only mention that because, if it 
is merely a question of qualification I 
feel it only just to say that the qualifi- 
cations of the Indian pleader are recog- 
nized to be very high indeed. 

7918. I am quite sure that is so, and 
T hope nothing I said would be thought 
derogatory, but I need not say that I 
have not asked this question of my own 
contemptible legal knowledge ; but I know 
that it is felt in the very highest legal 
circles that it is a very curious and signi- 
ficant fact that at the time when the 
White Paper is put forward this change 
should also be proposed? — (Sir Samuel 
Rmre,) I hope nobody will read a sinister 
interpretation into this proposal at all. 
There is nothing more in it that what I 
have just explained. It is a proposal 
made in the interests of efficiency. It is 
for the Committee to consider whether 
the case for efficiency is justified. I be- 
lieve it is. 

7919. Of course, I need not say it 
carries with it the whole question of the 
appointment of the Chief Justice. He 
might also be a pleader. It would follow, 
would it not? — (Sir Malcolm Railey.) Yes, 
that would follow. 
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7920. I think that the nest division 
which the Secretary of State asked us to 
follow was jurisdiction. As regards the 
jurisdiction, I understand that that wdll 
be now largely subject to the Legislatures 
— ^the Federal Legislature in a measure 
and the Provincial Legislatures in a 
measure .P — ^The composition of the Court 
will be laid down entirely by the Oon- 
suitution Act, It will not be variable by 
any Indian Legislature. 

* 7921. But as regards this jurisdiction 

I am sure the Secretary of State will 
allow Pie to say that it is difficult to be 
quite certain of the conclusions to draw 
from his Memorandum which he circu- 
lated. There are many points which are 
evidently left undecided in it. For ex- 
ample, would he follow this phrase on 
page 8 of the printed Memorandum: 

“ Nevertheless, the individual powers and 
authority enjoyed in virtue of their 
Letters Patent by the Hi^ Courts ’’ (I 
am reading at the very middle of the 
page) would be subject to an extent 
not yet explored to the jurisdiction of 
Legislatures in India according as they 
are covered by one entry or another in 
Lists I, II and III of Appendix VI.” 
I suppose that means not yet explored by 
His Majesty's Government? — I think I 
might explain that phrase if you would 
allow me to do so. These three lists 
have always been put forward as rather 
illustrative than final, and, when it comes 
to the final determination of these lists 
there are certain points affecting juris- 
diction which we shall have to consider. 
For instance, that one particular point 
that we mention there: The exact effect 
of the powers given in these three lists 
as affecting the authority of the High 
Court in the matter of the Bar. At 
present the authority of the High Court 
in the matter of appointing advocates 
is drawn from its Letters Patent, and, in 
looking through those three lists, it is 
not quite clear how far the Provincial 
Legislatures would, in the future, be able 
to affect the powers of the High Court in 
regard to the enrolment of the Bar. It 
is only in matters of that kind that that 
phrase applies. The position is that the 
actual content of the jurisdiction of the 
High Courts will be determined by the 
appropriate Legislatures as the subjects 
in regard to which they legislate fall 
within Lists I, II or III. 


7922. But what, I think, is important 
for the Committee, if I may say so, to 
ascertain first is do the Government in- 
tend to leave these ambiguities, or are 
they all going to be settled somehow be- 
fore the Bill is drafted? — (Sir Samuel 
Koare.) Certainly they have got to be 
settled when the Bill is drafted. 

7923. At the time the Bill is drafted, 
of course, but I think it would rather 
help if we could have heard beforehand 
a little what the views of the Govern- 
ment were. I understand that tne scope 
of List II (I suppose it is No. 30, but 
I am not quite sure) is very wide. It 
would embrace all matters in regard to 
land, trade, moneylenders, police, 
prisoners, etc.; it is very wide indeed. 
Prisoners is particularly wide because 
am I not right in saying that that would 
involve the whole question of the liberty 
of the subject in India? — (Sir Malcolm 
Kailey.) No, it only refers to what I 
may describe as action taken under our 
Prisons Act which merely refers to the 
treatment of prisoners when actually 
convicted. If I may say so, the effect 
of allowing legislation by the Province 
in respect to prisoners would, in respect 
of the particular point of which we are 
speaking, only come in if there were some 
provisjon in the prisons Act which allowed 
an appeal in any particular respect to 
a High Court. 

7924. I am very glad to have this 
e]^lanatiou, but I am quite sure that 
Sir Malcolm will agree that it is diffi- 
cult to read all that into the word? — 
I think when the final examination is 
made (and it will have to be a very 
technical examination) it will be found 
that the mere delimitation of subjects 
in those three lists will clear up any 
ambiguity which may still exist (and it, 
is no very great ambiguity at that) as 
regards the powers of the two Le^Ia- 
tures respectively to deal with the juris- 
diction of the High Courts. 

7925. That may be so, but, Sir 
Malcolm, you will agree that there is 
an essential ambiguity always attaching 
to Last HI, because it is a question of 
concurrent powers? — If I may say so, 
the full preparation of that Idst should 
do away with any ambiguity as regards 
the subjects which are concurrent. The 
term “ ambiguity ” might perhaps be 
applied rather to the fact that it is not 
quite known which of the two Legisla- 
tures will be finally dealing with those 
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particular subjects, but the subjects 
should be clear. 

7926. I am not going to be so silly 
as to quarrel about phrases with Sir 
Malcolm? — hope I was not suggesting 
that. 

7927. But, as I understand, practically 
under List III comes the whole of 
Criminal and Civil procedure, or the 
greater part of it. Is it really sug- 
gested by the Governmeait that both 
sets of Legislatures should have power 
to modify the Civil and Criminal pro- 
cedure of India ? — Subject to the 
arrangement proposed in Proposal 
No. 114 of the iWhite Paper, thai) is to 
say, that the Federal lav/ will always 
prevail unless the Provincial law has been 
reserved for and received the assent of 
the Governor-General. 

7928. No doubt the poor Governor- 
General is dragged in, I know, but the 
fact remains, does it not, that both the 
two sets of Legislatures are to have 
power over this Criminal and Civil pro- 
cedure by which the greatest store is 
set in India on its stability. Is not that 
so? — ^That is so. 

7929. It is immensely valuable? — (Sir 
Samuel Hoare.) I am not quite sure with 
what object Lord Salisbury is asking this 
question. Is he asking it with a view bo 
proving that it would be better to keep 
it entirely Federal? 

7030. My opinion is of no value. I 
should certainly have said on the face 
of it it should be entirely Federal? — 
If BO (I do not want to press him to 
give a final opinion now upon a ques- 
tion of that kind) he will find it is a 
much more difficult question than I 
think he assumes. He will find that it 
is very difficult to preclude the Provinces 
from local variations within the wide 
field of the Criminal law and the 
Criminal procedure, and if, here and 
now, he says the wihole of that is to be 
Federal and nothing else, he is really 
putting a block in the way of any varia- 
tions of this kind, and he is putting a 
very formidable obstacle in the way of 
provincial autonomy, 

7931. To me it is an amazing thing, 
I admit, that a Federal law upon a 
matter of that kind is to be upset by a 
provincial law, even with the leave of 
the Governor-General. 

Lord Eustace Percy.'] May I ask a 
question to clear this up? Is it Lord 


Salisbury’s point that a province faced 
by a grave situation menacing law and 
order should have no power to pass 
criminal legislation? 

Marquess of Salisbury,] No, I was cer- 
tainly not considering an emergency at 
all. This is the ordinary routine. 

Lord Eustace Percy.] I do not know 
what Lord Salisbury calls an emergency, 
but there is a state of unrest. Special 
criminal legislation has to be passed. 
Does he mean that the province should 
not be able to pass such a measure to 
deal with disorder? 

Marquess of Salisbury. 

7932. I am sure it will only upset the 
proceedings of the Committee if I pose 
as a witness. Here is the case of a very 
elaborate and valued code of Criminal and 
Civil procedure, and it is proposed in the 
White Paper (and, as I understand, that 
is maintained in the present statement 
of the Secretary of State) that this pro- 
cedure notwithstanding the jurisdiction 
of the Federal Court may be at any time 
with the leave of the Governor-General 
altered fundamentally by a Provincial 
Legislature, and I ask whether that is the 
settled policy of His Majesty’s Govern- 
ment? — (Sir Malcolm Eailey.) Subject, 
of course, to the restriction to which Lord 
Salisbury has already called attention, 
that the Provincial Law must be re- 
served for and have received the assent 
of the Governor-General. 

7933. It is not merely the Civil and 
Criminal procedure, but such very diffi- 
cult subjects as the marriage law and 
the industrial legislation. They are all 
in the same position; they are all under 
List III. Is not that so? — ^The marriage 
law certainly. 

7934. And industrial legislation? — The 
regulation of the working of factories, 
employers’ liabilities, Trades Unions; yes, 
that is the case with all three. (Sir 
Samuel JSoare.) When Lord Salisbury is 
thinking over this question again, as I 
hope he will, because it is really a very 
complicated question, would he also keep 
in mind the present state of affairs under 
which there are local variations carried 
out by the provincial governments, and 
with the approval of the Governor- 
General. This, therefore, is really con- 
tinuing the existing state of affairs. 

7936. I think I have appreciated that, 
but the Secretary of State will see, will 
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he not, that it makes a great dijfference 
whether these matters are matters of 
pressure of a political majority? — I am 
not quite sure. I would have thought 
that in the kind of case Lord Salisbury 
contemplated, and, assuming that there 
is this pressure, the pressure will be in 
opposite directions from the representa- 
tives in the Province and the represen- 
tatives in the Federal Centre. The 
pressure is not all going to be one way. 

7936. You think the Governor-General 
will, as it were, play off one against the 
other? — do not say play off one against 
the other, but I do say he will not be 
subjected to pressure only from one side. 

Sir A. P. Fairo.2 The Provincial and 
the Central balances are maintained by 
this joint list, this concurrent list. 

Marquess of Salisbury, 

7937. I must not press that any further. 
With regard to the general powers of the 
High Court and the control over the 
subordinate Courts; As I understood the 
Secretary of State in his statement, the 
control of the High Court over the subor- 
dinate judges in civil matters has to be 
as complete as possible and maintained. 
Is that eo? — Yes. 

7938- But over criminal matters it is 
not so. I do not mean to say that 
there is any change, but in criminal 
matters the Magistrates are not now 
under the control of the High Court, 
and they will not be under the pro- 
posals of the White Paper ? (Sir 
Malcolm Sailey,) On the adminstrative 
side, that is to say, the control over them 
as a service, they are under the Executive 
Government. On the judicial side they 
are completely under the control of the 
High Court. 

7939. But their careers would be, if I 
may put it brutally, at the mercy of the 
Provincial Government? — Yes, it is the 
Provincial Government which does con- 
trol their position in the Service. 

7940, And their hopes of preferment, 

* and so forth, their prospects of pre- 
ferment, and So on?— Yes. 

Marquess of 8alisbv/ry,'] I need not 
call the attention of the Committee to 
the hearing of that upon the question of 
law and order. It has a direct bearing. 

Sir A. P. Patro, 

^ 7941. How long has this administra- 
tion been going on?— That state of 
things to which Iiord Salisbury has 


called attention is due, as explained in 
the Memorandum, to the union of func- 
tions. If at any time it became pos- 
sible to separate the Provincial Service 
olicers into a judicial branch, and an 
Executive branch, then it would be pos- 
sible to bring the Magistracy under the 
control of the High Court. I ex- 
plained the other day, in answer to a 
question, that there were financial and 
other difficulties in the way of that at 
present. 

Marquess of Salisbury, 

7942. I am not to take that answer 
to mean that the Government are open 
to reconsider that decision? — I think 
that it must be for the local Grovern- 
ments of the future who will them- 
selves have to find the necessary 
money for effecting that separation. 

7943. Then one last question. I under- 
stand that the Secretary of State gave 
an assurance to the Committee that in 
respect of maintenance of the equipment 
of the High Court, all that is required 
on that head would he safeguarded. I 
think in the Paper there is a paragraph 
on page 11, paragraph 18, which says: 
“ As regards maintenance, the proposal 
is that this should be entirely a Pro- 
vincial matter, but it is proposed, as 
already stated, to give the Gk>vernor a 
personal authority to certify after con- 
sultation with his Ministers, the amounts 
which he thinks are required for the 
expenses of these Courts ” ? — ^Yes. 

7944. Is that in the White Paper or 
is that new? — ^That is already in para- 
graph 98. 

7945. At any rate, the Governor is to 
have a special power to secure proper 
maintenance for all the expenses of the 
Oourts: That is so, is it not? — ^Yes, that 
is so. 

7946. In the first isstance, it will be 
under the Government, but he can in- 
tervene, if necessary? — ^Yes. 

7947. And do you think. Sir Malcolm, 
that in practice he will always be able 
to intervene effectually? — I think so, 
because j^'dging, at all events, by 
past experience, that is not an item of 
expenditure about which a Legislature 
has ever shown any difficulty. There haa 
been very seldom any attempt to cut 
down the expenditure on the judiciary. 

7948. I am not qnite sure whether 
that is quite the answer that I expected. 
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because I wonder whether if there was 
a diflSLCulty, the Governor would be able 
to intervene effectually? — He would cer- 
tainly have the full power to do so. 

7949. I am sure you must have appre- 
ciated that there has always been a doubt 
in the Committee as to whether he would 
be able to exercise his power? — I think 
that is one of the points on which he 
would find no great difficulty in exercising 
his power, because he would have so much 
support behind him. 

7950. You mean public opinion.? — Pub- 
lic opinion, and if I may §ay so, he would 
have, I think, behind him all the people, 
a very large class in India, who are in- 
terested in the Judiciary and in the law, 

7951. Of course, when we are thinking 
of safeguards, we are always thinking 
of the case when the conditions will not 
be favourable, otherwise safeguards are 
not wanted. 1 am suggesting a case 
where, owing to their decisions, the 
judges have become very unpopular. 
Now, in a case of that kind, would this 
provision give them effectual protection? 
— Of course, their own pay, the pay of the 
judges of the High Court, does not come 
under the vote of the Legislature at all. 

7952. I agree as to his own pay, that 
is so; I am thinking of the equipment 
of the Court — I mean, the subordinate 
officials of the Cburt.? — ^Yes. I remember 
one occasion only on which that has been 
challenged in a Legislature, partly for 
communal reasons, but I think I could 
only say ihat in my own opinion, if that 
kind of difficulty came before me as 
Governor. J should have less trouble in 
putting that right than I should have in 
a great many other cases I could -think 
of, such cases as charges for extra Police, 
and the like. 

7953. I am sometimes doubtful whether 
so successful a Governor as Sir Malcolm 
Hailey does not sometimes forget that 
there may be others who are not quite 
so successful as himself and have to 
govern under conditions much less fav- 
ourable than he has done? — (Sir SarnMel 
Hoare.) We surely have to take into ac- 
count the general history of affairs for 
the last 15 years, and until Lord Salis- 
bury has mentioned this terrible contin- 
gency, I have never heard anything 
about it at all. 

7954. I can assure the Secretary of 
State it is not of my own motion that I 
have suggested it; it is upon advice hy 
very high authority? — I would have 


thought from my general knowledge of 
the things that do stir up trouble in 
local Legislatures and the things that do 
not stir up trouble in local Legislatures, 
this was not the kind of issue that was 
going to stir up trouble. 

Archbishop of Ganterhury, 

7955. Secretary of State, I think you 
intimated that it would not be con- 
venient for you now to discuss the 
Supreme Court, but that you would 
prefer to keep to the Provincial High 
Court ? — I think, your Grace, that 
probably would be the most convenient 
course. I would not like to stop you or 
anybody else asking questions, if you so 
wished. 

7956. But supposing we discuss now, as 
that is a matter with which you have 
been dealing, the High Courts, there 
would be opportunity given to us later 
to ask questions about the Federal Court 
or the Supreme Court.? — I think cer- 
tainly there must be at some time. My 
own view would be, and it is based upon 
two or three years of experience, that 
with the case of the Federal Court and 
the Supreme Court, what I believe really 
would best help the discussion would be 
if I could arrange a meeting between 
those members of the Committee who 
were specially interested in it and the 
Indian Delegates and officials like Sir 
Maurice Gwyer and Sir daud Schuster, 
who know the intricacies of it inside 
out. I should be only too delighted to 
arrange a meeting of that kind, if it was 
convenient to members of the Committee 
and the Delegates. I believe that we 
should greatly facilitate the discussion of 
a very technical issue if we started with 
a preliminary talk of that kind. 

7957. That would be very useful, but, 
in the meantime, apart from the more 
technical questions of which you have 
been speaking, is it appropriate now to 
raise one quite general question, arising 
out of the evidence we have already had 
affecting the Federal Court? — ^Whatever 
your Grace wishes, so far as I am con- 
cerned. 

7958. I will just ask it, because it is 
so general that m would not deal with 
the more intricate questions. The Secre- 
tary of State will remember that a good 
deal of evidence was given questioning 
the necessity of a permanent Federal 
Court and suggesting that for all the 
purposes for which a Federal Court would 
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be required it would be quite feasible 
and very much less expensive to create a 
Federal Court ad hoc composed of such 
judges as the Govei’nor-General might 
appoint. In other words, is it necessary 
for the class of business which would 
come before a Federal Court to establisii 
and maintain, with all the expense in- 
volved, this separate Court. Would it 
have enough to do.^ Would it not be 
better to have a Court specially composed 
of selected judges to deal with matters 
when they arose? — I would think myself 
that it is almost inevitable to set up a 
Federal Court, and I think w’hen we go 
further into the details, we shall find 
that temporary expedients of that kind, 
first of all, will not meet the object of 
the Federal Com't, the main object being 
that it should be a Court of sufficient 
standing to carry weight both with 
British India and the States ; and, I 
think, secondly, we shall find that tem- 
porary arrangements of that kind, al- 
thou^ they may appear to be cneaper, 
in actual i^ractice are not cheaper, and 
that, in order to get barristers and 
judges, and so on, you will have to pay 
so much in fees for the deciding of a 
particular case that in actual practice 
there will not be any substantial saving 
at aU, as compared with a Federal Court 
that, after all, need not necessarily be a 
very big Court. 

Sir Tej Bahadur Sapru. 

7959. Will they inspire any confidence 
in the public? — That is the first point. 

Sir Tej Bahadur Sapru.’} There will be 
utter demoralisation among the judges. ' 

Arehbiidiop of Canterbury. 

7960. Then, passing to the High 
Courts, I think I am right in assuming 
from what you said, Secretary of State, 
that with regard to the qualifications of 
the High Courts, they will remain as 
they are ; the only difference is that there 
will no longer be the requirement of keep- 
ing this particular proportion between 
the three classes?— Yes, 

7961. There is no change of qualifica- 
tion — ^merely of proportion? — ^Yes; and 
there is no reason why in practice the 
proportions should not remain. What 
we are doing is, we are withdrawing the 
proportions as an actual condition. In 
practice as the best candidates are found 
in this particular proportion, they will 
be appointed, 

7962. In other words, the present 
practice will probably continue but ad- 


vantage will he gained if there was some 
conspicuously able person who might he 
appointed, though his appointment 
might go just over the fixed proportion? 
— Thai is so; it leaves the appointment 
and the field open. 

7963. When you said just now that 
there were inevitable variations in 
Oriminial Law and, possibly, Criminal 
procedure in the different Provinces, are 
these due to differences in local circum- 
stances and characteristics, troubles, and 
the like? — (Sir Malcolm Hailey.) Yes. 
Tiler© has not been much disposition 
hitherto on the part of local Legislatures 
to vary the great framework of our Codes 
in any way, but at times it is necessary 
to make some change to suit local 
circumstances, 

7964. When you speak (this is my 
ignorance) of the Penal Codes, what is 
their sanction, authority, and extent in 
British India? — ^They prevail throughout 
British India. It is a universal Code, 
like the Napoleonic Code, which regu- 
lates the Criminal law and the Criminal 
procedure in the Courts throughout 
British-India. 

7965. Then at present there are many 
small variations of the application of 
these Penal Codes in accordance with 
the circumstances of different Provinces? 
— V ariations have been introduced, 

7966. And there is nothing more than 
that, is there, contemplated in these pro- 
posals ? — I should not myself anticipate 
that there would be any desire to alter 
the Code as a whole. At all events, it is 
not to the interests of the Legal profes- 
sion to alter the Codes, which have a 
large amount of case law behind them. 

7967. Just one question more, because 
many that I should lake to have asked 
were asked by Lord Salisbury, and I 
noted the answers. What is the present 
practice with regard to appointments to 
the subordinate judicial offices?— We have 
described that for you at the bottom of 
page 8 and the top of page 9 of that 
Memorandum. If I may say &o, Sir, the 
formal or legal authority enjoyed by the 
High Courts is, perhaps, in these respects 
a little less important than the authority 
they obtain by convention; in Madras 
the Munsif class of subordinate 
Civil Judges are actually appointed 
to the High Court ; in other Pro- 
vinces, the case may be that, though 
nominally they are appointed by the local 
Governments, yet by convention they are 
always the nomination of the High Court, 
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sent to the local Government and 
accepted by it. The great mass of the 
powei’s enjoyed by the High Courts are 
obtained, as we have” explained here, 
partly by legislation, but even more by 
convention and arrangement by the local 
Governments. 

7968. Has there been any general move- 
ment of opinion towards the division 
between the judicial and Executive func- 
tions of the Magistracy? — It has been a 
matter of controversy, I think for at 
least 40 or 50 yeai-s, we have mad.e in 
different Provinces administrative 
arrangements to keep as far as possible 
the two functions apart, although we 
have not made formal arrangements to 
that effect; and so far there has not 
been any formal division of the Executive 
and judicial functions of the Magistrates. 

7969. Is the difficulty of carrying that 
out mainly financial ? — There are two 
difficulties. One is certainly financial, 
but another is a grave doubt on the 
part of many local Governments in the 
past whether, if you handed over to a 
Magistracy dependent entirely upon the 
High Court, the control of certain aspects 
of Criminal work, such as the use of the 
preventive sections, you would maintain 
Law and Order as efficiently as you do at 
present I am not going into the merits 
of that, but those are the grounds of 
doubt. 

Sir Austen Chamherlain.'] Sir Tej 
Bahadur Sapru, I am informed that one 
reason for the Chairman having put down 
this subject this afternoon was that you 
particularly desired to put one or two 
questions upon it, and were returning to 
India to-morrow. If that is so, I think 
the Committee would like you to have 
the opportunity now. 

Sir Tej Bahadur Sapru.'] Of course, 1 
am very much interested in the High 
Court, and perhaps, you will allow me to 
put a few questions? 

Sir Austen Chamberlain. Yes. 

Sir Tej Bahadur 8apo^u. 

7970. Is it, or is it not, a fact, that 
the High Courts at the present moment 
represent, roughly speaking, the amalga- 
mated jurisdiction of the two Courts 
which were in existence before they came 
into existence, namely, the Supreme 
Court and the Suddar Dewany Courts 
and other Courts in the Presidency 
towns? — By viidiue of the Indian Courts 
Act, about 1861. 

7971. And so far as the Supreme Court 
established by the East India Company 


was concerned, it consisted wholly and 
exclusively of Magistrates and Judges. 
There were no I.C.S. appointed to the 
Supreme Court? — ^I am afraid I did not 
remember that aspect of it. 

7972. 1 suggest to you that the Pro- 
vision with regard to the Members of the 
Civil Service being represented on the 
Benches of the High Court was due to 
two circumstances : Firstly, because there 
were Supreme Courts composed entirely 
of Barrister Judges and iSuddar Dewany 
Couits consisting entirely of the I.C.S. 
men at that time, and, secondly, because 
you had not an indigenous Bar at that 
time of the strength which you have now, 
nor had you any subordinate judicial 
Service at that time?— That is, no doubt, 
the reason. 

7973. I will put this question to Sir 
Malcolm Hailey and, perhaps, with his 
long experience, he can answer it? Is 
it, or is it not, the fact that during the 
last 60 years, since the 'High Courts have 
been establi^ed, a very strong indigen- 
ous Bar has sprung up in every part of 
India?— That is so, certainly. 

7974. And some vakil judges have acted 
as Chief Justices for considerable periods 
and with distinction ? — In acting appoint- 
ments. 

7975. And with very great distinction? 
— believe so, yes. 

7976. Perhaps, you would answer that 
question, or somebody else might answer 
the question. Is it, or it is not, a fact 
that about the year 1911, the Inns of 
Court here raised this question with the 
Local Governments of India and the Gov- 
ernment of India that the standard of 
men who used to come to England to be 
called to the Bar should be raised ? — ^Yes. 
I remember seeing the discussions on that 
myself, when I was in the Home Depart- 
ment. 

7977. I am sorry I have got to put the 
question, but I must put it: Is it, or is 
it not, a fact that there is a general 
feeling in India that the type of barrister 
who used to be sent out from England 
40 or 50 years ago wae not really fitted 
for service in India. Occasionally, you 
got a good man? — T think I would rather 
take it from Sir Tej that that is his own 
impression. 

7978. Let me state that definitely. We, 
in India, have felt very much that you 
have at times sent out Barrister Judges 
who ought not to have been sent out 
under any circumstances. I do say that. 
Now I put it to you, whether you can 
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get barristers from India to act as Judges 
of the High Court who might in the 
ordinary course look forward to appoint- 
ments in the High Court in London of the 
same — can you get that class of 

men for India who are generally 
appointed to the High Court here ? — We 
get them, perhaps, at a different stage 
in their career. I think that you would 
hardly expect me to answer that question, 
because it reflects on the capacity and 
character of many men in our High 
Courts in India. Perhaps, instead of 
asking a question on that pointy if Sir 
Tej could give the Committee his own 
impressions on it, it would be a little 
fairer to us. 

7979. I am prepared to make this state- 
ment: Occasionally, during the last 25 
or 30 years yon have sent men who have 
really contributed a great deal to the 
elucidation of our law, hut very fre- 
quently, during the last 16 or 20 years 
men have been sent out to India, to the 
exclusion of local men who are far 
superior to them, who .would not have, 
in the ordinary course, risen to any 
judicial appointment in London. Now, 
Sir Malcolm Hailey, I would put to you 
one or two other questions in regard to 
this matter. Hitherto, since the year 
1861, the practice has b^n that the per- 
manent Chief Justice of the High Court 
has been a barrister. Under the White 
Paper proposals it would be possible to 
appoint a Member of the I.C.S. as Chief 
Justice .P — Yes. 

7980. May I put it to you, whether you 
are aware that there is a very strong 
feeling in judicial and legal circles in 
India, and I can tell you, only three 
days ago, sitting here, I received a letter 
from an English Chief Justice (I am not 
at liberty to disclose the name) express- 
ing a very strong feeling that the 
appointment of a Chief Justice 
should be confined to a Member 
of the legal profession, whether 
he is a barrister or an advocate, 
and that it should not be thrown open 
to a Member of the Indian Civil Service? 
—(Sir Samuel Hoare.) Sir Austen, this 
raises a vital question of policy, and, 
perhaps, I might intervene for a sentence 
or two. I took the view that if we were 
adopting a policy of a completely free 
field of selection, it ought to be a com- 
pletely free field of selection. It should 
be based upon taking the best man, what- 
ever were his antecedents. That being 
so, it seemed to me impossible to make 
a restriction upon any one of the three 


classes against rising to the top of his 
profession. We, therefore, in the White 
Paper proposals leave the field open for 
the selection of the judge, in the first 
instance, and [we leave the field open for 
promotion for the three classes that are 
working upon that field afterwards. That 
IS the basis of our proposal, namely, that 
we take the best man when wo want a 
judge, and we take the best man when 
we want a Chief Justice, whatev-er may 
])e his antecedents. 

7981. Now may I put to you one more 
question in that connection? Is it, or is 
it not, a growing feeling in India that 
the time has come when the High Court 
should consist exclusively of lawyer 
judges and that the I.C.S. men should 
not be appointed judges of the High 
Court? — (Sir Malcolm Hailey.) That is a 
view I have very frequently seen ex- 
pressed, and of which I have heard 
naturally a great deal in the course of 
legislative debates, but I am not sure that 
I should describe it as a universal view, 
because there have been many testimonies 
in many different quarters to the value 
attached to the peculiar experience that 
I.C.S. officers have acquired before they 
come to the High Courts, and there have 
been many people who have fell that in 
view of the functions of administration 
and control exercised by High Court® in 
India, their inspection of Ck>urts, their 
appointments of numerous sub-judiciary 
and the like, it was of great advantage 
to them to have among them judges who 
have that particular type of administra- 
tive experience, quite apart from any 
legal attainments they might possess, 
though, as Sir Tej I know will admit 
himself, there have been many I.C.S. 
judges who have had a very high standard 
of legal attainments. 

7982. I have always maintained that; 
some of them have. Now do you con- 
template under your scheme to have a 
Minister of Justice in the Provinces, or 
some Minister to be responsible for the 
administration of Justice? — ^I think there 
would be among the portfolios one, 
whether under that name or not, wiho 
would discharge those functions ; some re- 
production of our present Home Depart- 
ment. 

7983. Therefore, if you are going to 
have a Minister of Justice, iwhy should 
you preclude him from advising the 
Governor or Governor-General as to the 
appointment of Hi^ Court Judges? — 
(Sir SarnAiel Hoare.) We have always 
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assumed that th© vdtaliy important thing 
was to keep these appointments very im- 
partial, and that it was therefore better 
to take them out of the hands of a 
transient Ministry. That is the mam 
reason that has weighed in my mind. 

7984. Would not the Minister of Jus- 
tice or the Governor be naturally affected 
very much by the recommendation of th© 
Chief Justice of the Court in the appoint- 
ments of the Judges of the High Court? 
— I would 'ha 1 e thought that there would 
have been a general feeling, in the in- 
terests of impartial justice, that these 
appointments had better not be party 
appointments in any sense of the word, 
and they had better not be appointments 
made, as I say, by a Ministry that may 
be there to-day and gone to-morrow. 

7985. But IS it not possible to provide 
against such dangers by requiring that 
the Chief Justice of the High Court must 
always be consulted, and that his view 
sihould be laid before the Governor or 
Governor-General so that the Crown may 
be advised accordingly ? That happens at 
the present moment? — (Sir Malcolm 
Eailey,) Yes. It is, I imagine, a pro- 
cedure which would invariably be fol- 
lowed, as it IS at present. It is not pre- 
scribed in the Statute, but it is a pro- 
cedure which is always followed; and I 
should find it a little diflSlcult to suppose 
that a Governor-General would make a 
recommendation in regard to the appoint- 
ment of a Judge unless the Governor had, 
first of all, quoted to him the opinion of 
the Chief Justice. 

7986. In point of fact the Secretary of 
State makes a certain number of appoint- 
ments to the Bench in the High Court 
in India ; but does he, before appointing 
Judges in India, consult the local govern- 
ment or the Chief Justice of the Court 
always? — (Sir Samuel Soare.) Certainly; 
m my own experience w© always have the 
views of the Governor; and, if there was 
any disputed issue, we should probably 
have, through the Governor, the views of 
his Chief Justice. 

Mr. M. B, Jayaher.'] Not when you 
make appointments of local men? 

Sir Tej Bahadur Sapru. 

7967. Lfocal men here? — ^In my own ex- 
perience I should always consult the 
Governor-General and the Governor be- 
fore I mad© any appointment of a British 
Barrister from here. Sir Malcolm tells 
me that he has always been consulted in 
cases of that kind. 


7988. Now with regard to the pro- 
vincialisation or centralisation of the 
High Court, on the very ground that the 
High Court must be above all party 
politics, I suggest to you that the better 
course would b© for you to attach the 
High Court to the Federal Government 
rather than to the Provincial Government. 
The farther they are away from local in- 
fluences, the better. What is your view 
with regard to this matter am fully 
aware of the very strong case that may 
be made for the proposition that Sir Tej 
has just advanced. I am equally aware 
of the strong case on the other side. The 
case that has impressed me in favour of 
the proposals that we are making is the 
difficulty of segregating the administra- 
tion of th© High Courts from the Pro- 
vincial administration — ^the questions of 
personnel, expense, and so on. Secondly, 
the other difficulty that has weighed in 
my mind has been the question of th© 
subordinate Judiciary. I felt that in the 
case of the subordinate Judiciary, they 
were in such close contact with the day- 
to-day work of the Provinces, that it was 
very difficult to take that block of ad- 
ministrative activities out of th© Pro- 
vincial field. 

7989. I take it on this point you do 
not agree with th© recommendations of 
the Simon Commission? — That is so. 

7990. Do you think that the adminis- 
trative difficulties which you have pointed 
out in that small pamphlet which you 
have been good enough to circulate are 
of an insuperable character, so far as the 
attachment of the High Court to the 
Central Government is concerned, 
namely, finding the money for buildings 
and' things of that kind? Are they of 
insuperable difficulty? — I certainly would 
not go so far as to say that the difficulties 
were insuperable, but the difficulties are 
very complicated, and as at present ad- 
vised we take the view that the course 
we propose is the better course, namely, 
making clear th© duties of the High 
Courts in the Constitution Act, keeping 
th© High Courts as the judges in the 
Provinces of the efficiency of the service 
and leaving to the local government the 
formation of the general rules upon which 
the Provincial High Courts will work. 
That, in a sentence or two, is th© picture 
in my mind. I do not myself say that 
it is not open to criticism; it is; nor 
would I say that the difficulties in the 
way of any other course are insuperable. 
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7991. Would you kindly tell the Com- 
mittee what the general trend of judicial 
opinion in India is? — I could not give 
an answer upon a question of that kind. 
What I could say is that from the com- 
munications I have had from India I 
would certainly not say that judicial 
opinion was unanimous for one course o-r 
the other. I have had different opinions 
expressed to me. 

Sir Austen Ohaniberlain.'] Some of those 
sitting around me are a great deal 
attracted by Sir Tej*6 proposal. I hope, 
therefore, that the Secretary of State will 
consider how these diJB&culties could be 
overcome of which he speaks, if the Com- 
mittee should take Sir Tej’s view. 

Sir Tej Bahadibr Sapi'u. 

7992. That is my suggestion, Sir, that 
the difficulties should be examined? — ^Yes. 

Sir Austen Chamherlain.'} I was sup- 
porting your view. 

Sir A. P. Patro.'] I would say that in 
the Provinces we do feel that the High 
Courts should be kept in the Provinces 
as they have heen since their foundation 
in the Provinces. There is absolutely no 
ground for any complaint on the part of 
the public that the High Courts have not 
heen fulfilling their purposes in the Pro- 
vinces. By taking away High Courts 
from the jurisdiction of the Provinces to 
the Centre you are taking away the real 
power which the Government have got 
in the control over the Judiciary. There- 
fore, E suggest to the Secretary of State 
it would be a really insurmountable diffi- 
culty in administrative measures. 

Sir Austen Chamberlain. 

7993. We are not announcing a de- 
cision at this moment, but that is ex- 
actly the point to which we want the 
Secretary of State to direct his mind? — 
Please do not think we have not heen 
directing our minds to this problem for 
the last six months — ^in fact, for fihe last 
two years; and I think the more Sir 
Austen Chamberlain goes into it, the more 
he will realise 1 think the strength of 
the argument upon both sides, and how 
very strong is the feeling pace Sir Tej 
Sapru for the kind of proposals I am 
dealing with to-day. 

Sir N. N. Sircar.2 My neigjhbour here 
said that the feeling in the Provinces was 
very great for keeping the High Courts 
in the Provinces. That may be the feel- 
ing in Madras; but I can talk of two 


Provinces who have a feeling just the 
other way about, and when I get my 
chance I will place my views before the 
Committee 

Sir Ansten Ohamberlain.'] I am sorry I 
interrupted Sir Tej. Will Sir Tej please 
continue ? 

Mr. Zafridla Khan."] May I submit 
that Muslim opinion has been unanimous 
on this point, that any proposal to trans- 
fer the Provincial High Courts to the 
control of the Centre would meet with 
the greatest possible opposition from 
them? 

Sir Tej Bahadur Sapru.^ On this ques- 
tion of the High Courts I have nothing 
more to put. I do not know whether I 
should he within my rights in putting 
any question about the Federal Court? 

Sir Austen Chamberlain. 

7994. What do you feel, Secretary of 
State? — ^I would much rather myself to- 
day have kept to questions about the 
High Courts; but would Sir Tej havo a 
talk with Sir Maurice Gwyer and Sir 
Claud Schuster? 

Sir Tej Bahadur Sapru. 

7995. I am leaving to-morrow, Mr. 
Jayaker will go on with my views. 1 
have expressed my views in a Memoran- 
dum I am submitting? — ^We will give 
very careful thought to your views, but 
I honestly feel that it would be more 
useful if you or Mr. Jayaker could have 
a talk with Sir Maurice Gwyer or Sir 
Claud Schuster on the subject. 

7996. I have finished my examination 
on this particular point, but 1 am making 
a suggestion to the Secretary of State, 
that in regard to the relations of the 
High Court with the Government, a 
reference might he made to the Judges 
of the High Courts in India. I am 
speaking with the permission of a num- 
ber of Judges, English and Indian, who 
spoke to me before I left India, and 
some of them (have written to me here 
(it so happens that most of my corre- 
spondents are English Judges) and I 
would like judicial opinion to be taken 
in regard to this matter, whether the 
High Courts themselves want to be 
attached to the Provinces, or to the 
Provincial Glovernment, or to the Cen- 
tral Government. I am not putting it 
on the communal ground and 1 am not 
(putting it on Provincial grounds. I 
am putting it on the ground that so 
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far ae the High Courts are concerned 
their position should be above all pos- 
sible doubt? — I will certainly take note 
of what Sir Tej has just said, always 
remembering that we have based our 
proposals upon an accumulation of in- 
formation that we have had from India, 
not excluding the views of the High 
•Court Judges, or many of them. 

Mr. M. B. Jayaher, 

7997. May I put to you a question 
which arises out of one question which 
Sir Tej put ? Are you aware, Sir 
Samuel, that so far as the bulk of legal 
o-pinion in India is concerned if it was 
a choice of two alternatives they would 
much prefer that you kept to the pre- 
sent rule by which a barrister alone can 
rise to the position of permanent Chief 
Justice, rather than ito have a rule 
which would make it possible for an 
Indian Civil Service man to be per- 
manent Chief Justice? — ^If that were so 
it would probably point to making no 
provision at all. I explained just now 
that if you are going to make a pr^ 
vision it does seem to me to be unfair 
to open the field in one direction and 
not open the field in the other direc- 
tion. 

Mr. M. B, Jayaher,'} The objection 
being mainly grounded on the fact that 
however eminent an Indian Civil Ser- 
vant may be, he was at one time a 
member of the permanent services of the 
country, and the feeling is that the 
Chief Justice should always be a mpn 
who was brought up in the free atmo- 
sphere of the Bar (I am not speaking 
of anything racial) ; but he was brought 
up and trained in the free atmosphere 
of the Bar, and never belonged, at any 
stage of his life, to the permanent ser- 
vices. 

Marquess of Beading. 

7998. Just one question on a matter 
raised by Sir Tej — think it was 
addressed to Sir Malcolm Hailey. Sir 
Malcolm, Sir Tej expressed criticism in 
regard to some members of the Bar 
from England who have been appointed 
Judges in India. Would I be wrong 
in saying that in India as elsewhere 
there are varying degrees of quality 
among the Judges of the High Court 
even among Indian Judges? — (Sir Mol- 
colm Hailey-) That must be so. 

7999. But, speaking generally, have 
you heard anything more than that kind 
of criticism, comparing one Judge with 


another, in a High Court? Does it 
amount to more than that? — No, I my- 
self have not heard more than that. 

8000. May I put just one question to 
the Secretary of State? First, with 
regard to the case that was put just 
now, both by Sir Tej and Mr. Jayaker: 
Hitherto an Indian Civil Service man 
who has been a High Court Judge has 
not been eligible for appointment as 
Chief Justice. Has not that been so? — 
(Sir Samuel Hoare.) Yes. 

8001. There was provision in the 
Statute that he must be a barrister? — 1 
think so. (Sir Malcolm Hailey.) Yes. 

8002. If you are going to change that 
is there not some danger of your get- 
ting a less trained lawyer as your Chief 
Justice if you took the Indian Civil 
Service man who has, of course, been 
engaged in other matters? Is there not 
something to he said for having the 
trained lawyer from the first who has 
not been occupied at all in the Indian 
Civil Service as the Chief Justice of 
the Court? — (Sir Samuel Hoare.) That 
may be so, but the whole basis of my 
argument is that you take the candi- 
dates on their merits and if that is a 
disqualification (I am not now saying 
whether it is or whether it is not) for 
a particular candidate being made Chief 
Justice, there is no reason then to make 
him Chief Justice. 

8003. I will not press it further. I 
have only one question — it is the last 
I think I want to put to you — on making 
the High Court subject to the Federal 
Government and not the Provincial Gov- 
ernment ? — Yes. 

8004. As I understand — ^you very 
clearly put it in your Memorandum — in 
substance, the difference that arises is 
in regard to minor matters of finance 
and the accommodation to be provided in 
the High Court, is it not? I say that 
for this reason, Sir Samuel; You do 
make provision for the Judge to be ap- 
pointed in the ordinary way by th© 
Crown? — ^Yles. 

8006. That is what happens. The 
salary is non-votable? — ^Yes. 

8006. So the Judge is on perfectly 
firm and safe ground in regard to that. 
The point of discussion as I have under- 
stood it, both from your Memorandum 
and elsewhere in India, is that if th© 
High Court is subject in other matters 
to the Provincial Government, the ques- 
tions that arise must be in relation to 
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itnance, that is, as regards appointments 
of minor oMcials and also as to the 
riocommodution to be provided either by 
means of clerks, or it may even be of 
space. Is not that what happens? Does 
It go beyond that? — Sir Malcolm will 
amplify the answer. (Sir Malcolm 
Eailcy.) Differences of opinion may arise, 
not only on pure financial questions of 
that type, but on general questions of 
control of the subordinate Judiciary. 
There is a rather wide range of ques- 
tions on which you might very easily 
differ from your High Court, and it has 
often been felt — ^very generally felt by 
one class of thinkers — ^that those diffi- 
culties would ibe accentuated if your 
High Court was, so to speak, a central 
institution instead of having close rela^- 
tion with the Provinces. Your touch 
would be less close. 

8007. Would you teU me with regard 
to the High Court at Calcutta, that is 
one Court that has been under ?ihe 
Central Government and not under the 
Provincial Government. That is right, 
IS it not — it is the exception to all the 
other High Courts. Questions* have 
arisen, have they not, with regard to 
such matters as we are now discussing 
Will you tell me — I am not sure that I 
recoUect accurately — ^the finances and the 
accommodation such as I have just de- 
scribed had to be found by the local gov- 
ernment, did they not, notwithstanding 
the control really was in the Central 
Government ? — ^Yes. 

8008. Is not that right? — That is so. 
The control was in the Central Govern- 
ment, but all finance, accommodation, 
and the like, had to be found by the 
Local Government, and questions con- 
tinually arose between us on that ac- 
count. The High Court would apply 
fop an additional Judge. The Local 
Government, with its eye on finance, 
said that the High Court did not do 
its wo-rk. The Government of India had 
to decide between the two, and the same 
with regard to accommodation. The 
High Court would say that they wanted 
more Court rooms. The Local Govern- 
ment would reply that they were very 
well fitted with Court rooms already. 
Again the Government of India had to 
decide between them. So, if you cen- 
tralise the High Courts in regard to 
appointment, and the Uke, you must 
also centralise them in regard to finance, 
and the finance must extend -to accom- 


modation, and the pay of their estab- 
lishment. 

8009. What lias not been clear to me in 
the discussion (not in what you have 
said, because that is quite clear) is assum- 
ing that you had the High Court under 
the Federal Government, is it suggested, 
do you know, whether the Federal Gov- 
ernment is to find the finance for those 
High Courts, or is it the Provincial 
Governments ?— 1 think the suggestion 
has generally been that it has generally 
been recognised that the Central Gov- 
ernment must also find the finance, and 
various suggestions have been made as 
to financial readjustments for that pur- 
pose. 

Sir Austen Chamberlain.'] I under- 
stand Mr. Zafrulla Hban would be glad 
to have an opportunity of putting a few 
questions before we adjourn. I under- 
stand he represents a rather different 
point of view from that of Sir Tej Sapru. 

Mr. Zafrulla Khan. 

8010. Secretary of State, would you 
kindly inform the Committee how the 
proposal to centralise the control of the 
High Courts would affect the question 
of the recruitment of the subordinate 
judiciary in the Provinces? — (Sir 
Samuel JSoare.) I think myself it would 
create considerable difficulty. I do not 
offhand see how it would work out. 
What would Sir Malcolm Hailey say? 
(Sir Malcolm Hailey,) I think that if 
the High Court were centralised it would 
be far harder to get the Local Govern- 
ment to extend to it, by arrangement, 
the authority which it now gives it in re- 
gard to appointment of subordinate judi- 
ciary. There would be more likely to 
be a kind of position of strain between 
them. (Sir Samuel Hoare.) Sir Mal- 
colm means, does he, that as it is now, 
.when they are both part of the same 
administrative machine, the Local Gov- 
ernment pays a great deal of attention 
to the views of the High Court. (Sir 
Malcolm Hailey,) Yes. (Sir Samuel 
Hoare,) Whereas, if they were subject to 
different authorities, those kinds of re- 
lations would become more rigid, and 
might become more distant. (Sir Mal- 
colm Hailey,) I think that would be the 
case, because I think it is almost in- 
evitable that if the High Court were 
dependent on the Central Government, 
and its eyes, so to speak, were turned 
in that direction, if it had any com- 
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plaint as regards the inadequacy ot 
finance provided for the subordinate judi- 
ciary, it would tend to complain to the 
Central Government instead of to the 
Local Government. That would be a 
cause of friction which might react on 
the willingness of the Local Government 
to entrust it with the authority and the 
power that it now gives to it. 

8011. May I put another aspect of the 
question, or, rather, stress one^ par- 
ticular aspect of this question? Is it not 
correct that, although it is extremely 
desirable, and nobody would object to the 
individual candidate for appointment to 
a subordinate judiciary post being 
selected by the High Court as a result 
of an examination or otherwise, com- 
munities in the Provinces will insist that, 
so far as the proportion of interests and 
classes, and other things are concerned, 
they must be determined by the Local 
Government? — (Sir So/muel TLoatt.) I 
should say myself that that certainly 
would be the case, and, in fact, I under- 
stand, that that is the arrangement in 
certain of the Provinces now. 

Sir A. P. Fatro. 

8012. In Madras it is so?— I nad 
Madras in mind. 

Mr. Zafrulla Khan. 

8013. And in the Punjab? — ^In the Pun- 
jab too. 

8014. With regard to finance, suppose 
the High Courts were transferred to the 
Centre, and their expenditure was also 
placed upon the Central Budget, would 
not that seriously disturb the sort of 
arrangement between the Centre and the 
Provinces with regard to the allocation 
of sources of revenue which the Federal 
Finance Sub-Oommittees have been con- 
sidering, and so forth?— I think it would 
certainly add a new and tiresome com- 
plication to the problem. 

Sir A. P. Patro. 

8015. A very great complication ?— Con- 
siderable complication, and, in my own 
view, a very tiresome form of complica- 
tion, namely, a complication concerned 
with all sorts of sundry and disconnected 
details. 

Mr. Zafrulla Khan. 

8016. If I might, with the Chairman’s 
permission, depart from that aspect of 
the question, and draw the Secretary of 


State’s attention to one or two matters 
arising out of what he has told the 
Committee to-day, may I draw the Sec- 
retary of State’s attention to page 31 of 
the Second Report of the Round Table 
Conference, where it is said that the sub- 
ject of the Provincial High Courts has 
received a certain amount of attention 
from the Federal Structure Committee, 
and certain matters are there laid down, 
the Committee being of opinion that the 
High Court Judges should continue to be 
appointed by the Crown; the existing 
law requires certain proportions of each 
High Court Bench to he barristers and 
civilians, and so on — that that need not 
continue ? — ^Yes. 

8017. ‘‘ And they recommend that the 
ofidce of Chief Justice should be thrown 
open to any Puisne Judge or any person 
qualified to be appointed a Puisne Judge. 
The practice of appointing temporary 
additional Judges ought, in the opinion 
of the Committee, to be discontinued.” 

It is the last sentence to which I wish 
to draw the Secretary of State’s atten- 
tion. He will also recollect that, during 
the course of the third Round Table Con- 
ference a Sub-Committee dealt with cer- 
tain aspects of the judiciary. They were 
also unanimously of opinion that the 
practice of appointing additional tem- 
porary Judges should disappear. The 
White Paper does contemplate that that 
practice will continue. May I inquire 
what are the reasons in support of con- 
tinuing the practice which haia been 
objected to unanimously by the Federal 
Structure Committee here ? — I do not my- 
self attach very great importance to this 
question one way or the other, but what 
we have found is this, that the Govern- 
ment of India hold the view that it is 
necessary to retain the power to appoint 
additional temporary Judges of this kind. 
This is a note I have upon it. They say 
it is uneconomical to make permanent 
appointments for the purposes for which 
additional Judges are sometimes 
appointed, namely, to meet exceptional 
pressure of work, nor is it possible for 
financial reasons to constitute the High' 
Courts at such a strength that they will 
contain a reserve for leave vacancies 
which are necessary in Indian conditions - 
The White Paper proposes to place these 
appointments in the hands of the 
Governor-General personally, as being the 
best means of keeping High Court 
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appointments j even of this temporary 
character, free from Party pressure. 

8013. May I draw your attention to 
paragraph 169 on page 80 of the White 
Paper ? — Yes. 

8019. Where it is proposed that the 
age of compulsory retirement of High 
Gouru Judges should be fixed at the odd 
figure of 62. Is there any special reason 
why it should be fixed at 62 and not 60 
or 65 ? — Sir Findlater Stewart remem- 
bers the point. (Sir Findlater Stewart.) 
I think it was a compromise. I think it 
was felt, so far as the Federal and 
Supreme Courts were concerned that you 
might have to gojieyond the age of 60, 
which is at present the age for retirement 
and, having decided that you had to go to 
62 for the Federal Court Judge it seemed 
unnecessary to make a distinction between 
the two classes of Court, and 62 was fixed 
as a common compromise figure. I do 
not think it was anything more than 
that. 

8020. May I suggest this for the con- 
sideration pf the Secretary of State when 
he is finally considering this matter, that 
the age of compulsory retirement for 
Federal Court and Supreme Court 
Judges may be fixed at 65, and that of 
High Court Judges at 60. This would 
enable the selected Judges who are 
appointed to these higher Ooui-ts to con- 
tinue for a longer time, and the present 
age of retirement for High Court Judges 
would be retained. It is not a very great 
question of principle, but I just draw 
attention to it? — (Sir Samuel Hoa^re.) I 
win certainly take note of what Mr. 
Zafrulla Khan has said. I would not 
like to express a view one way or the 
other offhand upon it. 

8021. May I draw attention to page 66 
of the First Report of the Round Table 
Conference. It is the Report of the 
Services Sub-Committee. This is a ques- 
tion distinct entirely from the one to 
which reference has already been made, 
that a person who is eligible for appoint- 
ment as a Judge would certainly be 
eligible for appointment as Chief 
Justice. I am not raising that, but, 
with regard to the future, a majority of 
the Services Sub-Committee recommended 
that recruitment for judicial offices 
ehoiild no longer be made in the Indian 
Civil Service. Those that are already 
there, and so on, I am not touching upon 
at all. What I am drawing attention to 
is the recommendation of the majority of 


the Sub-Committee that, in future, in 
fixing the cadre, the Secretary of State 
might take into consideration the con- 
ditions in India, that plenty of trained 
legal talent is available for appointment 
to judicial posts (subordinate, inter- 
mediate and high judicial posts) and that, 
in future, recruitment should not be 
made on that list? — (Sir Malcolm 
Hailey.) I think, if I may say so, that 

a question that will arise in the course 
of discussing the Services, which will be 
separately discussed. Mr. Zafrulla Khan 
knows very well the grounds we have 
already taken in that matter. 

Sir Austen Chamberlain.'] Sir Tej, 
your examination of the Secretary of 
State on Federation was interrupted 
thisi morning by our adjourning, I 
understand that you are leaving 
to-morrow? 

Sir Tej Bahadur Sapru,] I am leaving 
the day after to-morrow. 

Sir Austen Chamberlain.] That is to 
say, before we can return to the subject. 
Would it be convenient to you in those 
circumstances to supplement your ques- 
tions by supplying the Committee with 
a memorandum which could be printed 
in our proceedings at the proper time? 

'Sir Tej Bahadwr Sapru.] I had as a 
matter of fact written out a memo- 
randum, and a fairly comprehensive one, 
on all the points that have been engaging 
the attention of the Committee. I am 
submitting it to-morrow to the Lord 
Chairman, and I will submit a copy of 
it to the Secretary of State, if he will 
allow me to do so. 1 will as soon as I 
reach India send to the Lord Chairman 
printed copies of it ; I have had no time 
to get it printed here. I have dealt with 
all these questions in my memorandum; 
but there is one statement I should like 
to make, if I may be permitted to do so, 
on the question of indirect or direct 
election. I have had no opportunity of 
expressing any opinion upon that subject. 
All I wish to gay is that I am entirely 
in agreement with the views expressed 
by Lord Lothian and his Committee on 
that question ; and the four reasons 
assigned, at pages 22, 23 and 24, are 
reasons which I am prepared to adopt as 
my own reasons. I will not take up your 
time any further. That is to say, I am 
in favour of direct election for the 
reasons stated by Lord Lothian in his 
Report. I am strongly opposed to 
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indirect election. That is all I would 
like to say at the present moment. 

Sir Austen Chamberlain.'] The Com- 
mittee stands adjourned to 10.30 on 
Thursday morning, when we will take up 


the question of Finance, when I trust 
that the Lord Chairman will be here to 
re-ass ume his responsible and difidcult 
duties. 


(The Witnesses are directed to withdraw.} 


Ordered, That the Committee be adjourned to Thursday next, at half -past 

Ten o’clock. 


DIE JOVIS, 27“ JULII, 1933 
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are further examined. 


Sir Au6teti Chamberlain. 

8022. 'My Lords and Gentlemen, 1 re- 
gret to say that our Lord Chairman, 
though he is better, is not able to be 
present to-day, but he will be with ns 
to-morrow. 

To-day we further discuss the Financial 
Section of the White Paper. When the 
financial discussion was broken off on 
the last occasion, Sir Akbar Hydari 
mentioned that he would like to make a 
statement on behalf of the States. 1 
propose, therefoie, to cail upon Sir Akbar 
Hydari first, and then to call upon in 
turn those Members of the Committee 
and Delegates who have given notice to 
the Secretary of State of their desire 
to ask him questions. I hope that the 
Committee and the Delegates will think 
that a convenient arrangement. 

Sir Akbar Hydari. 

8023. The statement which I am 
authorised to make on behalf of the 
Indian States* Delegation is as follows. 
If (as had emerged from the figures in 
the Hailey Memorandum) at the time of 
the date of the passing of the Consti- 
tution Act, the Bntish-India Budget, 
Central and Provincial, as a whole, in- 
cluding the Budgets of deficit Provinces 
was a balanced one, the Indian States 
could immediately enter the Federation 
on the basis of the status quo, as then 
existing, so far as Finance was concerned. 
Secondly, that the White Paper pro- 
posals concerned may be accepted, pro- 
vided that (a) the prescribed percentage 
to be retained by the Federation under 
paragraph 139 of the Proposals is not 
less than 50 per cent.; and (b) that it 
is understood that the White Paper pro- 
posals in paragraph 139 empower the 
Governor-General, in his discretion, to 
suspend beyond the ten years reductions 
of assignments to Provinces, if he is of 
opinion that the continuance of the 
assignment would endanger the financial 
stability of the Federation. Thirdly, If at 
any time, even during the period of the 
first ten years the financial position be- 
comes such that the Federal expenditure 
cannot be met from sources of Revenue 
permissible to the Federal Government, 
after all possible economies had been 
effected and the resources of indirect 
taxation open to the Federation ex- 
hausted, and the return of the Income 


Tax to the Provinces suspended, a state 
of emergency will be held to have come 
into being, when all Federal units will 
make contributions to the Federal Fisc 
on an equitable and prescribed basis. 
Pending questions relating to individual 
States should be settled as early as 
possible by negotiation with the States 
concerned. 

Sir Austen Chamberlain. 

8024. Secretary of State, would you 
wish to make any comment at this stage 
upon the statement just read by Sir 
Akbar Hydari? — (Sir Samuel Hoare.) I 
think I would like to add this single 
sentence. It is satisfactory to hear 
from the representative of the States 
that at a point the States are ready to 
take a direct share in the financial bur- 
dens of the Federation I would prefer 
not to go into further detail at this 
stage. I imagine that probably further 
details would emerge in my cross-ex- 
amination, but I would draw the atten- 
tion of the Committee and the Delegates 
to that one salient fact, namely, that at 
a point the States contemplate under- 
taking burdens other than the burdens 
of indirect taxation. 

Marquess of Salisbury 

8026. Secretary of State, of course, I 
shall try to frame my questions having 
regard to the very important statement 
that has been made, but the Committee 
will realise that, perhaps, one might 
make a slip in respect of it, because 
it is rather diflBlcult to gather its full 
import without further consideration. 
But, first of all, I would like to revert 
to the Federal Budget. As I under- 
stand, there will be in effect three 
Budgets. There will be the Budget, 
that is the expenditure which is re- 
quired for the Reserved Services ; there 
is the general Federal Budget, which is 
required for Federal Services and there 
are the Provincial Budgets? — -Does Lord 
Salisbury put it in the form of a 
question? 

8026. Yee? — ^If so, I would not agree. 

8027. You do not agree? — No; there 
win only be two Budgets. There will be 
the Federal Budget, and the Provincial 
Budgets. The Provincial Budgets will 
have nothing whatever to do with the 
Federal Budget. There will he only one 
Federal Budget at the Centre, which wiK 
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deal with the expenditure both of the 
Rieserved Departments and of all the 
other Federal Departments, and for the 
provision of funds for the whole of this 
expenditure jointly. 

8028. When the Secretary of State says 
the Provincial Budgets will have nothing 
to do with the Federal Budget, I under- 
stand (but, of course, I may be quite 
wrong) that the Provinces will have a 
share in the proceeds of direct taxation? 
— After the point set out in paragraph 
139. 

8029. At any rate, they will have a 
share in it, will they not? — ^At some date 
in the future. 

8030. But evidently, they must be 
financed in some way or other — if they 
are in deficit, for instance? — ^Lord Salis- 
bury, 1 think, must be thinking about 
the Income Tax. 

8031. Of direct taxation. By all means, 
call it Income Tax, if the Secretary of 
State wishes, but I understand there is 
Corporation Tax, too, is there not? — 
Yes; but it is not distributed to the 
provinces. Lord Salisbury will see, it 
he looks at paragraph 139, that as things 
are now the time at which there can be 
a distribution of the Income Tax seems 
somewhat removed. To start with, at 
any rate, therefore, there may be no com- 
plication of that kind. Supposing the 
time comes when there is a distribution 
of Income Tax between the Provinces and 
the Federation, then it will be done upon 

' a definite plan, and the Provinces wiU 
know quite clearly that they are entitled 
to such and such a percentage. There 
will be no uncertainty about it. 

8032. But, I suppose, that plan will 
« depend upon the fiscal conditions of the 

moment? — No, not at the moment, it 
will be done over a period of years- If 
Lord Salisbury would read the paragraphs 
in the White Paper, he will see that we 
have dealt fully with those contingencies. 

8033. If the Secretary of State wishes 
to read one of the parts of it, of course, 
I will wait for him ? — ^I was rather assum- 
ing that the Members of the Committee 
had read the White Paper proposals. 
The paragraph to which I am referring 
is 139. 

8034. I forgive the Secretary of State 
his sarcasm; but, at any rate, the Secre- 
tary of State will admit that the financial 
arrangements of the White Paper are 
very complicated, and, therefore, it is not 


surprising that we do not quite under- 
stand them all straight off? — Certainly. 

8035. As I understand, what he says 
is that the contribution of direct taxa- 
tion to the finances of the Provinces will 
depend upon a condition of things stretch- 
ing over a period of time.? — ^Yes. Put m 
a sentence, the conception of our plan is 
that Income Tax eventually is a tax, to 
a share of which, at any rate, the Pro- 
vinces are entitled At the same time, 
as things are now, the Centre requires 
all the resources that are now at its dis- 
posal. We, therefore, make a plan under 
which for the first three years of the 
Federation all the Income Tax may be 
retained by the Federal Centre. After 
the period of the three years, an in- 
creasing percentage of the Income Tax 
is allocated to the Provinces over the 
next period of seven years, the eventual 
allocation being between 50 and 75 per 
cent, to the Provinces. You see, there- 
fore, that for the first period, there may 
be no allocation ; after that, there 
is an increasing distribution to the Pro- 
vinces, eventually reaching whatever may 
he the percentage that is decided upon, 
but not more than 50 to 75 per cent. 

Marquess of Salisbury.} That is quite 
sufficient for my purpose. 

•Sir Austen Chamberlain. 

8036. I cannot quite reconcile, Secre- 
tary of State (it is doubtless my fault), 
what you say about the first three years 
with the terms of paragraph 139 of the 
White Paper. The passage to which I 
refer is : “ For each of the first three 
years after the commencement of the 
Constitution Act, however, the Federal 
Government will be entitled to retain in 
aid of Federal Revenues ” — I omit some 
of the words — a sum to be prescribed.? — 
Yes; I ought to have made myself more 
clear. During the first three years wo 
have a free hand as to what we retain, 
and if it was found that the Centre could 
not get on without the whole Income Tax, 
then we should have to retain the whole 
Income Tax. 

Marquess of Salisbury.] It is quite 
sufficient for my purpose. What the 
Secretary of State has told us is that the 
Provinces are entitled to a share in the 
Income Tax and that share appears to be 
a variable one, an uncertain one, to be • 
prescribed hereafter, at any rate in the 
first three years, it may be afterwards, 
as far as 1 know, and, subsequent years. 

Earl Peel.] To some extent. 
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are further examined. 


Sii Aubten Chamberlain. 

8022. My Lords and Gentlemen, i le- 
gret to say that our Lord Chairman, 
though he is better, is not able to be 
present to-day, but he will be with us 
to-morrow. 

To-day we further discuss the Financial 
Section of the White Paper. When the 
financial discussion was broken off on 
the last; occasion, Sir Akbar Hydari 
mentioned that he would like to make a 
statement on behalf of the States. T 
propose, therefore, to call upon Sir Akbar 
Hydari first, and then to call upon in 
turn those Members of the Committee 
and Delegates who have given notice to 
the Secretary of State of their desire 
to ask him qucFtion®. ^ hope that the 
Committee and the will think 

that a convenient arrangement. 

Sir Akbar Hydari. 

8Q23. The statement which I am 
authorised to make on behalf of the 
Indian States’ Delegation is as follows. 
If (as had emerged from the figures in 
the Hailey Memorandum) at the time of 
the date of the passing of the Consti- 
tution Act, the Britisli-India Budget, 
Central and Provincial, as a whole, in- 
cluding the Budgets of deficit Provinces 
was a balanced one, the Indian States 
could immediately enter the Federation 
on the basis of the status quOy as then 
existing, so far as Finance was concerned. 
Secondly, that the White Paper pro- 
posals concerned may be accepted, pro- 
vided that (a) the prescribed percentage 
to be retained by the Federation under 
paragraph 139 of the Proposals is not 
less than 50 per cent.; and (h) that it 
is understood that the White Paper pro- 
posals in paragraph 139 empower the 
Governor-General, in his discretion, to 
suspend beyond the ten years reductions 
of assignments to Provinces, if he is of 
opinion that the continuance of the 
assignment .would endanger the financial 
stability of the Federation. Thirdly, If at 
any time, even during the period of the 
first ten years the financial position be- 
comes such that the Federal expenditure 
cannot be met from sources of Revenue 
permissible to the Federal Government, 
after all possible economies had been 
ejffeoted and the resources of indirect 
taxation open to the Federation ex- 
hausted, and the return of the Income 


Tax to the Provinces suspended, a state 
of emergency wull be held to have come 
into being, when all Federal units will 
make contributions to the Federal Fisc 
on an equitable and prescribed basis. 
Pending questions relating to individual 
States should be settled as early as 
possible by negotiation with the States 
concerned. 

Sir Austen Chamberlain. 

8024. Secretary of State, would you 
wish to make any comment at this stage 
upon the statement just read by Sir 
Akbar Hydari? — (Sir Samuel Hoare.) I 
think I would like to add this single 
sentence. It is satisfactory to hear 
from the representative of the States 
that at a point the States are ready to 
take a direct share in the financial bur- 
dens of the Federation. I would prefer 
not to go into further detail at this 
stage. I imagine that probably further 
details would emerge in my cross-ex- 
amination, hut I would draw the atten- 
tion of the Committee and the Delegates 
to that one salient fact, namely, that at 
a point the States contemplate under- 
taking burdens other than the burdens 
of indirect taxation. 

Marquess of Salisbury 

8026. Secretary of State, of course, I 
shall try to frame my questions having 
regard to the very important statement 
that has been made, but the Committee 
will realise that, perhaps, one might 
make a slip in respect of it, because 
it is rather difloicult to gather its full 
import without further consideration. 
But, first of all, I would like to revert 
to the Federal Budget. As I under- 
stand, there will be in effect three 
Budgets. There will be the Budget, 
that is the expenditure which is re- 
quired for the Reserved Services; there 
is the general Federal Budget, which is 
required for Federal Services and there 
are the Provincial Budgets ?— -Does Lord 
Salisbury put it in the form of a 
question? 

8026 Yee? — ^If so, I would not agree. 

8027. You do not agree? — No-; there 
will only be two Budgets. There will be 
the Federal Budget, and the Provincial 
Budgets. The Provincial Budgets will 
have nothing whatever to do with the 
Federal Budget. There will be only one 
Federal Budget at the Centre, which will 
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deal with the expenditure both of the 
Rieserved Departments and of all the 
other Federal Departments, and for the 
provision of funds for the whole of this 
expenditure jointly. 

8028. When the Secretary of State says 
the Provincial Budgets will have nothing 
to do with the Federal Budget, I under- 
stand (but, of course, I may be quite 
wrong) that the Provinces will have a 
share in the proceeds of direct taxation? 
— ^After the point set out in paragraph 
139. 

8029. At any rate, they will have a 
share in it, will they not? — At some date 
in the future. 

8030. But evidently, they must be 
financed in some way or other — if they 
are in deficit, for instance? — ^Lord Salis- 
bury, I think, must be thinking about 
the Income Tax. 

8031. Of direct taxation. By all means, 
call it Income Tax, if the Secretary of 
State wishes, but 1 understand there is 
Corporation Tax, too, is there not? — 
Yes; but it is not distributed to the 
provinces. Lord Salisbury wiU see, if 
he looks at paragraph 139, that as things 
are now the time at which there can be 
a distribution of the Income Tax seems 
somewhat removed. To start with, at 
any rate, therefore, there may be no com- 
plication of that kind. Supposing the 
time comes when there is a distribution 
of Income Tax between the Provinces and 
the Federation, then it wiU be done upon 

' a definite plan, and the Provinces wiU 
know quite clearly that they are entitled 
to such and such a percentage. There 
will be no uncertainty about it. 

8032. But, I suppose, that plan will 
, depend upon the fiscal conditions of the 

moment? — No, not at the moment, it 
will be done over a period of years. If 
Lord Salisbury would read the paragraphs 
in the White Paper, he will see that we 
have dealt fully with those contingencies, 

8033. If the Secretary of State wishes 
to read one of the parts of it, of course, 
I will .wait for him? — ^I was rather assum- 
ing that the Members of the Committee 
had read the White Paper proposals. 
The paragraph to which I am referring 
is 139. 

8034. I forgive the Secretary of State 
his sarcasm; but, at any rate, the Secre- 
tary of State will admit that the financial 
arrangements of the White Paper are 
very complicated, and, therefore, it is not 


surprising that we do not quite under- 
stand them all straight oS? — Certainly. 

8035. As I understand, what he says 
is that the contribution of direct taxa- 
tion to the finances of the Provinces will 
depend upon a condition of things stretch- 
ing over a period of time ? — ^Yes. Put in 
a sentence, the conception of our plan is 
that Income Tax eventually is a tax, to 
a share of which, at any rate, the Pro- 
vinces are entitled. At the same time, 
as things are now, the Centre requires 
all the resources that are now at its dis- 
posal. We, therefore, make a plan under 
which for the first three years of the 
Federation all the Income Tax may be 
retained by the Federal Centre. After 
the period of the three years, an in- 
creasing percentage of the Income Tax 
is allocated to the Provinces over the 
next period of seven years, the eventual 
allocation being between 50 and 76 per 
cent, to tbe Provinces. You see, there- 
fore, that for the first period, there may 
be no allocation ; after that, there 
is an increasing distribution to the Pro- 
vinces, eventually reaching whatever may 
be the percentage that is decided upon, 
but not more than 50 to 75 per cent. 

Marquess of Salisbury/.] That is quite 
sufficient for my purpose. 

•Sir Austen Chamberlain, 

8036. I cannot quite reconcile, Secre- 

tary of State (it is doubtless my fault), 
what you say about the first three years 
with the terms of paragraph 139 of the 
White Paper. The passage to which I 
refer is : For eadh of the first three 

years after the commencement of the 
Constitution Act, however, the Federal 
Government will be entitled to retain in 
aid of Federal Revenues ” — I omit some 
of the words — a sum to be prescribed? — 
Yes; I ought to have made myself more 
clear. During the first three years we 
have a freo hand as to what we retain, 
and if it was found that the Centre could 
not get on without the whole Income Tax, 
then we should have to retain the whole 
income Tax. 

Marquess of Salisbury.'] It is quite 
sufficient for my purpose. What the 
Secretary of State has told us is that the 
Provinces are entitled to a share in the 
Income Tax and that share appears to be 
a variable one, an uncertain one, to be • 
prescribed hereafter, at any rate in the 
first three years, it may be afterwards, 
as far as I know, and, subsequent years. 

Earl Peel,] To some extent. 
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Marquess of Salisbury. 

8037. That is to say, there is a doubt- 
ful variable amount, variable by certain 
authorities:, of the Income Tax which is 
feo be assigned to the Provinces "or may 
be assigned to the Provinces — ^Yes, 

8038. Therefore, the Secretary of State 
will agree, will he not, that the amount 
of claim which the Provinces make, the 
effort they make to Income Tax must 
depend largely upon the expenditure 
which they think they are called upon to 
make? — It must depend, of course, upon 
two things: First of all, the demand of 
the Federal Centre, and secondly, the 
demands of the Provinces. 

8039. But it depends partly on the 
demand of the Provinces? — ^Yea. always 
assuming that we must retain at the 
Federal Centre sufficient funds to meet 
the charges and obligations. 

8040. That is exactly the difficult issue 
which will have to be tried on each 
occasion. The Provinces will be pressing 
for more Income Tax and the Federal 
authorities will he trying to restrict it? 
— I am not quite sure what Lord Salis- 
bury means by eadh occasion. If he 
means this is going to be a question of 
controversy each year, then I do not 
agree with him. The percentage will 
have to be determined for a period, and 
under our proposals we determine it 
under Order in Council. 

8041. Prescribed, no doubt, for a 
period, but sooner or later the matter 
Will have to he reconsidered and re- 
adjusted and then there will be pressure 
from the Provinces to have more. I 
mean, that follows from what the -Secre- 
tary of State has said? — ^Yes, except that 
under the White Paper proposals, the 
plan is prescribed by Order in Council, 
and the prescribed plan runs on for a 
period of years. 

8042. But, I suppose, the Order in 
Council will not be made in vacuo; it will 
be after hearing what everybody con- 
cerned has to say about it? — The Order 
in Council I conceive will be made after 
the financial inquiry to whidh I have 
already alluded more than once in this 
Committee. Either during the pass- 
age of the Bill, or immediately 

* after the passage of the Bill, there will 
have to be an inquiry of this kind, and 
it will be upon the result of that in- 
quiry that the Order in Council will 
eventually be based. 


8043. But what is prescribed may vary 
at the end of a certain period, may it 
not? I do not know what the period 
is. I am told it is three years? — No, 
that IS not so under our scheme. There 
is this period of 10 years during which 
an increasing amount up to a particular 
percentage is handed over to the Pro- 
vinces. At the end of that time they 
get the full percentage, and they get 
no more. 

8044. Is all that to he fixed straight 
off? What IS prescribed, I suppose, may 
be more or may be less, may it not? Tt 
is not a certain fixed figure ? — Only within 
the terms of our proposals, if our pro- 
posals are accepted — between 50 and 75 
per cent. 

Sir Austen Chamberlain. 

8045. Would it work this way, that 
you would prescribe the Federal 
percentage which might be 100 per 
cent., which would prevail for the 
first three years, and you would 
at the same time prescribe the 
reduction in that percentage which would 
take place in each of the following seven 
years until you reached the final figure? 
— ^Yes, that is so. It is a very accurate 
description of the White Paper proposals. 

Lord Peel. 

8046. It is clear that after the 10 years 
the two periods of three and seven years, 
the tax does go to the Provinces, be- 
cause the last five lines of paragraph 139 
are, I presume, governed by that period. ’ 
In themselves it looks as if the Governor- 
General could suspend the reductions 
even after the 10 years, but that is not 
intended, I understand .P — ^No, it is in- 
tended that after the period the Pro- 
vinces should be entitled to their full * 
percentage. 

Lord Pankeillour. 

8047. When you say ** Order in 
Council do you mean the Governor- 
General in Co-uncil, or an Order in 
Council here.P — Order in Council here. 

Sir Malcolm Eailey.'] Paragraph 146. 

Lord Eustace Percy. 

8048. Is it not the fact that under the 
White Paper proposals from the end of 
the first three years the whole process 
will be completely automatic? — (Sir 
Samuel Hoare.) Yes. 

Marquess of Beading.'] No, surely not 
after the three years. 
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Lord PeeZ.] The Governor-General can 
alter it, surely. It is not automatic. 

Lord Eustace Fercy.'} Automatic sub- 
ject to the Governor-GeneraPs power of 
revocation in an emergency. 

Lord Feel,'] That is a very large 
proviso. 

Lord Eustace Fercy.] Yes, I am aware 
of that, but subject to that? 

Lord Peel.] Yes. 

.Sir N, N. Sircar. 

8049. Having regard to the answer 
of the Secretary of State, may I take 
it to be correct that if the view pre- 
sented by Sir Akbar Hydari this morning 
is accepted it would mean this, that if 
after the end of 10 years you propose to 
give us, the Provinces, 50 or 55 per cent., 
if that involves any direct contribution 
by the States then that has got to be 
sto.pped. The Provinces must wait not 
for 20 years, but for 1,000 years if 
giving any portion of the Income Tax 
involves any direct contribution by the 
States? — I do not follow Sir Nripendra’s 
question, but, offhand, my answejr would 
be No to him. 

8050. My question was this: Supposing 
after 10 years (but for the intervention 
of the States) if the Provinces were get- 
ting say 60 per cent, of the Income Tax, 
then the States take up the point that 
if 50 per cent, is handed over to the 
Provinces, that will involve a contribu- 
tion to-' the Federal centre from the 
States; therefore the Provinces must not 
get the 50 per cent. Is that the way 
in which you understand Sir Akbar 
Hydari’s statement made to-day? — ^No, 
it is not at all. 

Sir AJc'bar Hydari. 

8051- It is not that? — We can make 
that clea.r later on. Perhaps Sir Akbar 
would ai^ me some questions on that 
point later on? 

Marquess of Salisbury. 

8062. I think this conversation has 
made it clear that, although there are 
certain mathematical principles which 
are applied, yet it will be in the power 
of the Governor-General to modify them? 
— Certainly. 

8053. The Governor-General will, of 
course, be accessible to representations 
from the Provinces? — ^And also from the 
Federal Government. 

80^. And also from the Federal 
Government, yes. I think I may say 


then that the Secretary of State agrees 
with me that there will be an oppor- 
tunity, and, indeed, a very great tempt ar- 
tion on the Provinces to press, if they 
are hard up, for a larger share of the 
Income Tax? — -There will be an equally 
great pressure, perhaps a greater pres- 
sure from the Federal Government to 
press the Viceroy not to sacrifice re- 
sources without which the Federal 
Government cannot meet its charges. 

8055. The Secretary of State has anti- 
cipated the conclusion at which I have 
arrived. There will be two competing 
authorities who will want to have a share 
in the Income Tax? — ^Yes. 

8056. That is really the whole object 
of the questions I have addressed to him 
up to now.P — ^Yes. Would Lord Salisbury 
carry it a step further and say that the 
reason there are these two competing 
authorities forces us to the suggestion 
that the decision must be a decision by 
Order in Council. 

8057. Yes, I quite agree there is the 
protection of the Order in Council, but 
the Order in Council means, of course, 
the advice of the Secretary of State, 
and he will also be accessible to the 
same kind of pressures as the Governor- 
General is. This arises out of that, but 
what does he precisely intend to do in 
respect of the Provinces which are defi- 
nitely in deficit P — I think we must clear 
off that deficit before the changes take 
place. 

8058. Clear it off? — Clear it off. 

8069. But it will be in the shape of 

an annual deficit, not a round sum? — ^The 
two main cases, of course, are Bengal 
and Assam. 

8060. Yes? — ^I think there y^ome 
arrangement must be made under which 
Bengal and Assam will start upon an 
even keel. I think it is possible to make 
that arrangement. 

8061. I suppose the Secretary of State 
would not be inclined to tell the Com- 
mittee what arrangement he has in 
mind ? — I have already done so more 
than once, and Lord Salisbury will re- 
member in the speech I made the other 
day, I alluded to the jute tax in Bengal. 

8062. Yes? — ^That, at any rate, about 
half the jute tax should be left with 
Bengal, and I included that idea in the 
general proposals that I made. 

8063. It might happen that other Pro- 
vinces were in deficit besides Assam and 
Bengal P — We should have to take the 
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Provinces as they T^ere at the moment 
when we made this financial inquiry, 
and, as things are at present, nobody 
can prophesy for the future one way or 
the other. I do not think there will be 
many provinces in deficit at that time. 
There certainly should not be many Pro- 
vinces in deficit. 

8064. I am sure the Secretary of State 
is wise in taking an optimistic view? — 

I am not taking an optimistic view. I 
am taking the position as it is now. 

8065. The Secretary of State has not 
anticipated that there will be any diffi- 
culty? — I never said that. Lord Salis- 
bury must not make comments on my 
evidence which are not justified. 

8066. I apologise. I put it too far. I 
do not want to press the Secretary of 
State, but what I meant to convey is 
that this rests upon a very important 
thing, the opinion of the Secretary of 
State? — No, that is not so at all. My 
opinion rests upon the present position 
of affairs when it looks at the end of 
this financial year as if only two pro- 
vinces .will be appreciably in deficit. 

8067. I am sorry if I trr,r.<!grr*.--cd for a 

moment. T will leave it Noa let 

me turn from the position of the Pro- 
vinces to the Federal budget itself. The 
Secretary of State has said there will be 
only one Federal Budget, but there will 
be two claims upon it. There will be 
the claims of the Viceroy with his re- 
served services, and there will be the 
claim of the responsible Federal Ministers 
for the Federal expenditure? — Yes. 

8068. They will be definitely competing 
for the money? — Certainly, each side will 
wish to have its demands met. 

8069. There will be (we know there is) 
tremendous pressure by the Government, 
by uhe Ministers, to have a larger share 
of the Federal resources because they 
have not concealed the thought — ^those 
who are likely to be represented — ^tbat 
there is too much spent already on the 
reserved services. The Secretary of State 
admits that that criticism is commonly 
made in India? — Yes. 

8070. And public opinion can be very 
influential indeed when the respon- 
sible government is established? — would 
certainly admit that there is that kind 
of pressure now. Whether or not it will 
he greater in the future is a matter of ^ 
opinion. Lord Salisbury has his view 
upon the subject, I have once or twice 
expressed mine. 


8071. I suggest to the Secretary of 
State that there .will he very strong 
pressure, very difficult to resist, for a 
diminution of the cost of the reserved 
services in order to pay for what may be 
very valuable objects under the re- 
sponsible -government? — My answer to 
Lord Salisbury is that there is that kind 
of pressure now. I do not see any reason 
why it should become more dangerous in 
the future. 

8072. The Secretary of State does not 
think that the establishment of a respon- 
sible Government with a majority behind 
them will make it more difficult for the 
Viceroy than it is at present? — ^The estab- 
lishment of responsible government will 
mean the inclusion in the Government 
of quite a number of Ministers and re- 
presentatives who will be. directly in- 
terested in keeping the defences of India 
in a secure state. 

8073. I am not going to put my opinion 
against the Secretary of State’s. At any 
rate, that is what his view of the matter 
is. May I go into another practical 
matter in which I hope I shall not show 
my ignorance; How is the payment of 
the non-votable services to be secured; 
how is it to be ensured? May I suggest 
to the Secretary of State that when the 
Estimates are framed there will I pre- 
sume be a discussion between the Finance 
Minister and the financial adviser of the 
Viceroy as to how much will be required 
for the reserved services ? — Yes. * We had 
contemplated that n)ormally, assuming 
that things are working reasonably, there 
would be discussions of that kind. 

8074. Yes? — And probably discussions 
with the other Ministers. 

8075. No doubt, with the Ministers as 
a whole? — As a whole. 

8076. There will be this discussion. No 
doubt the Finance Minister may repre- 
sent to the financial adviser that he is 
estimating for sufficient taxation to cover 
whatever arrangement they come to.P — 
To cover not only whatever arrangement 
they come to, but what in the opinion of 
the Gk>vernor-General is necessary to 
finance his reserved Departments. 

8077. Is not it clear that there will he 
a tendency of the Finance Minister to 
represent that, without increase of taxa- 
tion, he can cover all the services? "ELe, 
will evidently do it. Every Chancellor 
of the Exchequer tries to do that, of 
course? — ^Yes. It it very much what 
happens now. 
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8078. Supposing it turns out that he 

is wrong and that at the end of the 
financial year it turns out that he has 
not estimated sufficient to cover the ex- 
penditure upon the reserved services : 
What will happen then? Will the re- 
served services have to give way, or wull 
the other expenditure have to give way, 
or will there have to be Supplementary 
Estimates? — The reserved subjects, cer- 
tainly, will not have to give way. What 
I imagine would happen would be one 
of two things : either the Governor- 
General would persuade the Federal Gov- 
ernment to introduce a Supplementary 
Estimate (and I hope that that is the 
course that would be adopted if things 
were working reasonably between "the 
two sides of Government) 

8079. Technically, it woud not be a 
Supplementary Estimate. It would be 
a new Finance Bill and increase of taxa- 
tion? — I am not distinguishing between 
the terms — I will say “ introduce a new 
Bill.” In the event of the Federal Gov- 
ernment refusing to take action of that 
kind, then the Governor-General must 
act on his own initiative and he must 
make a financial proposal, and see that 
it is carried through, under which he will 
get enough money for his services, 

8080. Would not the Secretary of State 
agree that all that process would tend to 
put great pressure on the Governor- 
General, to try to meet the Finance 
Minister as far as he can? — ^I think the 
pressure would work both ways. I think, 
also, if I were Finance Minister I would 
much prefer not to get to a crisis of 
that kind and to take the action myself 
if it was a reasonable demand. 

8081. It would depend what pressure 
was put by the majority by whose autho- 
rity you sit as a Minister, would it not? 
— ^There again one has to take into 
account that there will be a large number 
of members, both of the Legislature and 
a substantial number of members of the 
Government, coming particularly from 
the Indian States, who will be very much 
interested in que^ions of defence. 

8082. T am quite sure the Committee 
sees what the point of the question is 
and also sees the point of the Secre- 
tary of State’s answer, and I will not 
put it any further than that. I should 
certainly have thought that the change 
bo a responsible government would con- 
stitute a very much more formidable 
pressure on the Governor-General than 


under the present system? — Loi-d Salis- 
bury ought, however, to remember that 
at present, when all the Departments are 
reserved, it seems to me that public 
opinion is much more strongly mobilised 
against them, but that it is arguable 
that when the Indians themselves are 
members of a responsible government 
they will look more sympathetically at 
these problems of defence, and that the 
Governor-General in practice may often 
find that he has more support behind 
him than he has at present. 

Marquess of Salisbury.'] It is certainly 
arguable. I will not put it higher than 
that. 

Sir A. P. Patro.] May I say what is 
happening every day under our present 
dyarchical system with reference to Law 
and Order ? During all the years that we 
have been working there has not been a 
conflict between the reserved subjects 
and the transferred subjects. Ministers 
and members sit together. We scrutinise 
the proposals made by the Heads of De- 
partments. When the Heads of Depart- 
ments first make the proposals the 
Secretariat examines them ; then they 
are forwarded to the Finance Depart- 
ment; the Finance Secretary and the 
Finance Member scrutinise them. Then 
they come before a sub-committee of the 
Cabinet, and on the recommendation of 
the sub-committee the whole Cabinet, 
members and ministers, sit together. In 
that Cabinet iwe first see what is the 
amount available for distribution. The 
reserved subjects are amply provided for 
first in regard to the preservation of Law 
and Order. There has not been any occa- 
sion where there has been friction 
between the reserved subjects and the 
transferred' subjects. The transferred 
subjects consist mostly of development de- 
partments. We fight with our colleagues 
for more money for expansion of more 
subjects: expansion of education, public 
health and all that; but we also realise, 
at the same time, that the reserved de- 
partments must be maintained properly 
and efficiently. Therefore, we come to an 
amicable understanding. Ultimately, as 
has been very rightly pointed out by the 
Secretary of State, the Governor-General 
persuades both of them to come to an 
understanding. We do come to an under- 
standing at the time the budget distribu- 
tion is made. Then the whole matter 
works smoothly. When the budget goes 
before the Legislature the transferred 
side supports the demands of the reserved 
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side. When they come to the budget the 
right of the Council is to cut down any 
subject, but the Ministers support the 
reserved side by their voting strength 
behind them. Therefore, all this seems 
to me, with due deference, not to be a 
fact and is not consistent with the way 
in which we have been working as a 
matter of experience. The practical 
necessities of the situation show that these 
difficulties are more imaginary than real 

Marquess of Salislitry, 

8083, Just m order to lead up to 
another thing, might I ask the Secretary 
of State to conhrni if I am right in 
saying that he does not contemplate the 
possibility, owing to financial reasons, 
of bringing the Federation into existence 
immediately? — I gave a very full answer 
to this question the other day; I would 
prefer to stand by the words I used 
then, 

8084, Indeed, I gathered from him that 
he did not even think it possible to bring 
the Provincial Constitution into existence 
immediately while Finance stands as it 
doesi? — ^There again, I dealt in some 
detail with that question the other day, 
and I would prefer that answer to stand, 

8085, I have a difficulty in understand- 
ing quite how the financial relations 
between the Federal Government or the 
Home Government and the Provinces are 
to be made sure. Of conrse, the financial 
position of the Provinces must depend 
upon the two sides of the account. How 
much they spend, and what comes in in 
taxation. Now what guarantee or assur- 
ance will the Central Government have 
of the proper conduct of these matters 
by the Provinces? Will they have In- 
spectors ? — ^No, certainly not. 

8086, Then how will they know that 
the taxation which is due from the Pro- 
vinces ifi being properly raised ,P — ^Lord 
Salisbury's question suggests a concep- 
tion of Provincial Autonomy that is very 
different from mine. I do not in the least 
wntemplate a system under which the 
items of the Provincial Expenditure will 
be checked by officials from the Federal 
Government. I assume rathqr that finan- 
cial arrangements will be made under 
which the Provinces will start upon an 
even keel. Having started upon an even 
keel, they must work out their own sal- 
vation. They must balance their bud- 
gets. If they do not balance their bud- 
gets, then they must impose more taxa- 
tion or there must be a change of 


Government, but they must be free then 
to work their own Budgets, always with 
this reservation, that if they are in debt 
to the Centre, then the Centre can inter- 
vene in the cases in which they wish to 
issue P^-ovincial loans; but, apart from 
that, I look to the Provinces to raise 
their money upon the lines set out in the 
White Paper in their own way, and to 
balance their own Budgets; and if they 
do not balance their own Budgets, then 
their sins will be upon their own heads. 

8087. But I thought in respect of this 
financial legislation, indeed, with regard 
to all Federal legislation there must be 
some agents of the Federal Government 
to see that their decisions are carried 
out.P — do not know what decisions Lord 
Salisbury bas in mind. 

8088. All sorts of laws. Just to answer 
the question of the Secretary of State, 
there would be all sorts of laws? — ^But 
Lord Salisbury is asking me questions 
about finance. What kind of Federal 
financial agents does he contemplate 
having in the Provinces P 

8089. Let me say assessment, for in- 
stance? — ^Assessment for what purpose? 

8090. Of course, the Provinces will pay 
Income Tax, will they not? — ^Yes, With 
assessment for Income Tax the present 
arrangement would go on. 

8091. What is the present arrange- 
ment? — (Sir Malcolmi Hailey.) The assess- 
ment of Income Tax at present is a 
Central Department; it was taken over 
by the Centre from the Provinces about 
10 or 11 years ago. Generally 
speaking Assessment is now made 
by Central Agents and the collec- 
tion is effected through the Province. 

8092. So that thiere will be a Central 
Agent in the Provinces having regard, at 
any rate, to assessment ? — Only assess- 
ment of a Central tax, like Income Tax, 
Would you permit me, Sir, to say, that 
at present there is no financial super- 
vision over the Provinces. We assess 
and raise our own Land Be venue; we 
deal entirely with our own Excise. Some 
of the stamp fees- are subject to Central 
Legislation, but a great part of them to 
Provincial Legislation. Registration is 
entirely a Provincial head, and entirely 
managed by it, so, of course, with the 
other sources of Income, such as Forests, 
Irrigation, and the like. The only way 
in which we come financially in contact 
with the Centre in the sense of financial 
conjljTol is that the Centre, is on behalf 
of the Secretary of State, charged with 
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seeing that we proYi-de the scheduled 
rates of pay for All-India Services, and, 
as the Secretary of State has just said, 
if we get into deficit, then that consti- 
tutes an overdraft on the Centre, and we 
may have to take a loan, from the Centre 
to meet that overdraft. In that case, if 
we propose to raise a loan either for 
productive Of non-productive purposes 
for the Province, then the Centre does 
intervene as regards the terms of that 
loan and the like. That is the extent, 
at the moment, of financial contact 
between the Centre and the Provinces. 

Sir Beginald Oraddoch. 

8093. Might I just ask one question on 
that, and that is how far the collection 
of the Income Tax is effected hy Central 
agency or by Provincial agency ? — ^Notices, 
warrants, etc., are issued hy the Central 
agency. Then if there is any default 
in payment, application is made to the 
local Revenue Authorities, who carry out 
the execution or prosecution, as the case 
may be. 

Sir Austen Chamberlain. 

8094. Am I right in assuming that the 
Customs Service would be a Federal Ser- 
vice? — (Sir Samuel Eoare.) Yes. (Sir 
Malcolm Hailey.) And is at present 
Central. 

8095. And the Excise Service? — No; 
Excise, as such, is at present purely 
Provincial. Of course, there is that part 
of Excise which is collected as part of 
the Customs — that is Central, but all the 
rest of the Excise is Provincial. 

8096. What is the salt duty? — ^The salt 
duty is separate; that is Central. 

8097. Collected as part of the Customs ? 
— No, salt duty is collected partly as 
Customs duty and partly in the exercise 
of the Government monopoly, and that 
is Central. Opium, again, is Central. 

Lord Eustace Percy. 

8098. Am I not right in saying that 
there are certain Excises, like petrol, 
which are assessed and collected by Pro- 
vincial agents, but the proceeds sent to 
the Centre? — That applies only to the 
producing Provinces of Burma and 
Assam. 

Marquess of Salisbury. 

8099. At any rate, there are a good 
many points of financial contact in the 
carrying out of the fiscal policy between 
the Centre and the Provinces? — (Sir 


Samuel Hoare.) Yes, contact but nofc 
control. Contact mainly over the field 
of Customs and Income Tax, apart from 
the other minor instances quoted by Sir 
Malcolm Hailey, but no question of a 
detailed interference in the Provincial 
budgets or supervision of that kind. 

8100. The Secretary of State makes a 
distinction between contact and control. 
He reminds me of a celebrated observa- 
tion of Mr. Gladsto-ne : “ General Gordon 
was hemmed in, but not surrounded.’^ 
You remember the historical occasion? — 
I remember the historical occasion, but 
I do not see the relevance of the Noble 
Lord’s observation. 

Archbishop of Canterbury. 

8101. Secretary of State, do I under- 
stand that you do not contemplate any 
officers of the Centre in any way inter- 
fering with the collection of the Income 
Tax in the Provinces? — (Sir Malcolm 
Hailey.) The Centre would continue to 
assess the Income Tax as before and col- 
lect it up to the extent of sending de- 
mands on the assessees. It would merely 
fall on the Province to take action if 
those demands were not paid. That falls 
on the Province because it involves a 
legal process, and the legal processes of 
this nature rest with the Provinces as 
part of their Provincial work. That, I 
think, is the only extent to which the 
Province and the Centre come into con- 
tact over Income Tax, and it is a very 
small extent. 

Dr. B. B. Ambedkar. 

8102. May I draw the attention of the 

Secretary of State to the fact that under 
Proposal 70 of the White Paper, the 
Governor has the special to 

secure the execution of orders lawtuJly 
issued by the Governor-General? — (Sir 
Samuel Hoare.) Yes. 

8103. If the Governor-General issued 
any orders with respect to finance which 
required the Provincial Governments to 
execute them, the Governor would see 
that they were executed? — ^Yes; in the 
field of Federal taxation that would be 
so. 

8104. Any orders issued by the Federa- 
tion which required that they were to 
be executed by the Provincial Govern- 
ment, there is a special responsibility on. 
the Governor to see that those orders are 
executed? — ^Yes, Orders issued by the 
Governor-General. 

Sir Hari Singh Gour.] Lawfully issued. 
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Dr, B. jR. Amhedkar. 

8105. Lawfully issued, of course. 
Another question. In that section of the 
White Paper proposals which deals with 
the administrative relations of the Pro- 
vinces and the Centre — I am speaking 
offhand — I think provision is made that 
whether the Provincial agency will be 
utilised by the Centre in carrying out 
the administration of Central subjects is 
a matter for the Province ^ it may em- 
ploy its own agency? — ^Yes, I have always 
hoped, judging from the experience ot 
other Federations, that we should 
duplicate as little as possible adminis- 
trations, and speaking generally, it is 
much better that the Provincial adminis- 
tration should carry out the directions of 
the Federation within the Federal field 
rather than that you should duplicate 
these administrations all over India. 

8106. What I was trying to point out 
was this, that if the Provincial Govern- 
ments turned out to be recalcitrant and 
not amenable to the control of the Cen- 
tral Government, the Centre is not 
bound to employ the agency of the Pro- 
vince and can employ their own agency 
in the administration of Central sub- 
jects? — ^That is so. 

Marquess of Salisbury . Now if i may 
take you to a totally different part of the 
subject, which bears upon the very im- 
portant statement which Sir Akbar 
Hydari has made to the Committee this 
morning, I hope I shall not fall into any 
error — Sir Akbar will correct nio in a 
moment if I do — I understand that what 
his statement amounted to was this, that 
in an emergency — I think he used tho 
phrase ** in an emergency — ^the States 
would come to the rescue of the Federal 
Government and would contribute some- 
thing out of the ordinary. Is that so? 

Sir AJchar Eydari.'] If you will kindly 
complete yo-ur question, I will be able to 
say. 

Marquess of Sahshury.’] Will contribute 
someth jng out of the ordinary, I said. 
Let me put it in this iway. Would it be 
true to say that the oidinary contribu- 
tions of the States were confined to in- 
direct taxation? 

Sir Akbar JSydari.'i That is so, but 
there is also the question of a contribu- 
tion which on the British Provinces would 
fall in the nature of a Corporation Tax; 
and the Indian States would also levy a 
Corporation Tax or give an equivalent 
thereof to the Federal Government. I do 


not know whether you consider Corpora- 
tion Tax to be a direct tax or an indirect 
tax? 

Marquess of Salisbury 

8107. I believe Corporation Tax is 
counted as a direct tax, is it not? — ^Yes. 

Sir Ahhar Sydari.'] There is that ex- 
ception when you use the word in- 
direct.” [ wanted to qualify it. 

Marquess of Salisbury 

8108. May I ask the Secretary of State 
this : As the Income Tax is changed from 
time to time for British-India, will there 
be a corresponding change in the States^ 
contribution ? — I do not follow the 
question. 

Earl Feel. 

8109. If it IS a surcharge, it will be, 
I think, will it not? — Yes. The position 
is this, is it not — here again Sir Akbar 
will correct me if I am mis-s bating the 
position; The States will not contribute 
anything by way of direct taxation to 
the Federation except in the two in- 
stances to which I am going to refer, and 
even in those cases, the States will be at 
liberty to make a contribution in lieu, 
if they prefer it, rather than to submit 
to direct taxation. The two points that 
I have in mind are, one : Corporation 
Tax after ten years ; two ; Special sur- 
charges on Income Tax as set out in pro- 
posal 141, and also paragraph 67 of the 
Introduction to the White Paper. That 
is, in a sentence or two the general 
position, is it not? 

Sir Akbar Eydari.J Yes 

Marquess of Salisbury. 

8110. Would it follow then that as the 
rate of Income Tax may vary in British- 
India, there will be a corresponding varia- 
tion in the States in their contribution? 
— ^There would only be a variation, if the 
Corporation Tax varied. If the Corpor- 
ation Tax was put up, then the corre- 
sponding contribution from the States 
would he proportionately greater. If 
the Corporation Tax was lowered, equally 
the States* contribution would be smaller. 

Sir Austen Chamberlain. 

8111. Would not that apply also to 
surcharges for Federal purposes on all 
taxes on income other than agricultural 
income under paragraph 141 ? — ^Yes, it 
would. 
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8112. It says: “ While such surcharges 
are in operation, each State Member of 
the Federation (unless it has agreed to 
accept Federal Legislation regarding 
taxes on income as applying to the State) 
will contribute to Federal Revenues a 
sum to be assessed on a prescribed basis.’’ 
That is, I presume, equivalent to iwhat the 
Income Tax would have yielded in that 
State? — ^Yes, that is roughly true. 

Earl Peel. 

8113. And it is true, is it not, that 
no part of that money so raised goes to 
the Governor’s Provinces : it is for 
entirely Federal purposes ? — It is a special 
tax raised specially for the needs of the 
Federation. 

Marquess of Salisbury. 

8114. Then it seems to follow, does it 
not, that however the exact form is pre- 
scribed, in fact, the Federal Legislature 
will be empowered to impose direct taxa- 
tion upon the States? — No. I am afraid 
I have not made myself clear. The 
Federation will impose a Corporation 
Tax, and will impose it upon the British 
Provinces, The States in the circum- 
stances that I have just described will 
either impose a Corporation Tax of an 
equivalent amount themselves in their 
States, or they will make other arrange- 
ments under which they can get an 
equivalent sum, and they will pay the 
equivalent sum into the Federal fisc. 

Marquess of Salisbury.'] I was not very 
inaccurate, was I, in saying that accord- 
ing to the vote of the Federal Legisla- 
ture so will vary the taxation, or, at any 
rate, the contribution of the States. 

Sir Ahbar JSydari.] To this extent. 

Marquess of Lothian.] >So it will in the 
case of Customs? 

Marquess of Salisbury. 

8115. Yes? — ^Where I do not agree at 
all with Lord Salisbury is when he says 
that the Federation will be imposing 
direct taxation upon the States. I do 
not accept that view of the situation. 

Sir Austen Chamberlain.] Will it be 
correct to describe it as levying a pre- 
cept upon a Prince for a certain sum 
of money which the Prince will provide 
in such manner as he thinks fit? 

Marquess of Salisbury. 

8116. And which will be equivalent to 
the corresponding burden imposed in 


British India? — That would certainly be 
a much more accurate description in my 
view. 

Lord Bankeillour. 

8117. That applies to the variable sur- 
charges under 141 as well as to the 
Corporation Profits Tax? — Exactly; I just 
said so. 

Marquess of Salisbury. 

8118. So the amount of the contribu- 
tion of the States which they may levy 
as they think fit will depend on the vote 
of the Central Federal Legislature? — ^In 
the circumstances which we are dis- 
cussing and with the representatives of 
the States taking part in the Legislature 
and taking part in the Federal Govern- 
ment. 

8119. 1 do not want to ask anything 
more on that head, but only one further 
question, and that is really merely for 
the purpose of clearing things up. May 
1 ask the Secretary of State to look at 
paragraph 48 of the Proposals; it is on 
page 49? — Yes. 

8120. It is merely to find out the exact 
position of the Council in respect of 
financial legislation. I understand that 
the Council of State will not be allowed 
to initiate financial legislation. Is that 
so? — I suppose, technically, there ought 
to be a distinction drawn between de- 
mands for grants, that is, supply, and 
the more general term financial legis- 
lation.” 

8121. But even as regards demanding 
a grant, it can only do that in certain 
circumstances. May I read it? It is 
quite short, so perhaps the Committee 
will allow me to read it : “ The Demands 
as laid before the Assembly will there- 
after be laid before the Council of State ” 
— then come the powers of the Council of 
State which follow : “ which will he em- 
powered to require, if a motion to that 
effect is moved on behalf of the Govern- 
ment ” — ^that is usual in all constitutions ; 
it comes from the Government — “ and 
accepted, that any Demand which had 
been reduced or rejected by the Assem- 
bly shall be brought before a Joint Ses- 
sion of both Chambers for final deter- 
mination.” So that it only will have 
regard to Estimates which have been re- 
duced or rejected by the Lower House? 
— ^Yes. 

8122. Therefore, it will not be possible 
for the Council of State to reject an Esti- 
mate proprio mofu? — ^No; that is so. 




948 


MINUTES OF EVIDENCE TAKEN BEFOBB THE 


27° Julii^ 1933.] The Eigh-& Hon. Sir Samuel Hoare, Bt.j G.B.E., [Continued, 
O.M.G., M.P., Sir AIalcolm Hailey, G.C.S.I., G.C.I.E,, and Sir Findlatbr 
SxEWAST, K.C.B., K.C.I.E., C,SJ, 


8123. It will be in the power of the 
Assembly to do that.P — Yes, and it will 
be in the power of the Governor-General 
to bring the vote to the Council. 

8124. Not unless they have been re- 
jected by the Assembly. In other words, 
the operation of the Council of State 
does not begin except in cases where the 
Assembly has rejected or reduced an 
Estimate? — Yes, that is so. 

812o. The Council of State could not 
say of its own motion, ‘‘ The Government 
is extravagant; we desire to reduce its 
estimates.” They could not do that? — 
No, not under these proposals. 

8126. I wanted it to he clear because 
sometimes the language is used (I do not 
say by the Secretary of State) that the 
two Houses are on an equal footing in 
matters of finance? — Shall I put my in- 
terpretation of Proposal No. 48 into a 
sentence? 

8127. Yes, please? — ^Tinder Proposal 48 
of the "White Paper the Council of State 
cannot itself add to or reduce or reject 
any demands for grants, but it can, if 
it accepts a government motion to that 
effect, cause to be referred to a joint 
session final consideration of any demand 
for grants wbicb the Lower House has 
reduced or rejected. 

8128. So it does not begin to operate 
and provoke at tbe instance of the Gov- 
ernment this joint session, except in 
matters which (have been rejected or re- 
duced hy the Lower House? — That is so. 

8129. So that, if it were thought that 
the Council of State would be a protec- 
tion against extravagance, that view 
would have to be accepted with great 
limitation .P — am just thinking the posi- 
tion out. It is true to say that the posi- 
tion is as I have stated it, with grants; 
but the Council of State would certainly 
have a locus standi with a budget and 
could, under our proposals, reject a 
budget, 

8130. Could it reject ihe whole budget? 
— ^It could reject the whole Finance Bill. 

Lord BankeilloTir,] And amend it and 
reduce taxation. 

Dr. Shafa* at Ahmand Khan. 

8131. That would be taxation? — ^I will 
ask Sir Malcolm to amplify what I have 
said, because budget means one thing to 
us and it means another thing in India, 
rather. (Sir Malcolm Hailey.) Unless the 
procedure now in force is altered we 
should presumably continue as at pre- 
sent, merely to place a budget before the 


Legislature, and under the general terms 
of that budget we should apply for de- 
mands for grants, that is to say, for 
supply. Unless fresh taxation were re- 
quired, no further legislative Act would 
be required on the part of the Legis- 
lature. 

Marquess of Salishvry. 

8132. I quite understand, if he will for- 
give me for interrupting him, what Sir 
Malcolm Hailey means is that there would 
be no Appropriation Bills in tbe Consti- 
tution? — No; therefore, the Council of 
State could not reject a budget as such. 
What it could do, apart from the power 
in regard to demands for grants which 
has just been described under No. 48, 
would be to reject a Bill for taxation. 

8133. A Finance Bill it could reject? — 
A Finance BiU. 

Lord Bankeillour.'] Could it amend a 
Finance Bill by lowering a particular 
tax? 

Sir Phiroze Sethna.'] It has done so. 

Sir Sari Singh Qour. 

8134. It could do so? — If it did so, then 
the case might subsequently have to come 
to a joint session, because there would 
be a difference between the two Houses, 

Marquess of Beading. 

8135. If there is no question of further 
taxation, and it is merely a question of 
the demands that have been made, am 
I right in understanding that that ques- 
tion would not come before the Council 
of State at all, because it would be for 
tbe Assembly to deal with it, and assum- 
ing the Assembly accepts it and there 
is no further taxation, there is no reason 
why it should go to the Council of State. 
Is not that right? — ^That is so. If one 
were to assume that the Government were 
to put its budget before the Federal 
Assembly and the Federal Assembly 
accepted the whole of its demands for 
grants, then, although the demands 
would b© subsequently laid before the 
Council of State, there would not have 
been any of these reduced demands on 
which the Council of State could, at the 
instance of Government, take action. It 
would, therefore, debate the budget or 
the demands for grants, but it would not 
go into any legislative action. 

(Marquess of Beading.'} No. 

Sir Austen Ohamherlain. 

8136. May I get this clear. In our own 
financial system in this country certain 
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of the most important taxes are never 
voted for more than one year? — ^Yes. 

8137. In order to oblige the Govern- 
nient to come annually to Parliamenb for 
a vote of those taxes, even although they 
be unaltered in amount? — Yes. 

Sir Austen Chamberlain.'] I understand 
that that is not the Indian system. 

Sir Eari Singh Gour, 

8138. That is the Indian practice? — 
There is no -Statute to that effect at all. 
Purely as a matter of convention we have 
placed one Finance Bill annually before 
our Legislature, but, as I think I •''x- 
plained the other day, that is just a 
matter of convention. If it were to be 
made a part of the Constitution it would 
be necessary now to place that in the 
Statute and put it therefore beyond a 
stage at which it was merely the option 
of Government to introduce an annual 
Finance Bill as it is at present. 

Sir Austen Chamberlain. 

8139. I imagine there are other mem- 
bers of the Committee besides myself who 
do not quite understand these matters. 
'What does the annual Finance Bill con- 
tain? Does it contain a tax which you 
have only asked for for one year, and 
want to renew at the same rate? — Yes. 

8140. You reserve one tax for annual 
review? — Yes. 

Marquess of Salisbury. 

8141. To come back and conclude my 
point, althougih the Council of State will 
have complete co-ordinate authority in 
respect of the Finance Bill, it will have 
a very much lower authority than the 
Assembly in respect of what you call de- 
mands, or what we should call estimates? 
— ^Yes. 

Marquess of Salisbury.] In point of 
fact, it could not reject propria motu, 
or increase, unless the Assembly had 
already dealt with it. 

Sir Eari Singh Gour.] Nobody can in- 
crease; even the Assembly cannot. 

Sir Austen Chamberlain.] Please let 
the Witness answer. 

Marquess of Salisbury. 

8142. It could not reject or increase de- 
mands for expenditure unless they had 
already been dealt with by the Assembly 
at all. It could not reject the appropria- 
tions en bloc — I cannot call it the Ap- 
propriation Bill, but the appropriations 
en bloc. It could do nothing to restrict 
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the extravagance of the Government of 
the day proprio motu. Is that so ? — (Sir 
Samuel Hoare.) Yes, I think it is. 

8143. So that when any member of the 
Committee, or member of the delegation, 
relies upon the Council of State to pro- 
tect the financial stability of the Federa- 
tion he is relying upon a broken reed.P — 
Lord Salisbui-y is so very fond of ad- 
jectives and adverbs. 

8144. They are necessary for language p 
— T he more he uses them, the more 1 
personally see an objection to them. I 
do not agree either with his adjectives 
or his adverbs in his last sentence. 

Marquess of Salisbury.] 1 have not the 
same mastery of language which the 
Secretary of State has. I have to rely on 
the English language as I have been 
taught it. 

Sir Austen Chamberlain. 

8145. Put very simply, Secretary of 
State, is it a fact that the Council of 
State can only intervene to restore ex- 
penditure rejected by the Lower House, 
but not to reject expenditure voted by 
the Lower House? — ^Yes, 

Sir Ahbar Hydari. 

8146. Is that expressly the position 
which has been taken up by the Indian 
States about the position of the two 
Houses being equal? Is that what is im- 
plied in the position which has been 
taken np by the Indian States that the 
powers of the two Houses should he 
equal, except only with regard to the 
initiation of a measure ; according to 
what we had in mind the Council of State 
could really deal with a demand for a 
grant in any way it sees fit without re- 
ference to whether it had been passed 
wholly by the Lower House or not? — 
It ought to- be remembered that 
in the case contemplated in this 
discussion the Government and the 
Lower House are agreed. In the 
Government the States have got their re- 
presentatives. If the Government and 
the Lower House are not agreed then 
the Government- can bring the case 
into the Council of State. 

Sir Austen Chamberlain. 

8147. Is that so, Secretary of State, 
without qualification? No grant can be 
proposed in the Lower House except on 
the initiative of the Government? — ^Yes. 

8148 Therefore the case could not arise 
of the Lower House voting more than the 
Government thought necessary? — No. 
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Marciueh^i of Sahshunj.1 That is common 
to all Cciisiituuons, of course. 

Lord Eustace Percy. 2 No, not all. 

Sir Joseph Is all. 

SllO. Is it not the fact that the 
Council oi State cannot exercise any 
control over expenditure except in regard 
to such items as have been rejected or 
reduced by the Assembly, and, unless the 
Assembly moves to reject or reduce, the 
Council of State cannot exercise any 
control whatever over expenditure? — 
think that is so under our proposals. 

Lord Peel. 

8150. Just one or two general ques- 
tions before the exactly specific ones that 
I wanted to put. First of all, as regards 
the general distribution of taxation : Of 
the great heads of revenue, the land 
revenue, of course, falls to the Pro- 
vinces, and the customs to the Federal 
■Government ? — Yes. 

8151. But all the great debatable terri- 
tory, I think, is the inoome tax, and 1 
think I am right in saying that over that 
most of the controversy has raged? — Yes, 

8152. I think several different pro- 
posals have been made for its distribu- 
tion? — Yes. 

8153. One was, I think, the opposite 
system to the one you suggest here, that 
the income tax should be assigned to the 
Provinces, and they should make contri- 
butions to the Centre? — ^Yes. 

8154. I think that was rejected on the 
ground tliat it would be very difficult to 
get money out of the Provinces when 
once they had got it in their hands? — 
Yes. 

8155. And this arrangement in para- 
graph 139 is in the nature of a com- 
promise to give the Federal Government 
good supiDort for the first ten years of 
its existence, while the Provinces feel 
that they will get this income tax after 
that ten years have elapsed, and, pre- 
sumably, will be happy in contemplation 
of their future success ? — Yes, the propor- 
tion of the inoome tax contemplated in 
the White Paper. 

8156. Just one question arising from 
Lord Salisbury's question about this 
question of assessments. I think Lord 
Salisbury suggested that there would be 
a great deal of contact between the 
Federal Government in matters of finance 
and the Provincial Governments. Is it 
not more true to say that these con- 
facts would be between the Federal 


Government} and individuals m the Pro- 
vinces as regards assessment of companies 
and individuals ? — Certainly. 

8157. And that there would therefore 
be no chance of friction between the 
Governments ooncerned? — Yes, tuat is so. 

S15S. As regards his question about the 
money for reserved subjects, I think it 
WSLS suggested there would be a constant 
friction which would go on between the 
Governor-General and the Ministers as 
to sweeping in the money for the re- 
served subjects, and those that were 
transferred ? — Yes. 

81o9. But is it not true that there 
would probably be great pressure in the 
Assembly and the Council of State for 
expenditure on the reserved subjects, that 
is on Defence, and is it not also true that 
elected members are not always on the 
side of economy, but very often on the 
side of extravagance? — I think that is 
certainly so, judging by our experience 
here. 

8160. I am much obliged for that state- 
ment. Now just one or two questions of 
the nature of detail although I think 
they are important detail. In paragraph 
137, as regards salt, Federal Excises and 
Export Duties, the Federal Legislature 
has the power to distribute some portion, 
the whole or any part of the net 
Revenues from those particuar sources. 
The question I am going to put is this- 
Do you think it wise that the attention 
of the Provincial Governments should be 
specially directed to those particular 
souixjes of Revenue? If, for instance, 
the Federal Government is going to in- 
crease the rate of those taxes, will not 
that be almost an invitation to the Pro- 
vinces to step in and say: ‘‘We want 
to have a share anyhow of that in- 
crease — and if you are going to allow 
the Federal Government to make grants 
to the Provinces m certain cases, if their 
exchequers are overflowing (I do not 
think they often will be) is it not better 
to give it a general power out of the 
whole sources of taxation to give a grant 
to the Provinces rather than to allocate 
it to the product of any particular head 
of Revenue? — I am conscious of the kind 
of objection that Lord Peel has just 
urged. Would he, however, consider the 
other side of the question, the side of it 
that has prompted us to make the pro- 
posal of paragraph 137? We want, if 
we can, to get away from doles to Pro- 
vinces. We made this proposal on the 
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ground that in the case of salt, for ex- 
ample, the actual consumption of salt 
m a Province was rather a good test for 
the mount of the tax to which it might 
think itself entitled. That is one reason 
why we made this proposal rather than 
a more general proposal on the dole 
lines. 

Sir Austen Chamberlain, 

8161. How would that work in the 
case of the Federal Government finding 
it necessary to raise extra Revenue and, 
therefore, to increase an Excise duty of 
which it had assigned a proportion to 
the Province? Suppose the salt tax is 
X, and half x has been assigned to the 
Province, the other half is insufficient for 
Federal purposes and they add to the 
rate and make the total rate x plus y, 
would half of y, the addition, auto- 
matically go to the Provinces — ^We con- 
template that the Federal Act under 
which an imposition of that kind is made 
would set down the conditions and that 
it will be free to the Federal Act to set 
out what percentage of grant it intended 
to make to the Province. 

8162. Am I right in interpreting that 
as meaning that if half the original tax 
had been assigned, for Federal pur- 
poses it was necessary to increase the rate 
of the tax, the whole of the increase 
might be reserved by the Federal Govern- 
ment? — It is so, and it would depend 
upon the Federal Act. 

8163. You see the importance of it, 
Secretary of State ? Otherwise, the 
Federal Government might have to im- 
pose double the charge it needs, because 
only half of the receipts would come to 
it? — ^Yes, certainly. 

Earl Peel, 

8164. May I follow up the Secretary 
of State's answer just a little further. 
Of course, I quite appreciate his point, 
if I may say so, but if you make a 
grant to the Provinces defined as a speci- 
fic part of a particular tax, I should 
have thought it would be rather difficult 
to withdraw that grant in the future. 
It would be difficult to do it for an 
emergency and the tendency would be 
for a sort of convention to grow up that 
the Provinces had a right or claim to the 
particular percentage of those specified 
taxes? — I think there is something in 
what Lord Peel says. At the same time, 
I do think the other plan is the better 
plan, in view of the history of doles to 
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the Provinces in India, and our desire 
to get away from it, if we can. I will 
take into account what Lord Peel has 
suggested. As at present advised, I am 
not convinced that his plan is a better 
one than ours. 

8165. 1 will only ask one furthef ques- 
tion on it. I will not pursue it too far. 
If it is a question of a dole, and I sup- 
pose we cannot help calling it by that 
unpleasant name — a grant-in-aid, the 
Chairman suggests, I am bound to say 
I should have thought if the Central 
Government wishes to make a grant-in- 
aid, then, apparently, it can only do it 
from the proceeds of these specific taxes. 
As the amounts from those taxes are 
already allocated to Federal purposes, 
does it not really control, to some extent, 
the method by which taxation should be 
levied — that is to say, instead of allow- 
ing the Federal Government to raise thia 
tax for a grant-in-'aid anywhere it likes,, 
it is more or less bound to do it from^ 
one of these particular taxes, while it 
might be extremely inconvenient to raise 
the tax at that particular moment? — I 
do not think there is anything in tho- 
White Paper that would prevent a lump 
grant being given to a Province, but it 
is not the kind of grant that we are oon^ 
templating. 

Marquess of Zetland. 

8166. May I ask a supplementary ques- 
tion? I am not quite dear on this 
point: Will it be open to the Federal 
Government to vary from year to year 
the percentage of these particular taxes 
which it assigns to the Provinces, and, 
if so, will not that make it rather diffi- 
cult for the Provincial Finance Ministers 
to draw up their budgets? — The Legis- 
lature would have the power to make a 
change, but I think Lord Zetland is 
attaching too much importance to this 
proposal really, for this reason: We are 
contemplating under this proposal a situa- 
tion in which the Federal Government 
will have a good deal of money to give 
away. As we see things at present, it 
looks a rather distant contingency. 

8167. I agree it does not look at the 
momern; as if the Federal Government 
would have much money to give away, 
but that really is not an answer to my 
question. I understood you to say in 
reply to my question that the Legislature 
would have power to alter the percentage 
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of these taxes to be assigned to the Pro- 
vinces. Is it the Legislature or the Gov- 
ernment? — I mean the Federal Govern- 
ment acting through the Federal Legis- 
lature. 

Lord Eustace Percy. 

8168 May I just interpose one question 
on this point .P Is it not the fact that 
this paragraph 137 applies to practically 
all Fedeial taxes other than Income Tax, 
because the taxes to which it applies 
cover almost the whole field of Federal 
taxation, and was not one of the con- 
siderations in your mind this, that 
Federal taxes being all, except Licome 
Tax, taxes on consumption, it might be 
desirable that the beneficial services, 
which are all Provincial services, should, 
to some extent, he financed out of taxes 
on consumption which are ex hypotJiesi 
paid by the individual poor consumer. 
Was not that in your mind, in the case 
of salt.P — ^Yes, it was. I^rd Eustace 
would, however, remember that Customs, 
the main source of Federal Revenue, does 
not come into this category at all. 

Marquess of Heading. 

8169. Secretary of State, is not the 
effect of this provision which we are dis- 
cussing this ; it is only an ^enabling 
power, is it not? — ^Yes. 

8170. It is only intended to be an en- 
abling clause — Yes. 

8171. It is not in any sense direct or 
mandatory; it is one of the means which 
they may use, and, therefore, it is open 
to the Federal Government to determine 
or not whether it will use this particular 
power. 

Marquess of Zetland.'] Except in the 
case of jute? 

Marquess of Beading. 

8172. That is an exception ? — Ye^ Lord 
Reading is quite right. This is an en- 
abling provision. 

Marquess of Beading,] It is not meant 
to be more than that, as I understand, it, 

Earl Peel.] But, of course, enabling 
provisions are sometimes extremely awk- 
ward to deal with. I have just one 
more point on that, and I will leave it. 
I am not dealing with jute, which, of 
course, is a special case. 

Marquess of Zetland,] But it is re- 
ferred to in that particular paragraph. 

Earl Peel. 

8173. It is. I only wanted to ask a 
question excluding it, I was not quite 


sure that I understood the Secretary of 
State’s answer about salt thab he gave, 
three or four questions ago. I think he 
suggested that it would he right that the 
Provinces should have some of the salt 
tax, because from several of the Pro- 
vinces most of that source of income 
arose.? — No, I did not say that; if I did, 
I expressed myself badly. 

8174. I am sorry?— What I did say 
was, that with salt there was the rough 
and ready test of the consumption — not 
of the production — of the consumption of 
salt in a Province. 

8175. But may I ask this further ques- 
tion : Is it not a fact that that distribu- 
tion of the proceeds of that salt tax, 
whatever the proportion may be of the 
whole amount raised, will not be in pro- 
portion to the amount consumed in the 
Provinces, but will be probably on some 
general plan in which population and 
wealth of the Provinces are factors? — I 
think that might well be so. The 
Federal Government will have to lay 
down the tests. 

Dr. Shafa^ at Ahmad Khan. 

8176. May I just ask one question 
arising out of that? I suppose this will 
be done, if possible, after consultation 
with any inter-Provincial body that may 
be set up? — I should have thought, cer- 
tainly, there would have to be discussion, 
say, ^ with the Provincial Finance 
Ministers, or something of that kind. I 
would rather not be precise in defining 
the exact form of the consultation. 

Earl Peel. 

8177. Secretary of State, may I ask 
you then a question on the other side of 
the picture, for the moment — that is to 
say, there is a proposal called “ Emez*- 
gency Powers ” which have beon dis- 
cussed, that is emergency powers »)n the 
Federation to levy a direct precept, as it 
were, in cases of difl&culty, on the Pro- 
vinces. I think apart from the tem- 
porary provisions about the Income Tax, 
you have included no such powers in the 
White Paper. Would not that be, in the 
case of an emergency at the Centre, a use- 
ful general power to have? — Lord Peel 
raises a difficult question upon which I 
know there are two schools of thought. 
One school of thought thinks that m the 
case of an emergency the Provinces should 
be called upon for the exceptional ex- 
penditure. The other school of thought 
takes the view that in the case of an 
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emergency threatening the Federation, 
that is t-o say All-India, All-India should 
be liable for the expenditure. I have 
approached the question, I think, quite 
open mindedly, prejudiced neither in the 
favour of the one course nor the other, 
but the reason that makes us make no 
provision for a Provincial contribution 
in a case of that kind is that .we think 
that in a great emergency the Provinces 
would very likely not have the funds 
available, and that, if they did have the 
funds available, there might be more 
difficulty in getting the money to be 
silent. On that account, it is better to 
treat it as a Central emergency to be 
financed from the Centre. But, as I say, 
this is a question upon which many differ- 
ent opinions have been expressed, and I 
should like to hear the views of the Com- 
mittee and the Delgates upon it. 

8178. Then I will not, perhaps, ask you 
further questions on the point at the 
naoment, but I will reserve them for the 
discussion. There are several points, of 
course, that I could j^ut upon that sub- 
ject. Then, just passing, if I may, for a 
moment, to paragraph 1H8, that is as re- 
gards these Jong lists of taxes, death 
duties, and so on, which will be assigned 
to the Governor’s Provinces, and the 
Legislature can lay down the basis of dis- 
tribution and they can put a surcharge 
on. The first question I want to ask on 
that is this ; 1 gather it is implied in that 
proposal that none of these taxes (I will 
take death duties as an example) could 
be imposed in any Province unless all the 
Provinces were to agree to do so. As 1 
understand it, if seven of the Provinces 
out of nine wanted to have death duties, 
they would not be able to get them, un- 
less the other two agreed. Is it not 
further the case that this power of sur- 
charge of Federal taxes might be ex- 
tremely useful to the Central Government, 
but could not come into operation until 
you had an agreement among all the 
nine Provinces to assent to death duty 
taxes? — (Sir Malcolm Sailey.) The pro- 
posal is, of course, that this shall be 
a tax Federally imposed for the benefit 
of the Provinces. Therefore, if it .were 
found undesirable to apply that tax to 
one particular Province, we will say, in 
the case of death duties, then it would 
be possible for the Federal Legislature 
to pass a general Act applying to all Pro- 
vinces, with the exception of that pai'- 
ticular one. 
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8179. You could do that, could you, in 
spite of the fact that the basis of dis- 
tribution amongst the Provinces has got 
to be laid down hy the Legislature? — In 
passing its Act it .would prescribe the 
distribution. 

8180. Among the Provinces, I assume, 
which contributed, and not among the 
others.? — Among the Provinces to which 
the Act applied. 

8181. May I ask further • Supposing 
the Act applied to six out of nine Pro- 
vinces, in that case would the Federal 
Government be able to raise a surcharge 
on those duties ? Observe, of course, that 
they fall specifically on those Provinces 
which themselves had agreed to have 
death duties.? — ^Yes, the surcharge would 
obviously be limited in effect to those 
Provinces in which the Act was in force. 

Sir Austen Chamherlain. 

8182. Whether the Act is in force or 
not depends on the will of the Central 
Legislature, not on the Pi*ovince? — ^That 
is so. 

Lord Peel. 

8183. Then it is quite clear, is it, that 
the Central Legislature can raise a sur- 
charge on the product of the taxes of 
certain Provinces if it has chosen, with, 

I suppose, the agreement of those Pro- 
vinces, to have those taxes raised in those 
Provinces ? — I am not quite sure as to the 
exact amount of assent on the part of 
the Provinces* to that taxation. It would 
be certainly taxation raised for the 
benefit of the Provinces, and therefore 
I assume that their assent would first be 
obtained. 

Lord Eustace Percy, 

8184. Is not the whole object of keep- 
ing these taxes Federal taxes that they 
should be uniform throughout India? — 
Yes, and I was merely assuming that local 
conditions might make it impossible to 
raise, shall we say, death duties, or some- 
thing of that type, in one particular 
Province, but the object of making it 
Federal legislation is, as Lord Eustace 
Percy says, primarily uniformity. They 
are entirely for the benefit of the Pro- 
vince, in the first instance, although 
ultimately the Federal Legislature may 
impose a surcharge on it. 

Mr. N. M. Joslii, 

8185. May I ask why duties should be 
made uniform ? — I think if you would look 
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at the nature of the taxation you will see 
the desirability at least that death 
duties should be uniform, in effect j also- 
taxes on niineial rights, and stamp 
duties, for the same reason, we 
have generally kept uniform hitherto. 
The uniformity flows rather from the 
nature of the tax itself. 

8186. I understand the tax on minerals 
and the other tax may stand, because 
they throw a burden on competitive in- 
dustries, but death duties do not throw 
a burden on competitive industries.? — f 
think it would be almost impossible to 
have varying death duties, because pro- 
perty would lie in several Provinces, It 
is very difficult to assess any death duties 
at different rates in different Provinces. 

Dr. Shafa^ at Ahmad Khan. 

8187. Death duties are now a provin- 
cial subject, are they not? — ^There are no 
death duties at the moment. The Bom- 
bay Legislature proposed to levy death 
duties, but ultimately said they would 
prefer it should be Central taxation for 
tbe reason I have given. 

Sir Phiroze Seihna. 

8188. To-day they are provincial? — 
They are not levied. 

Lord Peel. 

8189. In these cases of the basis of dis- 
tribution which is a very controversial 
matter, do you think it would be a good 
thing that in this, as in other cases, the 
basis of distribution, to avoid great dis- 
cussion in the Legislature for the first 
five years, should be settled in the Act 
or not.? — (Sir Samuel Hoare.) No, I do 
not think I do, for this reason; we have 
thought that to put all these details into 
the Act would very greatly overburden 
it and overburden the Schedules. It 
seemed to us on the whole wiser to leave 
it to the Federal Legislature when pro- 
posing such taxes to lay down in its own 
Act what was to be the method of dis- 
tribution among the Provinces. 

8189a. I think this is the last question 
I want to ask. It is a question about 
paragraphs 139 and 141. There is a 
power, of course, in the Governor-General, 
as has been stated in paragraph 139 to 
alter the amount of the tax retained for 
a certain number of years by the Federal 
Government. That means to say, of 
course, that the Provinces would be 
taxed because it would be money 


that they would have contributed. 
In paragraph 141, of course, there 
are also apparently concurrent powers 
to i>lace surcharges. If that policy 
is adopted of surcharges on Income Tax, 
rather than of the retention of more 
Income Tax, that, of course, would fall 
on the States as well as the Provinces. 
I am not quite clear whether it is in- 
tended that those two powers should be 
concurrent for the first 10 years, or that 
the second power of surcharge should 
come come into operation at the end of 
the 10 years? — The surcharge would, of 
course, be for an emergency. 

8190. Yes, but you would draw a dis- 
tinction between an emergency in the 
first 10 years and the operations of the 
Governor-General in saying that he must 
retain more of the income tax for the 
Centre ? — ^Yes. 

8191. Yon draw a distinction between 
those two ? — ^Ycs. Shall 1 put my answer 
a little more clearly? 

8192. Thank you? — An increase of the 
ordinary rates of income tax under para- 
graph 189 would affect Federal revenues 
in respect only of that share of the in- 
come tax which is permanently assigned, 
to Federation. As regards the remaining 
part it would affect the Provinces, since 
the Federal share of that part is not the 
proceeds of the tax, but a lump sum. The 
proceeds of a Federal surcharge under 
Proposal 141 will go entirely to the 
Federation. That is the point to keep in 
mind. 

8193. Yes? — And, further, subject to the 
special conditions explained under para- 
graph 141 the States would contribute. 
The proposals in paragraph 141 are, un- 
like those in paragraph 139, designed for 
special conditions of an emergency 
character. 

8194. Of which the Governor-General 
would he the judge, I suppose, as to 
whether they were an emergency? — Yes, 
the Governor-General would be the judge 
of the emergency. 

Lord Harding e of Penshursi. 

8195. My questions, Secretary of State, 
are^ based on your and Sir Malcolm 
Hailey’s Memorandum of the 6th July? — 
Yes. 

8196. In paragraph 8 it is there 
stated : “ The principal item, Defence 
Services, stood at 56.23 crores net 10 
5 'ears ago and the fall to 46.20 net is due 
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largely to retrenchment, though also (to 
the extent of about 1 crore) to the fall in 
commodity prices — a factor which may 
prove to be temporary. The present 
budget figure is regarded by the military 
authorities as barely satisfying the normal 
requirements of the Army at its present 
strength, for it has involved the deple- 
tion of stocks of supplies and the post- 
ponement of building and other pro- 
grammes ” What I would like to ask 
you, Secretary of State, is whether this 
reduction is due to a failure to replenish 
the reserve of stores of guns, rifles, 
shells, rifle ammunition, etc., which had 
been depleted during the last or previous 
year.? — No. The reduction is not due to 
a failure to replenish reserves of guns, 
shells, rifles, ammunition, etc. These re- 
serves have not been depleted during the 
past or previous years. 

8197. I am very glad to hear that, 
because I recall that when I was in India 
I found at one moment the stores had 
been very seriously depleted, and it re- 
quired a very great financial eflrort to re- 
plenish them? — I think it is immensely to 
the credit of the military authorities in 
India that they have made these great 
reductions without depleting the reserves 
to which Lord Hardinge has just drawn 
attention. 

Lord Hardinge of 'Fenshurst,'\ 1 
entirely share that view. I now propose 
to put a question to the Secretary of 
State on the subject of Provincial 
finances and at the same time to make a 
suggestion. With the Committee’s per- 
mission I will preface my suggestion by a 
few brief remarks on the subject of pro- 
vincial self-government which 1 hope 
may not be regarded by the Committee 
as an unnecessary digression. I do not 
know whether everybody here is aware 
of the fact, but it was my Government 
who were the first protagonists of pro- 
vincial autonomy. That was in a des- 
patch written on the 25th August, 1911, 
in which, looking at the future, we wrote : 

‘‘ That the only possible solution of the 
political situation of the future would 
appear to be gradually to give the Pro- 
vinces a larger measure of self-govern- 
ment until at last India would consist of 
a number of administrations autonomous 
in all provincial affairs with the Govern- 
ment of India above them all, and pos- 
sessing power to interfere in case of mis- 
govemment, but ordinarily restricting 
their functions to matters of Imperial 
19365 


concern.” I still hold the views my Gov- 
ernment had then, and I believe them 
now to be even more appropriate than 
they appeared to them to be then. I am 
anxious to see provincial autonomy on 
the widest and most generous scale in- 
troduced with the least possible delay 
subject' to the condition already men- 
tioned. Now I am going to say something 
on provincial finance before I put to the 
Secretary of State the question I have 
in mind. I read with great care Sir 
Malcolm Hailey’s most able jMeinorandum 
on the financial implications of provin- 
cial autonomy and Federation, and I 
agree with the words used by Sir Pur- 
shotamdas Tbakurdas on the 30th June, 
that the finances in India, both Central 
and Provincial, are in a critical condi- 
tion. To me their precarious condition 
was a complete revelation. Further on 
in page 19 of Sir Malcolm Hailey’s re- 
port — 

Marquess of Salisbury ] Would my 
noble friend give us the iiaragraph be- 
cause some of us have the other edition. 

Lord Hardinge of Penshurst. 

8198. Paragraph 37. It is some way 
down. Sir Malcolm Hailey says : It 

may be felt necessary to examine the 
fundamental questions whether financial 
conditions are such as to affect any 
assumption we may make as to the date 
on w*hich provincial autonomy can be 
introduced.” That, indeed, was a wet 
blanket, but I do not regard that view 
as final, i fully recognise that the pro- 
gress and development in India must 
come from the Provinces rather than 
from the Centre and, although the Cen- 
tre must have adequate resources to meet 
the requirements of Debt Service, De- 
fence, the restricted sphere of Central 
civil administration, and any additional 
demands due to unforeseen emergencies, 
it seems fairly certain that for some time 
to come the Centre will not have means 
available for distribution to the Pro- 
vinces, an excise duty on matches which 
might yield crores being the sole new 
tax which might ho taken into account 
as a reinforcement of Central revenues. 
As the Secretary of State said on 30th 
June it is important to emphasise the 
fact that, so far as we can see, for quite 
a number of years to come there is no 
orange to divide in India between the 
Centre and the Provinces. He also addod 
that for some years to come the Central 

2 H 4 
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Governnicnt T\’ouid need substantially its 
present resources jf the credit of India 
is to be maintained, and if its financial 
obligations are to be met. These are 
statement from the responsible Minister 
which cannot be ignored. x\s for Pro- 
vincial revenues, the Federal Finance 
Committee concludes, as quoted by Sir 
Malcolm Hailey lu paragraph 15 : 

‘ Such provincial taxes as appear to 
be within the range of practical politics 
in the immediate future cannot be relied 
on to yield any substantial early addi- 
tions to piovincial revenues.’ ” If a 
country really desires to acquire a cer- 
tain status for lYhieh its actual resources 
are insufficient it can only do so in either 
of two waj’^s : by economy or additional 
taxation. I am not competent to express 
an opinion as to further economies, but 
I venture to say that there is an opening 
for increased taxation. Whether India 
is overtaxed or undertaxed I am unable 
to say. Some of those giving evi- 
dence here have said one thing 
and some another ; but to me 
it is quite clear that if India wants 
provincial autonomy she has got to pay 
for it. Now I am told by competent 
authorities that in India the limit o^f 
taxation of the wealthier classes has 
been practically reached. I am going 
to suggest taxation which will affect 
all classes and not one particular class. 
The salt tax is now, I understand, one 
mi^ee seven annas per maund inclusive 
of a temporary surchage of five annas 
which represents an annual tax of 3^ 
annas equivalent to 4d, in our money per 
head of the population. Why not in- 
ciease it by a rupee and give it to the 
Provinces? That is my proposal. This 
would mean about 2d. more per head of 
the population. The salt tax has been 
higher in the past, and when India was 
less prosperous than it is now. I am 
told that in Lord Cnrzon’s time it was 
even three rupees. What is the objec- 
tion? If, as we have been told here, 
the Indian masses desire self-government, 
they can have it at a price, and that 
not a high one. I would like to hear 
the views of the Secretary of State upon 
this question? — Sir Austen, I am sure 
we axe much obliged to Lord Hardinge 
for giving us his views in the way that 
he has, from the experience that fully 
entitles him to make the kind of sug- 
gestions that he has just made. There 
were two observations that he made with 
which I do not find myself in entire agree- 


ment, and, perhaps, I had better safe- 
guard my answer to his more direct 
questions, by stating them at once. 1 
would not go so far as he has gone in 
stating that the finances of India are 
in a precarious condition. I would, 
therefore point to what 1 said the other 
day, particularly to what I said about 
Indian credit at the end of my speech, 
but I do not pause to argue a big issue 
of that kind now. Nor also do I en- 
tirely agree with him when he says that 
if more resources are to be found for 
starting either Provincial Autonomy or 
the Federal Government, the only two 
alternatives are economy or further taxa- 
tion. I should have been inclined to 
think that there was the third alterna- 
tive, namely, of existing taxes bringing 
in much more Revenue than they are 
bringing in at the present time. A 
little turn in the wheel of prosperity, 
would, I believe, greatly increase the 
process of the taxes, both Central and 
Provincial. If Lord Hardinge would 
like a more expert view on that point, 
I am sure Sir Malcolm Hailey could 
amplify what I have just said, from his 
own experience in the United Provinces, 
I oome now to Lord Hardinge’ s ques- 
tion about an increase of the salt tax. 
What he says is quite true, that at one 
time the salt tax was higher than it is 
now. It should, however, also be re- 
membered that there is a good deal of 
political history behind the salt tax, and 
the salt tax has, rightly or wrongly, 
occasioned a good deal of political con- 
troversy and political agitation in India. 
One has got to take that kind of back- 
ground into account. When he asks me 
tlxe specific question why wo should 
not propose an increase in that 
tax in order to get Provincial 
Autonomy started at an earlier date, T 
would prefer not to give him a definite 
answer, if he will forgive me. Any 
answer that I may give might either 
exclude the possibility of an increase in 
a particular form of taxation or it might 
be understood to mean that not only was 
I in favour of it, but that such a tax 
was going to be introduced into one of 
the ensuing Indian Budgets, and in 
India, as everywhere else, one cannot 
forestall a Budget statement. What T 
will say is, that I will take into account 
the suggestion that he has made, and, 
indeed, it ts the kind of suggestion that 
T think must be considered by the Com- 
mittee and the Delegates, as a whole, 
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namely, whether if the financial situa- 
tion is such as to make it likely under 
present conditions that the institution 
of Provincial Autonomy might be de- 
layed, whether in that case there may 
not be expedients such as that which he 
has suggested and such as others that 1 
might also be able to suggest that might 
expedite the date of the operation of 
Provincial Autonomy, I hope, there- 
fore, that without any discourtesy to 
Lord Hard in ge or without any appear- 
ance ot ignoring the importance of the 
suggestion that he has made, he will 
allow me to leave the position as T have 
stated it. 

Lord Harding e of Penshurst.2 Thank 
you very much. I am very grateful for 
that reply, and, of course, I do not want 
to cause any trouble by pressing it in 
any way. 

Sir Mirza M. Ismail, 

8199. I would like to ask the Secre- 
tary of State a few questions on a matter 
of considerable importance to a good 
many States. Would the Secretary of 
State kindly refer to paragraph 61 of 
the Introduction to the White Paper 
dealing with the question of Tributes? 
May I take it that the Secretary of 
State accepts the general principle laid 
down in the following terms by the 
Federal Finance Sub-Committee of 1931, 
of .which Lord Peel was ‘Chairman — para- 
graph 18, in which they state ; “Wo 
think that there is, generally speaking, 
no place for contributions of a feudal 
nature under the new Federal Constitu- 
tion, and only the probability of a lack 
of Federal resources at the outset pre- 
vents our recommending their immediate 
abolition.*' The Secretary of State is 
aware that the Davidson Committee in 
1932 endorsed this principle. They said 
in paragraph 65 : “ We are in full agree- 
ment with the conclusions of the Federal 
Finance Sub-Gommittee that there is no 
place for them (that is Tributes) in a 
Federal Constitution, and that, with 
Federation, they should be brought to 
an end." The same principle was 
afl&rmed once again by the Federal Fin- 
ance Committee of 1932, of which Lord 
Peel was again Chairman, in the follow- 
ing words — ^paragraph 26 : “ We are 

strongly of opinion that the present cash 
contributions of unequal incidence, paid 
by certain States, contravene the funda- 
mental principle that contributions to 
Federal Revenues should be on a uniform 


and equitable basis; and we endorse the 
view of the Davidson Committee that 
there is no permanent place for such ex- 
ceptional and unequal contributions in a 
system of Federal Finance." Would the 
Secretary of State agree with the view 
that a practice so wholly at variance 
with principle deserves immediate ter- 
mination ? — Mr. Chairman, Sir Mirza 
Ismail has been a consistent and a most 
effective advocate of the abolition of 
these tributes. So effective and per- 
suasive has he been that I think we 
have all of us almost unanimously agreed 
.with him from the very start that he 
made upon this question two or three 
years ago. I should very much have 
liked to have been able to move in the 
direction of extinguishing these tributes. 
The trouble has been nothing more than 
the financial situation; there has been no 
money available; and we have not been 
able to take a step that we definitely 
wished to take in the direction of ex- 
tinguishing altogether tributes that we 
think should form no place in Federal 
Finance. His Majesty's Government ac- 
cept the recommendation in paragraph 
90 of the Davidson Report that with the 
advent of Federation, the cash contribu- 
tions should be gradually wiped out 
over a period of years. 

5200. I will refer to that point a little 
later, but may I proceed a little further? 
May I invite the Secretary of State's 
attention to the following passage in the 
Report of the Federal Finance Sub-Com- 
mittee again, of 1931, paragraph 18 : 

There seems to us to be certain cases 
in which real hardship is inflicted by 
the relative magnitude of the burden of 
the cash contributions, and we suggest 
that it might be possible without exces- 
sive loss being thrown on the Federal 
Government, to remit at once that part 
of any contribution which is in excess 
of 6 per cent, of the total Revenues of 
the State." Is the Secretary of State 
aware than a similar recommendation 
was made by the Davidson Committee 
also, in the following terms — ^paragraph 
88 : “ We have no hesitation in support- 
ing the proposal of the sub-Committee 
that the sum by which any contribution 
is in excess of 6 per cent, of the total 
Revenues of the States should be at once 
remitted. Our recommendations in 
general assume and are based upon the 
accomplishment of Federation, but we 
believe that the intention was that we 
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should be at liberty to advise if we 
found 1 % desirable that this step should 
be taken without delay. The inequality 
of the payments is so marked and, in 
some cases, their burden so heavy, rising 
in one case to as much as 40 per cent 
of the Revenues of the State, that we 
hold that the relief should be immediate.” 
Is the Secretary of State aware that the 
Government of India have definitely re- 
fused to afford even this smah measure 
of immediate relief to the States con- 
cerned? — My previous answer covers this 
question as well. The answer is that 
we should very much have liked to have 
been in a position to make this remis- 
sion, but in the abnormal times in which 
we are living, there has not been the 
money available, and that is the sole 
reason why with many demands upon the 
Central Budget and in face of the very 
abnormal times in which we are living, 
we have not been able to carry out this 
recommendation. 

8201. I wiL refer to that point again 
a little later. Is not the amount in- 
volved approximately 12 lakhs or £93,000 
a year, according to the Davidson Com- 
mittee .P — ^Yes. The amount remissible 
under the 5 per cent, arrangement is 
calculated to be llj lakhs, subject to 
verification of the Revenue figures ot 
individual States. 

8202. Is the Secretary of State aware 
that the Government of India have 
stated in so many words that it will be 
impossible to them to take any action in 
pursuance of the Committee’s recom- 
mendation, until they are in a position; 
(1) to remove emergency surcharges ; (2) 
restore full pay to their employees; and 
(3) to settle satisfactorily the question 
of special assistance to the deficit Pro^ 
vinees? — I should not like to go into the 
conditions in a precise form. I think it 
is sufficient to say that we want to make 
this remission, but as things are now, 
there is not the money to make it, and 
we are anxious to make it, as soon as 
we can. 

8203. It is not possible for the Secre- 
tary of State to say when he will be 
able to do so? — ^With the best will in the 
world, it is not. 

8204. Does not this attitude amount 
to an indefinite postponement of the 
relief so strongly recommended by the 
Special Committee and the Round Table 
Conference? — The fault is not ours; the 
fau*t is the world in which we are living. 


If the world was a reasonable world, we 
could make much more precise prophecies 
about the future. What I can say to 
Sir Mirza once again is, that I .wish to 
see this remission made, and the sooner 
it can be made, tlie better pleased I 
shall he. 

Sir Austen Ghamlerlain. 

8205. These contributions, I suppose, 
come under the heading of paramountcy ? 
— They come under the heading of the 
tributes dealt with in Mr. Davidson’s 
Report, raising the question of whether 
there should be tributes continuing 
under a Federal Government or whether 
they should be eliminated and, if so, 
how? 

8206. What I want to get clear in my 
own mind is this, Secretary of State: 
Suppose that adverse conditions prevent 
you from carrying out the policy which 
you desire to do before Federation comes 
into existence, who will then be the 
authority to decide when it is possible 
to remit these tributes — whether they 
shall be remitted? — The Crown. 

Sir Mirza M, Ismail. 

8207. The Secretary of State referred 
to the present financial difficulty of the 
Government of India. May I suggest 
that the Government of India are not 
the only sufferers? Tliat these diffi- 
culties are not peculiar to them, and 
that other Governments, too, are faced 
with similar difficulties. Does he not 
think that it is quite possible that in 
the case of some of the States, at any 
rate, their difficulties may be due mainly 
to this annual drain on their compara- 
tively slender resources? — I should have 
thought that anyhow, in most cases, 
that was not so ; but, even if I am wrong 
and even if it were so, I am afraid 
it could not alter my answer, namely, 
that if tihere is not any money there, 
we cannot make the remission. 

8208. Is it not a fact that the total 
amount received by the Government of 
India in the shape of tributes is approxi- 
mately 74 lakhs of rupees, or £560,000 
annually? How much of this amount 
would rank for effective remission, if, 
as stated in the White Paper, follow- 
ing the recommendation of the David- 
son Committee “it is not intended to 
remit contributions, save in so far as 
they are in excess of an existing im- 
munity.” In other words, what would 


JOINT COMMITTEJB ON INDIAN CONSTITUTIONAL REFOUM 


959 


27° Julii, 1933.] The Right Hon. Sir Samuel Hoatjb, Bt., G.B.E., [Continued. 
C AI G., M.P., Sir M.\lcolm Hailey, G.C.S.I., G.C.I.E., and Sir Findlater 
Stewart, K.C.I E., C.S.l. 


be the net amount involred if the tri- 
butes were abolished, subject to tlie .pro- 
posed adjustments as regards iminnni- 
ties? — Hy estimate is 50 lakhs. 

8209. According to the calculations 
which I have made, this might not be 
more than 30 lakhs or £225,000. lu 
calculating this sum, I have assumed 
that effect would have been given, prior 
to and independently of the proposed 
Federation, to the recommendations of 
both the Federal Finance Sub-Com- 
mittee of 1931 and the Davidson Com- 
mittee, that immediate relief sihould 
be given by the remission of the amount 
of any contribution ivhich is in excess 
of the total Revenues of the State which 
pays it ’’ ? — I am afraid whether the 
figure is 30 or 50 lakhs, my answer is 
just the same : We have not got the 
money for it. 

8210. Is it suggested that the remis- 
sion of 30 l akh s, as I assume it, or less 
than .4 per cent, of the total annual 
Revenue, would cause an appreciable 
6 train on the resources of the Govern- 
ment of India? — ^Yes. 

Sir Austen Cham‘bc'flain.'\ Sir Mirza, 
you remember the Secretary of State 
estimated the amount at 50 lakhs 

Sir Mirza M. ZswaiL] I estimated it 
at 30 laklis. 

Sir Austen Chamberlain,'} Yes; there 
is a difference of opinio-n between you. 

Witness ] Whether it is 30 or 60, my 
answer to Sir Mirza would be, yes. 

Mr. Zafrulla Khan.} Has not Sir 
Mirza in his figures excluded from his 
calculrtions any tribute which is in ex- 
cess of 5 per cent, of the total Revenue 
of the States? 

Sir Mirza M. Ismail.} Yes. 

Mr. Zafrulla Khan.} If you included 
that, your figures would be much nearer 
the figures of the Secretary of State? 

Sir Mirza M. Ismail.} They might be 
the same. 

Mr. Zafrulla Khan.} So really, there 
is no difference in the figures at all. 
You exclude a figure in order to get 
the total down? 

Sir Mirza M. Ismail.} I exclude the 
figure because it was recommended by 
the Committee. 

Mr. Zafrulla Khan.} You assume ' 30 
lakhs will already have been paid, and 
wherever you start you will have 50 
lakhs total remission at the end.? — ^And 
whenever you start, we have not got 
•the money at present. 


Sir Austen Chamberlain.} I do not 
think we can get much beyond that. 

Sir Mirza M. Ismail. 

8211. Am I right in saying that 
some 150 States would benefit in varying 
measure by the remission of the tributes? 
— My information is that the number is 
62. 

8212. Is the Secretary of State aware 
that some of these States are financially 
in a more difficult position than the Gov- 
ernment of India or some of the Pro- 
vinces, in that they have had recurring 
deficits, possess a smaller margin for 
additional taxation, and have been un- 
able to restore the cuts in the salaries of 
their servants, unlike the Government ot 
India and the Provinces which have re- 
stored them, at least partially.? — I could 
not say whether that is so-, or not; I have 
nob the information here. What I can 
say is that if Sir Mirza will take the case 
of the State that he represents so well, 
the State of Mysore, there we did make 
a very important remission to Mysore by 
reducing the tribute fixed by treaty at 
36 lakhs, and in 1927 we reduced that 
figure to 24^ lakhs. That shows our good- 
will, anyhow. 

Sir Mirza M. Ismail.} I would not like 
to say anything on that particular point. 
If I am asked to say anything I would 
say this, that the Government of India, 
after all, would not be conferring a 
favour; they would be only undoing what 
we regard as a wrong. It is not a ques- 
tion of conferring a favour. 

Sir Austen Chamberlain.} Gratitude is 
rare in this world. Sir Mirza. 

Sir Mirza M, Ismail. 

8213. May I invite the Secretary of 
State’s attention to the following passage 
in Sir Malcolm Hailey’s Memorandum on 
the financial implications of Provincial 
autonomy and Federation in which he 
says : ** There is no uniform system of 
' tribute.’ The list of contributing States 
is a long one, but the sums paid are of 
very unequal amount, one State (Mysore) 
paying as much as one-third of the whole, 
while many States, including some of the 
most important, pay no contribution at 
all.” Is the Secretary of State aware 
that successive administrations in Mysore 
have made representations to the Gov- 
ernment of India for the moderation or 
the abolition of the tribute, pointing out 
that it constitutes a terrible drain on 
the resources of the State, and that in 
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on© form or another the question has 
been coming up before the Government 
of India for nearly a century'? — 1 expect 
that is the state of affairs and no doubt 
it was owing to that that m 1027 the 
Government made such a big reduction in 
the tribute. 

8214. Lastly, may I ask if the Secre- 
tary of State is aware that Mysore 
attaches the greatest possible importance 
to a satisfactory settlement of this ques- 
tion? — I am sure that is so, and 1 hope 
Sir Mirza will believe me when I say 
that I attach the greatest possible 
importance to a settlement of the ques- 
tion, also. 

Mr. r. Thomhare, 

8215. Secretary of State, I quite recog- 
nise that it is a formidable difficulty in 
bbe way of remitting the tributes due 
from the States, that there is not enough 
money for it at present, but there will 
not perhaps be the same difficulty in- 
volved in the cases of the smaller States 
which have such amounts as Es.600, 
Es.'SOO, and Rs.300 to pay. Therefore, 
will you be pleased to consider their 
cases? — I am afraid I must harden my 
heart against the appeal of the smaller 
States. Indeed, if I did yield to it I 
feel that the bigger States would be on 
my back in a moment. I think there is 
a little confusion in the minds of some 
members of the Committee about these 
tributes. We do not regard these tri- 
butes as immoral or -wicked or unjusti- 
fiable. We regard them simply as an un- 
suitable form of Federal tax. 

8216. That is — And am afraid 

my answer to ' must be 

that there is not the money to do it 
now, cither for the big, the medium, or 
the small States. 

8217. Just one more question. You 
have already answered these questions 
about cash contributions. There are 
States which have ceded territories, and 
their case is referred to in paragraph 61 
of the Introduction to the White Paper. 
Will that case receive consideration on 
the basis of the net revenue at the time 
of the session as it has been stated in 
the White Paper? — If it has been stated 
in the White Paper, certainly, so far as 
we are concerned. 

8218. Coming to the question of the 
cost of the Legislature, what would be 
the recurring and non-recurring cost of 
the Legislatures which have been pro- 
posed in the White Paper — ^the Central 


Federal Legislatures .P — The difference in 
the cost? 

Mr. r. Thomhare.’] The difference be- 
tween the cost which has been proposed 
and xhe cost that would be incurred pro- 
vided they were enlarged beyond the 
numbers proposed in the White Paper. 
Supposing the numbers were for the 
Upper House 300 and for the LoTver 
House 450, what would be the additional 
cost involved? 

Sir Akhar Uydari. 

8219. What would he the total cost? 
(Mr. r. Tlicmhare.) The additional cost? 
— The annual cost of the Federal Legis- 
lature under the White Paper proposals 
IS estimated at 39 lakhs over the present 
Central Legislature. Of this sum the 
Lower House accounts for 24 lakhs and 
the Upper House for 15. If the strength 
of the two Houses were further increased 
to the figures mentioned, the I'lirther 
extra cost would be something like 8 
lakhs a year, although this figure is a 
rather rough estimate. 

Sir Akhar Hydari, 

8220. Am I to understand that 39 
lakhs is the additional cost if the 
Federal Legislature is increased from 60 
in the Upper House and 145 in the 
Lower House to 260 in the Upper House 
and 375 in the Lower .P — Yes. 

Sir N, N, Sircar. 

8221. May I draw the attention of the 
Secretary of State to Proiiosal 68 which 
refers to Ministers' salaries, on page 65 
of the book given to us.P — Yes. 

8222. Has the Secretary of State 
applied his mind to the amount of the 
salary which he would advise being fixed 
for the Ministers? — Does Sir Nripendra 
suggest we should put the figure in the 
Constitution Act? 

8223. No, I am not concerned with the 
method by which it should be done, but 
I am applying my mind rather to the 
quantum — ^the amount which should be 
paid to the Minister? — I cannot say that 
I have a precise figure in niy mind. I 
would, however, impress upon the minds 
of the C^ommittee and of the Delegates 
that in the present state of Indian 
finances there is no scope for very high 
salaries. 

8224. Having regard to your last 
answer, may I ask you to consider this, 
that, as a matter of fact, the feeling is 
very general that the salaries now enjoyed 
by the Ministers are out of all proper- 
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tion to the resources of our Province, 
and whenever there has been any opposi- 
tion to the reduction of salary, while 
everyone has agreed that the salary has 
been too high, it has been opposed by 
some on the ground that it will not do 
to have different salaries for the member 
of the Council and for the Minister. 
Would the Secretary of State be good 
enough to bear these facts m mind and 
to make such inquiries as he thinks fit? 
— I will certainly bear these facts in 
mind and I would like to receive the 
views of representative Indians upon the 
question. Offhand, it does not seem 
apparent to me why there should be com- 
plete uniformity in the matter of this 
kind. Here in England there is great 
diversity in actual practice. 

Mr. Zafrulla Khan,'] Is it not a fact 
in practice that in some cases the salary 
of the Minister has been reduced much 
below the figure of the Executive Coun- 
sellors? In practice that has been done. 

Sir N. N. Sircar. 

8225. YesP — Yes, I think that is so. 

Sir N. Sircar.] That has been done 

in Bihar and Orissa. 

Sir Harz Singh Gout. ] Also in the 
Central Provinces. 

Sir N. N. Sircar. 

8226. I propose to ask some questions 
with reference to No. 137, the proposal 
which relates to the export duty on jute. 
T believe the Secretary of State remem- 
bers the evidence which has been given on 
this point by Sir Edward Benthall, 
amongst others. I am asking him, does 
he agree with his view, that this tax, 
having regard to the facts of the case, 
has the same incidence as Land Revenue ? 
— The Government of Bengal has always 
claimed that the jute export duty be- 
longs to Bengal. T am not aware that 
the Government of India have over com- 
mitted themselves to the suggested prin- 
ciple. They are, nevertheless, as I am, 
fully aware of the special difficulties of 
Bengal which make it imperative to give 
some relief. As Sir Nripendra will see 
under the ""^ite Paper proposals at least 
half the jute export taxes must be 
assigned to Bengal, or, more strictly 
speaking, to the producing units, leaving 
a power to the Federal Legislature to 
assign a greater share. I do not myself 
think that it would be profitable to enter 
upon an economic discussion as to the 
nature of a jute export duty and its 


similarity to or differences from Land 
Revenue. 

8227. If I may say so with great re- 
spect to you, I likewise agree. I only 
want to bring out one fact so that you 
may be pleased to consider it. So far as 
the economics are concerned (i mean m 
the economic sphere) is it not a fact that 
Bengal, as compared to other Provinces, 
may he described as a consumers’ 
Province ? What I mean is this . The 
taxes which have been levied are on salt, 
wheat, iron, steel, cotton piece goods, and 
so on, and that really means profit to the 
other Provinces that Bengal has got to 
pay. Is not that the general situation? 
At any rale, I find that is the view as 
expressed by the Government of Bengal? 
— I do not think I should dissent from it. 

Sir A. P. Patro.] Is not it a fact that 
Bengal is, on account of the permanent 
settlement, not able to make up the neces- 
sary revenue ? 

Sir N. N. Sircar.] 1 have no objection 
to the question, but it only proves that 
Sir A. P. Patro, as other non-Bengalis 
are, is in a sta^ of hopeless confusion 
over tho 't* ■ ' «. settlement, 

Mr. Z •'* ' in-] Do I understand 

Bengal is suffering from the permanent 
settlement ? 

Sir N. N. Sircar.] Yes. 

Mr. ZafruUa Khan.] Why not do away 
with it? 

Sir N. N. Sircar.] May I ask some' 
questions on that? 

Witness.] May I ask for the authority 
of the Ooinnaittee to publish the jMemo- 
xanda which I have already circulated., 
namely, the Memoranda on the Courts, 
the Instruments of Instruction, the Rail- 
way Board, and also a note which I sug- 
gest circulating to the Committee upon 
the cost of the Legislature? I under- 
stand there is no authority under which 
those reports can actually be published? 

Sir Austen Chamberlain. 

8228. You mean you want them handed 
in and made part of our published pro- 
ceedings? — Made .part of the proceedings. 
They are part of my evidence. 

Marquess of Salisbury. 

8229. They will be laid before Parlia- 
ment? — Yes, just in the same way as my 
other Memoranda have been. 

Sir Austen Chamberlain.] I assume the 
Committee agrees. (Agreed.) 

Sir N. N. Sircar.] I have no further 
questions to ask. 


(After a short adjournment.) 
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Sir (Jhanilterlam.^ Sir Han 

Singh Gour, you and Sir Phiroze Sethna, 

1 understand, handed in a joint list of 
questions to the Secretary of State. Are 
you prepared to proceed with them? 

Sir Ran Singh Gour.] Yes. 

Witness,'] Sir Austen, I wanted to make 
a note about these questions, I will just 
find the note 1 have got about them. 
They are a series of very detailed ques- 
tions about the minutiae of the present 
Indian Budget, and the present items 
that are included in the Defence field in 
India. As far as I can see, almost all 
of them involve tables of figures, and I 
would have thought that almost all of 
them should much more suitably be asked 
either in the Indian Assembly or in 
administrative debates in the House of 
Commons. I think the Committee wiU 
see at once that if we start upon these 
questions, they will get involved in every 
kind of minute detail of the Army ad- 
ministration under the present regime. 
How that is going to help us in the 
broader issues of the Constitutional prob- 
lem, I myself cannot see. 

Sir Han Singh Gour.] May I be per- 
jnitted to explain? 

Sir Austen Ohamherlain.] Yes. 

Sir Hari Singh Gour,] The object of 
the questions was not to get into the 
minutiae of the Civil and Military ex- 
penditure of India, but the object was 
to guide the Secretary of State in his 
search for economy, and to point out to 
him the avenues for retrenchment, both 
in the Civil and Military expenditure. 
The Secretary of State has rightly 
observed that these are questions more 
appropriate for discussion in the Legis- 
lative Assembly. Speaking for myself, 
these questions have been discussed time 
and again in the Legislative Assembly 
ever since its commencement in 1921, but 
the reason why we wish to draw the 
ji,ttention of the Joint Select Committee 
fco the cumulative effect of these questions 
is that a great deal of economy is pos- 
sible and should be the subject of early 
exploration on the part of the Secretary 
of State, which would balance the Budget 
and place the Provinces upon an even 
keel ; and it is only looking at that broad 
aspect of the question, that we gave 
notice of these detailed questions. It is 
not intended to draw the Secretary of 
State out upon each and every detail of 
the questions, but, generally, to assist 
him and to ^ide him in his search for 
economy. 


Witness.] I would still have thought 
that that really was much more a series 
of administrative questions, i have got 
answers prepared for me here to a num- 
ber of Sir Hari Singh Gour's questions; 
there are pages of them; most of them 
tables of figures. That being so, I would 
have thought it was much better, if Sir 
Han Singh Gour thinks that it is a 
suitable occasion in this Committee to 
raise all these administrative questions, 
that I should hand in the questions which 
Sir Hari Singh Gour sent to me together 
with my answers to them. 

Sir Hari Singh Gour, 

8230. I am quite prepared to circulate 
my questions, as the Secretary of State 
IS good enough to say that he vrill circu- 
late his answers? — I think that will be 
the better course. The questions and 
answers are as follows : 

Finance: Sir H, S, Gour and Sir 
P. Sethna. 

8231. What is the total expenditure on 
Army, Navy, Air Force and allied ex- 
penditure, such as loss on stragetic rail- 
ways, expenditure on Frontier Consta- 
bulary and armed police, Assam Rifles, 
Rhasedars and other expenditure classed 
as political but intimately connected 
with Defence, such as the upkeep of the 
Rajmak and other Military roads? — 
The Budget estimates for 1933-34 give 
the following net figures : — Army, 43 
crores 84 lakhs 30,000 rupees; Royal Air 
Force, 1 crore 58 lakhs 69,000- rupees; 
Royal Indian Marine, 77 lakhs 1,000 
rupees; total, 46 crores 20 lakhs. As re- 
gards the other classes of expenditure to 
which this question refers, we have had 
occasion in connection with the Disarma- 
ment Conference to compile and publish 
a number of figures relating to Defence 
expenditure in the wider sense. These 
include all the various items which the 
expert bodies of the Conference have pro- 
nounced to be proper subjects for inclu- 
sion in a review of Defence expenditure ; 
and I cannot do better than base my 
reply on them. The figures I am going 
to quote relate to the financial year 
1929-30, which was the year taken by 
the Conference for working purposes ; 
but annual returns will be rendered in 
future on the same basis. Under the 
general heading of Frontier Watch and 
Ward, including maintenance of various 
irregular corps, the cost is shown as 
about 2i crores. The cost of the Eastern 


JOINT COMMITTEE ON INDIAN CONSTITUTIONAL REFOEM 


963 


27° Julii, 1933.] The Riglit Hon. Sir Samuel Hoare, Bt , G.B.E,, [Continued, 
C.jM.G., M.P., Sir Malcolm Hailey, G.C.S.I., G.C I.E., and Sir FiNuLATEn 
Stewart, K.C.B., K.C.I.E., C.S.T. 


Frontier Rifles was about 4-2- lakhs. The 
estimated cost m respect of strategic 
railways was about oO lakhs. 

8232. \\"hat is Defence Expenditure on 
wireless? 

TFzreZess. 

No separate charge under this Head 
appears in the Defence Estimates; nor 
IS there anything in the Posts and Tele- 
graph Estimates to show how much, if 
any, of the total charges under the head- 
ing Radio are incurred on the part 
of the Defence authorities. 

8233. What is the cost of Railway and 
Customs concessions granted to Military 
Officers ? 

Hallway Concessions, 

No estimate can be made of the cost, 
if any, of the preferential rates given 
by the Railways to military personnel. A. 
non-official witness before the Railway 
Retrenchment Committee estimated the 
loss to Railway Revenue on military 
account at a crore a year, including 
goods as well as passenger traffic. The 
Committee, however, reported that they 
had ‘‘ not been able to verify this state- 
ment.’’ 

Customs. 

The only concession granted to military 
officers is the free import of certain 
articles “ which they are required to 
maintain for the due performance of 
their military duties,” e.g., uniforms 
and rifles and saddlery of regulation 
military pattern. The cost would prob- 
ably be negligible. 

8234. What is the expenditure -on Hill 
allowances military Schools, Ecclesiasti- 
cal Establishments and Hospitals? — No 
information is available regarding Hill 
Allowances as such. Under the Heading 
“ Hill Sanitoria and Depots ” is an 
entry of rupees 1,35,180. 

Military Schools, 

This is presumed to refer not to the 
technical training schools such as the 
School of Artillery, etc., but to non- 
technical educational institutions. The 
figures are as follows: — 

Rs. 

Garrison, regimental, and De- 
tachment Schools for British 

Troops 9,67,410 

Garrison, regimental, and De- 
tachment ^hools for Indian 

Troops 1,09,000 

Army Schools of Education, 

Belgaum 1,83,170 


(Rs. 

Lawrence Royal Military 

Schools 3,98,750 

Prince of Wales’ Royal Indian 
Military College, Dehra Dun 2,15,300 

Kitchener College, Nowgong 60,340 

King George’s Royal Indian 

Military Schools (3) 2,49,660 

Indian Military Academy, 

Dehra Dun 4,85,890 


Ecclesiastical. 

Expenditure on Ecclesiastical Estab- 
lishments other than the Church of 
England, amounts to Rs. 4,86,000. The 
Church of England expenditure is 
charged to a Civil Head and no accurate 
estimate is possible of the iiroiJortion 
that should be debited to the Army. A 
lough estimate is Rs. 14,00,000. 

Hospitals. 

The full cost, including the pay of 
officers and men of the Medical Services, 
IS Rs. 1,30,13,000. 

8235. To what extent effect has been 
^given to the additiohal cost entailed 
by giving effect to the Esher Committee’s 
recommendation on the Indian Army, 
and its relation to the immediate Defence 
of India? — ^The Esher Conunuttee, apart 
from its recommendations on constitu- 
tional relations, made a large number of 
detailed proposals for bettering the con-- 
ditions of service in the Indian Army. 
Many of these, which were recognised 
at the time by Indian public opinion to 
be required, were given effect ; but many 
further changes have since been intro- 
duced and it is not possible at this 
date to give any estimate of the addi- 
tional cost of carrying out the Esher -pro- 
posals. 

8236. The cost of the Army year by 
year from 1910-1933, and the reasons 
for such additional cost? — “ I attach the 
figures of net military expenditure in 
India since 1910. They show a slight 
rise from 28 to 29 crores in the four 
years just before the War. There was, 
of course, a very large increase from 
29 to 68 crores just after the War. The 
figure of 68 crores for 1921-22 was 
abnormal, as heavy charges were being 
met for the operations in Waziristan and 
for post-War demobilisation. The figure 
of 63 crores for the following year repre- 
sents a more normal average for that 
particular period. The increase to this 
figure was partly due of course to the 
rise in proes, but partly also to the 
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thorough reorganisation ot the Army in 
India that was then found necessary. It 
will be worth whilo to remind the Com- 
mittee that before the War the Army 
was little more than a senes of forma- 
tions comprising a large number of in- 
dividual Cavalry and infantry units with 
a small .proportion of Artillery, 
Engineers and Pioneers. There were 
practically no ancillary services. More- 
over, the men of the Indian Army 
horsed themselves, fed themselves, and 
contributed towards their own housing. 
Units were responsible for clothing the 
men. The administrative services 
obtained their personnel from the fight- 
ing units. The Indian Army is now 
horsed, clothed, fed and housed by the 
State, and three entirely new services 
have been introduced, viz., the Royal 
Air Force, the Signal Service and the 
Mechanical Transport Service. The 
figures show a progressive decrease on* 
the whole from 1921 to 1931, and a 
much sharper decrease in 1932 due to the 
retrenchment campaign . * ’ 


Net Military Expenditure to nearest 


half crore. 

1910-11 

28 

1911-12 

28.5 

1912-13 

... 28.5 

1913-14 

29 

1921-22 

. 68 

1922-23 

63.5 

1923-24 

55 

1924-25 

55.5 

1925-26 

66 

1926-27 

56 

1927-28 

64.5 

1928-29 

56 

1929-30 

55 

1930-31 

54.30 

1931-32 

51.76 

1932-33 

46.75 


(Revised 


Estimate) 

1933-34 

46.20 


(Budget 

Estimate) 


8237. The saving effected if the pay of 
the All-India Services henceforth re- 
cruited is fixed on the Indian basis and 
all future recruits receive the pay so re- 
vised? — The only AU-India Services at 
present recruit^ for are the Indian 
Civil Service and Indian Police. Assum- 
ing that by Indian basis of pay is meant 
basic rates of present rupee pay for the 
services, i.e., omitting overseas pay, the 


saving®^ to be effected by ceasing to pay 
new entrants of non-Asiatic domicile from 
1934 onwards overseas pay will rise from 
an immediate saving from 1934-5 (five 
months only from date of appointment) 
of £1,6SS in the case of the Indian Civil 
Service and £450 in the case of the 
Police, to a saving in 1940 of about 
£33,000 and £10,000 respectively and, 
assuming the average number of prema- 
ture retirements remains the same, to a 
maximum saving of £66,000 on the In- 
dian Civil Service in 1951 and £25,000 
on the Police in 1954. So long as re- 
cruitment may continue beyond 1940 at 
existing rates, this maximum saving 
would continue to be realised. 

8238. The Index of prices at the time 
of the Lee Ck^nccssion and the Index of 
prices now prevailing ? — Cost of Living. 
— The working class cost of living figure 
for Bombay Cityt at the required dates 
W'as as follows: — 

July, 1914 100 

April, 1924 150 

May, 1933 100 

(Latest 

Available) 

8239. The total saving likely to be 
effected by the abolition of the post of 
the Divisional Oominissiouers in all the 
Provinces in which they exist ? — There 
are 44 Divisional Commissioners costing 
approximately £127,000 per annum. 
Their office establishments may be 
assumed to cost a further £20,000 per 
annum. Abolition might take place in 
one of two ways, Commissionorships 
mjight he abolished as incumbents of 

* Any estimate obviously depends upon 
the number of recruits taken and the 
period of continuance of recruitment — 
both uncertain factors. In the figures 
given, the assumption is made that 
recruitment for both these Services will 
continue until 1940 at any rate and that 
the annual intake of recruits of non- 
Asiatic domicile will on the average 
remain unaltered for this period, viz., 
30 for the Indian Civil Sorvio© and 12 for 
the Police. 

t This index figure is on the whole the 
most satisfactory figure maintained in 
India, but it is unaffected by variations 
in the cost of imported stores, and, as 
stated in reply to a question asked in the 
House of Commons on 13th February last, 
certainly cannot bo applied without 
qualification to the case of members of the 
Superior Services serving in Bombay or 
elsewhere. 
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these posts retired in the ordinary course 
when a saving of approximately £147,000 
per annum would be worked up to gradu- 
ally; or all Commissionorships might be 
abolished at once when against the saving 
of £147,000 per annum would have to 
be set for a period the extra cost of the 
pensions of ofi&cers prematurely retired. 
If immediate abolition were decided 
upon, it may be assumed that all officers 
would have earned their full annuity of 
£1,000 per annum and further that the 
period by which retirement had been 
anticipated would be on the average five 
years. If all Commissionerships were 
abolished at once the saving, therefore, 
of £147,000 per annum would, for a 
period of five years or so, be offset by 
an increased pension charge of £44,000 
a year for the Commissioners and of some 
increased pension charge (the amount of 
which cannot be estimated but would not 
be large) for members of their office 
establishments assuming that these could 
not be absorbed elsewhere. The prob- 
ability that compensation would have to 
be given to members of the Indian Civil 
Service for the loss of prospects occasioned 
by the abolition of these posts must also 
be taken into account. The amount of 
compensation might, perhaps, be esti- 
mated at an allowance of R<».600 per 
mensem in respect of each post abolished 
and it may be assumed that these 44 
allowances of Rs.500 per mensem w'^ould 
continue to be paid over a period of some 
25 years, i.e., until the latest-joined re- 
cruit prior to the date of abolition had 
served his time. Against this increased 
expenditure of approximately £20,000 
per annum for 25 years must, however, 
be set a reduction of the recruitment 
rate and this would from the outset be 
a material offset against the cost of the 
allowances and should in time more than 
absorb the whole of their cost. But it 
must not be forgotten that an alternative 
agency would have to be provided for 
hearing revenue appeals and the like and 
that the cost of this would be appreciable 
though I have not been able to reduce 
it to figures. 

8240. Is it not a fact that these Com- 
missioners were anpointed to discharge 
the threefold dulie-a of Civi', Criminal 
and Revenue Administration and that 
long since they have ceased to exercise 
Oivil and Criminal jurisdiction? — Yes, 
Commissioners have been relieved of 
judicial work both civil and criminal. 
But this alteration took place in the 


Regulation Provinces many years ago 
and at a later date in the non-Regulation 
Provinces. This fact, however, has no 
relation to the present scale of duties 
falling on Commissioners. 

8241. The posts, the abolition of which 
were recommended by the inchcape Com- 
mittee and which have not been abolished, 
or which if abolished have since been 
restored? — A statement showing the ac- 
tion taken on the recommendations of 
the Inchcape Committee may be in- 
spected at this Office if desired (no spare 
copy IS available) , a copy was also placed 
m the Library of the House of Com- 
mons. Many general recommendabions 
involving reductions in staft were made 
.which cannot be set out in manageable 
compass in a note. But the purpose of 
the present inquiry is piosuinably to 
ascertain wliat has happened in regard to 
important individual posts only, and I 
have had a list prepared of those about 
winch information is available. 

Posts recortinue7ided for abolition and 
Action taken, 

1. Deputy Secretary, Legislative Depart- 
ment — Held in abeyance except during 
jjeriods of pi'essure during Session. 
Inspector-General of Irrigation — ^Duties 
to be performed by Consulting 
Engineer (since abolished). 

Information Officer^ India Office — Not 
abolished. 

Educational Commissioner — Not abolished 
but economies effected. 

Political Agent to Inspector-General, 
Police, N.W.F.P. — Not abolished. 
Inspector-General, Police, Ajmere — Not 
abolished but economies citectecl. 

Public Health Commissioner — Not 
abolished but economies effected. 
Director Medical Research — Kept in 
abeyance, since filled. 

Managing Director, Opium Factory, 
Ghazipur — Not abolished. 

8242. The total amount of the Capita- 
tion Charges paid by India since 1905. 
Is it a fact that the refund if any, will 
only take effect from 1927 otr there- 
abouts .P — The total amount of capitation 
payments made since 1905 is approxi- 
mately £34,170,000, including about 
£1,032,000 paid to the Air Ministry since 
1920. “ The questions arising out of the 

Tribunal’s award, including that of retro- 
spective adjustment, are still under con- 
sideration."’ 
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Sii Eari Sutijii' Oour,'] I shall supple- 
ment those questions by a few questions 
of a more general character. 

Sir A'Listen Chamherlaui.'] Before you 
begin^ Sir Han, may I say that I do 
not think the Committee and the dele- 
gates, sitting as we are sitting to-day, 
could usefully examine details of 
economies. I hope your questions wiU be 
directed to general issues such as the 
Committee may really be expected to 
appreciate, and such as may be expected 
to influence their judgment upon the 
proposals laid before them. 

Sir Han Singh Gout. 

8243. That is exactly the sort of ques- 

tion that 1 was going to put. I draw 
the attention of the Secretary of State 
to the Report of the sub-Coinmittee of 
the First Round Table Conference, Sub- 
Committee, No. VII, Defence, pages 62 
and 63. In paragraph S, at page 62, 
the Committee record the following deci- 
sion: The Committee also recognise 

the great importance attached by Indian 
thought to the reduction of the number 
of British troops m India to the lowest 
possible figure, and consider that the 
question should form the subject of early 
expert investigation.” The Committee 
decided this and their Report is dated 
the 14th January, 1931. I wish to ask 
the Secretary of State if any action has 
been taken in the direction of obtaining 
expert advice on the reduction of British 
troops in India, in accordance with that 
Resolution of the Defence Committee .p — 
Yes. We have had a number of expert 
inquiries, and, as a result of them, we 
were able to make certain reductions 
last year. The general effect of the 
investigations that we have made goes 
to show that at present there is no 
further margin for reduction of expendi- 
ture upon a large scale, without reduc- 
tion of units, and we take the view 
strongly and definitely that it would be 
dangerous in those circumstances to 
make a reduction of units. 

8244. Has the attention of the Secre- 
tary been drawn to the Report of the 
Simon Commission, in which the dual 
aspect of the British Army in India was 
emphasised, namely, its primary pur- 
pose, the defence of India, and, secondly, 
but none the less important purpose, Im- 
perial Defence, and it was suggested 
that a contribution should be made from 
the Imperial Exchequer to the main- 
tenance of this Army so far as it served 


this latter purpose? — ^As Sir Hari Singh 
Gour will remember, the capitation 
Tribunal that was appointed with the 
approval of the parties concerned, made 
an inquiry last year. They have issued 
to the Government a Report, and the 
Government are now considering that 
Report. 

8245. But apart from the limited ques- 
tion of capitation, I understand the 
question to be a larger question of the 
necessity of maintaining the ratio of 2 
to 1 of British and Indian troops 
which was settled upon immediately on 
the close of the Mutiny in 1857, and 
was done for a purpose which no longer 
holds good.? — There never has been any 
question of having any particular expert 
inquiry to investigate percentages of 
that kind. The Committee and the 
Delegates know quite »well what is hap- 
pening with the general programme of 
Indianisation. 

8246. So far as Indian Delegates repre- 
sented in the Assembly are concerned, 
the only thing that they know is that 
a Military Training College has been 
established? — I am surprised they do not 
know a good deal more than that. I 
seem to remember that the Commander- 
in-Chief and Members of the Government 
have made more than one statement 
upon the question of Indianisation in 
the Assembly and have described how 
the programme of Indianisation is being 
expedited; how, for instance, a whole 
Division, with all its ancillary require- 
ments, is being Tndianised, and so on. 

8247. But the Secretary of State could 
not be unaware of the opinion of the 
Assembly on the subjecft of the Indianisa- 
tion of a Division? — ^That may, or may 
not, be so, but that was not the purport 
of Sir Hari Singh Gourds question. 
Sir Hari Singh Gourds question implied 
that the Assembly knew nothing about 
what was happening. 

8248. Turning to the Civil expendi- 
ture, it has been emphasised in more 
than one speech made by Honourable 
Members in the Indian Legislative 
Assembly that the basic pay of future 
recruits to the All-India Services should 
be on the Indian basis. Has the Secre- 
tary of State taken any action upon 
that? — On the All-India Services? 

8249. Yes? — There have been a number 
of inquiries investigating the question of 
conditions for future entrant^ into the 
various Services. At present I am not 
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able to make a statement on the subject, 
except to say that in certain Provinces, 
I think it is correct to state, reductions 
have been made for new entrants into 
certain of the Services. 

8250. The point that I was making 
was that with the steady Indianisation 
of the All-India Services, the pay of 
future entrants should be the Indian 
basic pay, and not the English basic pay, 
and that a revised scale of salary for 
future entrants should be fixed, applic- 
able to members of All-India Services 
only, and an overseas allowance being 
paid to those who are recruited from 
overseas? — I should have thought the 
real basis for the pay of any Service, 
whethei it is British or Indian, is to get 
a figure under which you will get the 
men you want. 

8251. It IS only with reference to that, 
that I ask the Secretary of State that. 
Eeally, first-class Indians can be now 
obtained in India for the All-India 
Services on a salary substantially less 
than what is the present cadre? — ^As I 
say, the Government of India have been 
constantly considering the question of 
the pay of new entrants, particularly in 
recent months. Whether or not we shall 
be able to make changes, I cannot say 
now, but I would make this word of 
warning to the Committee, that suppos- 
ing a change were made in the pay of 
new entrants, the actual saving to the 
Exchequer, whether Central or Pro- 
vincial, would be comparatively email for 
a large number of years. 

S252. And the longer the decision is 
delayed, the less will be the economy 
in the years to come? — I suppose that 
would be so. 

Sir Amten Chamberlam,] Sir Phiroze 
Setbna, do you want to add anything? 

Sir Phi'roze Scthiia,^ No, not just now. 

Dr. Shafa ^at Ahmad Khan, 

8263. I would just like to put one or 
two questions. In the last paragraph of 
the Introduction to the White Paper, 
reference is made to the possibility of 
the reconsideration of the White Paper 
financial proposals. Would the Secre- 
tary of State be kind enough to explain 
if the stage for the reconsideration of 
those proposals has arisen now? — No; my 
answer would be, it has not. We have 
put into the White Paper a framework 
of financial proposals, that we think 
stands in the present circumstances. 


8264. Then in reply to Question No. 
7632, on page 873, of the Minutes of 
Evidence for July 21st, 1933, a question 
was asked by Lord Eustace Percy and a 
suggestion was made with which the 
Secretary of State seemed to agree. If 
that is so, and the form of reply to the 
question is correct, then the impression 
is likely to be created that not only 
should Federation he postponed and 
brought into existence when certain 
conditions are fulfilled, but also that 
Provincial Autonomy should he postponed 
for an indefinite period, until the 
finances have improved. Is that im- 
pression correct? — It is clear that there 
are financial difficulties to be overcome 
before the new Autonomous Provinces 
can be started, but it would' be an 
entirely false impression, if it were 
deduced from that that indefinite post- 
ponement is contemplated. The point 
that I was making in reply to Lord 
Eustace Percy was simply that the 
financial difficulties are a factor of 
importance in relation to the establish- 
ment of Provincial Autonomy, and that 
when these difficulties are overcome, it is 
likely that we shall be very near the 
position when the financial difficulties in 
connection with Federation can also he 
overcome. This is a very different thing 
from saying that either Provincial 
Autonomy or Federation is to be post- 
poned indefinitely. 

8255. I may say that the reply of the 
Secretary of State is very reassuring. I 
.will only put one more question : Does 
the Secretary of State contemplate the 
possibility of establishing inter-provincial 
Councils which will co-ordinate the 
financial activities in the various 
Provinces and will provide an essential 
link in the contact between the Federa- 
tion and the Provinces? — ^We have not 
made any formal proposal on the subject. 
My own idea would be that under any 
system of Government such as we con- 
template, there ought to be oppor- 
tunities of discussion between the 
Ministers of the Provinces amongst- 
themselves, and between the Ministers 
of the Provinces and the Federal 
Government; and when I say that, 
I moan particularly the Financial 
Ministers. I would have thought, as I 
think is the cage in every other Federa- 
tion in the world, there would be dis- 
cussion of this kind going on from time 
to time. 
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8256. Could th-ese informal discussions 
he crystallised and will they take the 
shape of a regular inter-Provincial or 
inter-State Council — I would not wish 
to go so far as to define the 
way in which this contact should he 
maintained. I think it is one ot those 
things, that must develop according to 
circumstances; but I do say from every 
point of view the closer the contact be- 
tween one Province and another, and be- 
tween the Provinces and the Federal 
Centre, the better for everybody con- 
cerned. 

Sir Austen Chamberlain.'] Perhaps, I 
might say that that exhausts the list of 
Members and Delegates who gave notice 
to the Secretary of State of their desire 
to ask questions. We will now go round 
the Committee and the Delegates in the 
usual way. These questions are without 
notice to the S-ecretary of State. 

Archbishop of Canterbury. 

8257. I only want to be sure in my own 
mind as to the relation between the two 
Houses of the Federal legislature. Am I 
right in thinking that it is quite clear 
that the Budget will be laid before both 
Houses ? — Yes. 

8258. That the appropriations in the 
form of demands will only be laid before 
the Assembly? — ^Yes, unless they are 
brought up by the Government to the 
Council of State. 

8259. But normally they will be laid 
before the Assembly? — Yes. 

8260. Then the Assembly has the power 
to reject or refuse or assent to any of 
these demands m the form of thiese 
appropriations ^ — ^Yes. 

8261. That is not a power which in any 
way belongs to the Council of State? — 
His Grace, of course, is keeping in his 
mind a distinction between the voteable 
and non-voteable items of the Budget. 

8262. Yes; I am leaving that out for 
the moment? — His question applies only 
to the voteable items in the Budget? 

8263. Quite. Then, do I understand 
that these appropriations in the form of 
demands are what is meant by Money 
Bills in paragraph 32? — No. A Money 
Bill is a Bill for taxation. These would 
be motions for grants. 

8264. Supposing the Assembly reduces 
or rejects any of these demands, then the 
Council of State comes in, because then 
the Government may move in the Council 
of State that it was desirable that there 
should be a joint sitting? — ^Yes. 


8265. And the Council of State is em- 
powered to direct such a Joint Sitting? 
—Yes. 

8266. Therefore, before any rejection 
or reduction of any approjiriation or de- 
mand was final, there would be a joint 
sitting in which the Council of State 
would have a very great influence? — Yes. 

8267. That is what the process would 
be? — Yes, that is so. 

8268. Then turning, if I may, just for 
a moment, to more general questions, 
some of which have been mentioned hy 
Dr. Shafa’ at Ahmad Khan, may I take 
it that the quotation in paragraph 32 
of the Introduction, at the end of the 
paragraph on page 17, summarises 
siiificiently for our purposes the financial 
prerequisites for the starting of these 
Constitutional proposals, as apart from 
the functioning of a Deserve Bank, or 
are there any others that j^ou would wish 
to add? — ^These proposals cover the whole 
field of financial safeguards. His Grace 
will, of course, remember, what I have 
said about the general financial position 
of the Federal Government and the Pro- 
vinces. Keeping that in mind, I would 
say that that paragrai-kh does cover the 
field of the financial safeguards. 

8269. Does it also cover what you would 
consider the necessary financial prerc^ 
quisitcs for the functioning of any part 
of the proposed Constitution? — His Grace 
will see that paragraph 32 deals only 
with the Federation; it must, therefore, 
be supplemented with the paragraphs* 
about Federal Finance, so far as they 
refer to the Provinces. 

8270. Then you contemplate that the 
financial -position of the Province.? must 
also be tho-roughly satisfactory before 
even that part of the scheme can be 
entered upon, and by satisfactory I 
mean clear of deficit? — I would not 
restrict myself to any exact definition. 
Still less would I restrict myself to a 
phrase like thoroughly satisfactory,’’ 
not because I have not got clearly in my 
own mind what is contemplated, but 
because it is a phrase that may be de- 
fined differently by different people. 
Speaking generally, I should expect the 
Provinces to be on an even keel, that is 
to say, with no permanent deficits round 
their necks, before they could start upon 
a satisfactory career of Autonomous 
units. 

8271. Then do I gather from you that 
you think that the financial difficulties of 
the Provinces, setting up Autonomy in 
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the Provinces, may be greater than the 
financial difficulties in the way of the 
setting up of the Federal Constitution? 
— I would prefer really to add nothing 
to what I did say m some detail in my 
speech upon Federal Finance, and to 
what I have said m answer to a good 
many questions as to the date when 
either the Federation or Autonomous 
Provinces could be started. It is not 
that I have any doubt in my own mind, 
but with very complicated issues of that 
kind, I would rather not go on giving 
answers lest one answer that I give may 
appear to differ from a previous answer. 

8272. I quite understand. I have only 
one more question of a general kind. Can 
you tell us at all what is in your mind 
as to the stage at which any financial 
enquiry, such as may be necessary before 
we can go further, should take place? 
I think you mentioned such a iiossibility 
this morning. Would it be, in your 
judgment, before or after the passing 
of the Act? — I should very much like, in 
a question of this kind, to have the 
advice of the Members of the Committee 
and of the Delegates. My own view 
would be that whether the enquiry takes 
place during the passage of the Bill or 
immediately after the passage of the 
Bill, it must take place in time for Par- 
liament to come to a reasoned decision 
for the final Executive act that will 
have to be taken for bringing into opera- 
tion the Constitution, Have I made 
myself clear? 

8273. Yes. Of course, obviously, it 
would mean a good deal to Parliament 
to have that enquiry and its results 
before them before taking the ultimate 
responsibility of passing the Act? — There 
must, you see, be prescribed a date at 
which the Constitution, in whole or in 
part, comes into operation. Before that 
date is prescribed, Parliament and the 
Government must be in possession of the 
latest financial estimates. 

Sir Austen Chamherlain. 

8274. Just to get it clear at this point, 
by what process will that date for coming 
into operation be prescribed? — The date 
will be prescribed, in the case of the 
Federation, by Royal Proclamation- in 
the case of the Provinces, that is a 
matter for discussion; under the White 
Paper, we assume that it will take place 
under Order in Council. 

8275. But in neither case do you pro- 
pose in the White Papeir that the date 


should be named m the Statute? — No; 
and for the reasons 1 have already 
given, namely, that there are so many 
uncertain factors in the picture. 

Archbishop of Canterbury. 

8276. Then, just to be clear. Secretary 
of State, you contemplate two kinds of 
financial inquiry : one which would be 
necessary, so to say, in any case, so that 
all the points that we have been consider- 
ing should be fully and finally before 
Parliament; and another financial in- 
quiry of a minor kind which will become 
necessary if the general condition of 
Indian finance were such that you felt 
you must fall back upon the powers given, 
that you would have reached a position 
in which the whole matter would have to 
be reconsidered as to the Constitution 
itself, and call into conference again re- 
presentatives of Indian opinion? — I think 
the second inquiry would inevitably 
emerge out of the first inquiry. Take the 
two contingencies. Jf the financial in- 
quiry went to show that the position was 
satisfactory, obviously the other contin- 
gency would not arise at all. If, on the 
other hand, the inquiry went to show 
that there was not enough money with 
w’hich to start the Constitution, I think 
immediately out of that inquiry .would 
develop the further inquiry as to what 
should be the next step. 

8277. Can you tell us at all the nature 
of the machinery which that inquiry 
would possess? — No, I should not at this 
stage at all like to be precise. My own 
view would be that it should be a small 
expert inquiry, the kind of inquiry that 
W’ould not raise a lot of big political 
issues, questions, for instance, between 
one Province and another, but a small 
expert actuarial inquiry, really seeing 
how the balance sheet stood. 

Marquess of Zetland. 

8278. I would like to ask first for your 
ruling on this point, Mr. Chairman. Is 
this the appropriate occasion on which 
to ask the Secretary of State 

with regard to the powers of tlic 
Legislature in the matter of currency 
legislation? — I would certainly not say 
that it was not a suitable occasion, but I 
would put iihis point to the Marquess of 
Zetland. We have had this very repre- 
sentative committee sitting upon the Re- 
serve Bank and investigating, amongst 
other questions, just the question he is 
now raising. I had hoped the report of 
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the ComiiiiLtec would be ready to-day. 
Untoixunately, it is not, and I would 
have thought it was much better to le- 
serve a diJacussion of this kind of issues 
until the time when we have got the 
repoit. 

8279. I accept that, of course. Tiieie 
IS only one other matter upon which 1 
would like to ask the Secretary of fetate 
a question with a view to clearing my 
own mind on the matter. The question 
IS with regard to the financial adviser. 
The first question I would like to ask is, 
whaD type of person is contemplated for 
filling the office of financial adviser? I 
presume that it will be a financial ex- 
pert whoso judgment on questions of high 
finance would be regai’ded generally as 
authoritative. Is that so.^’ — Yes. 

8280. Has the Secretary of State got 
in mind an official of any kind? — X cer- 
tainly could not say I have any particular 
person in mind, hut I agree with Lord 
Zetland the financial adviser must be :i 
person of considerable standing and con- 
siderable expei*t financial knowledge 

8281. In regard to his functions, I am 
not quite sure exactly what his functions 
are going to be. TV ill he have an office 
and, if so, will his office he an integral 
part of the Finance Department of 
Government? — ^He must obviously have 
what staff and office accommodation he 
requires. It will not be a part of the 
Finance Department to this extent that 
the financial adviser .will be responsible 
to the Governor-General and the cost of 
his staff, whatever it may he, will be a 
non-votable item. At the same time, I 
should hope that he would work in close 
relation with the Finance Minister and 
with the Finance Department. 

8282. Yes, clearly if his -advice to the 
Governor-General is to be of any value 
I presume he must be familiar with what 
is going on from day to day in the 
Finance Department of Government, 
must he not? — Certainly. 

8283. But, as I understand it, his 
services are to be at the disposal, not 
only of the Governor-General, but of the 
Minister ? — Certainly. 

8284. So that the position as I picture 
it is this, but I do not know whether I 
am absolutely accurate. I picture an 
official of high position with an office 
in the Finance Department of Govern- 
ment who will be kept familiar with all 
that is proceeding in the Finance 
Department of Government, who will be 
available to the Ministers if they wish 


to consult him upon any financial ques- 
tions, and .whose duty it will be, if he 
thinks that the Government are contein- 
piatiiig anything which .will touch upon 
the special responsibility of the 
Governor-General in matters of finance, 
at once to bring that matter to the 
Governor-Geiierars notice. Is that, 
broadly speaking, what his position will 
be.? — Yes, broadly speaking, that is what 
his position would be. 

Lord liatikeillour, 

S2S5. Theie are some questions arising 
so directly out ot Sir Malcolm Hailey's 
leport, tliat I think it would be con- 
venient it 1 asked him about them ? — Yes. 

8286. Sir Malcolm, in your Estimates 
have you taken account of initial non- 
recurring expenditure in setting the Pro- 
vincial machinery going? — (Sir Malcolm 
Hailey.) In setting the Provinces going? 

8287. In setting the Provincial ma- 
chinery going? — That has been taken into 
account so far as regards the two new 
Provinces, Sind and Orissa. As re- 
gards the other Provinces there 
would be little or no additional expendi- 
ture in setting the new machinery going, 
other than, of course, the expenditure on 
the new Legislatures of which we (have 
taken account. 

8288. I have heard it suggested that 
there would be a considerable displace- 
ment o-f personnel; some officers, perhaps 
getting towards their age limit, will not 
care to go under the new system. Do 
you think that that might load to some 
temporary inefficiency in the collection of 
revenue and so on? — I should hope that 
the numbers affected by retirements of 
that nature would not be so groat that 
there would be any inefficiency in the 
oollection. It is g very large establish- 
ment concerned with the collection of 
Land Revenue, and if a few men, it might 
be, towards the end of their career 
retired under the new conditions that 
ought not to disturb the whole machinery. 

8289. You do not think it would for a 
time have any appreciable effect on 
collection? — <Not for a time, certainly. 

8290. You refer to the loss of currency 
receipts. Have you taken into account 
any other exnondituro that may be 
incurred as part of the process -of setting 
up the Reserve Bank? Did not the Bill 
of 1928 contemplate some considerable 
expenditure in that regard? — The item of 
which we have taken account here 
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has been the temporary loss of currency 
receipts. 

8291. is that the only expense that 
will be incurred owing to this new finan- 
cial arrangement of the Reserve Bank? 
— That will be the only direct loss to 
our revenues as revenues. 

8292. But other expenditure will be 
incurred, will it not^^ — (Sir ScLiuuel 
Hoa'te.) I do not think there will be 
other expenditure. Obviously, substan- 
tial reserves will be needed, but those 
reserves will be a transfer of reserves 
to the Reserve Bank. The capital of 
the Bank will have to be found. Here 
we are rather trenching upon a discus- 
sion about the Reserve Bank. I think 
Lord Rankeillour will find, when he has 
the Reserve Bank Committee Report, 
that the only new money to be found 
will be the share capital which will be 
found presumably by private subscrip- 
tion. I think Sir Purshotamdas 
Thakurdas said that. 

Sir Purshotamdas Tha/curldas.] Yes. 

Lord Banheillour, 

8293. Perhaps I had better not pursue 
it in the absence of the report? — (Sir 
Malcolm Bailey.) I think there will be 
no additional expenditure which will 
affect our budget. (Sir Samuel PLoare.) 
Is that so, Sir Purshotamdas? 

Sir Purshotamdas Thalmrdas. 

8294. I think the noble Lord is re- 
ferring to the last page of Sit Malcolm’s 
Memorandum, where loss of currency 
receipts under (a) (lii) is put down at 
one crore. Is it a loss or only income 
which is deferred until the Reserve 
Bank gives you the surplus profits? — 
(Sir Malcolm Bailey.) Yes, I think I 
made that clear in the body of the 
Memorandum itself. 

8295. I thought the noble Lord had 
perhaps overlooked it^* — It is perhaps 
best to regard it as a temporary annual 
loss for budgetary purposes. 

Lord Banheillour. 

8296. Do you contemplate that, sup- 
pose there were to be a considerable 
period of unrest in India, it might be 
necessary to strengthen the reserves of 
the Savings Bank? — (Sir Samuel Eoare.) 
I think we had better look into that 
question. Offhand, I would say that in 
the sense in which you are asking the 
questions there are not reserves of that 
kind. (Sir Malcolm Bailey.) The Sav- 


ings Bank is on the same basis as are 
other loan operations, 

8297. Perhaps I had better put it be- 
cause I know it has been suggested that 
there might in a transition period, be a 
considerable run on the Savings Bank. 
Have you thought of that possibility? 
— I think we have made no anticipation 
of that specially. That would apply, 
of course, if there were a run of that 
nature; it would, first of all, fall on 
our currency ; that is, there would 
be a run on our note currency. There 
might be a disposition to take money 
out of the Savings Bank, but that would 
fall on our general resources. There is 
no specialised reserve for the Savings 
Bank itself. 

Sir Austen Chamberlain. 

8298. Do you mean that the security 
for the deposits in the Savings Bank 
IS the general revenues of India? — ^Yes, 
the general revenues. 

8299. As in this country® — Yes. 

Lord BanheiUoar, 

8300. You are familiar with the ques- 
tions raised by Service Officers as to 
pension rights and the like and com- 
mutations of pensions — compounding — 
that were raised in this Committee? — 
Yes. 

8301. Do you think there may be a 
fairly formidable charge ivith regard to 
compounding? I think the servants 
have a right under certain circumstances 
to ask for their pensions to be com- 
pounded up to half? — Yes. 

8302. Have you taken that into 
account in your forecast? — No; we took 
no special account of that. (Sir Samuel 
Jloare.) I suppose it could not amount 
to a large sura. (Sir Malcolm Bailey.) 
No. It might involve, of course, some 
borrowing to meet that, but I do not 
think anything so large as really to 
affect our position. 

8303. You do not think it would be a 
serious item? — Not one that we need con- 
sider in this respect, I think. 

8304. I think in your Memorandum 
you say that there would be no large 
addition to Provincial revenues from 
their own resources, or words to th‘it 
effect; at least, you cannot depend on 
any large increase? — No. 

8305. I think you say in Part I, Sec- 
tion 5, that you cannot contemplate any 
very great reduction in Provincial ex- 
penditure? — Might I, with reference to 
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the previous question, say that there are 
possibilities of growth in Provincial re- 
sources, but they are limited. The 
major head of revenue — Land Revenue — 
IS, of course, not at all elastic, but there 
are perhaps possibilities of increase in 
such heads as Excise or Stamps. 

8306. A natural increase? — A natural 
increase, and m some cases of additional 
taxation. 

8307. But taking the balance sheet, if 
I may say so, of Federal and Provincial 
revenues as a whole, an increase, so far 
as it was not a natural increase, would 
have to be supplied from general 
sources, from Federal, not from Pro- 
vincial, sources P — Any major increase 
.would probably have to come from Cen- 
tral sources. 

8308. There is a considerable indebted- 
ness already from the Provinces to the 
Centre, is there not^* — There are some 
of the Provinces which have considerable 
overdrafts with the Centre. 

8309. In dealing with an increase in 
Federal revenue you will be in practice 
restricted very largely to indirect taxa- 
tion, will you not, because with excep- 
tions you do not contemplate direct tax- 
ation in the States, and therefore the 
British India representatives would not 
see their way to assent to direct taxation 
which they alone had to pay ? — ^It 
is, of course, contemplated that any 
direct taxation may have to be Britisli 
Indian taxation for a number of years, 
at ail events. 

8310. Any direct taxation exactly; and 
any indirect taxation would not be 
collected by the Federal Officers but by 
the Officers of the States themselves in 
the States? — Such as Customs? 

8311. Yes? — I think that is a question 
which would have to be decided — the 
extent to which collection would be 
made either by a Federal or a State’s 
Officer is a question which would have to 
be decided in the negotiations which 
would precede the drawing up of the 
Instruments of Accession. I think it 
may be contemplated that in some States 
a claim might be raised that collection 
should only he by States’ Officers, hut 
that would be a matter for negotiation 
and arrangement then. 

8312. In any increase of revenue that 
may come from the States (the matter 
has already been raised) there would be, 
if I mistake not, 0,7 crores to set against 
it for tributes which, in the course of 
time, it is proposed to wipe out? — The 


net amount would be the tributes -wbicii 
are about 74 lakhs minus the immunities 
enjoyed, possibly about 50 lakhs 
altogether. 

8313. I want, if I may, to come to 
paragraph 141, to clear up the position 
there. I think the Secretary of State 
said this was an emergency provision 
which was, to some extent, discussed this 
morning? — (Sir Samuel Hoare.) Yes. 

8314. Is this an overriding provision 
which cannot be affected by any Instru- 
ment of Accession? — are assuming 
the States will have agreed to this 
ai'rangement. 

8315. Supposing these provisions were 
a Bill, this would be a provision, pre- 
sumably, which could not be contracted 
out of by any Instrument of Accession? 
— We should certainly assume that it 
would be the general condition, but 1 
would not her© and now like to say that 
its application will be exactly uniform 
in every State, for this reason, that m 
the Instruments of Accession you havo 
got to take into account the special 
position of certain of the States with 
their tributes and immunities, and so on, 
and it may well be that in taking them 
into account there might he some reaction 
upon a proposal of this kind, but, short 
of that, I am assuming that that will be 
the general plan. 

8316. In other words, this will he a 
condition that you contemplate in any 
Instrument of Accession? — We should 
begin with this, certainly. 

8317. But not an overriding condition. 
You have answered me? — ^Lorcl Ran- 
keillour .will see at once that the phrase 

overriding condition ” does not accu- 
rately apply. We are dealing in the 
Treaties of Accession with treaties 
between two powers, to put it in 
that way, and you cannot in an Act 
of Parliament put a condition that over- 
rides the treaties that you are neces- 
sarily going to make. What you can do 
is to say: “ This is what we want,^’ and 
you can do your utmost to see that the 
Treaties of Accession conform with this 
arrangement. If in any detail they do 
not conform with this arrangement, then 
it is for the Crown to consider whether 
it is worth on those terms accepting the 
accession of the State. 

8318. Yes, I see. Therefore it will be 
subject to the terms of any Instrument 
of Accession. I think that follows. 
About the prescribed basis, before you 
issue the Order in Council you contem- 
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plate some form of inquiry? — did* not 
quite follow Lord Rankeillour. What 
point IS he dealing with now? 

8319. Paragraph 141, too, and the 
words ” prescribed, basis come m 
several of these conditions? — ^Yes. 

8320. That would be a basis prescribed 
by the Order in Council? — ^Presumably, 
yes. 

8321. You presuppose some inquiry be^ 
fore that, do you not? — ^Yos. 

8322. That really will involve some- 
thing like a corporate assessment, will it 
not, in the cases of the States, of the re- 
sources of the States, to see on what 
terms they can come in.? — I would have 
thought it would have been a less exten- 
sive inquiry than that. This is a fairly 
simple issue. 

8323. You will not have anything in 
the nature of a public inquiry ? — They 
will all be treated in negotiations, will 
they? — I think so. 

8324. With regard to the taxes, some 
of the taxes, though assessed centrally, 
would be collected by provincial officers? 
— Yes. 

8325. Supposing you find any negli- 
gence in collection, what remedy or sanc- 
tion have you? — ^Paragraphs 125, 126; 
paragraph 125 is really the applicable 
paragraph. 

8326. If you should find any similar 
want of stringency of collection in the 
States you would have no such sanction 
there.? — If Lord Rankeillour .will look at 
paragraphs 127 and 129 he .will see that 
the Governor-General will be empowered 
in his discretion to issue general instruc- 
tions to the Government of any State 
Member of the Federation for the pur- 
pose of ensuring that the Federal obli- 
gations of that State are duly fulfilled. 

8327. You do not contemplate any Tn- 
spectors-General in the States? — No, not 
at all. 

8338. With regard to the variable 
Grants in Aid, how would that work into 
the Legislative procedure. There was a 
good deal of talk about them this morn- 
ing. There would be Grants in Aid. 
Will they come in the form of taxes in 
a money Bill with the necessary variable 
remissions, or will they come as appro- 
priations not covered by a money Bill? — 
I will asik Sir Malcolm Hailey to deal 
with that question. (Sir Malcolm Hailey.) 
It is contemplated in the White Paper 
that the procedure will be automatic 
following the prescribed rule of assign- 
ment, and it would work in the following 


manner. The Province .would have means 
of ascei tain lug from the Centre what 
sum, based on the estimates of the Cen- 
tral authorities, it would be able to place 
in its budget as receipts under that head 
for the coming year. It would take 
account of those reeeqDts, and they would 
form then a part of the provincial 
budget in the same way as its 
own heads of receipts. No special appro- 
priation would in those circumstances be 
required. 

8329. Would not it come before the 
Federal Assembly ? — ^No, because it 
would follow this rule of assignment 
which would be prescribed by an Order 
in Council. 

8330. And once the Order in Council 
were made this would go on automati- 
cally without any opportunity for the 
Federal Assembly to interfere with it? — 
Yes. Under the terms of the White 
Paper this is an operation following 
an Order in Council, and the Federal 
Assembly has no power of varying it in 
any way. 

8331. One other question on this head. 
A good deal was said this morning about 
the difficulties of procedure between the 
two Houses under Proposal 48. These 
would be got over if you had your appro- 
priations covered by a Bill as they are 
here, would it not; then that would be 
a Money Bill? — ^Yes. If T might say so 
it might be a matter for the considera- 
tion of the Select Committee whether 
the Constitution should prescribe that 
appropriations should be covered by 
an Appropriation Bill as in the case 
of Great Britain. In that case the Bill 
itself would go to the Council of State. 

8332. It would proceed just like the 
Taxing Bill would under the present 
proposal ? — ^Yes. 

Archbishop of Canterbury. 

8333. But such a Bill could not be 
initiated in the Council of State? — No, 
but it would proceed from the Assembly 
to the Council of State in the same way 
as a Taxing Bill. 

Mr. Zafrulla Khan. 

8334. May I put it in this way, that 
the real difficulty is not whether you 
want to put it in the form of a Bill, 
or in the form of demands. The question 
is what do you want actually to do? 
Do you want them to be submitted to 
the Council of State in the ordinary 
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iray or not.? Once that question is 
settled then you can put it in whichever 
way you like. The present position 
seems to me to be this the Finance 
Minister^ if he has a majority of the 
Assembly approving of his demands and 
willing to grant them, need not go to 
the Council of State at all, although 
the iiosition may be that if there had 
been a Joint Session all those grants 
may not have been granted by a Joint 
Session; but, if any of his grants are 
reduced or rejected by the Assembly, and 
he is confident that a Joint Session will 
give them to him, he could appeal to 
a Joint Session. If you want to change 
that position you can change it by say- 
ing in your proposals that the appro- 
priations or demands for grants will 
go to both, and that the grant is to 
go to Joint Session just as a reduction 
or rejection would go to Joint Session. 
The question is not whether they go in 
the form of a Bill, or whether they go in 
the form of demands? — ^That is a ques- 
tion of policy which I suggested the 
Select Committee might have to consider 
when it considers the relations of the two 
bodies of the Legislature. I .was only 
indicating one form of machinery by 
which the budget could be brought before 
the Council of State if it were decided 
on a question of policy that it was 
advisable that that should be done. 

Marquess of Salishm'y, 

8335. In that case the Council of 
State would be able to amend the 
Appropriation Bill? — ^In the same way as 
any other Bill resulting eventually in a 
Joint Session if there was a difference 
between the two bodies. 

8336. It might result, or the other 
House might agree? — It might agree. 

Sir Ahhar SydarL"] There must have 
been some reason for making this differ- 
ence, and we should really like to know 
why paragraph 48 has been drafted as 
proposed : why, for instance, the Council 
of State is precluded from proposing 
with regard to a demand grant that so 
much shall be spent upon railways. It 
can oppose if that demand has been 
passed by the Legislative Assembly. 
Why is it not desirable for the Council 
State to say that so much should not 
be spent on railways, but so much on 
aerodromes or aviation, because they are 
all Federal subjects. 


Mr. Zafrulla Klian,^ The latter they 
could not say in any case. You cannot 
propose any increase. 

Sir Austen Chanihcrlain,'] Sir Akhar 
IS putting a question to the Secretary of 
State. May the Secretary of State be 
allowed to answer? 

Sir Akhar Hydari. 

8337. I mean the Council of State 
would say, “ We want this demand to 
be reduced on railways,’^ and they would 
say that the amount so saved should 
be used for civil aviation. We 
should Ilk© to know why sudh a 
jposition which could be taken up 
by the Lower House should be denied to 
the Upper House? — I think, Ivir. Chair- 
man, what I had better do is this. I 
have been impressed by the number of 
questions that have been asked upon this 
subject, and I would prefer to think them 
over. Certain new issues have been 
raised in the discussion, and I would 
prefer then to put in a Memorandum to 
the Committee, both to explain m rather 
greater detail the reasons why we made 
this proposal, and also to take into 
account some of the suggestions that have 
been made in this discussion. I think, if 
I might do that, it would be better than 
my attempting to answer a question of 
that kind on the spur of the moment. 

Sir Austen Chamherlmn,'] I think it 
would be very helpful to the Committee. 

Mr. M. B, Jayaker. 

8338. May I suggest to tlie Secretary of 
State, in that case, would he bo pleased 
to state to the Committee m that Memo- 
randum for the benefit of the Committee 
what is the present procedure in the two 
Houses as regards demands for grfints 
and appropriations, and how far the pro- 
posals made in the White Paper will be 
a departure from the present position. 
That will be helpful to the Committee 
and the Delegates ? — I will certainly do 
that. 

Sir Manubhai N. Mehta, 

8339. And also how it would satisfy 
the demands of the States.? — That also I 
was proposing to do. 

Nawab Sir Liagat Ilayat-Khnn.'] On 
this matter, I might point out that the 
States are all unanimous, and we would 
request the Secretary of State when pre- 
paring his Memorandum to keep that 
point in view. We were under the im- 
pression that, as far as possible, the 
powers of the two Houses should be kept 
equal; but in reply to certain questions 
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asked by Lord Salisbury to-day, we \4fcie 
not quite satisfied with the position as 
it would be. We would, therefore, re- 
quest when a decision is arrived at, that 
this point of view which comes unani- 
mously from all sections of the States, 
will be kept in view. 

Sir Bari Singh Gout. 

8340. In that case, the Secretary of 
State may also further consider the ques- 
tion that if he accedes to the demand 
that is made by the States, whether there 
is any necessity for bicameral Legisla- 
tion in the Centre, if the two Houses are 
merely replicas of each other.?— Yes. I 
will take all these points into account 
that have been raised in the discussion, 
and I will tell the Committee quite 
frankly that certain points have been 
raised in this discussion that had not 
occurred to me before. After all, that is 
one of the chief reasons why we are here. 

Lord Banheillour. 

8341. Passing from that, with regard 
to the financing of the Reserved Services, 
is it not one of the strongest arguments 
tor full Provincial Autonomy that as long 
as you have Reserved Services, you con- 
centrate public criticism and hostility on 
them. Would that not apply to the Re- 
served Services at the Centre, equally? — 
I did not follow the first part of the 
question. 

8342. Is it not one of the strong argu- 
ments for full Provincial Autonomy that, 
as long as you have Reserved Services (I 
am talking now of Provincial Services), 
you concentrate public criticism and 
hostility on those Reserved Seiwices, and, 
iherefore, in the Provinces it is sug- 
gested tha-D there should be no Reserved 
Services, but in Federal matters, would 
not that aigument apply equally, that 
you would concentrate public criticism 
and hostility on the Reserved Services 
and that, therefore, there would he pres- 
sure to reduce them? — ^No. My own 
view would be that the cases are not 
analogous. I would welcome Sir Mal- 
colm Hailey’s view upon this point. My 
own impression is that a good deal of 
the trouble in the Provinces has been 
due to the fact that the two classes of 
Departments impinge so much upon each 
other. I think if anyone will look at 
the Departments of Administration in 
the Provinces, they will see that that is 
the case, whereas, in the Federal Centre 
you will have much more defined units, 


the unit of Defence I quite agree at 
certain points impinging upon other fields 
of administration, buL, upon the whole, 
a self-contained unit; and you will, there- 
fore, not have the kind of difficulties 
that j’ou had in the Provinces m which 
you have two sets of Departments quite 
sepaiate, but, in actual practice, those 
Departments in many directions im- 
pinging upon each other — W’ill you am- 
plify that, Sir Malcolm.? (Sir Mdlcohn 
Baxley.) 1 think that my answer would 
be in the same terms as that of the 
Secretary of State. It is a fact that in 
the Provinces much of the difficulty has 
occurred because the work of the various 
Departments does interlock to such an 
extent. That was one of the real argu- 
ments against dyarchy. You had re^ly 
what was, in effect, a unitary Govern- 
ment in the sense that all its Depart- 
ments were working together, but it was 
subject to two heads of control. 
Where you have, as you will have in the 
Central Government, a Department such 
as the Army, entirely self-contained, 
that element, at all events, will not be 
reproduced. Thei'e may, as I think Lord 
Rankeillour was suggesting in his ques- 
tion, be a tendency to attack the Re- 
served Departments, because they are Re- 
served, and because a Legislature which 
feels that it is deprived of power in any 
particular direction is always provoked 
to attack because of that interference 
with its powers. To that extent, there 
must be, of course, attacks upon the Re- 
served Departments, hut they will not 
be attacks of the same nature as we used 
to have in the Provinces on such Re- 
served Depai-tments as the Police, and 
so forth. One of our difficulties was that 
the day by day Police Administration 
might he made the subject of attack in 
the Legislature by question or criticism, 
and it was felt that the Legislature itself 
had no final control over it. Now that 
question would not arise in regard to the 
Army. The Army as a whole, and its 
expenditure, might be the subject of 
attack, but it would not be its 
day to day operations, and I 
.would use that as an illustration 
of the kind of difference that would arise 
in regard to the criticism of the Reserved 
Departments at the Centre, as compared 
with criticisms on the hitherto Reserved 
Departments in the Provinces. 

8343. But when you are making up a 
Budget, Sir Malcolm, every item of ex- 
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penditure, to some extent, impinges on 
the others, and the largest item impinges 
on them all, so, surely, there w’onld be 
pressure from the other Departments to 
reduce the amounts for the Reserved Ser- 
vices, would there not ? — Yes, as a budget- 
ary matter, certainly. 

8344. But also, would there not be pres- 
sure from the Provincial Governments, 
who would say : So much is taken up by 
Reserved Services at the Centre that 
there is not enough over to ease our own 
burdens? That would be a new form of 
pressure ? — ^That is a form of pressure 
which at present, undoubtedly, we are 
accustomed to. 

8345. But w’ould it not be increased, 
under these conditions, with the greater 
powers of the Provincial Legislatures? — 
Only to the extent that the Autonomous 
Local Governments might have greater 
power and greater position themselves. 
From the public point of view, it vroulcl 
he very much the same. 

8346. But it is not really a matter of 
opinion; almost one man is as good as 
another? — Yes, certainly. 

8347. Then there is only one other 
sphere upon which I want to ask Sir 
Malcolm Hailey a few questions. You re- 
member some of the Service officers were 
alarmed lest the money should not be 
forthcoming to pay the claims which they 
were legally entitled to. I think there 
is no automatic drawing on what we 
should call here the Consolidated Fund 
for salaries in India, is there? As you 
know, certain salaries, like the judges’ 
salaries, are automatically paid out of 
the Consolidated Fund — not voted; but 
there is no such arrangement in India ? — 
No, there is no such arrangement there. 

8348. Now I am bound to suppose that 
in some instances things will not go quite 
smoothly. Supposing there should be 
some Constitutional difficulty, could the 
Governor-General order payments out of 
the Exchequer on his own prerogative 
without going through the Ministry of 
Finance? — in the last resort, he could, 
in discharge of his special responsibilities, 
require payments to be made in that way. 

8349. Only if that amounted to a break- 
down of the Constitution? — No. 

8360. He could order payipents to he 
made? — If a Governor, on examining, as, 
no doubt, he would examine from time to 
time the receipts and expenditure of his 
own Local Government, foresaw that at 


any particular stage the expenditure 
would be so much in excess of receipts 
that there would he insufficient to meet 
the pay of the Services, he could, under 
his special responsibilities, at that stage 
stop all further expenditure, except ex- 
penditure on the Services. 

8351. And ho could direct that the ex- 
penditure on the Services, what I may 
call statutory expenditure, should be 
made, that payment should he made out 
of the Exchequer on his own prerogative ? 
— ^Yes, he would issue those orders 
through his Finance Department in the 
usual way as head of the Government. 

8352. Could he raise money on his own 
prerogabive on Treasury Bills? — No. The 
preceding situation, to which I gave an 
answer, was one m which he merely fore- 
saw that money was getting short. i 
think Lord Rankeillor*s present question 
refers to a position in which he found 
that money did not exist at all. 

8353. The Exchequer wanted rei>lenish- 
ing? — In that case, jhe would have to, if 
necessary, override his Ministers to the 
extent of imposing taxation under his 
own powers; and if it were likely that 
there would be delay in the operation of 
that taxation, he would under his own 
powers have to raise a loan from the 
Central Government, or otherwise; but 
that might amount to a complete break- 
down of the Constitution in which he 
would take over the Government to him- 
self. 

8354. Could he under no circumstances 
raise a loan? — ^When he overrides his 
Ministers and takes over all the powers 
of the Local Government, then he, as the 
Local Government, would raise the loan. 

8355. He would raise the loan only 
after having become the Government? — 
It would be a question whether 
it would be considered merely over- 
riding in disdharge of his special 
responsibilities or acting under Proposal 
105, which describes his powers in the 
event o-f a breakdown of the Con- 
stitution. 

8356. Have you considered that for the 

purpose of discharging what I may call 
statutory liabilities, he might have a 
fund of his own to which certain sources 
of Revenue could be assigned? — That 
question has been raised, but it 

is necessary to look at the figures 
of what would be necessary to the , 
Governor to maintain the Services as a 
•whole, and not merely to meet statutory 
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payments. It would be necessary for him 
to provide not merely for the payments 
to the All-India Services, but for the pay- 
ment of all Services in the Province. 

I have some figures here which would 
show what is the relative proportion ot 
payments to Services, as against other 
expenditure of a Local Government. If 
it would interest you, I might say that 
in the United Provinces the payment to 
Services, as a whole, amounts to 40 per 
cent, of the total expenditure of the 
Government; the remaining expenditure 
is the debt charges and pensions, and 
the large number of payments which go 
m the form of grants to Local 
bodies, payments for keeping up com- 
munications, and so forth. In order 
to maintain the Services, the Governor, 
therefore, would have to have at hia 
disposal something like 40 per cent, of 
tllie total income of the Province. 

8357. Statutory payments? — (Sir 
Samuel Roare,) Sir Malcolm is making 
the practical point that it is very diffi- 
cult to draw a distinction for this pur- 
pose between one Service and another. 
The statutory payments would be far less 
than that figure which he is including in 
that payment, the payment for all the 
Services, whether Secretary of State Ser- 
vices, or not. (Sir Malcolm Hailey,) In 
our Local Government, what Lord 
Rankeillour has described as the statu- 
tory payments, 'that is to say, the pay- 
ments to the Governor, the Judges, and 
the All-India Services, which, I think, 
were, perhaps, in his mind, amount only 
to 66 lakhs out of 1,330 lakhs, a small 
part. I was, therefore, directing the 
attention of the Committee to the fact 
that the Governor in order to carry on 
the administration in the event of money 
being insuf&cient to pay the Services, 
•would have to have in his possession not 
that small sum of 66 lakhs, but a larger 
sum amounting to 40 per cent, of the 
whole Revenues of the Province. That, 
of course, would greatly increase the 
difficulty of making any arrangement 
such as that suggested by which he 
should have and reserve of his own 
sufficient to meet the pay of the 
Services. 

8368. But could that he done by the 
Gorernor-General himself — a fund of that 
sort? I throw it out, I do not press it. 
Only one more question. With the doubt- 
ful excej^on of paragraph 141, any 
powers of taxation over the States would 
be derived from the Instrument of Acces- 


sion, would it not, and not from anything 
m the Constitution Act? — The form, as 
I see it, would be that the Instruments 
of Accession would accept this or that 
section of the Constitution Act ; I imagine 
that IS the form the Instrument of Acces- 
sion would take. They would say, “ We 
accept this Act, to this and that extent.’^ 

Lord Eustace Percy. 

8359. How do you contemplate that 
the Secretary of State or the Crown will 
acquire the power to accept an adhesion 
from a State on condition? Will the 
Constitution Act lay down the limits of 
the discretion of the Crown — No. In 
the first instance, the discretion is with 
the Crown. 

8360. Can the Crown in its exercise of 
paramountcy commit the future Federa- 
tion without the consent of the House 
of Commons? — (Sir Samuel Hoare.) 
Lord Eustace Percy is raising a Consti- 
tutional point. Off-hand, I cannot say 
whether there is anything in it, or not. 
My inclination is to think that there is 
not, but I should like to look into it. 

Sir Reginald Craddock. 

8361. Mr. Chairman, I would like to 
ask the Secretary of State one or two 
questions. He has used the phrase of 
the Provinces being on an even keel. 
Does he mean by that merely a balanced 
Budget under existing circumstances, or 
finances in which some of the economies, 
very stringent economies which the Pro- 
vinces have had to make, have been, to 
some extent, at all events, restored? — I 
think we should have to judge every case 
upon its merits. What I would wish to 
avoid is any idea that there is a large 
fund upon which the Provinces can 
draw. All they can expect if Provincial 
Autonomy is to start at a reasonably 
early date, is that they will start with 
a balanced Budget. When I am asked 
what I mean by a balanced Budget, I 
would say a Budget not for a particular 
twelve months, but a Budget that looks 
as if it will carry them on for a bit. Sir 
Reginald asked whether in a balanced 
Budget I contemplated emergency ex- 
penditure. Was that his question 

8362. No. Very large economies made 
under circumstances of great pressure: 
Does he contemplate that in respect of 
some of those economies, at all events, the 
expenditure will be restored before he 
would reckon his Budget at an even keel ? 
— ^Yes; I am contemplating that the 
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special mqiiirj to which I have drawn 
the attention of the Committee vrould 
take into account the conditions in each 
Province; but, if Sir Reginald is anxious 
about such questions as the emergency 
pay cuts — I think I am right in saying 
that that is one of the issues that is in 
his mind. 

8363. That was one; there are one or 
two others? — I should certainly contem- 
plate that an even keel for a Province 
would mean the power to remit cuts of 
that kind. 

8364. There are certain Departments 
of winch I have had considerable experi- 
ence in the two Provinces that were 
under my charge — Irrigation and Forests. 
I think we have heard before the Com- 
mittee by one of the Service Members — 
at all events, it is a matter of fairly 
common knowledge, that those Depart- 
ments have been considerably cut, especi- 
ally the Forests; that numbers of 
Superior Officers have been reduced, and 
that the Departments carry on now in an 
emergency condition. For example, the 
reduction of the Public Works and 
Superintending Engineers in the Pro- 
vince, the Conservators of Forests, and 
so on. Those may be necessary as emer- 
gencies, but if the Forests estate which 
is very important, is to develop with 
any (success, you must have sufficient 
supervision over the Forests, and, 
similarly with Irrigation. I am given to 
understand that in the Central Pro- 
vinces the charge of Irrigation has in 
many cases been given over to the 
Engineers of Roads and Buildings, which, 
of course, would only be a very temporary 
arrangement, but those who know are 
aware of the difficulties that an engineer 
who is only accustomed to roads and 
buildings has in controlling and adminis- 
tering a large Irrigation works. Would 
the Secretary of State then consider that 
some resto-ration, .at all events, of the 
efficiency of Services of that description 
■should be made as a condition pre- 
cedent, to use his own phrase again, so 
that the Province may be on an even 
keel? — would certainly assume that in 
this financial inquiry an account should 
be taken of the assets of a Province and 
of the best way to develop them, and so 
on; but I cannot go further than to say 
that each Province must be considered 
upon its own merits. 

8365. I understand that. Secretary of 
State, but I wanted to know whether he 
would not contemplate that there would 


be, at all events, some restoration of 
efficiency and supervision, which have 
had to be sacrificed on account of strin- 
gency of finance? — I would have thought 
it was impossible to go further than 
this, to say that in the inquiry into the 
financial position of a Province upon the 
eve of Provincial Autonomy coming into 
operation, account must be taken not 
only of the Revenue, direct Revenue and 
direct expenditure of a Province, but also 
of its assets, and whether it can main- 
tain the kind of organisation, without 
which its assets would go to seed. 

8366. Then there is anotiher point I 
would ]ust like to ask a question about; 
it is not quite plain. What are the con- 
templated arrangements about tho 
possible expenditure on, say, famine re- 
lief? If a Province is in very distressed 
circumstances, how will expenditure on 
famine relief, which might in conceiv- 
able circumstances be very large, be 
obtained ? What are the resources ? — 
I should say that a famine which does 
not amount to a national emergency 
would have to be met by the Province. 
If it was of such magnitude as to amount 
to an emergency, then the emergency 
provisions in the financial paragi*aphs 
%vould come into operation. 

8367, I mean, for example, an expendi- 
ture of, say, a couple of crores, in the 
Central Provinces, which has been 
attained in my experieiico. Would the 
Federal Government lend that money? 
How would the Province obtain that? — 
(Sir Malcolm Hailey.) I think, Sir, it 
will be a matter for the consideration of 
the Committee, in the first instance, 
whether the Constitution should contain 
regulations similar to those in our pre- 
sent Dewlution Rules which prescribe 
ihat each Province must keep up a 
famine yeserve fund. Sir Reginald knows 
the present procedure there quite well. 
That is to say, each Province has 
year by year to set apart a certain 
snm of money which stands as a reserve 
for expenditure on famine. When the 
reserve has reached the prescribed figure, 
the Province has no further obligation 
to add to it. If the expenditure involved 
in meeting a famine exceeded the sum 
which was at the disposal of the Province 
by virtue of that reserve, then, in the 
first instance, it would have to borrow 
from the Central GovernmeTit in order 
to meet the loan, and it would 
have to repay that expenditure in the 
ordinary way by equaled payments. I 
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can conceive circumstances in which the 
famine might be so severe that ft would 
actually be necessary for the Central 
Government to make a grant to it for 
that x^uriDose; but what I have described 
is, I think, the normal procedure that 
would be followed in the case of a 
famine. 

8368. I am very glad to hear that. 
What I did not know was whether under 
the new Constitution arrangements of 
that sort would still he continued? — I 
might venture to suggest that there are 
one or two matters in our Devolution 
Rules which will have to be brought 
to the notice of the Joint Select Com- 
mittee. The famine reserve fund is one, 
and the constitution of a Finance De- 
partment is another. They do not form 
l>art of the White Paper, and at some 
stage it may he necessary for the Com- 
mittee to consider them, with a view to 
making recommendations about them. 

Sir Joseph Nall. 

8369. With regard to Proposal 146. may 
that be described as retaining in the 
hands of the British Government, subject 
to the control of the Imperial Parliament, 
certain control over financial matters? — 
(Sir Samuel Soare*) That would be a 
very wide question to base upon No. 145, 
and it would be a very wide answer if I 
bad to give an answer to it based upon 
No. 145. 

8370. May I summarise what it does? 
Under Proposal 139 it retains in the 
hands of the British Government the 
allocation of the Provinces* Income Tax. 
Is not that so? — Sir Joseph means over 
the plan of distribution? 

8371. Yes? — ^Yes; we are contemplating 
an Order in Council for that. 

8372. It also retains for prescription 
the basis upon which any part of the 
Provincial income tax is to be allocated 
to the Provinces or to a particular Pro- 
vince® — It means, in a sentence, that 
under the Constitution Act and under 
the Order in Council we keep the 
general framework of the way in which 
the taxation is going to be divided under 
the control of Parliament; but saying 
that I do not think goes half as far as 
the question that Sir Joseph has just 
suggested. 

8373. So far as it does go, would the 
Secretary of State say whether any 
period for the exercise of this power is 
proposed, or is it permanently retained? 

-Yes; if you will read the proposals 


about the division of the income tax you 
will see there is a period contemi3lated. 

8374. That is what I want to have 
made clear. You have made in Proposal 
139 a certain prescription for three years 
and another one for the next seven years, 
but, as I read the proposal, the sub- 
sequent period has no time-limit to it. 
Is that so? — There is a prescription. For 
the first period we contemplate this 
IDeriod 10 years. 

Lord Eustace Percij. 

8375. So far as the basis of the pre- 
scription is concerned, that basts, whether 
\ou take the basis of residence or of col- 
lection and so on, may be varied by Order 
in Council from time to time, and prob- 
ably would be varied after five years, after 
expert inquiries into the conditions of the 
Province ? — Quite i)ossibly. 

Sir Joseph Nall. 

8376. That power would still remain 
for a further revision afer 25 years or 
more; is not that so? — No. It is incon- 
ceivable to me that the original prescrip- 
tion wo-uld not have been made before 25 
years. When the original prescription is 
made, then we contemplate the arrange- 
ments continuing without further inter- 
vention from Parliament. 

8377. I understand from your answer 
to Lord Eustace Percy just now it will 
be competent to vary the original pre- 
scription at a later date? — No. If 1 
gave an answer that implied that, I did 
it under a misunderstanding, I am not 
contemplating a change after the original 
prescription. 

Lord Eustace Percy. 

8378. May I suggest to the Secretary 
of State that there is a point to be con- 
sidered here? I think the distribution 
of income tax, it is generally admitted, 
would have to be made on the basis of 
quotas fixed from time to time as a result 
of expert inquiry? — ^Yes. 

8379. And if the Secretary of State does 
want to reserve permanently the pre- 
scription by Order in Council of those 
quotas, but it is purely a technical opera- 
tion and he means to keep his power open 
for that technical operation, hut he means 
to limit it so that it does not give the 
Crown power by Order in Council to pre- 
scribe either the percentages or whatever 
it may be of distrihutio-n, I think there is 
a point to be considered P — Yes; I am 
■obliged to Lord Eustace for making the 
suggestion. I will look into it. 
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Sir Joseph NalL 

R380 Turning to Proposal 141, 
generally by Order in Council contribu- 
tions from the State Members may bo 
prescribed. Is it intended to retain that 
for revision from time to time, or is that 
only an initial provision — We con- 
templated that it would be an initial 
Act, not a permanent power of inter- 
vention. 

8381. Is it fair to say that the amount, 
or the incidence, of this provision of the 
States will be governed by the sur- 
charges levied by the Federal Legis- 
lature P — I think if there is a difference 
between Sir Jose]ih and myself it is this : 
He seems to think that we intend to 
prescribe a .whole series of details and 
to prescribe them from time to time. 
That IS not our intention. Our inten- 
tion is to prescribe the general prin- 
ciples. 

8382. Having prescribed the general 
principles in Proposal 141 does it not 
follow that, unless the basis is changed 
from time to time, the amount actually 
to be paid or contributed by the States 
will be governed by the volume of sur- 
charge levied by the Federal Legisla- 
tion? — I think that is so, 

8383. To that extent, the Federal 
Government will affect the volume of 
taxation to be paid by the States? — 
think that is hound to be so, but let no 
Member of the Committee forget the fact 
that the Federal Government is a Gov- 
ernment composed of the States as well 
as of British India. 

8384. So long as the power to .profKirihc 
indicated by Proposal 141 is jiroposed 
to remain in power in case of difference 
of an acute character, tho basis could be 
altered by on Order in Council? — It is 
very difficult to follow these vei-y de- 
tailed questions. My view would be that 
it might often be necessary to have a 
new Order in Council, but 1 .should like 
to look at the q.ueBtion and to see what 
its implications are. 

Sir Austen Chamberlain, 

8385. Does not paragraph 141 relate 
to surcfharges imposed by the Federal 
Legislature ? — Yes. 

Sir Austen Chamherlain.'] Has that 
anything to do with an Order in Council? 

Sir Joseph Nall, 

8386. Proposal 141 says: . each 

State-member . . will contribute to 

Federal revenues a sum to be assessed 


on a prescribed basis."' The Order in 
Council could prescribe the basis on which 
the States should make a correspending 
contribution as and when these sur- 
charges aie made? — I think v/e must look 
further into the use of the word 
“ pi escribed " and the woid ‘‘ prescrip- 
tion." 

Sir Austen Chamhevlain. 

8387. Does paragraph 145 which defines 
" prescribed " refer to the word 
“ prescribed " in paragraph 141 ? — Sir 
Austen has put his finger upon the point 
which had pist occurrod to mo. I am 
not sure that it does, and I .would like, 
after this discussion, to l-ook into it. I 
think Sir Austen is right. I think there 
is an error in drafting here. 

8388. Would it be possible for you to 
look into that later this afternoon and 
give a considered reply to Sir Joseph 
Nall's question to-morrow? — Yes, I think 
we could certainly. 

Lord lian'keillour,'] And paragraph 
144 apparently contemplates no time 
limit. 

Sir Joseph Nall, 

8389. There again, surely that is a re- 
maining power where prescripbion will be 
resorted to from time to time? — These 
very intricate questions do make it ex- 
tremely difficult and they do point very 
much to Members of tlie Oommitteo and 
Indian delegates following, if they would, 
the suggestion that we have given them 
two or three times, namely, that they 
should give mo notice of them 
wherever they can. 

Sir Austen Ghamherlain.^ I am sure 
we all recognise tho extreme difficulty of 
dealing with all these matLors of such 
detail, and, at the same time of such 
importance, in answer to questions of 
which you have had no notice, and it 
was for that reason that I sug- 
gested that x)erli{ips you would give 
a considered reply to-morrow, if Sir 
Joseph Nall was gocnl enough to accept 
that suggestion. 

Sir Joseph Nall, 

8390. May T say, Sir Austen, I have 
no desire for a moment to ask questions 
which would be difficult to reply to, if 
they could be asked in writing; that 
would he obviously more agreeable to 
everybody concerned; but these questions 
which I ask now arise from qnostions 
answered this morning, and wore not 
questions which I originally intended to 
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put. They have arisen from questions 
which were -asked this morning. Depart- 
ing from that, -what I want to ask now 
is this: Whilst the allocation of these 
revenues may be prescribed by Order in 
Council, and not by the Federal 
Assembly who will prescribe the precise 
detail of the income tax, its amount, and 
the scale of incomes to which it will be 
applied.? — think that again is a ques- 
tion that I had better deal with 
to-morrow in a general statement. 

8391. Is it intended that the scale of 
income tax should be determined by the 
Assembly, or by both Houses? Is it 
the intention of the authors of the White 
Paper that the scale or rate of income 
tax should be determined by the 
Assembly, or by both Houses, as the 
case may be? — ^By both Houses. 

8392. That is the intention? — Yes. 

8393. Does it not follow that if the 
ultimate destination of these revenues 
may be prescribed by Order in Council 
that will profoundly affect the policy 
of the Assembly as to whether it shall 
levy income tax at a high rate or a low 
rate, or at all? — No, I do not think so, 
because the Assembly w*!!! be in no 
doubt as to the terms upon which the 
income tax is assigned. 

8394. The Assembly will he required 
to provide for a certain aggregate 
revenue in the budget, and would it 
not be faced with this, that if it raises 
a portion of that revenue by income tax 
the incidence will be over a certain 
restricted field, whereas, if Jit raises 
that revenue by indirect taxation it 
will be over a wider field, and if the 
destination of the revenue from income 
tax is upon a basis from which a large 
proportion of the Assembly dissent they 
will be disposed to raise the revenue in- 
directly rather than directly.? — I should 
not have thought so. You will have 
the two points of view in the Legis- 
lative Assembly, the one point of view 
tending towards supporting direct taxa- 
tion, the other point of view, I dare 
say, strongly represented by the States, 
in favour of reducing indirect taxation. 

Lord "Eustace Percy.'] Is there a mis- 
understanding here? Does Sir Joseph 
Nall read this prescription as to the 
proportions in which income taxes will 
be assigned in the Governor’s Provinces 
as meaning the proportions in which it 
{The Witnesses are 


will be levied in the Governor’s Pro- 
vinces? That is not intended. 

Sir Joseph Nall. 

8395. No. What I am asking is thisj 
If the product of the tax is assigned in 
a manner from which any considerable 
element in the Assembly dissents, the 
Assembly may be disposed to raise its 
revenue by some other tax the destina- 
tion of which is not subject to an Order 
in Council? — There would be a great 
many cross views in an Assembly (there 
are bound to be) but I do not see the 
kind of contingency arising that Sir 
Joseph contemplates. 

8396. Then may I ask does the Secre- 
tary of State think that this control 
by Order in Council is compatible with 
Ts^at is called fiscal autonomy? — It is 
not a control in the sense that Sir 
Joseph is suggesting. It is the frame- 
work of the scheme upon which taxes 
will be assigned. It does not seem to 
me toi have anything to do with the 
fiscal autonomy convention at all. 

8397. Is it not, in fact, the power to 
divert to the Provinces a considerable 
proportion of the Federal tax? — Surely 
that is inherent in any Constitution 
scheme, namely, that you must make 
an assignment of the revenue between 
the Centre and the units. It is nothing 
more than that. 

Sir Austen Chamberlain. 

8398. May I ask a question? Is this 
assignment of a proportion of income 
tax to the Provinces meant to be a re- 
curring operation, or an operation 
undertaken once and for all.? — ^It is 
meant to be an operation taken once 
and for all, and arising out of the Con- 
stitution Act. 

8399. I think that is what you had in 
mind? — ^I would go further, Sir Austen, 
and say that if we can make the finan- 
cial arrangements in time it might well 
be advisable then to put the arrange- 
ments in the Constitution Act. 

Sir Joseph Nall. 

8400- I am still not quite clear as to 
whether this overriding power of allo- 
cation of revenue is compatible with 
what is called fiscal autonomy ? — I do 
not see any connection between the two. 
It may he very stupid, but I see none. 
directed to withdraw.) 


Ordered* that this Comittec be adjourned to to-morrow at half -past Ten o’clock. 
19356 2 I 
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Mr, M, R. Jayaker. 

Mr. N, M. Joshi. 
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The MARQUESS of LINLITHGOW in the Chair. 


TSie Rigjit Hon. Sir Samuel Hoare, Bt., G.B.E,, Sir MalcoX/M 

Hailey, G.O.S.I., G.O.I.B., Sir Findlater Stewart, K.O.B., K.O.C.E., C.S.L, arc 

further examined. 


The following statement was made by 
the Marquess of Linlithgow, Chairman 
of the Committee : — 

It may be to the convenience of the 
Indian Delegates that I should say a word 
at this stage upon the matter of our 
arrangements for the autumn. First of 
all, I should like to make it quite clear 
that the invitation extended to the Dele- 
gates by the Joint Select Committee to 
attend and confer with the Committee 
implies an invitation to the Delegates to 
return in October and to continue to give 
to the Committee the benefit of consulta- 
tion with them until such time as the 
Committee may reach that stage in its 
deliberations which will require that it 
should sit alone. 

I have been asked by several of my 
friends of the Indian Delegation to pro- 
vide them with a programme of our work 
in the autumn. They will appreciate my 


difficulty in attouipbing any very exact 
estimate of the time required for the 
hearing of the remainder of the Secre- 
tary of State’s evidence and of the 
evidence of such other witnesses as may 
be called. Again, I find considerable diffi- 
culty in estimating the time likely to be 
occupied by any consultations between 
the Committee and the Indian Delegates 
which may take place at the conclusion 
of the evidence. 

In this connection, it does appear to 
me ' that the nature of our proooedings 
since the Secretary of State wont into 
the witness’s chair has an important 
bearing upon the question of the amount 
of time likely to be required for these 
final discussions. The examination of the 
Secretary of State, as far as it has pro- 
ceeded, has not only made plain to us all 
what is in the mind of the Government 
and of Sir Samuel Hoare; it has also, in 
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great degree, enabled the Committee and 
the Delegates both to ascertain each 
other* s Yiews and also in large measure 
to understand the arguments which 
inform these views. 

Indeed, if I may say so, and remem- 
bering always that in the nature of the 
case, the Joint Select Committee will not 
arrive at any formal decisions while in 
consultation with the Indian Delegation, 
it does appear to me that by his action 
in giving evidence before the Committee, 
the Secretary of State has brought the 
Deilegates into much closer touch and 
understanding with the Joint Committee 
than could have been achieved by any 
other means. With this in mind, it does 
at this stage appear to me that no great 
amount of time need be consumed by any 
discussions that will be required after 
the list of witnesses is exhausted, and 
that the examinatio-n of the Secretary of 
State, when that is complete, will to a 
large extent have effected those purposes 
which it was sought to attain, and which 
we all had in mind when we contemplated 
the discussions that are to take place 
after the evidence. 

Certain of the Indian Delegates will 
not, I understand, find it possible either 
to remain in this country or to return to 
it in the autumn. Speaking for the 
Committee, I may be allowed to say that 
we shall regret their absence, but under- 
stand their difficulties. 

I can readily appreciate the great in- 
convenience to the Delegates which must 
result if I leave them in complete un- 
certainty as to haw long their presence 
with us will be necessary in the autumn. 
I have explained to them my diffi'mlty in 
constructing any exact iim?-tablo for the 
autumn. When I have had time to make 
a complete review of the position, I may 
find myself able to attempt an estimate, 
but such estimate is bound to be subject 
to the obvious uncertainties of the type 
of work upon which this Committee is 
engaged. 

If I feel that I have succeeded in 
putting together anything of value, I 
shall at once take steps to communicate 
it to the Indian Delegates. In this 
connection I should’ welcome an< early 
indication from the Delegates as to 
whether on the whole they would like 
me, after full consideration to fix and 
announce as soon as possible, and to fix 
finally and irrevocably, a date upon 
which, whatever then may be the state of 
our business, the period of consultation 

19355 


between this Committee and the Indian 
Delegates will cease and be concluded, 
and so therefore the date upon which 
Delegates will be free to return to 
India, and upon which they may rely 
absolutely in making their plans and 
engagements. If this course is on the 
whole that which the Indian Delegates 
prefer that I should take, I am pre- 
pared, subject to the approval of the 
Joint Select Committee, to pursue it and 
to do my best, taking all things into 
consideration, to decide upon a date 
which should in my judgment provide 
them with every reasonable prospect of 
completing the process of consultation 
with the Committee. I think there is 
this added advantage in the course I am 
considering, that it would altogether pre- 
clude that which I for one would wish 
to avoid, namely the risk of a gradual 
and progressive wastage cf the Delega- 
tion which might seriously prejudice its 
representative character. I hope I may 
have communicated to me as soon as 
possible the view of the Delegation upon 
the matter. 

Marquess of Salisbury,’} I do not know 
whether my colleagues of the Joint Com- 
mittee and the Indian Delegation will 
allow me to say a word to the Secretary 
of State. I do not know that I am 
qualified in any sense to voice the 
opinion of the Committee, but as I have 
been perhaps rather persistent in tbe 
questions which I have put to the Se<^re- 
tary of State, and inasmuch .as ho has 
always replied to me with the greatest 
thoroughness, and I feel extremely grsite- 
ful to him, I should like to say on behalf 
of the Committee and on behalf of the 
Delegation, how very grateful we are to 
you, Secretary of State, for the attention 
which you have given to our questions in 
the witness chair. May I say that I 
think we have all admired very greatly 
not only your consideration but also the 
intellectual achievement of dealing with 
these very intricate questions on all 
sorts of subjects and dealing with them 
so fully as you have done? I hope I 
shall he allowed to say how personally 
very grateful I am. That is a small 
matter, hut I believe the Committee and 
the Delegation as a whole are equally 
grateful. 

Sir Austen Chamberlain.} May I, as a 
senior Member of the House of Commons, 
and, I feel sure, speaking their senti- 
ments, associate myself with whan the 

2 I 3 
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noble Lord has just said? I think we 
owe a very great debt of gratitude to the 
Secretary of State for the assistance 
which he has given to us by appearing 
as a witness before us. We have all 
admired the amplitude of his knowledge 
and the candour of his answers, and, if 
I may add one word, the good temper 
winch he- has shown throughout what 
must have been, in this room and in 
this weather, a most trying ordoal. 

Major G. B Attlee,} May I add a word 
on behalf of the Secretary of State’s 
political opponents in the House of 
Commons, to say I fully agree with -what 
Sir Austen had said on behalf of tlio 
Members of the House of Commons? I 
would like to associate the Opposition 
with those sentiments. , 

Marquess of Beading,} May I say one 
word to associate myself also with what 
has been said by Lord Salisbury and Sir 
Austen Chamberlain? I am quite sure 
that all of ns who have sat here and who 
have had very considerable experience 
amongst us of public affairs join in the 
tribute of high admiration that has been 
paid to the Secretary of State, not only 
for his work, but for his impcrturbabilitv, 
for his invariable courtesy, and for Ins 
persistent attempts to meet every possible 
view that has been suggested. 

Mr. M. B. JayaJoer,} May I say a few 
words on behalf of myself and a few of 
us? I associate myself with the remarks 
mad© by Lord Salisbury and Sir Austen 
Chamberlain, Major Attlee and Lord 
Heading. I shall only venture to exx>rGss 
one hope, my Lord, because J am not 
aware how his evidence is being reported 
in India. If it is being properly re- 
ported I have a hope that in India there 
will be considerable satisfaction felt with 
the way in which the Secretary of State 
has acquitted himself- I have no doubt, 
my Lord, that many of us foci very satis- 
fied with the way in which he has given 
his answers, especially the " resources 
which he has displayed, the intelleotual 
grasp of the entire scheme of the ’VSfhite 
Paper, and, although some of us are 
anxious to go further and to secure im- 
provements in the White Paper, we 
realise that the fate of the White Paper 
is entirely safe in the hands of the Secre- 
tary of State. I would not like to eay 
anything more, but I do associate myself 
with all that has been said by previous 
speakers on this jioint. 

Sir Hari Singh Gour,} I wish to asso- 
ciate myself wholly and entirely with 


what has fallen from the lips of the 
j^revious speakers. I have been par- 
ticularly struck by the plain and stiaight- 
forward stateinents winch the Secretary 
of State has made lu his very long 
examination before the Select Committee 
and the Indian BulegAiioii, and I echo 
the hope that if his ovidcnce, or an ab- 
stract of his evidence, is made public in 
India, it will create a very favourable 
impression in my country as to tlio future 
of the Indian ConsLituLion. There has 
been a gioat deal of misundorstaiiding in 
India as to the nature and scope of tho 
\\'liit6 Taper, but many of tho doubts 
which poo-ple in India raise will greatly 
bo allayed if the statement, either in 
whole or in a summary thereof, is pub- 
lished in India. 

Sir Akhar Hydari,} On liohalf of the 
Indian States, wo also bog to voice most 
sincerely our feelings of appreciation and 
thankfulness to the Secretary of State 
for the way in which he has shown his 
special appreciation of tho y>»*oMo»n of tho 
Indian States and tho d ‘S'r<‘ ho 

has shown in meeting them, and tho 
groat courtesy iwith which he has dealt 
%vith our questions, which might have 
been sometimes inconvenient to him. 

Mr. Zafmlla BKun.} My Lord Chair- 
man, may wo on this side assure tho 
Secretary of State lio.w snicoroly wo en- 
dorse every word tliab lias fallen from 
Lord Salisbury, Sir AnsLon CliamborJain 
and Lord Beading, and how deeply and 
highly wo appreciate tho spirit which 
prompted the Secretary of State to go 
into tho witness box to assist in such a 
material way tho dcUborations of tlio 
Commitloo and to assist tlio D<‘logntos in 
coming to a closer grip wilh the ques- 
tions with which tllio Comm i Hoc and the 
Delegates have to deal at this stage. 

Nawah Sir TAagmit 7J(n/(tl-7\}hni.} My 
I^rd Ohnirman, may 1 say ono worrl? 
Sir A knar jfydari has already (ex- 

pression to our feelings on l»i»li*iir d* the 
States, but I feel it is my duty, on boh a If 
of the Chamber of Princes, to oxpr(*s.s our 
own sense of deep gratitude to the vVecro- 
tary of State for the assistance tlSiat wo 
have particularly derived from his going 
into the witness box. I am very fr,un» in 
my own mind that 'Their Hi^dmesscs of 
tho Chamber of Princes will very greatly 
appreciate tho assistance that we have 
thus received, and I shouM be grateful if 
this goes on record, because I have no 
doubt that their Highnesses would expect 
me to give expression to that feeling 
here. 
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Iteply hy Sir Samuel Hoare,'] My Lord 
Chairman, I am realiy overwhelmed with 
all the kind things that have been said 
about me, and all I can say is that I 
am extremely grateful to every Member 
of the Committee and to every Delegate 
for having given me the help that they 
have given me during my examination. 
If my , examination has so far succeeded 
it has been greatly due to the general 
co-operation that I have received botn 
from my British and my Indian col- 
leagues. My Lord Chairman, I am very 
grateful for every word that has been 
so kindly said this morning. 

Chairman. 

8401. Secretary of State, I understand 
that you desire to make a statement? — 
Yes. The Committee, my Lord Chair- 
man, will remember that a number of 
questions were asked yesterday afternoon 
about the meaning of the word pre- 
scribed ” and the word prescription ’’ 
in paragraphs 139, 141 and 144. There 
seemed to be an idea in certain quarters 
of the Committee that what was meant 
was a continuing control and interven- 
tion by the British Parliament through 
Orders in Council in taxation questions 
in India. What I am going to say now 
I think will make it quite clear that that 
is in no way the intention of the pro- 
posals in the White Paper. Our inten- 
tion put into a single sentence is that 
either in the Act, or in the Orders in 
Council immediately following the Act, 
we prescribe certain conditions for the 
distribution of revenue, and, having made 
that prescription, that prescription is 
final. The actual carrying into effect of 
the terms set out in the prescription then 
becomes a more or less automatic affair. 
Having made that introductory observa- 
tion, I will describe the position in some- 
what greater detail. “ Prescribed ” 
within the meaning of Proposal 145 is 
used in Proposals 139, 141 and 144. 
These proposals will be dealt with in 
turn. Prescribed is used in Proposal 
139 in three places; the first in line 1 is 
the prescribed percentage of taxes on 
income (other than corporation tax) 
which will be assigned (subject to certain 
conditions) to the Governors’ Provinces. 
This percentage will be prescribed by 
Order in Council once and for all. The 
only reason for not putting the per- 
centage into the Constitution Act itself 
is that it may be difficult to fix until 
after the financial enquiry, the results 

19366 


of which may not be known until after 
the Act IS passed, though not yet put 
into operation. It is intended to make it 
clear in the Act itself that this per- 
centage having been fixed by Order in 
Council cannot be altered by subsequent 
Order in Council. If alteration were 
needed it would have to be by an amend- 
ment of the Constitution Act itself. 

‘ * Prescribed ” is used again in the 
seventh line of Proposal 139. No definite 
proposals have yet been formulated by the 
Government as to the best method of dis- 
tribution among the Provinces, It is a 
technical question of some difficulty. One 
suggestion is made in Lord Eustace 
Percy’s Report, paragraphs 74 and 75, 
though that particular suggestion would 
in any case need some modification to fit 
in with the White Paper scheme. Here 
again it is intended that once the basis 
is prescribed by Order in Council it 
should be unalterable. At the same 
time, although permanent principles 
might be laid down in tbe Order in 
Council, the working of these principles 
might necessitate periodical revision of 
percentages. It is, however, contemplated 
that this process would be of a more or 
less automatic kind and might perhaps 
be delegated under the Order in Council 
to some authority in India such as the 
Auditor-General on the lines suggested in 
paragraph 75 of Lord Eustace Percy’s 
Report. 

“ Prescribed ” is used again in line 17 
of Proposal 139, for the sum which is 
initially to he retained by the Federal 
Government ont of the Provincial share 
of income tax. Hero again this sum is 
intended to be fixed by Order in Council 
once and for all. Proposal 139 gives 
power to tbe Governor-General to hold 
up any reduction in this amount, but this 
is quite separate from the initial fixing 
of the sum. 

“ Prescribed ” is used again in line 8 
of Proposal 141. The difficulty here is- 
that the Staten^ will, under special circum- 
stances, contribute to a surcharge on 
something which does not exist in the 
States. It ie unlikely that it will be 
possible to take as tbe basis of their share 
any assessment of what the surcharge 
would yield if it was actually in operation 
in the States. No final proposal 'has yet 
been made as to the best basis to be used. 
It might, for example, be a contribution 
on the basis of population, but it is 
unlikely that this would bo a very suitable 
test. A more suitable suggestion is that 
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the contribution should be in proportion 
to the revenues of each State and of 
British India. Possibly to prevent 
constant investigation into the revenues 
of the States, percentages might be fixed 
which would hold good for a term of years 
as representing approximately revenue 
proportions. In such a case once the 
principle had been laid down power to fix 
the percentages might again be delegated 
to, say, the Auditor-General in India. 
There is no essential reason why the prin- 
ciple to he adopted for the basis should 
be fixed by Order in Council rather than 
in the Constitution Act itself. This ques- 
tion might perhaps be discussed in the 
autumn by the Committee and Delegates 
with a view to embodying a definite plan 
in the Act itself. 

** Prescribed is also used in Proposal 
144 of the White Paper in connection 
with the subventions to Governors* 
Provinces. Here again the Order in 
Council machinery is suggested, since it 
will not be possible to fix the amounts 
and periods of subventions until after 
the result of the Financial enquiry, of 
which the result may not be known until 
after the passing of the Act. It is, 
however, the intention that, if 
practicable, these subventions should 
either be fixed in amount in perpetui ty or 
be terminable at the end of a stated 
period of years (for instance, in the case 
of Sind). It is undesirable that these 
amounts should bo open to review and 
that the Provinces should be in a position 
to press for an amendment of the Order 
in ^uncil to give them further amounts. 
It is difficult, however, to give a final 
view as to whether the amounts and 
periods of tho subventions can be fixed 
once and for all without power to alter, 
until^ after the report of the Financial 
ehquiry is available. 

My Lord Chairman, I think that 
Members of the Committee will find when 
they come to read this statement in 
greater detail, that I have dealt with 
every case in which the word ** pre- 
scribed or “ prescription. ’* is men- 
tioned in the White Paper. 

Lord Hardinge of Fenshurst. 

8402. Win that he circulated? — ^Yes, it 
will be on the Notes. 

Sir Ahlar Hydari. 

8403. There is one point where you said 
with regard to » prescribed ”, in the 
second of those series that the alteration 


would have to be effected by a change in 
the Constitution Act itself P — Yes. 

8404. That will affect the Indian States, 
and in the change in the Constitution 
Act, will there be any opportunity for 
the Indian States to be consulted? Tho 
(position will be this : That the Indian 
States in determining thoir decision will 
have seen as to what their financial re- 
sponsibilities are, and they will have the 
feeling that this has now been determined 
for all time, but if there can be a change 
by a change in the Constitution Act, then 
they will feel a certain amount of un- 
certainty in this regard? — I think Sir 
Akbar will see when he roads tho state- 
ment that we do not run the risk that he 
has just suggested. Obviously, if a 
change were subsequently made that 
altered the basis upon which tho States 
had acceded, the States would liavo to be 
consulted and a now bargain would have 
to be made. 

Sir Akhar EydaH.'] Thank you. 

Major Aitlce, 

8405. Secretary of State, I want to \)ut 
to you one or two points, first of all, in 
regard to India’s financial position. 
Would it not bo true to say that though 
absolutely her position may bo difficult, 
relatively to the position of most 
countries, sho is in an extroinoly sound 
financial position? — Certainly. 

8406. The second point is this : Her 
debt is relatively cxtromoly sin all; it 
amounts to JS909,000,OQ() outstanding, of 
which B 720,000, 000 are secured on assots 
which are romunorative, leaving outstand- 
ing only £il83, 000,000 not so aocured. I 
have taken these figures from Sir Malcolm 
Hayley’s paper. That is a very excep- 
tional Btato of affairs? — I should agroe- 

8407. Thirdly, 1 understand that of 
£100,000,000 which was put up by India 
during tho War, sho has paid off 
£84,000,000 of that?— That is so. 

8408. Is that not an entirely unique 
achievement for any State that wae in 
the War? — I should say that it was, and 
I wish that other people would follow 
India’s example. 

Marquess of Beading, 

8409. May I ask one question on that, 
only trying to clear it? That £100,000,000 
was a gift, was it not?— It was a gift, 
yes. 

8410. It stands in a different category 
anything else. My recollection of 

it was that it was a voluntary act by 
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India as a gift, and certainly no other 
country has done that ? — ^Yes. I ought to 
correct my answer in view of what Lord 
Reading has just said. It was a gift. 

Sir Austen Chamberlain, 2 May I say I 
was Secretary of State at the time it was 
made. It was a gift; hut when we are 
mentioning that, I think we ought also 
to recall the free gifts made by many of 
the Indian States. 

Major Attlee, 

8411. Yes. I mentioned that as a debt, 
because the money was raised on loan 
and paid off, but you might take that as 
a free gift which had been paid off during 
this very difficult post-War period. Now 
at the present time India is paying a 
sum of 5.17 millions in reduction of debt. 
There are a great many countries, in- 
cluding our own, which have suspended 
debt repayments. The point I want to 
put to you is this, that Indian financial 
adviseiR have followed a course of almost 
excesive financial probity ? — They have 
certainly followed a course of great 
financial probity, and I would add, with 
great success. I think the success is 
shown by the stability of Indian credit, 
as compared with the credit of many 
other tracts of the world that might be 
compared with India, 

8412. There are many financial autho- 
rities, are there not, who suggest that 
in a period of great financial stringency 
such as the present, it is quite a reason- 
able proposition to suspend debt repay- 
ments. India has not done that? — ^I 
have observed arguments to that effect, 

8418. And examples? — And examples 
to that effect. 

8414. The point of those questions is 
that in considering the financial position 
vis-a-vis reforms, one must have some 
sense of relativity, both with regard to 
the general financial position of the 
world, and also with regard to the^ times 
through which the world is passing? — 
Yes, certainly. 

8415. The next point I make would be 
that it would be true to say that the 
broad features of the Indian situation 
are largely dependent on world circum- 
stances? — ^That is so. I assume Major 
Attlee has in mind world prices chiefly, 
when he asks that question. 

8416. World prices. Therefore, the 
financial stringency due to world condi- 
tions will apply whether reforms are 
introduced, or not? — Yes. 

19355 


8417. The difference under a reformed 
Constitution or unreformed Constitu- 
tion is of comparatively small amount, 
as has been brought out — ^the additional 
cost of the setting up of new reforms 
under the Constitution? — ^Yes. 

8418. The next point I ask would be 
with regard to the Reserve Bank. I do 
not want to deal with any technicalities, 
but, given the present world conditions, 
are not those prerequisites for the estab- 
lishment of a Reserve Bank which, in 
effect, become prerequisites for starting 
reforms, very stringent, and do they not 
really depend on world causes more than 
anything that India can do? — ^The two 
are bound up together ; there is no 
doubt about that. Without going into 
detail about the Reserve Bank, I would 
say to Major Attlee that it would, in 
my view, be a great mistake to start a 
Reserve Bank in conditions that would 
undermine its credit and stability 
from the beginning. I would prefer to 
reserve my more detailed views about 
the Reserve Bank until we have got the 
Report of the Reserve Bank Committee. 

Major Attlee, 2 I only wanted to ask 
you on general Constitutional points. 

Marquess of Salisbury, 

8419. I probably ought to know this, 
but when does the Secretary of State 
expect the Report of the Reserve Bank 
Committee? — I understand the Com- 
mittee will probably finish its work 
this week, and I should hope then, if 
this Committee so desired it, to cir- 
culate the Report at once. Perhaps I 
might think that point over; anyhow, 
to circulate it in plenty of time to have 
a discussion, say, in the early autumn. 

I do not think we can look to discussing 
it neixt week with our present pro- 
gramme. 

Marquess of Salisbury, 

8420. Only in the holiday most of us 
will not want to read the subject at 
all ? — Certainly, 

Chairman. 

8421. When you say circulate, do you 
include publication? — I think I would 
like to think that point over. 

Major Attlee. 

8422. The Reserve Bank is to be free 
from political control? — Yes. 

8423. Does that mean that it is going 
to be free, not only from any control 
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by representative bodies, but also free 
from any Governmental dontrol by a 
Finance Minister? — I would suggest fco 
Major Attlee that that is just one of 
the kind of questions that the Com- 
mittee aro considering now. I oonld 
give him an answer, but I prefer to give 
my answer when the Committee has 
issued its Beport. I can satisfy him to- 
day to this extent, to say that it is the 
view I think of everyone that the Be- 
serve Bank should be free of political 
control. 

8424. The Secretary of State will be 
aware that there are several banks en- 
tirely free of any control by Government 
that have come in for criticism? — I think 
the other kind of Central Bank has 
come in for iimcli more criticism. 

8425. I leave that point. The next 
point I ask you is one which has been 
touched on in your reply to-day : On 
the question of allocation between the 
Centre and the Provinces, one realises 
that you have only got one fund for the 
Centre and the Provinces to draw upon, 
that is the taxable capacity of tlio people 
of India, and the allocation of Bovonuos 
between the Centre and the Provinces 
necessarily depends, to some extent, on 
the subjects allocated to it. The point 
I want to ask is this : Has the Secre- 
tary of State considered at all the 
possibility of using subventions from the 
Centre to the Provinces as a means of 
insisting on certain standards of ad- 
ministration ^ — I have never been able 
to see myself how a plan of that kind 
can work in with a Federation, tho basis 
of which is, in the first place, Auto- 
nomous Provinces, and, in the second 
place, Sovereign States. I think Major 
Attlee will find, if he investigates further 
the possibility that he has suggested, hc' 
will come ap against tremendous opposi- 
tion, both from the Autonomous 
Provinces, and from the Indian States. 
That being so, and the fact being also 
that I am anxious that Provincial Auto- 
nomy should be effective, I have never 
been able myself to see how a system of 
grants-in-aid could apply. 

8426. May I suggest this to you — that 
while it is necessary that Provincial 
Autonomy should be effective, it is also 
necessary that the Federation should be 
an effective instrument of Government. 
In other Federations it has been found 
that there is a difficulty in carrying out 
Federal laws through a failure of the 
Provincial instrument. I think that was 


so m the United States of America. The 
concrete suggestion I make is, has it 
ever been suggested that it might be 
possible by a grant-in-aid to the 
Provinces not only to effect some equalisa- 
tion of costs between them, but also to 
ensure through inspection certain 
standards, say, of effiidency in the Police 
Force; that, ultimately, by this means 
the States might also realise him advant- 
age of the plan, and, therefor, you might 
have a position in wliicli by subventions 
from tho Centro the Tnstrnincnt of Tjaw 
and Order was kept clfeclivo in all parts 
of the Federation? — I have considered 
proposals of that kind. Pio])os:ils, for 
instance, affecting Law and Order; pro- 
posals affecting social legislation. My 
difficulty is to see how it will work with 
Provincial Autonomy. I do not beliovo 
it will; but, obviously, lot tlio Oom- 
mitteo and the Delcgaios give tboir minds 
to Major Attlee’s suggestion. T myself 
see every kind of practical difficulty in 
the way of a proposal of that kind. I 
think the Provinces and the Plates will 
both resent the kind of inspe(*tion that 
would be incidental to it. ! do not see 
again where the money is coining from, 
or how the actual porcentagn of grants- 
in-aid is going to be* fixed without the 
most endless trouble with jihe Provinces 
and tho States. I put those practical 
difficulties to Major Aitleo, and I ask 
him to think about tlioiu. I will think 
also about his suggestion, but, as at 
prosont advised, 1 do not socn any way of 
surmounting the difficulties T have just 
enumerated. 

8427. May J suggest three iioints on 
tliat? First of all, whoro tho money is 
coming from. Agr<*ed tliaf. tho Police 
have to bo paid; the question as to 
whether they are paid entirely by the 
Province or by the Provinces from re- 
sources part of whicli aro given wholly 
to the Provinces, part of whIcJi aro sub- 
ventions to the Centro, is merely a 
matter of book entry, the question of 
the assignment of certain Revenues to 
one or tho other. The second point 1 
ask is whether it is not possible to make 
a mistake over Provincial Autonomy, 
just as 1 would suggest a mistake 
was made in local solf-govornnicnt 
in India, when the idoa that Provincial 
autonomy or local self-government meant 
an entire relaxation of Central oontrod, 
I think tho result has been in many Pro- 
vinces of local self-goverpment that you 
have very large subventions from the 
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Centre and no effective control, such as 
we have in this country, by audit and 
inspection over the operations o-f the local 
authorities. I merely put that to the 
Secretary of State as a consideration. 
Thirdly, with regard to the difficulties of 
allocation, in this country, as a matter 
of fact, we have a subventiO'n from the 
Centre to local Police Forces which is 
based upon 50 per cent, of the cost of pay 
and clothing. That is a fairly simple 
method; and we have many other very 
different ways of grants-in-aid which have 
been explored. It is not insuperable? — 
Let, however, Major Attlee work his plan 
out in rather further detail; I do not say 
now, but let him think about it. I think 
he .will find that a proposal of that kind 
would almost certainly bring the two 
Legislatures into conflict, namely, the 
Provincial Legislature, to which would 
have been transferred the activities 
described as Law and Order, and the 
Federal Legislature. I think, in addition 
to that, if his proposal was to be effective, 
it would mean taking the case that he 
has just mentioned, taking the case of 
Law and Order 

8428. I have not said Law and Order, 
if I may say so; it was only the specific 
point of the Police Force itself? — Taking 
the case of the Police, I think it would 
mean almost inevitably a Ministry of Law 
and Order at the Federal Centre, with its 
Inspectors, and so on; and I think Major 
Attlee will find, when we hear the views 
of a good many of the Indian Delegates, 
that there will be a very strong opposition 
to a proposal of that kind. (Mr, Zdfrulla 
Khan.) May I, through you, my Lord 
Chairman, request Major Attlee, whether 
now or in a written note, to give us a 
clearer idea of what exactly he means. 
Would he mean, for instance, that the 
Centre should give subventions to such 
Provinces as are willing to accept them, 
on the basis of a reciprocal arrangement 
of the kind he suggests, or would it be 
oompulsory upon each Province to accept 
a subvention and agree to a certain 
amount of control. If the former, the 
arrangement would not be uniform, and 
his object would not be achieved in some 
of the Provinces. If the latter, why a 
subvention at all? Why not say, you 
want to impose certain restrictions from 
the Centre in any case? What exactly 
are the implications of his scheme and 
* where would he bring a subvention from? 
At present the Provincial Revenues wiU 
provide the cost of all these Services. 


Does he mean you should take away a 
little from Provincial resources and give 
it back to the Provinces by means of a 
subvention, and say, Because you have 
this subvention, we shall impose upon you 
this control^’? 

Major Attlee. 

8429. I will not go into that in detail 
now. If Mr. Zafrulla Khan would look 
at the system in vogue in this country 
with regard to local Police Forces, I 
think he will see that it is not quite so 
difficult as he thinks. The next point I 
would ask would be with regard to pay- 
ments to deficit areas. Take, for in- 
stance, Bengal. Bengal is one of the 
financially poorest Governments in India? 
—Yes. , 

8430. But it is also really a wealthy 
Province. It is due, is it not, mainly to 
the fact of the permanent settlement that 
produces Land Revenue .P — ^A good many 
people would say it was due to the 
financial settlement that was made after 
the Government of India Act as we'll. 

8431. You mean the Meston Settle- 
ment? — Yes. 

Marquess of Heading. 

8432. I do not quite follow. Under 
the Meston Settlement was not even- 
tually a new arrangement made with 
Bengal? — ^My recollection was that there 
were certainly arrangements made over 
one or two yeai's, but my impression was 
that it was changed with Bengal? — (Sir 
Malcolm Hailey.) Under the Meston 
Settlement Provinces generally in the 
aggregate received additional revenues 
to the extent of about six orores of 
rupees. As that left the Centre in 
deficit, contributions were levied from 
various Provinces, except Bihar and 
Orissa. After a time it was found that 
Bengal was hard (pressed to meet its ex- 
penditure and in the case of Bengal, at 
an early stage, the contributions were 
remitted. 

8433. That is what I had in mind? — 
And it wae only at a much later stage 
that they were remitted in the case of 
the rest of the Provinces in 1927. 

Marquess of Heading.'} That is what I 
had in mind, that Bengal’s contribution 
was remitted. 

Sir JV. "N. Sircar. 

8434. May I ask if the figures are 
correct : namely, what was remitted to 
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Bengal was 60 lakhs of rupees? — Fifty- 
nine. 

8436, And what has been taken from 
Bengal (I need not go into details) is 
the whole jute export duty, four crores, 
and the whole of the Income Tax, a 
laige amount of which was realized in 
Bengal? — I do not think the Committee 
would thank me if I were to try and 
dig up all the arguments about the 
Meston Settlement here. 

Sir Fui shotamdas Thahurdas.'] May I, 
apropos of what Sir Nripendra Sircar 
said just now, inquire if Sir Malcolm 
Hailey would be able to enlighten the 
Committee whether Bengal shows the 
largest amount of Income Tax as stated 
by Sir Nripendra Sircar, in view of this, 
that the Income Tax is collected in tllie 
Bengal circle of the Imperial Bank which 
includes Bengal proper, the United 
Provinces, and the Punjab? That is 
the point about it. 

Major G. R. Attlee, 

8436. I think that has gone off on a 
different point. My point was that, 
broadly speaking, you could say that, 
apart from the exceptional position of 
Calcutta and so forth, the Land Revenue 
system under the Permanent Settlement 
has meant that the Government of Bengal 
is able to get a much smaller revenue 
from the land than other Provinces which 
are comparable with (her in wealth? — 
Yes ; that is undoubtedly one of the 
causes of the inelasticity of the revenues 
of Bengal. There are other contributory 
causes to the present position of Bengal ; 
but the Permanent Settlement is un- 
doubtedly one of the factors which has 
kept Bengal from raising its revenue, 
just as it has kept Bihar and Orissa and 
part of Madras and part of the United 
Provinces from doing so. 

8437. The point I want to put is that, 
in any subvention, is it just t(y the other 
Provinces of India that, because the 
method of internal distribution of wealth 
in that Province is one by which the 
Government is able to get a very small 
jrevenue, the amount should be made up 
by those other Provinces ? — 1 think that 
in suggesting a subvention to Bengal, the 
^vernment have had in view less any 
ideal distribution than the fact that very 
clearly Bengal is now working to a very 
kw standard of administration. That is 
illustrated by the fact that it is only able 
at present to spend two rupees, five annas 


per head of its population. That com- 
pares, for instance, with Bombay, with 
eight rupees; Madras, with four rupees; 
the Punjab, with five rupees ; and so 
forth. It was a mere recognition of 
the fact that the standard of administra- 
tion 18 already being kept very low 
by available resources and that, owing 
to exceptional circumstances in Bengal, 
such as high expenditure on the police, 
Bengal has almost inevitably been in- 
volved in a deficit. 

Dr. B. M, Amhcdkar. 

8138. I want to suggest that the stan- 
dai-d of admini.sfcration in Bengal is low 
because Bengal has not been able to raise 
sufficient revenue by reason of the Per- 
manent Settlement. It is another way 
of stating the same thing? — It is one of 
the reasons, but we have to accept the 
fact that the Permanent Settlement is 
there. 

Dr, B, E, Amhedkar,’] That is so. 

Major 0. 7?. Attlee, 

8439. Have you considered in the ques- 
tion of grants to the poo,ror l^rovinces 
the position of tlio backward tracts? 
It is more or loss an accident, is it not, 
say, that Ohota Nagpur should b(» tied 
up with Bihar? Is thero any reasfin why 
iho people of Bihar should have to find 
the money clue to tlic facit that Chota 
Nagpur is a backward area or that the 
people in the valleys of Assam should 
have to find it for the hill parts of 
Assam? Should not those liac.kward areas 
be a charge to some extent on the 
revenues of India as a whole, rather 
than on those Provinces which jwlminis- 
trativo or geographical accident has 
united to them? — (Sir f^amvel Tloare.) 
I agree that they should. In the ense 
of Assam — perhaps the most conspicuous 
case — the cxpcntlitiirc on Ujc buckwc-Kl 
tracts would have to bo taken into 
account when the amount of tlw^ assist- 
ance to Assam was assessed. 

Sir AusUn Chamherluitt '| Will you ask 
whether there is a sum spccifii'ally attri- 
buted to the backward tracts? 

Major 0, B, Attlee. 

8440. That is the point I am going to 
ask. My point is this: If that were 
done would those grants be dependant 
on adequate expenditure by the Govern- 
ment being made in those {backward 
areas?— Yes, certainly. 
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8441. I have only two more points. 
One is the question of Provincial borrow- 
ings, which is dealt with in Section 149 
on page 76 of the White Paper ^ — ^Yes. 

8442. The Government of a Governor’s 
Province have power to borrow, and so 
forth. , Have you considered at all the 
Proposal made in the Simon Commission 
Report for a provincial loan fund, so 
that the demands for loans should be 
brought together with the Government 
of India’s requirements and those of the 
Provinces into some kind of standing 
Loan Fund? — ^Yes, and I think it might 
be a very good plan. I would not like to 
tie myself down to the plan as an exclu- 
sive plan. One has to remember t6at the 
Provinces will be autonomous, hut my 
own view would be that if they are going 
to raise money cheaply they will have to 
have some common action of that kind, 
otherwise they are likely to pay much 
higher rates of interest for their loans. 
I think they must study the market, and 
there must be some sort of relation be- 
tween the loan iiolicy of one province 
and another, but it will have to be a 
voluntary arrangement, as I see it. 

8443. There again I would ask you not 
to make autonomous independence. Pro- 
vincial autonomy is only within the 
Federation, and, therefore, the Federa- 
tion might impose such conditions as 
would make for the good of the whole. 
The last point is with regard to the ex- 
penditure on Defence. You are aware 
that the S’imon Commission went at con- 
siderable length into this question of 
Defence? — ^Yes. 

8444. And suggested, quite apart from 
questions of capitation grants, that part 
of the burden that India bears is due to 
the fact of its possessing the one exposed 
land frontier in the British Empire. 
Have you considered at all the possibility 
of any part of that burden being taken 
over as an Imperial burden? — It is a 
question, of course, that has constantly 
been <^scussed between India and Great 
Britain for many years, and it is one 
of the questions that will emerge out of 
the capitation tribunal docision. I would 
prefer, if Major Attlee would allow me 
to do so, to wait until the autumn when I 
should hope to be able to make a fuller 
statemcnb of the results of the Capitation 
Tribunal that I can to-day. When Major 
Attlee reminds me of the Simon Commis- 
sion recommendations about Defence, I 
think I would like to add this observa- 
tion : The basis of the proposals of the 


Statutory Commission were really to 
segregate Defence from Indian Govern- 
ment; to make it exclusively an Imperial 
obligation. I am not now going into the 
financial reactions of a proposal of that 
kind. We went very fully into the pro- 
posal, and the more we went into it the 
more we came to the view that adminis- 
tratively it would be very diffioidt, and, 
politically, it would be unwise to segre- 
gate this great Department from the rest 
of Indian Government ; to make it a 
watertight Imperial concern. I can say 
without breach of confidence that I think 
the people who criticised the proposal 
most strongly, and most effectively, were 
the soldiers themselves. The soldiers 
themselves took the view that it would 
be a mistake to isolate Defence from the 
Railway administration, and from all the 
other activities in India, and the effect 
of it would be to make Indians look with 
even greater suspicion at the Defence 
Department than they may do at the 
present time. 

8445. I do not want to raise the 
administrative point but merely the 
financial point as related to the Consti- 
tution ? — ^Yes. 

Major Attlee.2 Because my point would 
be that this financial obligation is on 
India, and yet the foreign policy on 
which Defence depends is a Reserved sub- 
ject, and my suggestion would be that as 
long as that was a Reserved subject India 
had a claim to some relief on a question 
of defending itself. Complete autonomy 
might have the obligation of Defence, 
and, in the meantime, the obligation 
should be ours. I do not su gg est it is not 
shared to some extent by the Navy now, 
but, as regards the rest of the Empire, 
I suggest that India, considering she does 
not control the policy, does have a very 
heavy burden, and the only chance of 
lightening the burden on the Central 
Government, and of their getting more 
money, seems to be in some reduction of 
the Defence charge’s. 

Sir Austen Ghamberlain,'] I hope Major 
Attlee will not forget that this country 
has a very heavy reserve liability in 
respect of Defence. 

Major Attlee, 

8446, Other parts of the Empire pay 
less? — Major Attlee is raising a very big 
and a very controversial issue upon which 
there has been a discussion for genera- 
tions. What I can tell him, however, is 
that this was one of the issues referred 
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to the Capitation Tribunal composed, as 
he will remember, of impartial British 
and Indian Judges, and I should hope 
to be able to make an announcement on 
the subject when we resume our discus- 
sions in the autumn. 

Major Attlee.2 Thank you. 

Marquess of Beading, 

8447. In the reference you made to the 
Capitation Tribunal, and to the matters 
there being considered, was the question 
'raised before them definitely, apart from 
the one just now mentioned, of Imperial 
contributions to India, in relation to 
Defence? — ^Yes. 

8448, I do not want to ask any more 
if you tell me it wasp — ^Yes, it was one 
of their Terms of Reference. 

Sir A 7c bar ILydari. 

8449, My question relates to the 
question of Railway accounts. A dis- 
tinction has been drawn between the pur- 
pose for the Railway Depreciation Fund 
and the appropriation for reduction or 
aToidanoe of debt. I understand 
that the debt originally raised 
from the market in respect of railways 
would have disappeared by the provision 
for the avoidance of debt and be repvo- 
eented by debt from the Railways 
to the Central Government, The 
distinction between the purpose of 
the Railway Depreciation Fund and the 
appropriation for reduction of debt has 
been explained and the explanation loads 
to the following conclusion : That 
the debt originally raised from the market 
in respect of railways would, by such an 
appropriation for the avoidance of debt, 
have disappeared, and this debt would he 
represented by a debt from the railways 
to the Central Government. Looking to 
Sir Malcolm Hailey’s Memorandum on 
the first page I find that on the receipts 
side the item is nil under “ Raihvays,” 
and on the expenditure side there is an 
item of about 6.89 cxxires under “ Reduc- 
tion of debt.” I want to know whether 
this item << Nil ” on the Receipt side is 
after making due provision for deprecia- 
tion? — (Sir Malcolm Sailey,) The figure 
T have given on the first page does repre- 
sent the figure after making due 
allowance for the reduction of debt. It 
is a very technical question, but that is a 
correct answer to that particular point. 

8450. On the other hand, the figure 
which you have put down for reduction 
of debt on the expenditure side, 6.89, 


includes also, I suppose, whatever is 
required for the payment or reduction of 
debt on account of capital expenditure in 
respect of Railways? — What I have given 
on page 1 is the regular Revenue 
Budget, and the item put down for tlie 
reduction of debt is ecjuivalent to 
expenditure in the general Revenue 
budget. Our Railway Budget is sepa- 
rate, and the mere fact that there lu-e 
no profits from the Railways means to 
say that taking all those heads togothor, 
namely what is put apart tor deprecia- 
tion and appropriation tovvards- pay- 
ment of debt, there has not boon a 
sufficie^nt surplus of iiicoino to justify any 
payments to general Revenues. If Rir 
Akbar would care, I could, of course, 
give him a fuller statement which woulti 
take account of the various technicali- 
ties involved in the Railway position ; 
they are very technical indeed, and, 
perhaps, it 'would bo miioli mono satis- 
factory, because these matters want 
stating very accurately, if I gave him 
tliat written statement in reply to his. 
question. 

Sir Akhar Eydari,^ I do not want to 
enter into any tGchuicalitios, 1 simply 
want to invite your attention to the fact 
that in tho Federal forecast i>f Lho Poroy 
Committee, there was an entry of -5- 
crores under Railways, and what' I want 
to submit to you is whether it is not 'a 
fact that if you make on the expenditure 
side full provision for tho redaction or 
avoidance of debt, then on tlio receipts 
side you must at lonsfc give credit "bo 
general Revenues for tho intorost on the 
amount of tho debt that is roiirosontod 
by the capital spent on Railways. 

Sir Bari Singh Ooiir. 

8451. Perhaps Sir Malcolm Hailey 
would answer that question by giving Sir 
Akbar^ Hydari the liistory of ilic quin- 
quennial agreement which the Legislative 
Assembly entered into with tho Railway 
authorities. That would iniin#*(liat(‘ly 
^ar up the wliolo ])o.sition ?— (Sir Samuel 
Uoare,) I should think, Sir Akbar, we 
would like to consider your quosfcion and 
we will send you a detailed answer. * It 
is rather a technical question, and I 
should like to look into it. 

Sir Akhar Hydari, 

8452. Thank you. What I ‘wanted to. 
j^omt out was that the position iwhich 
emerges from Sir Maloolm Hailey’a 
Memorandum should take account of tho 
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tact that there would probably be S 
crores more on the receipts side, if this 
question is settled in the way in which 
it should be settled ? — (Sir Malcolm 
Kailey.) I am afraid I could not admit 
that now. The figure that was given in 
the Percy Report, of course, assumed an 
economic recovery which would give us 
net Railway receipts over and above 
Railway charges. That recovery has not 
so far taken place. 

Lord Eustace Percy, 

8453. For the purpose of the state- 
ment which IS going to be drawn up, 
flight I suggest that the real question 
is this : Whether in this Budget of 1933 
to 1934 which appears in Sir Malcolm 
Hailey’s Memorandum, is not the 
fact that the Railways, while earning 
depreciation on their fixed capital, are 
not able to make any contribution to- 
wards the amortisation of the debt 
borrowed by the Government of India on 
their behalf, and that the whqle of that 
amortisation has to be made out of 
General Revenue and it comes into the» 
figure of 6.89 P — In other words, they 
are not able to make any such contri- 
bution to general Revenues, as would 
assist the general Revenue position and 
thereby case the charge which we have 
to make for reduction of debt. 

Sir Ahhar JELydari, 

8454. No, it is not only that, but it 
is also this, that if you make a provi- 
sion on the one side for depreciation, 
and keep your Railways in an absolutely 
up-to-date condition, then is it fair that, 
on the other hand, general Revenues 
should be made to pay again for the 
amortisation of the debt on account of 
Railways — in other words, that ulti- 
mately there should be a continuous 
drain upon the general Revenues of 
India on the receipts side 5 that, ulti- 
mately you may get all your Railways 
for nothing ? — That is an alternative 
method of dealing with Railway debt. 
There have been* two methods considered. 
I, of course, have given the figures here 
as representing the results of the 
present method. It would be pos^iiblc, of 
course, to make the Railways responsible 
entirely for their own debt. That is an 
alternative method of dealing with it; 
but there are many technical issues in- 
volved, and if Sir Akbar would care to 
have them dealt with in a eeparato 
Note, we could, of course, do 


8455. I was only referring to the ques- 
tion of principle — whether simultan- 
eously, you should make full provision 
for the depreciation of a property so as 
to keep it absolutely up-to-date, includ- 
ing the amount for obsolesence, and, on 
the other hand, and simultaneously put 
on on the expenditure side an amount 
to .wipe out the debt which is repre- 
sented by that property. That was my 
question of principle that I wanted you 
to consider .P — It comes back really very 
much in general terms to the point to 
which the Secretary of State referred in 
answer to Major Attlee as to whether 
we are, or are not, making too large a 
provision for reduction of debt on the 
.whole. 

8456. Of course, he asked on account 
of the present conditions? — ^Yes. 

Sir Akhar Hydari.^ I am asking from 
the very nature of the case whether that 
is really right. 

Sir Purshotamdas Thahu^das.'] May 1 
say one word about this? This same 
question was discussed between Sir 
Akbar Hydari and representatives of the 
States at the India Office, and myself 
and Dr, Shafa’at Ahmad Khan as re- 
presenting the British-Iridia part at the 
Federal Finance Sub-Oommittee last 
December. This is a question on which 
there is substantial difference of opinion, 
if I may say so. 

Dr. Shafa^ at Ahmad Khan,'] Yes. 

Sir Purshotamdas Thahurdas.] I sent 
to Sir Findlater Stewart, who presided 
over that informal conversation, a copy 
of the letter, and I do not think that it 
will be conducive to throwing more light 
on the subject if it is to be discussed 
in this manner. It is a highly technical 
question and, on behalf of British-Iudia, 
we hold the view that the provision 
which was being made, if it errs at all, 
errs on the side of too much being pro- 
vided and not on the side of too little 
being provided. 

Sir Ahhar Hydari.] Then you are on 
my side? 

Sir Purshotamdas Thahurdas,] No, I 
am not, You want more to be provided 
in addition to this 6.83? 

Sir Ahhar Hydari,] More should be 
provided, according to you. 

Sir Purshotamdas Thahurdas,] I say 
too much is being provided. Your con- 
tention is that this is not adequate, and 
that 5 crores more should be added. 
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Sir Alibar lBiydari,'\ No, my contention 
is quite different. I say that if you 
provide 5 crores for depreciation on the 
expenditure side, then you should not 
provide as much as 6.89 crores on the 
Revenue side. 

Sir Purshotamdas Thahurdas.] I am 
afraid I did not follow that. Then there 
is no difference between us. 

Lord Bustace Percy.] I quite agree 
with Sir Purshotamdas Thakurdas that 
it no use trying to discuss it here. The 
only point is whether the provision for 
amortisation for the capital at charge in 
respect of the Railways should be made 
out of general Revenues or out of Rail- 
way Revenues. That is the only point. 

Chairman,'] I hope we may get hack to 
the examination of the Secretary of State 
as soon as possible. 

Witness,] We will look into it again for 
Sir Akbar, and we will send you and Sir 
PurshotamdsiiS Thakurdas a fuller Note. 

Sir Ahhar Hydari, 

8467. And whether it should he made at 
aUP— Yes. 

Sir MariAihhai N, Mehta, 

8468. With regard to Finance, 1 may 
allude to the very question which Sir 
Akbar Hydari put by saying that at the 
recent meeting of the Railway Board sub- 
committee Sir George Schuster explained 
the position, and, perhaps, Sir Malcolm 
Hailey may derive some assistance from 
Sir (^orge Schuster as to how he ex- 
plained the depreciation charges and the 
provision for the amortisation of the debt. 

1 have no more questions on that point, 
but there is one other question I might 
ask. In the Federal Finance Committee’s 
Report of the Third Round Table Con- 
ference, it has been provided that when- 
ever States during the first period of 
ten years were called upon to make any 
contributions, or rather, if the remission 
of tribute was suspended during the time 
on Account of emergency, the Report 
says that such amount sliould be taken or 
should be adjusted against any contribu- 
tions the States may he asked to pay as 
surcharges. The matter has been entirely 
omitted from the White Paper. May I 
request, if any reaeon may be given for 
this omission? — (Sir Samuel ILoore,) I can 
assure Sir Manubhai Mehta that if the 
detail is omitted from the White Paper, 
it is only because the White Paper does 


not cover every detail. There is no in- 
tention of altering the arrangement that 
was then agreed. 

Mr. Zafrulla Khan, 

8459. My Lord, 1 have some questions 
to put to the Secretary of State on imra- 
graph 61 of the Introduction at page 31 
of the White Paper. Secretary of State, 
you informed the Committee, and, if I 
may say so with respect, 1 agree entirely 
with you in that matter, that tributes 
paid by some States at present arc 
neither immoral nor iwicked in their own 
selves, but that you find it would be 
anomalous under the kind of Const! but! o|| 
that we are framing that some units 
should continue to make contributions of 
that description to the Federation ? — Yes, 

8460. And that, therefore, it has been 
found desirable to visualise their ultimate 
abolition? — ^Yes. 

8461. Miay 1 understand from this that 
any other kind of arrangement which 
would equally inconsistent with the 
kind of Constitution that iwo are fram- 

« ing, would also be considered equally un- 
desirable?— -L should like to- know what 
any other kind of arrangement was before 
I gave an answer to that question. 

8462. I shall put it to you. i under- 
stand the principle Is that payments 
of that kind from some of the units to 
the Federation are extremely undesir- 
able. Would it be desirable to impose 
upon the Federation payments in favour 
of some of the units upon similar con- 
siderations?— I find a clifiiculty in 
answering that question until T see it 
in a more concrete form. 

8463. Shall I proceed to put it In a 
more specific form? — ^Ycs. 

^64. Was there or was there not no 
quid pro quo for those tributes when 
they were agreed t{) be paid? Shall wo 
start from that 1 should say 

that there was, but I hope Mr. DavJd- 
son will correct my answers in a field 
upon which he is a particular export. 

1 would say that there was. 

8466. Will that quid pro quo continue 
or not continue after the trlWtes have 
been abolished? — Yes. 

8466. Without any return which was 
fixed under the treaties on the other 
side P—Except that we set the tributes 
and the immunities against each other. 

8467, To that extent only, but w'here 
there are no immunities and there are 
only tributes which will be aboliahodp— 
Yes, I think it would be true to say that. 
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Sir Mirza M. Ismail. 

8468. Not necessarily.? — ^What does Sir 
Mirza say? 

Sir Mvrza M, Ismail.'] Not necessarily, 
because the indirect taxation has in- 
creased. That would not necessarily be 
the case because when these tributes 
were levied the indirect taxes paid by 
the States to the Central Government 
were nothing like what they are to-day. 
The States are paying a much larger 
proportion of the share towards Im- 
perial Defence or for Imperial purposes 
than they did when these tributes were 
imposed upon them. It is not m every 
case true to say that they received any 
return for the tributes that were im- 
posed upon them. It was not so in every 
case. 

Mr. Zafrulla Khan.] I thought it was 
a case of treaty really, not so much a 
case of imposition. 

Sir Mirza M. Ismail.] I do not know 
whether treaty ’’ is the right word to 
use, when we remember the circum- 
stances in which it was made. I do not 
say that there were no good grounds 
for it. 

Mr. J. C. C. Davidson.] The short 
point, Secretary of State, is this, that 
at the time when the treaties were made 
the ooutribution was asked for in return 
for certain military guarantees. Since 
that time by indirect taxation the de- 
fence of India has been provided for in 
part by payments by States subjects; in 
other words, the States have actually 
contributed to the general defence of 
India which was not the case when the 
tributes were first exacted. 

Mr. Zafrulla Khan. 

8469. Without pursuing that aspect of 
the matter any further, that was really 
introductory to .what I was going to put 
to clear the ground : If that would be the 
case with regard to the tributes, what 
I am anxious particularly to draw atten- 
tion to is the question of oompeusation 
for ceded territories. With regard to 
the ceded territories, it is true, generally, 
is it not, that the Davidson Committee 
found that at present there is no surplus 
which is being enjoyed by the Govern- 
ment of India out of these ceded districts 
— generally? — That was so, .was dt not, 
Mr. Davidson? 

Mr. J. 0. G. Davidson.] That is so. 

Mr. Zafrulla Khan.] Apart from that 
question, if you remit tribute, you are 
forced to epnsider this question in this 


light also. I want to understand, if 
tributes are undesirable, althougJi in 
themselves not being immoral or wi*ong 
or wicked, but being undesirable because 
it is not desirable that certain units 
should make payment to the Federation, 
how far is it desirable that the Federation 
should make payments to certain units for 
territories ceded by them under treaties 
made years ago? 

Mr. J. C. 0. Davidson.] If I might 
intervene the answer is this : 1 think: 
it wonld be found to be clearly set 
out in the Report of the Indian 
States Finance Committee, that the 
origin of contributions and ceded 
territories was the same, and in 
point of fact territory was ceded merely 
to ensure a contribution ; in other 
words, that funds would be available to 
carry out military obligations .which the 
East India Company and Government 
undertook. I refer to Chapter III, para- 
graphs 33 to 39, contributions and con- 
clusion on pages 34 and 35; to Chapter 
IV, paragraphs 91 to 105, contributions and 
conclusions on pages 64 and 65; and to 
the concluding chapter, paragraphs 434 
to 449. We came to this conclusion, that 
if tributes could find no place in the 
Federal Constitution, equally the only 
alternative would he to give hack to the 
States the territories which had been 
ceded by them which in that respect were 
the same as tributes, and that is a matter 
which was discussed at the Finance 
Sub-Committee of the Round Table 
Conference last year, and in para- 
graph 27 of the Report they say: We 
therefore accept their view that States 
which in the past have ceded territory in 
return for protection are entitled, equally 
with the States now paying cash contri- 
butions, to some form of relief,” and it 
goes on to say : “ (Most of us agree with 
the co-nclusion of the Davidson Committee 
that the net value of the territories at 
the time of cession constitutes the fairest 
basis for calculating the relief to he 
granted when such relief is desired by a 
State. This, however, assumes that retro- 
cession of the territories in question, or 
failing retrocession an exchange of terri- 
tories in favour of the States concerned, 
is not found to he a practicable alter- 
native.” 

Sir Ahhar Hydari.] May I ask, is it 
not a fact that with regard to ceded 
territories too the cession of those terri- 
tories has enabled India to be what it is : 
that if particular territories which were 
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usually mostly those on the coast or the 
seaboard had not been coded, then the 
Federal GoYernment would not have been 
in possession of all the sources of revenue 
and would have had imposed upon it 
much more expenditure than what it has 
at present on account of the cession of 
these territories so that the quid pro quo 
on account of this cession continues to be 
operative. 

Mr. Zafrulla Khan. 

8470. Thank you very kindly. May I 
carry the matter one step further? 
Assuming that some form of compensation 
is called for in that respect, I wish 
to understand this aspect of it : 
With regard to the tributes, we 
know that there is this cash payment 
being made and that you want to abolish 
it. With regard to those ceded terri- 
tories, what IS the contribution which 
these ceded territories are making over 
and above the ordinary expenses of their 
own administration and beneficient De- 
partments, particularly towards the De- 
fence of India, which migSht be regarded 
as the contribution of those particular 
States to-daj' towards military expendi- 
ture? — ^Here again I would invite an 
observation from Mr. Davidson. My own 
answer would be that the Government 
of India would say they are making 
nothing out of these coded territories at 
all. The States, however, might say that 
if .they administered them they might 
make something out of them. Which is 
right I do not know, but (perhaps Mr. 
Davidson would add an observation to 
my answer. 

Mr. J. C. C. Davidson.2 The answer to 
that, Secretary of State, is this : Under 
modern conditions in British India 
Government is not run at a profit. 1 
thing the States have claimed (for in- 
stance, I think Baroda undoubtedly has 
claimed) that their administration is 
different from that of British India and 
that if their administration had been in 
force in those territories which had been 
ceded it might have been a less expensive 
form of government. 

Rao Bahadur Sir Krishnama Ohari.’] 
May I also mention another circumstance 
which I mentioned at the Third Round 
Table Conference : that the territories 
ceded by Baroda were intended for the 
maintenance of a separate force of 5,000, 
but at the present moment only about 
700 troops are maintained in Baroda, and 
the rest of the troops have been amalga- 


mated with the Indian Army and to 
that extent these territories pay for a 
largo portion of tlie Indian Army. All 
these details were discussed at the Third 
Round Table Couference before we agreed 
on that report, and I respectfully submit 
they should not be reopened again. 

Mr. Zafrulla Khan, 

8471. Very good. May I go on to 
another topic? It is only one or two 
aspects that i wanL to put to the Secre- 
tary of State with regard to something 
suggested by Major Attlee, which I want 
to be clear a bout P — May 1 just before 
Mr. iSafruUa Khan departs from the 
question of tributes say in a soiitoiico of 
two my own view about the question? I 
am quite aware that many anomalies can 
be urged against any such arrangement 
as that suggested by Mr. Davidson’s 
Committee, and I am quite aware that 
historically you can make every kind 
of case against every kind of aiition in 
this or that instance. I am, however, 
quite clear that they are a tiresome form 
of contribution; that, judged by modern 
conditions, many of them aro very un* 
suited to a now Constitution, and that, 
quite apart from their justice in the past 
and the historical reasons that led to 
them, it would be a very good thing to 
get thorn cleared out of the picture iu 
any new Indian Constitution. Further 
than that, that Members of the Com- 
mifctoo and Delegates should reiuoinber 
that there is not a very largo sum at 
stake. Under a system -of auniiitios 
and setting the tributes against the 
immunities, it would involve an expendi- 
ture of about £280,000 a year, i am 
inclined to think that from every point 
of view, the point of view of both British 
India and the point of view of the Indian 
States, it would bo worth making an 
expenditure of that kind under the new 
Constitution. It would bo worth clear- 
ing out of the way a number of those 
rather tirosomo questions, for if they aro 
not settled in a rather rough and ready 
way at the start bliey will, I believe, lead 
to almost endless friction in the future. 

Marquess of Zetland. 

8472. Did you say £280,000.** — The 
figure I gave, I am romindeil, was for 
the ceded territories. The figure for the 
tributes and the immunities would be a 
further figure of about 50 lakhs. 

Mr. Zafrulla Khan.1 Wliat would be 
the total in lakhs both in* respect of 
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tributes and for oompensation for ceded 
territories ? 

Bao Bahadur 8ir Krishnama Chari,'] 
Excluding immunities? 

Mr. Zafrulla Khan. 

8473. Yes? — (Sir Malcolm Hailey.) It is 
R little difl&cult to calculate the exact 
amount of the immunities, but you may 
take it between f of a crore and one 
crore. Those would be probably the 
minimum and maximum jfigures. 

8474. Annually? — ^Annually. 

8475. Now, Secretai-y of State, if you 
will 'be kind enough to answer, there are 
one or two questions on Major Attlee’s 
aspect of the proposal. I do not want to 
press you if there is any difficulty about 
it. The position is this : If under the 
scheme of Federal finance which is at 
present in contemplation in the White 
Paper there were available to the Federa- 
tion resources from which they could 
make subventions to the Provinces, do 
not you think the Provinces would claim 
from the very beginning that they should 
be given a larger share out of the Income 
Tax if the Federal sources of revenue 
are to leave large sums to the Centre for 
making subventions to the Provinces? — 
(Sir Samuel Hoare.) I think that would 
certainly be the case. 

8476. On the other hand, if the centre, 
in Older to be able to make these sub- 
ventions to the Provinces, wanted to take 
away any source of revenue at present 
allotted to the Provinces, do not you 
think they would resist it very stoutly? — 
I think they would. 

Sir Ahdur Bahim. 

8477. Secretary of State, may I draw 
your attention to Proposals 134 and 13o 
at page 73 of the White Paper? — ^Yes, 

8478. Bo I understand it correctly, that 
under these proposals the commitments 
and obligations of India would be a 
liability both on the Federal and Pro- 
vincial revenues? — It is a question that 
rqfers less to finance proper, does it not, 
and more to legal rights after the Con- 
stitution comes into operation? 

8479. Yes; but what 1 moan is that the 
obligations of India would be a charge 
both on the Federal and Provincial 
revenues ? — The previous obligations, yes ; 
the obligations- previous to the Con- 
■stitution. 

8480. In that case, so far as the credit 
of India ie concerned, with respect to the 
previous obligations, that would not be 


affected by any allocation of revenues 
between the Federal Government and the 
Provincial 'Government. Is not that so? 
— ^I think Sir Abdur Rahim is right, that 
so far as the assets are concerned, that 
IS so. 

8481. Then, fuiiiher, the White Paper, 
provides for the Governor-General having 
a special responsibility with regard to 
the credit and financial stability of the 
whole of India? — ^Yee. I suppose Sir 
Abdur Rahim means of the Federation. 

8482. Does not it mean ot the whole of 
India? — No; it means the Federation. 

Dr. Shafa^ at Ahmad Khan. 

8483. It does not apply to the Pro- 
vinces only — No, X have said it applies 
to the Federation. 

Sir Ahdur Bahim. 

8484. The credit of the Federation, yes. 
At any rate, so far as the Proposals 134 
and 135 are concerned, that concerns the 
whole of India. My object m putting 
these questions was that I suggest to you 
that to that extent the allocation of 
revenue between the Centime and the 
Provinces would make no difference. I 
want to ask you one or two questions as 
regards the statement on the Financial 
Memorandum. May I draw your atten- 
tion to page 23 of this statement, the last 
paragraph? There you refer to six to 
ten crores as being the deficit which is 
due, not to the setting up of the Federal 
Government and the Centre, but to the 
setting up of autonomous Provinces upon 
a self-supporting basis? — ^Yes. 

8485. May I take it that this sum 6 
to 10 crores includes the loss to the 
Central Revenue of Burma separating? — 
Yes. 

Lord BanheiUour, 

8486. What is the reference? — The re- 
ference is to the speech I made com- 
menting upon Sir Malcolm Hailey’s 
Memorandum, pages 23 and 24. 

Sir Ahdur Bahim. 

8487. I wish to draw your attention tjo 
the Second Volume of the Simon Com- 
mission Report at page 219? — If you will 
tell me what it is, I daresay I shall re- 
call it. 

8488. That is the Layton report. There 
figures are given showing that the 
accumulated deficits since the Montagu- 
Chelmsford Reforms amount to no less 
than Rs. 80 crores towards meeting which 
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the Prov-mcial contributions provided 
some Rs. 50 crores. Therefore, the pre- 
sent situation of the finances of India is 
not entirely due to the world economic 
depression, but there has been a deficit 
going on since 1921-1922. Is not that so? 
Is that a correct statement? — (Sir Mal- 
colm Hailey.) Yes, that deficit occurred. 
We were still carrying at that time a 
great deal of expenditure due to opera- 
tions in Afghanistan and on the frontier. 
It was partly responsible for the deficits 
which were incurred in those earlier 
years, 1921-1922. 

8489. Do you suggest that but for those 
operations there would not have been 
those deficits? — Those oiperations were 
largely responsible for our deficits. I 
would not be able to give a precise answer 
without analysing the whole reason for 
the deficits, but my recollection is very 
clear of the large extent the deficits iwere 
due to Froiltier and Afghan operations. 

8490- My object in putting these ques- 
tions is in order to draw tho attention 
of the Secretary of State to these 
facts is that apart from world re- 
covery there would he still a finan- 
cial situation in India which has to* 
be taken into consideration, and I 
am suggesting this, that so far as 
making the Provinces autonomous is con- 
cerned, if that has to wait until the Pro- 
vincial Governments have been started on 
what you have described as an even keel, 
that may mean an indefinite waiting? — 
(Sir Samuel Hoare.) I do not think so. 
1 think if Sir Abdur Rahim will look at 
the answers I have given about times and 
seasons more than once, particularly the 
answer I gave to Dr. Shafa’at Ahmad 
Khan, and I think to Sir Tej Bahadur 
Sapru, he will see that is not what I 
contemplate. I do not assume that an 
even keel means that a Province would 
have no debt, but I do assume that it 
has made satisfactory arrangements to 
deal with that debt, and that there is a 
reasonable prospect of its being able to 
deal with the debt in the future. 

8491. What I would put to you is this : 
Supposing, as proposed in the White 
Paper, the Income Tax was divided in 
the way proposed, 50 per cent, and 50 per 
cent., ahd the jute duty was allotted to 
Bengal, as you have made quite clear, 
then, in that case, the Provinces would 
be able to go on without serious anxiety 
as to the immediate future. Of course, 
nobody can be sure about the finances of 


a country like India? — There is a great 
deal in what Sir Abdur Rahim says. 
There is the further point — I do not want 
to exaggerate it unduly, but it is a 
further point that he must take into 
account, namely, that, as things are now, 
the Provinces can go on drawing almost 
indefinitely upon Central Funds. 
Obviously, if the Provinces are really 
going to become autonomous and are 
going to be responsible in the future for 
their finances, they cannot depend in the 
same way on this kind of dole from the 
Centre in the future. 

S492. And it is really not fair to the 
Centro? — It is fair neither to tho Centre, 
nor is it fair to the Provinces, because 
under any arraugeinont of that kind, it 
cannot be said that they aro really 
responsible for tlieir own affairs. 

8493. Exactly; that is why 1 am sug- 
gesting there is all the more reason why 
you should try to makn the Provinces 
financially autonomous, as soon as pos- 
sible, and cast the responsibility on the 
Provinces themselves to carry on their 
Government without looking always to 
tho Centre? — That is very much the basis 
of onr proposals. 

8494. And, of course, in case of any 
emergency, the Centro, I understand, 
would have the power as providcKl in the 
White Paper, of calling upon tho Pro- 
vinces and tho States for contributions? — 
Yes, there is tho surcharge upon the 
Income Tax. 

Sir Avstoi Clunnbv.rlam, 

8496. Thoi*c is only one point about 
which I wish to fiuostion you, Reerotary 
of State, in order to clear up sonie doubt 
which exists in my mind about para- 
graphs 139 and 141 of the proposals. 
Paragraph 139, as T understand, con- 
templates that Income Tax at a certain 
rate will bo divided in proscribed propor- 
tions between tho Federation, on the one 
side, and tho Provinces together with 
such States, if any, as may agrex^ to 
subject themselves to Income Tax, on tfie 
other, to bo divid(*(l h(*twc<‘u tho two in 
proscribed proportions? - Vcv. 

8496. ITow do yon arriv<' at the rate of 
Income Tax? Paragraph 141 deals with 
additional Income Tax, called surcharges 
on income which may he required to meet 
Federal necessities. That is so, is it not? 
—Yes. 

8497. Is any addition to Income Tax, 
beyond the rate contemplated in para- 
graph 139, to be considered a surcharge? 
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— (Sir Malcolm Hailey,) Sir, I do not 
think that paragraph 139 proposes to do 
anything except to lay down a principle 
of allocation, that is to say, the principle 
of allocation would be that taking Income 
Tax as a whole and all its heads, 50 per 
cent, might go to the Provinces; then it 
would be necessary to prescribe how that 
distribution should be made as between 
the Provinces, and there are various alter- 
native systems. 

8498. I do not want to go into that at 
the moment ; your answer is sufficient for 
my purpose. Under Article 139, it will be 
decided that Income Tax is to be divided 
between the Federal Government and the 
Provinces in certain proportions? — ^Yes. 

8499. If a rarcharge is levied under 
paragraph 141, ^the whole of the surcharge 
is reserved to the Federal Government? 
— ^Yes, that is so. 

8500. How do you decide whether an 
addition to Income Tax is a surcharge, 
or not? If you do not prescribe a 
basic rate, any increase above wihich 
is a surcharge, how do you decide 
whether that increase is, or is not, a 
surcharge, and is, or is not, to be dis- 
tributed in the prescribed proportion to 
the Provinces or, on the bther hand to 
be reserved only to the Central Govern- 
ment? — I think I might best illustrate 
that from what we have recently done 
in India. We lay down in our Income 
Tax Act certain rates of Income Tax, 
that is to say, using our expression, so 
many annas m the rupee. For emer- 
gency purposes, wo have put on that a 
surcharge of 25 per cent, and it would 
be a surcharge of that nature to which 
141 applies. It is not a general in- 
crease of Income Tax rates, but it is a 
specific surcharge on those rates. 

Earl Peel. 

8501. It is like the charge of the sur- 
tax in this country, is it not? — (Sir 
Samuel Jloare.) Sir Austen’s question, 
if I understood it, is this : when 
does the ordinary Income Tax become 
the surtax? 

Sir Austen Chamberlain. 

8502. What is the dividing line be- 
tween ordinary Income Tax and a sur- 
charge? Is it that the one is expressed 
in annas in the rupee, and the other is 
expressed as a percentage of the ex- 
isting tax? — There is no distinction in 
amount at all. It twill rest with the 
Federal Legislature, and the Federal 
Legislature will decide, under paragraph 


140. If Sir Austen will look again at 
140, I think he will see that it is the 
framework within which the Legisla- 
ture would act. 

8503. But if it is Income Tax, under 
139, no equivalent contribution, I under- 
stand, will be paid bs any State, except 
a State which expres^y agrees to subject 
its people to Income Tax? — Yes. 

8504. If it is a surcharge under para- 
graph 141, the State which has not agreed 
to subject itself to Income Tax will pay 
an equivalent contribution? — ^Yes. 

8505. Is it to be expected that the 
Federal Legislature will ever, in those 
circumstances, increase the ordinary In- 
come Tax, and will it not always for 
its additional needs have recourse to the 
surcharge? — I see Sir Austen’s point. 

Sir Austen Ghamherlam,'] I will make 
my point a little clearer, perhaps, by 
referring ♦to a statement made by Sir 
Akbar Hydari yesterday in which he 
treated the surcharge as something which 
would be used only in an emergency. 

Sir Akbar HydaH.2 Is it not this, that 
if there is a raising of the rate of In- 
come Tax — that is so many annas in 
the rupee — ^would it not be that in that 
case it will be shared by the Provinces 
alone and, therefore, the urge for rais- 
ing that rate will come partly from the 
Provinces and not so much from the 
necessities of the Federal Government? 
If it is the necessities of the Federal 
Government, then "the urge will be more 
in the nature of (a surcharge. I do 
not know whether that is so, or not? 

Sir Manubhai N, Mehta,^ What we 
understand by the surcharge is, that 
surcharge will be resorted to only during 
an emergency. 

Sir Austen Chamberlain, 2 I wani> to 
know whether the Secretary of State 
understands by the surcharge what you 
understand. 

Sir Manubhai 2T. Mehta,2 In the Re- 
port, it is stated that after exhausting 
all the remedies of tax and economies, 
if still the budget is not balanced and 
an emergency arises, in that case a sur- 
charge will be imposed. 

Sir Austen Chamberlain. 

8506. I should be very glad to have 
an answer from the Secretary State? 
— ^That is what we mean. 

8607. Yo(U lUfean that the surcharge 
would be resorted to only when all other 
sources of Federal Revenue had been 
exhausted? — ^Yes, I think that is so. 
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Earl Peel. 

8508. I think that was the answer you 
gave me yesterday, Secretary of State, 
and in which you also said that the 
Governor-General would be the judge of 
the emergency. I asked you that parti- 
cular question as it) the relation between 
those two paragraphs? — Yes. 

Chairman. 

8509. Perhaps, you would like to look 
at the transcript and see whether it is 
desirable that you should make some 
short statement this afternoon? — Yes. 

Marquess of Lothian. 

8510. Is not that the purpose of para- 
graph 140? — ^Yes, that is the purpose of 
140; it gives the Governor-General the 
pow’er of previous sanction. 

Lord Banheillour. * 

8611. Does it not oome to this, that in 
laying the resolution or laying the pro- 
posal before the Assembly the Federal 
Government could call it one thing or 
the other and the Assembly would be 
bound to reject or to pass it under 
the form in which it was presented by 
the Indian Government? — Yes, I think 
that is so. ThereT will he the throe points 
of view; there will bo the point of view 
of the Federal Government, there 
will be ' the point of view of 
the States, and there also will he the 
point of view of the Provinces that the 
Govern or-Geno,ral will have to take into 
account. 

8512. But, as a matter of fact, what- 
ever the Federal Assembly may do in re- 
jecting it or otherwise, the Government 
will have the option in calling it an in- 
crease of the basic rate or calling it a 
surcharge? — ^Yes. 

8513. And the Assembly will be free to 
reject it, whatever name it is called by? 
— Yes, I think that is so. 

Sir AusUn Chamherlain.’] There will be 
taxes with a ditfei^ent incidence in the 
two cases? 

Lord Banheillour.'] Certainly. 

Sir Austen Chamberlain.] Secretary of 
State, that is all I want to ask you on 
that particular point. 

|i,Marquess of Salisbwry. 

8514. Might I just put this; As I 
understand, the surcharge is only an 
emergency tax?— Yes. 

8515. Besides that, there is the ordi- 
nary increase, or there may be an 


ordinary mciease, of the Income Tax? 
—Yes. 

8516. Upon that, there will be no 
equivalent contribution from the States? 
— That is so. 

8517. But 1 am compelled to put this 
question then to the Secretary of State : 
Is the Committee to understand that the 
States, who are going to contribute no- 
thing to this ordinary increase of the 
Income Tax, will yot be entitled to vote 
the increase of the Income Tax, because 
they will be Members of the Assembly? 

If Lord Salisbury romonibors, that 
question was raised when we discusst'd 
the various alternatives proposed, as to 
whether tho representatives of the States 
should, or should not, take part in 
British-1 ndian questions.^ 1 expressed 
the view that I repeat now, that it must 
be left to a Convention. I do not know 
what the representatives of the States 
would eay upon a point of this kind. 
I imagine that under the Convention 
they .probably would not take part in 
the voting. 

Sir Mirm M. Ismail.] We agree with 
that. 

Sir Akl)ar Hydaii.] Is it not that the 
whole picture* is like this, tlAt in deter- 
mining the exact point at which tho In- 
dian States come in, you will have to 
take into account the basic rato of In- 
come Tax at that iinio existing; that 
after that, whatever increase there is in 
the Income Tax beyond that rate, 
whether it is in the form of an in crease 
in the Income Tax or whether it is in 
the form of a surcharge, the toi»aI 
amount that will have to be brought into 
the Federal fisc as an (MiuTgenry con- 
tribution, would have to bo determined, 
and tlio portion allotted to tho States 
determined. What I say is that in drder 
to make a definite contract with tho In- 
dian States, you will have to state 
exactly what will be tlio basic rate of 
Income Tax as then existing 

Sir Austen Chamherlain, 

8618. Then this, Secretary of State, is 
what I understood— what Sir Akbar 
Hydari is putting, that you .would fix 
the basic rate and that anything beyond 
that basic rate would bo a surcharge. I 
do not want to press you at this moment 
on a matter of such complication and 
where we fire questions at you from all 
round the table, but will you consider 
tho point, and put in a Memorandum 
o-n the subject?— Yes, certainly, and I 
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will ask the representatives of the States 
also to give their mind to the point that 
Sir Austen has raised. I am not quite 
sure whether they all take the same 
view, and, if so, what it is. I should 
like their view also. 

Mr. M. B. Jayaker.'] May I remind 
the Secretary of State in this connec- 
tion that when discussing the question 
as to how far the State representatives 
should take part in purely Bntish-India 
matters, I raised this, very specific ques- 
tion. I said, if the surcharge would take 
the form not of a percentage upon the 
Income Tax, but an additional Income 
Tax, and, supposing the Incopie Tax to 
be contributed by the Provinces is 4 
annas in the rupee, and a Bill was 
brought for a surcharge for an addi- 
tional 2 annas in the rupee, and such 
a Bill was there, and the Prime Minister 
said that the Government would regard 
this Bill as the essence of their con- 
fidence, would the State representatives 
take their share in the discussion and 
the voting on the Bill, I think Sir Akbar 
Hydari stated, and the other States did 
not protest against it, that it must be 
left to the good sense of the State re- 
presentatives to come in and vote for 
these additional 2 annas in the rupee, 
which is to be paid by the British- 
Fndians only. 

Sir Austen Gkamherlain* 

8519. If I may say so, that is really 
an issue which may need to be argued 
when we know exactly what the Secre- 
tary of State proposes, but I hope that 
the answer to my question will be given 
apart froii that issue?— Yes, certainly. 

8620. Is there a basic rate of tax be- 
yond which any increase is a surcharge; 
the basic rate being divided among the 
Federal Government and* the Provinces 
in the prescribed proportion; the whole 
of the surcharges being attributed to 
the Federal Government, the basic rate 
being not paid nor any equivalent to it 
paid by the States, but the surcharge 
imparting an equivalent oontrihumon by 
the States. Is there nothing between 
those two, or is there some form of rais- 
ing the ordinary rate of Income^ Tax 
following out the distribution in para- 
graph 139, without involving any con- 
tribution to the States or by the States, 
I put that on the record. I do not ask 
for an answer now? — ^I will certainly deal 
with all those important points in the 
Memorandum which I will send in. 


Earl PecZ.] Secretary of State, is not 
the question quite distinct of an increase 
in the rate of Income Tax and a sur- 
charge on the Income Tax? In the case 
of the surcharge, do you not take the 
existing amount of Income Tax raised, 
and then take a percentage upon that 
amount so raised? Is not that a sur- 
charge, quite different from the .question 
of raising the actual amount of the rate 
of the Income Tax? Of course, I agree, 
that surcharge might be expressed as 
an increase of Income Tax, but that is 
not the basis of the tax at all. It is a 
definite percentage of the amount raised 
by the Iqcome Tax at whatever rate that 
Fneome Tax stands. 

Sir Austen Ghamherlain.'] But it is 
also stateable in the same terms as the 
Income Tax as so many annas in the 
rupee. 

Earl Peehl It may be stateable, but 
it is not tbe origin of it. 

Sir Austen Ghamherlain.'] It is state- 
able, but it is not stated. 

Witness,] The rough answer would be 
that the Federal Government states when 
it is a surcharge and when it is not ; but 
I will deal in detail with the questions 
that both Lord Peel • and Sir Axisten 
Chamberlain have raised. 

Ghairman. 

8521. Secretary of State, will you make 
clear in the note what exactly^ is meant 
by “ emergency.’’ Both our expedience 
both of public and private finance 
associates the word ‘‘ emergency ” very 
easily with finance? — It is explained in. 
the statement which Sir Akbar read the 
other day. 

Sir Akhar Hydari.] In the statement 
I gave yesterday, it ran as follows: ** If 
at any time even during the period of 
the first ten years the financial position 
becomes such that the Federal expendi- 
ture cannot be met from sources of 
Revenue permissible to the Federal 
Government, after all possible economies 
have been effected and the resources of 
indirect jiaxation open to the Federation 
exhausted, and the return of the Income 
Tax to the Provinces further suspended, 
a state of emergency will be held to have 
come into being when all Federal units 
will make contributions to the Federal 
fisc on an equitable and prescribed basis.” 
So the emergency which we consider is, 
that either within the ten years or later 
when all the .possible economies have 
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been effected and all the sources of in- 
direct taxation open to the Federation 
have been exhausted and nothing paid 
to the Provinces out of the Income Tax 
more than what they were at that time 
receiving, then still if the Federal 
Budget is not balanced, except by this 
recourse to either a raising of tthe 
Income Tax or to any other source, we 
shall come in also and make a propor- 
tionate contribution on a prescribed and 
equitable basis. 

Lord Eustace Peicy. 

8622. May I ask the Secretary of State 
in drawing up 'hie statement tq consider 
this difficulty about the whole percent'^ go 
system that in tihe case where short ol 
a serious emergency you want to balance 
yonr budget and it is most convenient to 
do it by income tax, yo-u will always 
have to put on double the rate of income 
tax necessary in order to provide the 
50 per cent, for the Provinces? — have 
had that point in mind. 

8523. It applies equally, of course, if 
the pressure comes from the Provinces: 
They want some more income tax; you 
have to impose double what the Pro- 
vinces want? — ^I^have had that point in 
mind, and all these various points that 
have been raised confirm me in the view 
that the key to the arrangement what- 
ever the arrangements may be must be 
the Governor-GeneraFs previous sanction. 

8524. that does not get over my diffi- 
culty? — ^Yes, I think it does. I think if 
Lord Eustace will look further into it 
he will see that with these considerations 
to be taken into account, and with the 
pull of the Provinces against the Federa- 
tion, the Federation wishing to retain 
the whole tax for itself, the Provincos 
wishing it to he a normal income tax 
under which it will get whatever the 
percentage is, there must be some im- 
partial authority to decide between them. 

8525. The Governor-Genenal has no 
power except to decide either that the 
Federation will take the whole 100 per 
-cent., or that the Pi'ovinces must have 
60. He is tied to those two alternatives, 
and, being so tied, I think the anomalies 
I have suggested will always arise? — 
see. Anyhow I will look into Lord 
Eustace* s point. 

Bir Austen Chamherlain, 

8626. This is a point to which I alluded 
yesterday. I will put two oases. The 


first case I put to you is that tho Federal 
Government has sufficient resoui'ces, but 
the provinces generally are short of 
money, and ask for an additional levy to 
the income tax in order that they may 
get more? — ^Yes, 

8527. Under the White Paper there 
is no means raising, say, one anna for 
Provincial purposes without raising in 
those circumstances another anna, which 
ex hypoihesi is not needed, for Federal 
purposes. The other hypothesis is that 
the Provinces do not need any more in- 
come tax, but tho Federal Government 
does, and you then havo to raise double 
the amoupt (assume that the percentage 
prescribed is 50-50) you have to raise 
two annas in order that tlio Federal 
Government may get one because, for 
every one it takes, it must give one to 
the Provinces, even though they do not 
want it? — I will ta^e all these points 
into account. I would ask the mombors 
of the Committee to remember that there 
must bo (whatever the yarrangemeuis) 
anomalies. I do not say exactly of the 
(kind contemplated in the White Paper, 
but anomalies of some kind under any 
system under which tho income tax is 
shared between the Centre and the Pro- 
vincos. 

Dr. B. It, AmhedJear.'] May I draw the 
attention of the Secretary of State and 
Sir Austen Ohamborlaiu to two points? 
Sir Austen said thoro is no provision for 
the Province to raise siny income tax 
if it wanted it for its own purposes. 1 
wish to draw his atboutiou to Proposal 
139, and whab appears in tho brackets, 

A prescribed ])ercontago, not being 
less than 50 per cent, nor* more than 
75 per cent, of the net rovcMUUJS de- 
rived from the sourcos specified in the 
margin ’''—(that is tho inconu^ tax) — 

(exclusive <Jf any sur<-h;a*g(‘s imposed 
by the Provinces)." J Laki* ib from that 
the Provinces will havo tho right to 
levy a surclinrgo on the income tax for 
their piirpns<*s. 

Sir A. I\ Pntrn,li In addition. 

Dr. Ji, 7f. x\mhn1lfir. 


8528. That is Proposal 139P— That is 
so, and the Committee will see that we 
alluded to it at the top of page 30 of 
the Introduction. 

8529. May I draw tho attention of the 
Secretary of State to a statement that 
he made just now, that with regard to 
tho imposition of surcharges for Federal 
purposes on the income, I think he said 



JOINT COMMITTEE ON INDIAN CONSTITUTIONAL EEiFORM 


1003 


28° Juliij 1933.] The Right Hon. Sir Samuel Hoabb, Bt,, G.B.E,, IGontinued 
O.M.G., M.P., Sir Malcolm Hailey, G.C.S.I., G.C.I.E., Sir Findlateb Stewabt, 

K.C.B., K.C.LE., C.S.I. 


the key to the position was the previous 
sanction of the Governor General. I 
would like to draw his attention to the 
fact that Proposal 141 does not stipulate 
that the previous sanction of the Gover- 
nor Generail will be required to sur- 
charges for Federal purposes. The pre- 
vious sanction of the Governor-General 
refers to revenues assigned to the Pro- 
vinces, namely, those enumerated in 
Proposals 138 and 139. Paragraph 141 
is not made dependent on the previous 
consent of the Governor-General ? — I 
think Dr. Ambedkar is quite right, and 
I must look into my answer in connec- 
tion with the note I .will circulate. 

Sir Akhar JE[ydari,'\ There is also 
Head 49 in the exclusively Federal 
heads where definitely it is said : “ Im- 
position and administration of taxes on 
income other than agricultural income 
or the income of corporations, but sub- 
ject to the power of the provinces to 
impose surcharges ” under the exclu- 
sively Federal heads. 

Lord Eustace l*ercyS\ I do not think 
that exhausts it because al the evidence 
we have received, and all the evidence 
I ever heard in India was violently op- 
posed to Provincial surcharges. 

Dr. B. R. Amhedkar,'} That was the 
view of the business people, I am sure. 

Lord Eustace Percy.] It was the 
opinion of every single Indian to whom 
I had the opportunity of putting ques- 
tions. 

Dr. B, P. Amhedkar,"] But they were all 
business men. 

Lord Eustace Percy.] No, indeed, they 
were not. 

Sir Austen Ghamherlain, 

8530. Does corporation tax come in 
under either paragraph 139 or 141? — 
Corporation tax is Federal the whole 
time. Corporation tax is not shared 
with the Provinces, and corporation 
tax is quite distinct from this surtax 
question. 

8531. Paragraphs 139 and 141 have no 
reference to corporation tax? — ^No. 

8532. I ask that because I think in 
reply to an earlier question, or in 
earlier questions corporation tax was 
treated as a branch of income tax? — 
I see. I am afraid the term was used 
rather roughly and inaccurately. 

Sir Akhar Eydari,'] You have the 
authority of the Percy •Committee’s Re- 
port, paragraph 61, for treating it like 
that. It is very dilBEicult to define. 


Earl PeeL] Is it not stated in the 
heading that in paragraph 139 you ex- 
cept taxes on the income of companies? 
— Yes. 

8534. That is the corporation tax? — 
Yes. 

8635. It le stated in so many words? — 
In the margin. 

Sir A, P. Patro,'} It is explained in 
paragraph 67 of the Introduction. That 
makes it quite clear. 

Sir Austen Chamherlain, 

8536. Thank you. I think it was a 
question it was just as well to ask be- 
cause a tax on companies need not neces- 
sarily be a corporation tax. In the case 
of corporation tax if that is not levied 
in the States will they make an equiva- 
lent contribution? — Yes, after 10 years. 

Lord Bankeillour, 

8537. May I ask a question arising out 
of Dr. Ambedkar* s. I think it is of 
some importance. With ^regard to the 
consent of the Governor-General, surely 
all Federal taxation will be subject to 
the consent of the Governor-General. It 
can only be on liis initiation, and a re- 
solution such as we have here, that any 
tax can be considered? — Yes, but I think 
Lord Rankeillour really is confusing the 
two positions. There is the general Con- 
stitutional position under which money 
votes originate with the initiative of 
the Clown. That position, of course, 
stands. I was contemplating the other 
X'osition in which the Governor-General 
intervenes under some special obligation 
in the Indian Constitution. 

8538. I felt sure that was the mean- 
ing, but the actual answer given to Dr, 
Ambedkar would seem to suggest that 
under paragraph 141 the Federal Legis- 
lature would have the power to act with- 
out the Governor-General’s previous 
recommendation. 

Mr. ilf. E, Jayaker.'i May I ask Lord 
Rankeillour’s attention to proposal 46, 
which deals with this question. A re- 
commendation of the Governor-General 
will be required for any proposal in 
either Chamber of the Federal Legisla- 
ture for the imposition of taxation.” 

Lord Earukeillour,'] Yes, so I thought, 
I quite agree. 

Dr. B, E. Amhedkar,"] That relates to 
the special power of the Governor- 
General, and that is made so because 
the taxes contemplated in paragraph 138 
are not to go to the Central fisc, but 
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they are to be distributed amongst the 
Provinces, 

Sir Phiroze Sethna. 

8539. In regard to the appointment of 
the financial adviser to the Governor- 
General is that appointment supposed 
to be permanent? — It is permanent to 
this extent, that it will rest with the 
Governor-General as to how long it goes 
on. 

8540. But since the appointment is re- 
quired mainly because of the financial 
difficulties during the transition period, 
would it not be appropriate to provide 
that his appointment is fixed for five or 
10 years, and that thereafter it is con- 
tinued if the Minister so desires?— No, 
I do not think you could possibly do 
that for this i*eason : One of the main 
duties, in fact perhaps the chief duty, 
of the financial adviser will be to watch 
finance from the point of view of the 
Reserved Departments, and you could 
not therefore put a time limit to an 
appointment of that kind until you know 
how long the Reserved Departments aro 
actually going to exist. 

8541. Then it is contemplated that the 
appointment twill oontinuo until this is 
considered a part of the Reserved De- 
partment — I do not quite follow the 
question. 

8542. The Governor-General will con- 
tinue the appointment so long as these 
functions are part of the Reserved De- 
partment, or so long as he wants to have 
his advice. It will be left to him alone 
to decide .P — So far as he wants this ad- 
vice certainly. 

8543. Will he have access to the Fin- 
ance Department ?-HWe certainly icon- 
template that there should be the closest 
contact between him and the Finance 
Department. My own view is that the 
Finance Department will find the finan- 
cial adviser of great value to them and 
of great value to the Federal Govern- 
ment. 

Mr. JIf. B. Jaydker, 

8644. May I ask a question to clear up 
this point? — ^Yes. 

8545. Is it optional with the Go-vornor- 
General to determine the appointment of 
the financial adviser, although the Re- 
served Department may continue? — It is 
so difficult to give an answer to a ques- 
tion about a future that one does not 
see in sufficiently concrete form. The 
proposal is this, that as long as the 


Governor-General thinks that a financial 
adviser is needed for carrying out his 
special obligations the appointment will 
continue. 

Sir Phiroze Sethna. 

8546. At his discretion.? — At his dis- 
cretion. 

Sir Phiroze Sethna.'] His sole dis- 
ci otion. 

Mr. M. IL Jayaher. 

8517. I wsinicd to know whether ib is 
the Hchcinc of the White Paper to make 
the diirafcion of this aiipoiiiLineiil co- 
oxtonsivo with the duration of Llie special 
rosipousibiliiy and the Roservod Depart- 
ments, or whether the Governor Gfuieral 
is at liberty to terminate it if sufficient 
confidence ho feels? — I should not like 
to tie it up with a date at all. The 
proposal is quite definitely this, an<l 
nothing more, that as long as the 
financial adviser is needed there will be 
a financial adviser. 

Sir Phiroze Sethna. 

8548. As regards the Roservod Depart- 
ments, what is the machinery for con- 
trolling these Reserved Doparfcnumts, and 
will this machinery bo under the control 
of the Finance Member P — I am not quite 
clear what is meant by machinery 

8549. Who is to be in (hai'go ?*- Who 
is to check the expenditure whobhor it 
is justified or otherwise; will not thm*o 
be some superior officer to do so? — 1'here 
must be duo auditing, of courso. 

8560. Has not the Finance*. Minister 
anything to do with it? — The Depart- 
ment would bo solf-conbaiimd — Lho 
Dopartmonb no doubt that is chiefly in 
Sir Phirozo’s mind, namely, the Defence 
Department. 

8551, Yes? — Sir Malcolm tells mo ho 
can explain in greater detail how it would 
work. (Sir Makolm Hailey.) The pic- 
ture that was in our mind was this, that 
when tho budget was prepared then there 
would be very close contact between tlm 
officials in the Reserved Doparfcmcuit 
responsible for finance and tho general 
Finance Department, but tho general 
Finance Department under the Finance 
Minister would not have any day to 
day control over the financial opera- 
tions of the Reserved Departments which 
would be self-contained in the sense that 
they had their own financial adviser and 
own financial organisation as, indeed, to 
a large oxlent, they have at ipresent. 
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Sir Phiroze Sethna, 

8551a. Propogal 149 enables a Pro- 
vincial Governor to borrow on the 
security of provincial revenues, but he 
will have to take the consent of the 
Federal Government (a) if there is out- 
standing any part of a loan made or 
guaranteed by the Federal Government 
or by the Governor-General in Coun- 
cil, or (5) if the loan is to be 
raised outside India. Will those 
be the only i-estrictions, or will it 
be competent for the Federal Govern- 
ment to prevent the Provincial Govern- 
ment from coming into the market for 
raising a loan, as the Government of 
India does at present at a time when 
it is borrowing itself, which is one of 
the reasons why a Provincial Govern- 
nionl has to pay a liighei' rate of interest 
on its borrowings as compared to the 
rate jiaid by the Government of India — 
The constitutional restrictions which the 
Federal Government can impose on the 
borrowings of the Provincial Government 
aro those which flow from paragraph 149 
of the White Paper. It seems to me 
that to go beyond this would not in 
constitutional theory be consistent with 
th^ idea of autonomous provinces, but at 
the same time it is important that there 
should be co-operation between the 
Federal Government and the Provincial 
Governments over their borrowing o-pera- 
tions, and I hope that if there was any 
Province which Jiappened not to be sub- 
ject to the operation of 149 (a), it would 

(After a short 

Sir Purshotamdas Thahnrdas. 

8562. There is at present in the 
Military Department or the Military 
Secretariat in India a Financial Adviser, 
who is a sort of liaison ofiOicer between the 
Finance Department of the Government 
of India and the Military Department? 
— r take it from Sir Purshotamdas that 
tl:at is the case. 

8553. I think Sir Malcom Hailey would 
correct me, if it is not so. Undor the 
new Constitution, would there be a 
similar officer to the Finance Member in 
the Military Secretariat to do exactly 
lihe same work as the Fiuanciail Adviser 
to the Military Department does to-day? 
— (Sir Malcolm PLailey.) That is not what 
was contemplated. At present the Finan- 
cial Adviser in the Military Department 
has a right of reference to the Finance 
Member in any matter of major import- 
ance or any matter m which he thinks 


nevertheless consult the Federal Govern- 
ment regarding any proposed loans. I 
should further assume that in practice 
Provinces would find, as they have 
found, under the present constitution, 
that it would pay them to borrow 
through the Central Government, and 
not by the raising of independent loans 
in the maiket 

8551b. You said to-day that a number 
of Units were reduced because of an in- 
crease m the Air Force. Yesterday you 
told us that the strength of the Army 
could not at present he reduced any 
further. I am not suggesting any de- 
crease in numbers, but will you consider 
the substitution of 10,000 British troops 
by as many Indian troops? The British 
soldier costs four to five times as mucli 
as an Indian soldier. Such substitution 
will effect a saving of a crore and a-half, 
which will prove very helpful to meet 
the extra cost of working the reforms? — 
I am not sure that your calculations of 
comparative cost are entirely accurate, 
but I will not enter into this, since it 
is, I am afraid, quite impossible to judge 
questions of this kind simply from their 
financial aspect. 

8551o. Is it proposed to transfer any 
pflrt of the work liow dono at the India 
Office to the High Commissioner's office, 
and if so, what? Will not such traitsfer 
effect a saving in money? — I have not 
had this point under my consideration. 
In any case, I do not think any measure 
of this kind would have any material 
financial effect one way or the other, 

adjournment,) 

that the orders of the Finance Member 
are required. It is not contemplated 
bhat in the future there would be that 
relation between tho Finance officer of 
the Deioartment of Defence and the 
Finance Minister. As I understand 
was explained this morning, it is 
contemplated that the Finance Branch 
of the Military Department would be 
self-contained and not under the orders 
or under the control of the Finance 
Minister. 

8554. Sir Malcolm, the Finance branch 
of the Military Department may neither 
be under the orders of tho Finance 
Minister nor under his control, but would 
you agree that it would bo noccssaay to 
have somebody to act as a sort of watch- 
dog on the expenditure of the Military 
Department, or not, without any sort 
of control or authority, but still to keep 
the Finance Member in touch with any 
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developments that may occur after the 
Budget has been passed? — I would agree 
that full consultation is necessary be- 
tween the Finance Minister and those 
responsible for preparing the Military 
Budget j but it would not be consonant 
with the arrangements contemplated in 
the White Paper if an officer were pre- 
sent in the Defence Dopartmf"'t on be- 
half of or in any way T.ndcj- tbo cx>ntrol 
of the Finance Minister. My answer 
only went as far as that. 

8555. Inasmuch as because of the 
special responsibility of the Governor- 
General, you said that it was necessary 
that the Financial Adviser to the Gov- 
eimor-General should have access to and 
be in full knowledge of what happens 
in the Finance Department of the 
Government of India from day to day, 
do you not think that the representative 
of the Finance Minister who has got to 
look after the expenditure and face'the 
Legislature regarding new taxation, at 
least is necessary? — ^No, because the in- 
terest of the Finance Minister in the 
details and the expenditure in the 
Finance Department lies only so far in 
making certain that the Budget is not 
exceeded. So long as •Jhe Defence Budget 
is kept within the appropriation granted 
to it, the interest of the Finance Minister 
really ceases. 

8556. Do you not think that the con- 
sultation and the general touch of the 
Finance Minister would suffer vory badly, 
if he is to know something about what 
is happening in the Finance Department 
only once, twice or thrice a year? — Ho, 
after all, is not called upon to defend 
in the Legislature the detailed expen- 
diture of the Defence Department, 

8567. He may not be, but, T suppose, 
you would agree that it would he very 
useful that ho, out of conviction, could 
defend that part of the Government of 
India's expenditure, instead of simply 
saying some things which can only be 
said superficially if he comes to know 
of facts once or twice a yoar? — Yes, it 
would , be of the greatest benefit, if he 
felt it possible to defend the details of 
expenditure under the head of Defence; 
but, for that purpose, it is not necessary 
that he should have an officer on his 
•behalf who watches the day to day finan- 
cial operations of the Defence Depart- 
ment. 

harm, Sir 

Malcolm? — ^I can quite conoeive that as 
a working arrangement, it mi^t be very 


useful. I was really speaking of it from 
the Constitutional point of view, or as 
a statutory requirement, 

8559. Let ns see what you think about 
it as a measure of practical usefulness 
and perhaps one which would disturb the 
Indian mentality least, if you retain ex- 
actly the same procedure as at present, 
except that the Finance Member’s veto 
is not operative. Could yo*u tell me that 
it can do any harm, or that it can lead 
to any clash between the Military and 
the Finance Member’s Department ? — 
If the Finance Minister had no control 
over the financial operations within the 
Defence Department, then it would be 
some arrangement such as I myself have 
been describing. Tho difference between 
us really only lies in tho question 
whether the Finance Minister will have 
any control over the detailed financial 
operations of the Defence Department. 
There might be the fullest consultation 
and the fullest means of gaining informa- 
tion on both sides, from day to day, but 
the question is only one of oontfol. 

8560. T will put it from another point 
of view: Even in order to enable tho 
Governor-General effectively to docticle 
questions of difference of opinion betwetm 
the Finance Department and the IVfili- 
tary Department, it is necessary iliat 
there should be somebody who would 
bring those things to the knowledge of 
the Governor-General and I should have 
thought in fairness to tho Governor- 
General in order to enable ftiim 
to deal fairly with a question of 
difference, it may bo necessary to have 
the Finance Department in full possossion 
of the facts, so that ho may put up his 
point of view to the GovorTior-Genoral 
effectively and fully? When the (Consti- 
tution develops, some working arrange- 
ment might very easily ho arrival at 
under which full information would 
reach the Governor-General. At tho 
moment, T was only on the point of safe- 
guarding tho position, that as the De- 
fence Department is reserved, its finan- 
cial operations would not be \inder tho 
control of the Finance Minister. Sub- 
ject to thafa, I would agree that it would 
bo of the greatest benefit if some arrange- 
ment couM be arrived at for the fullest 
liaison on both sides. 

8661. May I put now this view in one 
question; That if the present policy of 
having a Finance Department rcpnssentfi- 
tive in the Military Secretariat is re- 
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tamed witli this exception, that there 
need not be a veto of the Finance De- 
partment member and expenditure is in- 
curred as at present, but that it is 
necessary that an officer of the Finance 
Department should be in daily touch with 
what is going on on the Military side 
in the Military Secretariat in the 
Finance line, -vvould you agree with that? 
— I would rather leave that to be worked 
out when the Constitution is in working 
order. I can see that unless the position 
is worked out a little carefully, there 
might arise a good deal of friction on 
bhe subject. 

8562. Do you not tbink that that fric- 
tion is likely to be best avoided if the 
position was cleared up from the start 
rather than count upon the position de- 
veloping with the goodwill of the Mili- 
tary Dopartment, whoever may be there? 
— T, personally, do not think I could com- 
mit myself to any arrangement of that 
kind in advance. I do not think it 
would he safe. 

8563. I do not know whether the 
Secretary of .State would like to add any- 
thing? — (Sir Samuel Hoare.) Sir Mal- 
colm has very accurately expressed my 
own view as well. I agree with every- 
thing that he has said as to the advant- 
age both to the Finance Depaii}ment 
and to the Defence Department in having 
a very close liaison. I am, however, in- 
clined to the view that you will get a 
closer liaison and you will get better re- 
lations in the long run if you do leave 
it to people’s common sense. I am afraid 
myself that any attempt to give it 
sfiatutory form at the commencement of 
the Constitution would probably create 
an impression — I dare say, a wrong im- 
pression — but would, none the less, create 
an impression that there was a division 
of responsibility. My own view is that 
if that impression was created, it really 
would make friction, ^rather than co- 
operation. Whilst, therefore, I do not 
at all wish to dissent from the view that 
Sir Purshotamdas has expressed as to the 
need for close co-operation, I could not 
go so far as he seems to go in saying 
that one can dot the i’s and cross the t’s 
of the method of that co-operation in 
the Constitution Act. 

Sir Fursliotamdas Thalcurdas.'] My 
Jjord Chairman, I will leave this point 
with this expression of opinion on my 
behalf, that this is the minimum w^hich 
the public in India would expect, as 


far as the Deserved Departments are 
concerned, and I will leave it at that. 

Sir Akhar Eydari, , 

8564. What would be the position of 
the Auditor-General with regard to this 
Defence expenditure, and 'how far would 
his au<Jit reports, and so forth, be 
available to the Finance Minister ? 
To a certain* extent, could not these 
provide something of the liaison which 
1.S required, although it would be 
ex post facto, hut still it would 
indicate how far the budgetary pro- 
visions were being really and truly 
carried out in the actual expenditure.’' 
— (Sir Malcolm. Hailey.) I think we might 
contemplate that thje AJuditor-General 
would occupy in regard to the Deserved 
Departments the same position as with 
regard to other Departments, but in 
India, his audit as Sir Akbar has 
said, is ex post facto. It is, in other 
words, a kind of post mortem opera- 
tion. The point on which Sir Pur- 
shotamdas was insisting was that thwe 
should be some day to day watching 
of the o'^eratiors of the Finance Depart- 
ment, t’lo .-.’.'duor-Generars’ appropria- 
tion Deport would bx’ing any matters 
occurring in the Deserved Departments 
to the notice of the public and the 
Legislature, but some time after. There 
would be no question of pre-audit or 
of j.inclions, or the like. 

T' ! I' ^ • I ■» . in Thakurdas . ] May I 

say this, my Lord Chairman, that Sir 
Akhar Hydari’s suggestion regarding 
audit serving the same purpose is a 
little irrelevant. What is wanted is day 
to day touch, as it goes on, and not a 
post mortem over the accounts, a year 
or six months later. 

Sir Akhar Hydari. What T had in 
mind was that the audit might be so 
arranged that it might not be once in 
six months, but the results might be 
communicated from month to^ month. 

Sir Purshotamdas Thakurdas. 

8665. I am sure iSir Akhar Hydari 
appreciates exactly the significance of 
what I am asking for, and I *think I 
may pass on to the next o-ne. Sir 
Samuel, regarding the tribunal as bo 
whose report you said this morning you 
would communicate something to the 
Committee some time in October, may 
I inquire if it is your intention to 
publish the Deport simultaneously then 
to the public? — (Sir Samuel Hoare.) I 
would prefer not to make a final answei- 
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to Sir Pursihotauidas to-day. There 
IS no secret aho-nt the position. 
The position as this : The Trib- 
unal has made its Report and at present 
a number of Departiiieiils liere are con- 
cerned in the Report, and so also is the 
Government of India concerned in the 
Peport. Until I have got tlje final 
communications from those various De- 
partments, I cannot make a statement 
as to when tlie Report will be pub- 
lished, or, indeed as to whether 
it will * be published. What I 
can say is that I feel sure 
I shall be in a position at the end 
of the Summer Recess to make a state- 
ment on both those points. 

8566. A statement which wiU go on 
the record here, I take it, and will, 
therefore, be available to the public? — 
Yes. 

8567. On a previous occasion I referred 
to the fact that Land Revenue in India 
being based for the settlement Tna<le 
between 1920 and 1928 upon the higher 
prices of oommodities, may require 
or may justify concessions in Land 
Revenue. Towards the end of my re- 
ference in that connection, I said this- 

I do no-t know whether Sir Malcolm 
Hailey with his vast experience .will 
differ from me, but I want to put it for- 
ward, when wo are considering the four 
leading features which have boon con- 
sidered by the Secretary of State. I 
wonder whether Sir Malcolm could tell 
me whether he agrees gonorally with 
what I said there ? — ('Sir Malcohih 

Hailey.) Tlio consideration that Sir 
Purshotamclas. Thakurdas has put for- 
ward applies, of course, to Pro- 

vinces in which there is not a 
permanent settlement, because in the 
permanently settled Provinces the rela- 
tion of Land Revenue to the rentals or 
to the valuation of the produce on 
which Land Revenue is assessed in 
other Provinces lias really ceased to 
exist. In the Provinces in which 
there is -what is called a temporaii';^' 
settlement, there ai'C settlements some 
of whiclj are thirty and thirty-five 
years old; they wore, therefore, effeeved 
at a range of prices which, very roughly, 
may be taken as approximately near the 
prices which have resulted from the 
, recent Depression, but there are many 
settlements which have been affected at 
a later date and some, in particular, 
which have been concluded in the period 
between the War and 1928-29. There has 


undoubtedly been a great difficulty in 
the payment of Laud Revenue, owing 
to the fall in prices, and that Jias been 
reflected in the fact that certain Pro- 
vinces have had to make lioavy remis- 
sions of Land Roveimo. In tho United 
Provinces the remission of Laud Revenue 
lias amounted annually to over a crore 
of rupees. There have been heavy re- 
missions 111 other Pi’ovincos also. I only 
give that as typical. Now tho oxpoct'^tinn 
that most of the Provinces uounl :ib!o 
for the most part to lialance tlioii* Rudgets 
this year, is based on the reductions ol 
Land Revenue, to which T have referred, 
and takes account of them. It is, 
however, clear that if a period of low 
prices continues, sonic of the settlements, 
concluded in tho years of high prices, 
will have to be revised; that is to say, 
we shall either have to have tomporarv 
ad hoe reductions of Laud Rovenno, or 
actually revise the settlements, anil to 
that extent, the Finances of tho Pro- 
vinces will 1)0 affected in tho future. 1 
might say that I think that is one of tho 
factors which will have to bo taken into 
account by tho Inquiry of which tho 
Secretary of State spoke. Tho Inquiry 
would only, of course, deal with tho re- 
sults of this process, because the policy 
must remain in tho hands of tho Local 
Government, but it would deal with tlio 
results of this proco.ss on tho finances of 
the Provinces in tho future. 

8568. Secretary of State, T now .wi.sh 
to refer you to a statomont wliii-li you 
havo made that there is still o]»]»orLuuity 
for economies to be carried out in (certain 
fields of administration in India. May 
I ask if you would expand on this, and 
tell us in which Departments, either 
Transferred or R(‘servod, you expoot 
this, and approximately, if you will 
kindly give us an idea of tho extent that 
you expect P — (Bir Hamvd lloare.) 1 
would prefer nob to give details, and I 
would })refer not to state, even roughly, 
what I tliink the extent of tlioso 
economies might be. As soon as T start 
giving details, I then do really involve 
myself in the Budget rcspeu-'ihiliLii's of 
the Provinces, and of the Centro. As 
soon as 1 deal iwith the extent of tho field 
of the eoonomies, then I may be restrict^ 
ing the field of economy, although I do 
not intend to do so. Sir Purshotamdas 
must take it from me that I did not 
make this statement without having cer- 
tain ideas in my mind. I do not say 
that the field of economy, after all the 
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economies that have been made both by 
the Centre and by the Provinces, is an 
unlimited one, but I do believe, from the 
information at my disposal, that there 
is still an opportunity of further economy 
and particularly in the Provinces. 

Sir Ahdur Hahim, 

8569. May I ask one question, is this 
apart from the reduction of salaries for 
future entrants to the Services? — Yes. I 
have got other directions in my mind as 
well. What I am very anxious to do is 
to impress upon the Provinces, even after 
the great sacrifices they have made, that 
they must once again look into their 
Budgets to see whether there is not an 
opportunity of further economy. I do 
not want the Provinces to go on with 
the impression that the time for making 
these efforts is past, and that they are 
going to set their finances right by 
getting grants from the Federal Centre. 

Sir PuTshotamdas Thalcurdas. 

8570. I appreciate the reason advanced 
by the Secretary of State as to why he 
iwill not go into the details of this, but 
I wish to ask this question from this 
particular point of view, namely, is there 
any room for further economy in the 
nation-building Departments in the Pro- 
vinces, such as Medical, Sanitation, 
Education, and such social Services about 
which I see even in the Simon Commis- 
sion Report they say that the proportion 
of amounts spent in the Provinces on 
these social ^rvices is much too small 
as compared with the amounts spent on 
Departments which do not bring in 
relief to the taxpayer, such as the 
Military Departments of the Government 
of India, for instance? — T would not like 
to give an answer to a question of that 
kind. I think it is essentially a question 
that must be answered Province by Pro- 
vince. I am fully aware of the fact that 
there is a great need for expenditure 
upon i^ial Services in India; at the 
same time, I would not like to give an 
answer that implied that even accepting 
that assumption, there was not still an 
opportunity for saving unnecessary ex- 
penditure upon this ot that detail, 

8571. I will leav^p it at that, and I 
will not ask any nioVe questions about 
it. Now, regarding the cut in the pay 
and the partial restoration of it till now, 
I understood you to say yesterday in 
reply to a question from Sir Reginald 
Oaddock that you — please correct me if 
I am wrong — but the impression I got as 


I heard you yesterday was that you 
looked upon that as a first charge upon 
either any surplus or on any further 
margin that may be realised in the ]^ro- 
vincial Budgets. I wish to ask, in the 
first instance, whether you can enlighten 
me regarSing any other country which 
since 1929 has made a cut in the pay of 
its Services, and has restored a part of 
it till now? — I do not know whether there 
is a case, or whether there is not ; I have 
had to take the Indian case upon its own 
merits, and there I have felt that in the 
special conditions of Service in India, 
these cuts must he regarded as emer- 
gency cuts. Indeed, when I introduced 
the two Bills in the House of Commons, 

1 stated that fact, and said that they 
would be removed at the earliest oppor- 
tunity. I stand by that statement, 
particularly for this reason : I have the 
very strong view that if Provincial 
Autonomy is to start in a satisfactory 
atmosphere, we must avoid any feeling 
of resentment and discontent amongst the 
Services upon whose backs a great deal 
of the burden will fall in starting the 
initial stages of the new Reforms. On 
that account, I think that it would be 
much more satisfactory that the cuts 
should be restored, and that there should 
be no ground for any feeling of resent- 
ment, when Provincial Autonomy is 
actually started. That is my position 
I do not say that it is a law of. the 
Medes and Persians that this or that item 
in the Budget has to he dealt with in a 
particular way before Constitutional 
changes take place, but I do say that 
by far the best and far the wisest course 
in the interests of the Provinces them- 
selves would he to restore the cuts before 
the change is made. 

8572. I agree with the Secretary of 
State fully that a contented Service is 
the greatest asset to a State, but where 
there has to be emergency taxation and 
countervailing emergency cuts, should 
they not both have simultaneous con- 
sideration for relief, or should one have 
a preference over the other, and further, 
should it be necessary to raise taxation 
in order to introduce the Reforms, 
would it not be said that the interest of 
the taxpayer has been held to be 
secondary by a far greater degree over 
the interests of the Services? — It is 
always diflBioult in the matter of the 
restoration of cuts to know where to 
begin. We shall have, no doubt, just 
the same kind of problem here, but there 
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never has been any doubt upon this 
question in India or here, so far as the 
Services are concerned. We have always 
stated that we do regard this as the 
first charge to be removed. 

8573. Would I be correct in inferring 
from what you have said, that it would 
be regarded as such, oven though taxa- 
tion may have to bo increased in India 
from the present level? — I hope that is 
not going to be the case. I am 
emboldened to say that from the fact 
that I believe it will be possible to 
robtore these cuts, and that it will be 
possible to start Provincial Autonomy. 

8574. Without additional taxation? — 
Yes, that is my hope. 

Dr. B. It. Ambedhar. 

8675. My Lord Chairman, may I Just 
intervene for a moment for the purpose 
of asking for information, not for rais- 
ing any controversy. The Committee 
knows that there is a certain amount of 
difference of opinion on the expression 
“ existing and accruing rights.*' The 
Civil Service takes one view; the Law 
Officers of the Crown take another view, 
and I believe this Committee will have 
to give some sort of opinion upon that 
subject before the clause is drafted. I 
find exactly the same expression ** exist- 
ing and accruing rights ” used in the 
South African Constitution of 1909, and 
I wonder whetlier it would not be 
possible for your Lordship and the Sec- 
retary of State to obtain the Memoran- 
dum from the Dominions Oifico to find 
out exactly how that clause has been 
acted upon, and interpreted by the 
South African Government? — 1 will cer- 
tainly look into that suggestion. In any 
case, it is a question which we must 
deal with when we como to the Services. 
It is not quite the sarnc quesbion though 
that Sir Purshotamdas put to us. 

bo76. No; that is why I said I did 
not want to raise any controversy. T am 
simply asking for information as to 
whether that would not be possible as a 
sort of comparative view? — ^Yes, 

Sir Purshotamdas Thakwrdas, 

8677. Lord Hardinge yesterday referred 
to a statement in which I had said 
that the present conclitioua are so 
bad that the finances of the Government, 
both Central and Provincial in India, are 
in a comparatively critical oonditio!n. 
The Secretary of State said in reply 
when Lord Hardinge said he was in- 
clined, in general, to agree with me 


that he would not go so far as lo 
agree, and that he pointed to the fact 
that the credit of India stood high at 
the moment. I wish to put it to' the 
Secretary of State this w'ay: In order 
that the credit of India should continue 
to be at the point at which it is at the 
moment, either world trade must improve 
very soon or gold exports from India 
must continue. Would the Secretary of 
State agree with that? — Yos, I think 1 
should. 

8678. Therefore, under any one of these 
two contingencies we Hhould have good 
luck, but as we are framing this con- 
stitution, as far as the finances of it aro 
concorned, on a comparatively con- 
servative basis and from a conservative 
point of view, may I ask whether, should,' 
either of these not prevail, it would not 
be necessary to economise to the greatest 
extent in every possible avenue of ex- 
penditure incur r<^, Fodoration or no 
Federation, reforms or no rcfoi*ms? — 
think It might be, and it was liccauso I 
had that fear in my mind — a very re- 
mote fear, but at the same time a fear 
one must take into account — tliat 1 
used the words I did use about the 
necessity of our roadj listing ourselves to 
a new position if things did not go 
bettor. 

8579. Jn that case, a snggosbion of the 
nature that Lord Hardinge put up, 
namely, putting up salt duty or any 
other taxation, would bo a matter which 
would 1 ) 0 , comparatively sxx'aking, im- 
possible of any serious consideration? — 
It is so difficult to say what coukl or 
could not bo considored wlien one <loofl 
not know tho situation, hut if Sir Pur- 
shotamdas moans that if tho state of 
tho world gets worse taxation will bo- 
como more difficult, T agree with him. 

8580. No, Sir. I said this: If world 
trade does not improve so much or as 
well as you are counting upon, or tho 
gold export of India docs nob continue 
for the period which will iniervono be- 
tween the world trade iu!pro»'<‘mciit and 
now (I am not thinking of when condi- 
tions get worse) then it would bo a moat 
difficult proposition. am tHiinking of 
a slower recovery than the one you ex- 
pect? — Yos, I would certainly agree (ex- 
cept for the question of the match tax 
that we have discussed in the past, as 
you know) that, in conditions of that 
kind, it will be more and more difficult 
to impose new or additional taxation. 
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8681. In fact, it would come to this, 
Secretary of State, that no country since 
1929 that I know of has thought of in- 
creasing taxation. The cry all round 
has been for decreasing taxation and 
until world trade comes back to 
something that may be regarded as 
normal, or until the grower of raw 
material in India gets a much higher 
pnoe for his commodities than he 
has been getting during the last two 
or three years, the increase of taxation 
in India may be said to be almost out 
of the question? — I am afraid taxation 
here has gone up substantially since 1928- 
29. I do not suggest that that is an 
example that other countries should every- 
where follow, but it shows the great 
danger of my giving a general answer to 
a question of that kind. 

8582. I sympatfliise with any country 
that has its taxation raised, hut the 
point is that the taxable capacity of the 
people of India as compared with the 
people here is quite a different proposi- 
tion, and whilst I sympathise with you, 
I submit there is no parallel between 
these two conditions ? — ^I would rather not 
get into general answers to questions of 
that kind. 

8583. No; hut you would agree that 
unless world trade improves, the ques- 
tion of any increased taxation would not 
be a serious proposition? — ^I said just 
now, and I think I had better stick to 
the answer I gave, that I think the 
problem of increased taxation would be- 
come more and more difficult, 

8584. I want to ask one or two general 
questions regarding the military part. 
Before I pass on, when the Secretary of 
State mentioned about the match tax, 

' about which he said I knew, we discussed 
the possibilities of that tax last year; 
but I am sure he will agree that it does 
not in the present circumstances in any 
way connote my approval, or in fact it 
does not connote any approval on my 
part, of additional taxation for the 
reasons which I have just now discussed 
with you? — I fully accept Sir Purshot- 
amdas's view. I only mentioned it for 
this reason. I was expressing neithe,r 
support for it nor opposition to it, hut 
it was one of the possible taxes that 
was considered at the conference, 

• 8685. So was tobacco tax considered. 

To that extent we did discuss it. The 
military expenditure of India to-day is 
about 46^ crores; it may he oorj'ectly 
stated as 45} crores, plus the loss on 


strategic railways and the frontier wateh 
and ward expenditure which is not in- 
cluded in these two items, bringing the 
whole thing up to something like 52 
crores? — ^Yes; hut Sir Purshotamdas will 
no doubt keep in mind the fact that 
so far as I know the upkeep of strategic 
railways and the administration of a 
frontier are nowhere charged to Defence 
expenditure in any other country 
in the world. For instance, if 
he will take the returns tnat 
are annually sent in to the League 
of Nations of the defence expenditure 
of all the great countries of the world 
I do not think he will find that items of 
that kind are ever included. 

8586. Were they not included before 
a certain period in the Government of 
India budget? I ask for information; 
I am not quite sure? — I am not sure 
about the Government of India budget. 
My point was rather this : I gathered 
from his questions that he was suggesting 
these items ought to be added to the 
Defence expenditure in India. I oould 
not agree with that suggestion for the 
reason that I have just stated. So far 
as I know, they are included in no other 
military budget in the world. 

8587. That is why I asked whether in 
the Government of India budget they 
were included or not. My impression 
is (but I am speaking from a very ha^ 
memory) that for a certain period hack 
they were included -in the Government 
of India military budget? — I do not know 
about that. We will look into that. 

8588. May I refer to the Inchcape 
Committee Report of 1922-23, where 
under the Head of Defence, on page 43, 
I will read to you one sentence at the 
end : The actual expenditure on the 
Royal Air Force in 1913-14 was 41,000 
rupees ; in 1921-22 it was Rs. 1,34,29,000, 
in 1922-23 it was a crore and 41 lakhs. 
This is the sentence with which the Inch- 
cape Committee end that paragraph: 

Since the potentialities of the Air 
Force in India are only now being 
proved, and there is a possibility that 
the extended use of the Air Force might 
result in economies in expenditure on 
ground troops, wq make no recommen- 
dations.*' In fact, for the year 1921-22 
(that is the latest figure), the il^yal Air 
Force was the one item where the Inch- 
cape Committee left even an increase 
of eight lakhs without any criticism. I 
wish to ask whether the Government of 
India have examined this possibility of 
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the extended use of tho Air ^Fo.rce re- 
sulting in economies in expenditure on 
ground troops at all now? — I am glad 
Sir Pursliotamdas has raised a question 
in which I personally have been very 
much interested for a groat many years. 
I have always made the argument that 
in certain conditions the use of the Air 
Force was an economy. Certainly that 
argument has been borne out in our ex- 
perience in India. It has been possible 
to reduce a number of units in India 
and in particular it has been possible to 
reduce the number of units upon tho 
Frontier owing to tho substitution of the 
Ai;r Force. I have not got- the figures 
with me to-day, but there have been 
quite a number of units reduced, and 
without tying myself down to a precise 
statement that this or that unit reduc- 
tion was directly due to the Air Force, 
I can state generally that, without the 
substitution of the Air Force in the 
Frontier distiricts, the reductions that 
have taken place in Indian defence would 
not have been possible upon the scale 
upon which they have been possible. 

8689. Would it be too much if T sitg- 
gestod that we may have a note on this, 
at your convenience, circulated to tho 
Committee? — Yes, I iwill see what we 
can do. The difficulty, as I say, is de- 
finitely to state that this or that par- 
ticular reduction is duo to the increase 
in the Air Force. What I think I could 
do is, I think I could give tlic Com- 
mittee a note on the reductions that have 
taken place over a term of years in the 
Army in India and also a note stating 
the increase in the Air Force and mem- 
bers of the Committee and tho ‘Delegates 
must then draw their own conclusions 
from those figures. 

Mr. 31, Tt, Jayaker, 

8690. Is the Secretary of State’s 
answer dependent on tho assumption that 
bombing from the air continues? — Yes, 
it is. 

Sir Ahdur Bahim, 

8691. May J make another suggestion, 
Secretary of State, whether you could 
give us figures as regards the number of 
raids from the Frontier tribes during the 
last 10 or 16 years. Tn the Assembly a 
Committee had to go into that and from 
the figures it appeared that there has 
been a ^nsiderablo decline owing to the 
new policy that has boen adopted with 
regard to the Frontier tribes. I think 
it is called peaceful penetration and also 


a civilising policy. I think the figures 
might be available and I think they 
might be of some use to us in consider- 
ing the needs of military expenditure m 
connection with the Frontier? — I should 
be rather sorry if this Committee went 
into details of that kind. If you come 
to Frontier raids, it is very difficult to 
say what is a raid and .■what is not, 
and whether a decline in the number of 
raids in a particular area is duo to the 
building of roads, or wholhor ifc ie due 
to fcho use of air power, or whether it 
is due to this, that, or the other cause. 
T would have tlioiiglit th«at information 
of that kind was really nob necessary to 
us here who arc considering the bigger 
constitutional issues. 

Lieut. -Colonel Sir J7. Oidney, 

8592. Is it not a fuct tluvt bli<*rt‘ has 
been a oonsiclerablo re<linfiAou iu the 
Military expenditure at Aihui since the 
Air Force was increasod Mu‘ro? — That is 
so, but, with all my groat nffoction for 
the Air Force, I must not bo drawn hero 
into a controversy witli tlio other Military 
Authorities, and, on that aei‘ounb I have 
said I am ready to give the nimibors of 
units both in the Array and in tho Air 
Force, and to lot every Mcmibor draw 
his own conclusions from those nuinhers. 

Sir Pumhotanuhoi Tlioknrdm 

8593, May 1 reh^r you to the same 
Committee report, pago 68, where, at tho 
end they have this p«Tnigrnph which, wdth 
your permission, my I.Did, 1 ipropose to 
read : “ Wo do not, hovvover, consider 
that the Govenimont of India should bo 
satisfied wibh a Military budget of Rs. 67 
cToros, and wo recommend that a close 
watch bo kept on the <lotails of Militarj 
oxpondituxe with tho objijct of bringing 
alxiut a progrossivo reduction in the 
future. Should a further fall in prices 
take place, wo consider that it may bo 
pussihU*, afl.*! a few years, to rodneo the 
Military budget to a sum not oxceoding 
Rs. 60 croros, although tho Commanclex- 
in-Chief does not subsci-ibo to this 
opinion. Even this is mor<», in our 
opinion, than tho taxpayer in India 
should bo called upon to pay, and, 
though revenue may increase, through a 
revival of trade, there would, we think, 
still bo no justification for not kot*ping a 
strict eye on Military oxponclitiiro with a 
view to its further reduction.” Tho fall 
in prices the Committee had in mind was 
not anything like the fall in prices which 
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has actually taken place between 1922 
and 1931, and I wish to put it to the 
Secretary of State whether he does not 
think that even on the conservative 
opinion of the Inohcape CJornmittee in 
this connection a much lower Military 
expenditure to-day is called for than the 
46^ crores, not to add on the other two 
items which were passed last March? — 
Sir Purshotanidas is ideally asking a great 
deal of the Military Authorities in India. 
Here the Committee, of which I think he 
is a distinguished Member 

8594, I was a Member? ^held out as 

their ideal a Military budget of 50 
crores. Our budget to-day in spite of 
all the difficulties with which we have 
been faced is 46 crores. I think that 
is a very great achievement, and, if 
Members of the Committee and the 
Delegates will look at the percentage of 
the reduction, namely, from 67 to 46 
crores, I am .sure, as I said the other 
day, there is no other country in the 
world that can point to so great a per- 
centage reduction as that. Further than 
that, whilst I am anxious to keep down 
the expenditure to the lowest legitimate 
minimum we have to remember this, that 
the needs of Indian Defence are absolute 
and not relative, and that the worst 
possible policy in the world would be to 
have the appearance of a system of 
defence in India upon which, presumably, 
you would be spending quite a lot of 
money, and that that system of Defence 
would be ineffective. I should have 
thought that this great reduction from 
57 to 46 crores in this very short space 
of time points to the great care with 
which both the Military and the Civil 
Authorities have approached this ques- 
tion, and illustrates their determination 
to make every conceivable economy that 
they legitimately can. 

8595. I am afraid Sir Samuel Hoare 
has rather overlooked the very important 
point which I included dn my question, 
namely, the fall in prices. I was a mem- 
ber of that Committee, Unfortunately 
Lord Inchcape is no more. If he were 
alive (he was Chairman of the Com- 
mittee) I could have produced from him 
a letter saying that the fall in prices to 
which he refers there was no more than 
10 or 15 points. No one then foresaw 
that there would be a fall in prices to 
the extent of over 100, and when there 
has been a fall in prices of over 33 per 
cent, of the basis on which this para- 
graph is written, the result is not only 
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one upon which one cannot congratulate 
the Military Authorities, or anyone else 
in India, but it is one which leaves the 
public in India with a very sore griev- 
ance? — I believe if you and your Com- 
mittee had been told in the year in 
which you were sitting that the Military 
Budget could be got down to 46 crores 
in 1933-34, even with all the fall in prices 
to which we have been subjected, you 
would have thrown your hats up in the 
air, and would have been delighted. 

8596. It is not a matter of such great 
delight. I will refer Sir Samuel to the 
papers of the Retrenchment Committee 
which are in two boxes in the Home 
Department of the Government of India, 
they are not accessible to me or any 
non-official but they would be accessible 
to him. In the first draft he will find 
the figure mentioned was that over 
which he thinks I would have thrown 
up my hat. Nothing of the sort. It 
was subsequently altered and another 
figure add^. 

You indicated both in Sir Malcolm 
Hailey’s Memorandum, and in your 
speech, the idea of appointing a Com- 
mittee in order to consider in detail the 
allocation between the Pi’ovinces and the 
Centre of Revenue and expenditure. 1 
take it that Committee will be appointed 
by you? — ^I think so-, hut I am open to 
suggestions about it. That is my present 
view. 

8597. I have no suggestion to make 
except to ask whether you would attacli 
as much importance to representation 
from Provinces or representation from 
men who are interested neither in Pro- 
vinces nor in the Central Government 
at the moment, and still who are not 
back numbers in the sense of being 
retired, and not being in touch with 
affairs in India. It must be somebody 
who can weigh the scales evenly between 
the Centre and the Provinces, and who 
will command the oo>nfidence of the 
people.? — think certainly, without be- 
ing precise as to the constitution of the 
Committee, it should be an impartial 
body and an impartial body to which the 
Provinces could make their representa- 
tions. 1 think also it should be quite 
a small body, and I should hope it 
would be a body which, having most 
of the data readily available, should 
not take a very long time. 

8598. I only wanted to indicate’ one 
or two considerations which struck me 
as being very important to be borne 
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in niiiid in connection with this Com- 
mittee. I agree with the other require- 
ments iiientione-d by the Secretary of 
State. The Reserve l^ank Committee 
Report and the Railway Board Report 
are not available for us to-day, there- 
fore I shall not ask any questions about 
them. There is one question I should 
like to ask, because it is a question 
which is constitutional and not purely 
financial You have said that the 
Reserve Bank should be free from poli- 
tical influence. I wish to ask whether 
you reinemlber that in the Financial 
Sajfeguards Committee Report of the 
Third Round Table Conference, para- 
graph 4, page 37, the actual %vorfl 
used is ‘‘that efforts should be made 
to create, on sure foundations and free* 
from any political influence ” — the word 
“ any there does not miean merely 
political influence, and the significance 
of the word “ any ’’ is political influence 
both in India and in England. Would 
you agree with that? — ^Yes. 

8599. I particularly stress this because 
T find there is a tendency rather to 
overlook the word “ any ” and only to 
think of political influence in India. 
Would you consider that something be- 
yond that was intended and indicated in 
the draft Report ? — We intended in the 
Committee, and I contemplate now, 
that the Reserve Bank should bo free, 
so far as we clan make it, ol ^any 
political influence. 

8600. On both sides of the seas? — On 
both sides of the seas. 

Sir Purshotamdas Thakurdaa,'} 1 had 
a few questions to ask regarding the 
debt position of India, hut I find Major 
Attlee has dealt with that question so 
admirably that I will not take uj) any 
time of the Committee in dealing with 
them, 

Mr. M. 12. Jayaker. 

8601. The present position about the 
Army estimates is that they are dealt 
with by the Governor General in Council 
which means h© has the benefit of con- 
sultation with throe Indian Members? — 
Yes. 

8602. And according to the proposals 
mad© in th© White Paper, I find no con- 
stitutional position which gives such an 
opportunity of consulting Indian opinion 
in the new Constitution on Army esti- 
mates, excepting that you refer to the 
Instrument of Instructions, pointing out 
the desirability of the two branches of 


the Government working in harmony P 

Yes. 

8603. But in that connection, having 
regard to the great importance of the 
question, how does the proposal appeal to 
you which Sir Tej Bahadur Sapru and 
myself made in our Memorandum which 
we submitted for your consideration at 
the end of the Third Round Table Con- 
ference of appointing as an Army Mem- 
ber a non-oflicial Indian, the Viceroy to 
have tile widest choice in that connection, 
and the Army Member Lo be solely re- 
sponsible to the Viceroy, and the 
Viceroy ^s view m no way to be affected, 
nor his freedom to bo in any way mini- 
mised? How does that proposal appeal 
to you? — I have always felt that it is 
better to leave the choice entirely free. 
I know tlio arguments that can be used 
upon both sides but I came to the view, 
and so also did a good many other Id em- 
bers at the last Round Table Conference 
come to the sain© view, that wo should 
leave the choice of the Viceroy com- 
pletely free as to his own advisers and 
his own staff. 

8604. Have you considered this possi- 
bility that in th© new Legislature there 
will be a number of men — I am not say- 
ing Indians because there may be non- 
Indians too, especially those who come 
from the States — who will have consider- 
able experience of the nianagomont of the 
Army; therefore if you had the provision 
which we had in mind you would bo pro- 
viding the Viceroy with an export pei*- 
son who has considerable experience of 
managing the Army, and who will serve 
as a nexus between the Legislature and 
this Rosorvod DeparLniont of the Army? 
'-That may bo so, but at tho same time 
I do fool that it i.s much tho best to 
leave the Viceroy with a completely free 
hand. 

8606. Would you go to th© extent of 
stating in the Instrument of Instruc- 
tions a prodilection for selecting a non- 
oflBcialP— No; I do not think 1 should. 
I have argued this question at some 
length in the past, and. I have not 
changed my view, namely, that in a re- 
sponsibility of this kind covering De- 
fence it is essential that the man who 
is responsible should have a free and un- 
restricted choice, 

8606- I was asking this question, be- 
cause your answer No, 6634 which you 
gave some days ago expressed senti- 
ments with whidh we Indians completely 
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agree, namely, that you are looking for- 
ward to an arrangement when a greater 
and greater attempt will be made to 
draw the Legislature into a position of 
good will and understanding with regard 
to the Army Department, Do you re- 
member those answers which you gave? 

— Yes. 

8607. Do not you think that if that 
IS the Indian view it is more likely to he 
achieved, and more speedily to he 
achieved, if you had any such arrange- 
ment as we proposed to you? — think 
myself that arrangements of that kind 
must grow up as a matter of usage, and 
that to try and make them explicit in an 
Act of Parliament would he unwise, and 
might very well lead to friction rather * 
than co-operation. When I give this 
answer to Mr. Jayakex upon this par- 
ticular point it does not mean that I am 
in any way modifying the answers that 
I gave the other day based upon my 
desire to see the closest co-operation pos- 
sible between the two sides of Govern- 
ment. T really believe myself that you 
will get better oo-operation if you leave 
the Viceroy’s choice free than if you 
attempted to restrict it in some way 
that might very well create, rightly or 
wrongly, euspioiona here, or suspicions in 
certain quarters, and would tie the 
Viceroy’s hands. 

8608. I will not press the question 
further. But now may^ I ask your 
attention to a few questions connected 
with the Reserve Bank, and let me say 
if you think those questions arise out 
of details which had better be considered 
after a Report is presented, you need not 
answer them. I am asking hhem because 
I am not sure at what stage the Report 
will come before this Committee, or 
whether I shall be here on that occasion. 
What I want to ask your attention to 
is page 17 of the Introduction, para- 
graph 32. That paragraph says that the 
“ Pteserve Bank, free from political in- 
fluence, will have been set up by In- 
dian legislation, and he already success- 
fully operating ”, Now what are the 
tests by which you will judge that the 
Reserve Bank will be successfully 
operating? I am asking this question 
because in the case of an ordinary bank 
the test would ordinarily he the balance 
sheets, the deposits and reserves, and 
so on. Ex hypothesis these cannot be 
the test with regard to a Reserve Bank, 
so what will be the test by which you 
will judge that the Reserve Bank which 
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you have in view in paragraph 32 is 
already successfully operating? — ^I would 
prefer to deal with these questions as a 
whole. If Mr. Jayaker would agree, I 
think that would be the best course. 

If Mr. J ayaker is not here when we 
discuss these questions, I would send him 
a full answer upon a point of that kind. 

Mr. M, R. Jayaker. 1 Then your 
answer would be the same on the four 
conditions in paragraph 32. 

Sir Purshotamdas Thakurdas.'] Will 
Mr. Jayaker mind if I Just say this, 
that the Reserve Bank Committee Report 
does not deal with this question at all. 
It IS a matter as to how His Majesty’s 
Government will judge whether it is 
successfully operating or not, I just 
wanted to' bring that out. 

IVttness.’] I am quite aware of that 
fact. At the same time, I think it is 
very much a part of the question, and I 
would have preferred a much more con- 
centrated discussion upon it, if we can 
have it, 

Mr. M. R. Jayaker. 

8609. I leave it entirely to the Secre- 
tary of State. If you think it is better 
that these questions should be answered 
after the Report is out, I will not press 
it. Then the same will apply, I suppose, 
to the last five lines of paragraph 32, 
namely, the Budgetary position being 
assured and short term debts. I had a 
few questions to put, but if you think 
they should be reserved, I will not press 
them.? — I do not know what you think, 
my Lord Chairman. I think it would be 
better really, to take all these Reserve 
Bank questions together. 

8610. Very well. Then I will not ask 

these questions, my Lord Chairman. 
Then Proposal 147, at page 76 : The 

trustee status of existing India sterling 
loans will be maintained and will be ex- 
tended to future sterling Federal loans 
May I know what will he the procedure 
as regards the raising of sterling loans 
in future. Will they be raised by the 
Secretary of State or an agent of the 
Government of India, like the High Com- 
missioner, or some such functionary? — 
Mr. Jayaker remembers that that is a 
question that we have discussed a good 
deal in the past, and upon which there 
are two definite opinions, one opinion 
being that India, anyhow in the early 
years of the Constitution, is more likely 
to get cheaper rates of money if no 
change is made in the name under which 
the loans are raised ; the other being, 
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that when a responsible Government is 
set up in India, it would be inappro- 
priate and almost impossible for the 
Secretary of State to continue to give his 
name to the raising of the loans. Upon 
the whole, the expert view turns m the 
direction of the second alternative, 
namely, that it would be difficult after 
the Constitution is actually set up for 
the Secretary of State to go on raising 
loans in this name in London. But it 
a difficult question, and it is a question 
upon which my advisers and I would 
welcome the views of our colleagues in 
the Committee and in the Delegation. 

8611. But will thot condition apply if 
India were to raise loans elsewhere than 
in the British Isles? — ^I think it would 
apply still more. It would strengthen 
very much the second alternative course, 
namely, that the Secretary of State would 
find it very difficult to take any kind of 
responsibility for loans of that sort. 

Sir Purshotamdas Thahv/rdas. 

8612. May I ask a question arising out 
of that? — Does the Secretary of State 
think that it would be inconvenient to 
leave this matter to be decided by tbe 
Federal Government when the question 
arises and the necessity arises, or does 
he propose to mako a statutory provision 
about this in the Bill? — I think myself 
we shall (have to make a statutory pro- 
vision. 

8613. That India can raise no loan 
outside, except as a trustee security here? 
—No, I was thinking of tho other point, 
as to the form in which tho loans are 
raised, whether in the name of the Secre- 
tary of State, or whether in tho name of 
the Federal Government. Obviously, in 
a question of that kind the Treasury and 
His Majesty’s Government here are very 
much interested. There certainly would 
have to be a statutory provision, so far 
as I understand the position now, in the 
Act stating what is to be the future after 
the initiation of the Constitution. 

8614. Would it not do to leave it per- 
missible to the Secretary of State to put 
his signature to the loan here, if tho 
Federal Government are agreeable to it, 
or must India be committed now for 
whatever the period of the Reforms be? — 
It is very difficult. Surely, Sir Pursho- 
tamdas will see the difficulty at once. It 
is very difficult for the Secretary of State 
to give his name to a future loan for 
which he is not responsible. 


8615. I fully see that, and that is why 
1 am asking, need it be m^e compulsory 
on the future loans of ’India in the 
London market that they must be issued 
through the Secretary of State and not 
direct by the Federal Government, if 
they think fit to do the latter? — My 
argument is all tending to show that I 
agree with Sir Purshotamdas’s view, 
namely, that I do see grave difficulties 
in the way of the Secretary of State 
giving his name in the future to any 
loan for which it is not responsible. 

Ghainnan.^ i am very sorry bo have to 
press the Meeting, but the position is 
that the Secretary of State will have to 
leave the Chair at half-past four, and at 
quarter-past four I intend to turn, at 
any rate, for a few minutes, bo another 
matter, which I must deal with before 
we rise to-night. 

Marquess of Heading, 

8616. May I just say one word about 
that only. The Secretary of State’s 
view just expressed as to the second 
alternative, is not intended by him to 
be final, I understand? — No, Because it 
is not final, I ask the Members of the 
Committee and the Delegates to think 
over what is a vei*y difficult question. 

Sir rurshotamdas Thahnrdas,'] I ven- 
tured to interrupt onjy because 1 felt 
that, as far as wo are concorned, this 
was about tho last opportunity we 
should have to oxi>ress our views or to 
get the Socrotary of State’s intentions 
before the Bill was iiroceeded with. That 
w'as my only reason for asking, 

Mr. M, It. JaynJicr. 

8617. Then in Proposal 39, at page 46, 
you require the previous assent of the 
Governor-General to any legislation deal- 
ing with coinage and exchange? — Yos. 

8618. You romombor, Sir Samuel, that 
this condition was agrecsd to, if at all, 
at a stage of the Round Table Oon- 
foronce, when it was cousidorod that 
some temporary amingcmonts should be 
made pending the foundation of the 
Reserve Bank, and one of those tem- 
porary arrangements to which some part 
of the Indian opinion was agreed was, 
pending the foundation of tho Reserve 
Bank, legislation dealing with coinage 
and exchange would require the prior 
assent of the Viceroy, Do you remember 
that etage, Sir ^muel? — ^Yos, I re- 
member the stage. 

8619. Having regard to the fact that 
you have now made tho foundation of 
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the lleserve Bank as a precedent condi- 
tion to the coming m of Federation, and 
having further regard to the fact that 
under Proposal 119, at page 69, the 
vetoing power is in the Governor-General 
and also His Majesty the King, do yon 
think there is any necessity for requiring 
the previous sanctio-n of the Governor- 
General for legislation dealing with coin- 
age and current exchange.? — Yes, I think 
it IS necessary to have this power. Mr. 
Jayaker reminds me of the previous dis- 
cussions on the subject, and that we had 
some quite long discussions upon this 
pazticular point. The previous sanction 
is necessary, in my view, mainly to 
avoid speculation and a great slump in 
the excihange or a great boom in the 
exchange, ae the result of a Bill being 
introduced. 

8620. But will not the same disturbance 
in the money market result from even a 
resolution moved in the Central Govern- 
ment affecting the ratio? — I would have 
thought not. I would have thought a 
Bill would have been taken much more 
seriously than a Private Member’s 
Resolution, 

8621. You do not think that the power 
of vetoing would be enough for all prac- 
tical purposes? — No; we have always 
attached a great deal of importance to 
this power in the interests of financial 
stability. 

8622. Then the last question I wish to 
ask the Secretary of State is with re- 
ference to the reply which he gave to 
Sir Joseph Nall as regards the fiscal 
convention. I suppose the Secretary of 
State referred to what is known in the 
Indian Legislature as a convention which 
arises out of the following facts: That 
■when the Governor-General in Council 
and the Legislature are agreed, the 
Secretary of State does not interfere. Is 
that what the Secretary of State had in 
view? — Yes, My answer to Sir Joseph 
Nall meant that the practice will con- 
tinue under which the British Govern- 
ment do not intervene in fiscal questions 
in India. Obviously, under the new Con- 
stitution, what is now a convention 
might have to take a more precise form. 
I fully realise the necessity of that 
possibility. As to the precise form that 
it would take, 1 suggest that we should 
consider it when we come to deal in 
rather greater detail with these fiscal 
questions. 

8623. What I was wanting to know 
was: Under the new Constitution the 
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Constitutional position will be very 
different? — The Constitutional position 
obviously will be different, because there 
will be a responsible Government, yes. 

Mr. N. M. Joshi, 

8624. May i ask one or two questions, 
my Lord Chairman.? Secretary of State, 
you know that there are some subjects 
of concurrent jurisdiction, and, as re- 
gards those subjects, the responsibility 
lies both upon the Federal Government 
and the Provincial Governments. I want 
to ask you whether as regards these sub- 
jects of concurrent jurisdiction, subven- 
tions from the Federal Government to 
the Provincial Governments will not be 
found to be necessary, and sometimes a 
vei’y suitable method of adjustment be- 
tween the pov.ers of the Federal Govern- 
ment and the Provincial Governments? 
— ^Will you give me an instance, Mr. 
Joshi P 

8625. I will give you an instance. 
Labour W^elfare is a subject of concur- 
rent jurisdiction? — ^Yes. 

8626. As regards that subject, the re- 
sponsibility for finding money is a re- 
sponsibility both of the Provincial Gov- 
ernments and of the Federal Government. 
In a case of this kind will not the Federal 
Government have a right to give a sub- 
vention to the Provincial Governments 
if the Provincial Governments undertake 
duties which the Federal Government 
should have themselves undertaken ? — 
Yes; there is nothing at all in the pro- 
posals to prevent that. 

8627. Subventions cx>uld he given by the 
Federal Government to Provincial Gov- 
ernments on such subjects? — If they wish 
to do so. 

8628. Now I want to ask you one ques- 
tion about the Public Accounts Commit- 
tee. I do not see any reference in the 
White Paper to the Public Accounts Com- 
mittee. I want to know whether you 
propose -bo provide for that in the Con- 
stitution when you consider the details 
of the Constitution? — No. We purposely 
do not make provision in the Constitu- 
tion for any committee of the Legisla- 
ture. We feel that we really should he 
trespassing upon the privileges and the 
powers of the Legislature in bringing 
questions of that kind into an Act of 
Parliament. The Legislature will be free 
to set up any Committees that it wishes 
to set up. I should personally be very 
much surprised if they did not continue 
to set up a Public Accounts Committee, 

2 K 3 
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8629. May I ask you one further ques- 
tion on this point? Under the present 
Constitution the Public Accounts Oom- 
mittee also considers the report of the 
Auditor-General on what are called the 
Reserved Subjects, such as Defence. Will 
the Public Accounts Committee appointed 
by the future Legislature have a right to 
consider the report of the Auditor- 
General on the Reserved Subjects? — I do 
not see myself why the Public Accounts 
Committee should not have an oppor- 
tunity of considering the accounts. It 
would consider them purely and only in 
an advisory capacity. 

8630. As regards the position of the 
Auditor-General I want to ask a ques- 
tion. Under the present Constitution, 
the Auditor-General in India has no 
control over the accounts in Great 
Britain, and the accounts in Great 
Britain are audited by a separate 
Auditor-General. I want to know what 
you propose to do in the future Consti- 
tution: Whether the Auditor-General in 
India will have control over the accounts 
both in India and in Great Britain? — I 
have not myself considered that po-int. 
I will think about it, and communicate 
with Mr. Joshi perhaps further about it 
later on. 

8631. May I ask one question more 
about the Political Department which 
deals with the Indian States? As the 
responsibility for dealing with the In- 
dian States will hereafter be transferred 
to the Viceroy and not to the Governor- 
General at the head of the Federal Gov- 
ernment, will the finances for maintain- 
ing the Political Department be found 
either by the States or by the Crown, or 
will they fall upon the Federal Govern- 
ment ? — We have always assumed that 
they will fall upon the Federal Govern- 
ment. They were one of the inevitable 
charges upon the Government of India, 
and we have always felt that the right 
course was that they should be a non- 
yoteable item in the Federal budget. 

8632. My question is this, Secretary of 
State. I quite realise that the item 
is a non-votable one, but the item of 
expenditure will have nothing to do 
with the Constitution itself. The Vice- 
roy, not as the head of the Federal 
Government, but as the representative 
of the Crown, will have relations with 
the States. Up to this time the case 
has been different. The Governor- 
General in Council was the head of the 
Government of India, and he had deal- 


ings with the Indian States, but here- 
after the Viceroy, as the representative 
of the British Crown and not as head 
of the Federal Government, will have 
relations with the States. I therefore 
want to know whether there is no change 
in the position and, in consequence of 
the change, the financial burdens ought 
not to be transferred now? — No; we 
still feel that that is a legitimate charge 
upon the Federal budget. 

Dr. R. B. Ambedkar. 

8633. I would like to ask one question 
about the stateiueut made by Sir Akbar 
Hydari on the application of paragraph 
141. You said yesterday, Secretary of 
State, in making your brief observa- 
tions on that statement that you were 
glad that the States had accepted, at 
a certain point, to bear the burden of 
the Federal Government? — ^Yes. 

8634. What I would like to know is 
this — you can give the answer now, 
or, if you like to refer to it later 
1 have no objection — whether you agree 
that the stag© which has been described 
by Sir Akbar Hydari is the stage at 
which the States should begin to bear 
the burden of the Federation? Ho has, 
as you know, described certain stages 
through which the Federal finance must 
go before the States could be called 
upon to bear their share ?--Yes. 

Sir Akbar 

8636. Additional bT;Sri3on? — There ar© 
really three burdens. There was first of 
all the burden of in^'lircct taxation that 
they undertake fronj the start; secondly, 
there was the bur<[len of the Corpora- 
tion Tax, or the e^^uivalent of the Cor- 
poration Tax thatjf they undertake after 
a definite term of years; and, thirdly, 
there was the surtax tiaat they undertake 
in the event of an eme\jrgoncy. 

Dr, R. R. Amb.pdkar, 

8636. I thought he lai^ down certain 
conditions? — He laid dowlp. certain con- 
ditions — Sir Akbar will correct me if 
I am wrong — for the third of \ these bur- 
dens, namely, the surtax 

8637. I wanted to know whct'Sjer you 
agree that those were the approjpriate 
conditions under which the Federa^4l^n 
will resolve to surcharge?— I think soX 
I do not want to tie myself down to the \ 
exact words, but I think, generally, that 
seems to me to be a fair basis of an 
arrangement. 

8638. The next question I want to put 
to you, arising out of that, is this: 
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that if that position is maintained or 
even the position as it is under proposal 
141 is maintained, .would it not be the 
fact that the Federation will have to 
carry on its finances entirely on the 
basis of indirect taxation ° — Not entirely 
on the basis of indirect taxation. 

8639. To a very large extent? — ^Not 
entirely on the basis of indirect taxa- 
tion. Obviously, to a large extent. 
Indirect taxation will then, as it does 
now, play a very prominent part in 
the Indian revenue. 

8640. What I want to put to you is 
this, Sir Samuel Hoare, that it will bo 
more so under the Federation than it is 
now, for the simple reason that the 
British Indians would not consent to 
direct taxation, because the States will 
not consent^ and, consequently both of 
them would rather go in for indirect tax- 
ation, to be borne by both apart, rather 
than agree to direct taxation, whicfti 
would be borne by British India alone. 
From that point of view indirect tax- 
ation would be more and more forced 
upon them than is now the case? — 
From the other point of view, I can 
imagine the States very often on the 
side of the less indirect taxation. 

8641. That is because they do not have 
their finger in the pie now. Would it 
be the same thing afterwards when, if 
they are opposed to indirect taxation 
they have to bear the brunt of the taxa- 
tion ? — Dr. Ambedkar will also remem- 
ber in this triangle of forces that the 
Provinces will have an interest in direct 
taxation, as they have a share in it. 

8642. Yes, that may be so, but the 
Province also will see that the Federa- 

* tion is not entirely a charge on Indian 
Revenue raised in British-India. It is 
a pure matter of speculation, but I want 
to pay attention fo what would be the 
drift of the finance under the Federa- 
tion. If I may say so, the Federation 
would entirely have to build a tariff 
wall round itself in order to carry on? — 
Dr. Ambedkar says it is a subject of 
speculation. I am inclined to agree 
with him, but I am not inclined, having 
assumed it is a subject of speculation, 
then to prophesy exactly what is going 
to happen. 

8643. I will leave it at that. The 
next question I would like to ask of Sir 
Samuel Hoare arising out of the^- same 

^•proposal, 141, is thi'?- You said that the 
States will contribute an equivalent 
amount to the Federal Revenues on a 
19B5.*S 


sum to be assessed on a prescribed basis. 
Of course, you have explained this morn- 
ing how the word “ prescribed ” is used, 
and I am not going to ask you any 
questions upon that, but what I would 
like to ask you is this. Is there any 
provision made in the White Paper to 
see that the sum assessed on this pre- 
scribed basis, which becomes payable by 
a particular State, will be ultimately paid 
to the Federation .P — It would then mean 
a default, would it not, on the part of 
a State? 

8644. Yes, supposing the State does not 
pay. I am assuming only one case now, 
for the moment? — The Viceroy then, I 
assume, could intervene. 

8645. The Viceroj*-, as you know, is 
outside the Federal Constitution ? — If 
Dr. Ambedkar will look at paragraph 
129, he will see there : “ The Governor- 
General will be empowered in hie dis- 
cretion to issue general instructions to 
the Government of any State-Member of 
the Federation for the purpns'' of ensur- 
ing that the Federal cblisrfii o..-* of that 
State are duly fulfilled.*' 

8646. Yes. What I want to say is 
this. Paragraph 129, if I may make 
the distinction, only gives the Governor- 
General the power to give a direction. 
It does not give the Governor-General 
the power bo take remedial measures, if 
the directions are not obeyed? — ^The Act 
nowhere provides explicit sanctions in 
situations of that kind either for the 
Provinces or for the States. 

8647. For the Provinces it does, 
because the Governor has a special 
responsibility to see that the orders of 
the Governor-General are carried out 
and obeyed, and to that extent he will 
be directly under the control of the 
Governor-General, and so provision does 
there exist, so far as the relations 
between the Provinces and the Centre 
are concerned, that his orders will be 
carried out? — ^I think there is just the 
same sanction, is there not, with the 
Governor-General and the States. 

8648. No, if I may say so, as you ex- 
plained on the Memorandum on the 
Instrument of Instructions if he dis- 
obeyed, the Governor could be recallod. 
There is no such provision in the rela- 
tions between the States and the Centre? 
— In each case the responsibility is the 
responsibility of the Governor-General at 
his discretion, that is to say, subject to 
his instructions from hero. 

3 K 4 
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Dr. Amhedkar,2 Bu'fe ^ny point is that 
just as the Governor would be subject to 
the power of the Governor-General with 
respect to the administration of the Pro- 
vince, the ruler of a State is not subject 
to the directions of the Governor-General 
-beyond, I suppose, the administration of 
such matters w^hich appertain to the 
Federation i that is with the Viceroy. 

Mr. Zafrulla Khan, 

8649. Would not the paramountcy 
powers apply? — That is exactly what I 
was going to say. There is in the States 
the field of paramountcy. 

Dr. B. B, Amhedkar, 

8650. But, as you said, the para- 
mountcy will be assigned to the Viceroy, 
and not to the Governor-General? — Yes, 
but nevertheless the result will be the 
same. 

Mr, Zafrulla Khan.'] The Governor- 
General will formally make a request to 
the Vicjeroy and the Viceroy will there- 
upon act. 

Dr. B. B, Amhedhar.] May I ask 
another question arising out of the same. 
There is another aspect of it. It is 
assumed that the States that would be 
liable to make this contribution would 
be solvent at the time when the con- 
tribution is called for. Is there any pro- 
vision in the White Paper to see that 
the Governor-General whose finances 
would, to some extent, be dependent 
upon these contributions coming from the 
Indian States, has power to see that 
these contributories will .be solvent on the 
days when the contributions fall due. 

Rao Bahadur Sir Krishnama ChaH.] 
What is the provision with regard to the 
Provinces? Is there any such provision 
with regard to the Provinces? 

Dr. B, JR. AmbedJcar.] Yes, the 
Governor can certify that a certain 
amonnt is due to the Federation and 
shall be paid, and it will be paid, 

Mr. Zafmlla Khan.] May I recall a 
suggestion 1 made during the preliminary 
discussions here that the Viceroy might 
ask the States who are units of the 
Federation to submit for his informa- 
tion every year audited copies of their 
accounts. 

Dr. B. E. Ambedkar, 

8651. There is one more point, and i 
think the Secretary of State may give 
a combined answer. If you will refer to 


paragraph 146 dealing with the borrow- 
ing powers you will see there it is pro- 
vided that the Federation may borrow 
upon the security of Federal revenues. 
The contributions to be "made under 
Proposal 141 will be part of the Federal 
revenues which will be the security for 
the loans which the Federation will raise. 
Do you think it would sufficiently add 
to the credit of the Federation if part 
of the revenues which the Federation 
can call upon in order to give security 
for the Federal loans are left in this 
uncertain state both as to capacity to 
pay and the willingness to pay? — I would 
have thought really that the contingency 
Dr. Ambedkar is contemplating is a con- 
tingency that is not very likely to arise 
often, and that, if it -does arise, it is 
not the kind of contingency that is going 
substantially to alter the credit of the 
Federation. After all, these amounts 
taken altogether are very small amounts. 

8662. I do not know what they would 
he? — ^And in the event of a single 
default 

8653. I hope they will not be very 
small? — I cannot imagine that that would 
make much difference to the credit of 
India. 

Sir Ahha/r JRydari.] Is not the financial 
position of the States, through the exer- 
cise of paramountcy, in a much better 
condition than that of the Provinces 
through the exercise of tho special re- 
sponsibilities of the Governor? 

Dr. B. JR. Ambedkar.] I thought the 
statement made by Sir Mirza Ismail 
yesterday disclosed a most pathetic state 
of affairs. 

Sir Ahbar Hydari.] It was still a 
balanced budget by which he could pay 
up his tribute all right. 

Mr. Zafrulla Khan. 

8654. My impression was that the 
Secretary of State was going to tell us 
what would happen if there were a series 
of defaults. ?— I think I would say in the 
case of one default, to say nothing of a 
series of defaults, the Viceroy would have 
the power of intervening under his powers 
of paramountcy. 

Sir Manubhai N. Mehta.] May T draw 
your attention to Proposal 129. It pro- 
vides for it.- The Governor-General will 
be empowered. 

Sir JRubert Carr. 

8655. There are one or two questions ^ 
I wish to ask regarding the Provinces. 
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It is with reference to Proposal 139 under 
which a share of the income tax to be 
assigned to the Provinces will in all pro- 
bability be reduced to extinction during 
the first few years: the fact that there 
IS no income tax to be assigned in the 
first year or two means that the Indus- 
trial provinces will be paying the whole 
cost of the Federation and the agricul- 
tural Provinces will not be taking their 
fair share. I was hoping that the Secre- 
tary of State would give some indication 
that the investigation .which is taking 
place according to paragraph 57 will go 
into the question of the taxable capacity 
of the Provinces, and that the retention 
of income tax by the Centre should be 
based on the taxable capacity of the 
Provinces rather than in the method 
suggested. May I remind you that the 
Percy Report, Section 113, recommended 
taxable capacity as the fairest method 
of emergency contributions, and I would 
suggest if it is the fairest method for that 
it is also the fairest method for reten- 
tion of income tax from the different 
Provinces ? — 'We have no provision either 
to arrange for that, or to preclude it. 
I will take into account what Sir 
Hubert Carr has said, but, offhand, I see 
a good many difiGLculties in the way of his 
suggestion, but, as I say, there is no- 
thing in the TVliite Paper either to say 
that we shall do it upon one basis, or 
that we shall not do it upon one basis. 

8656. I was rather led to ask the 
question by the Percy Report, and the 
idea that probably tfie "White Paper pro- 
posals were following it. That is what 
I had largely in mind. But, taking that 
matter into consideration, would you 
also consider the distribution of income 
tax, that it should be on a uniform per- 
centage to the Provinces. I mean that 
those Provinces which are in deficit it 
is proposed in the Percy Report should 
be Covered by the surpluses of the other 
Provinces. I would suggest that deficit 
provinces should be assisted from the 
general funds, and not merely from in- 
come tax receipts which, again, react 
against the industrial Provinces? — 
There again, so far as the White Paper 
proposals are concerned, the field is open, 
and obviously we shall have to consider 
points of that kind before iwe are pre- 
cise as to the iway in which the arrange- 
ments should be made. 

8657. Without putting forward many 
other proposals, should this not appeal 


to you, there is a third which I would 
like you to consider, and that is distri- 
buting the income tax according to the 
origin of the tax? — I should like to 
think about all these proposals. What 

I am anxious to avoid is an endless 
wrangle between one province and an- 
other, raking up all sorts of trouble, 
and delaying any constitutional changes 
for years and years. 

8658. It was only your statement this 
morning that the prescribed basis will be 
once for all, that made me hope you will 
give this matter consideration? — ^Yes. 

8659. I will pass on, if I may, to 
the question of Proposal 137. There it 
deals with a subject which has been 
mentioned before, the jute duty, and it 
arranges that at least 50 per cent, of 
the net revenue from the duty shall be 
given to the Provinces. That is, it seems 
to me, almost settling that 50 per cent, 
of the duty shall always remain with the 
Centre, because, with 10 Provinces out 
of 11 considering the distributifon Of 
that 50 per cent., seeing that 10 out of 

II will be beneficiaries by keeping it, and 
the eleventh the only loser, it is very 
unlikely that anything more than 50 per 
cent, which is compulsory will ever be 
passed over to the producing Province. 

.would therefore invite your considera- 
tion to the proposal that the jute duty 
should be accepted as a Provincial source 
of revenue, half of which may be re- 
tained by the Centre during this period 
of stringency. I need not go into the 
question of the fairness of the claim that 
the jute duty, which is a duty on the 
chief agricultural crop, should accrue 
to the benefit of a Province? — You cannot 
generalise upon questions of this kind. 
If you do you then have troubles in other 
Provinces. The very argument that Sir 
Hubert Carr has used for jute in Bengal, 
I suppose, might be used by Assam for 
petrol and tea, and so it goes on. We 
think we are doing something very sub- 
stantial for Bengal in the provision that 
we are making for the 50 per cent, of 
the jute duty, and I could not to-day go 
any further than I have gone in what I 
have said about Bengal. 

8660. I do not wish to carry the argu- 
ment further, but I would not like to 
accept petrol as being on the same basis 
as an agricultural crop? — Perhaps tea 
would have been a better analogy. 

8661. Tea I would be glad to accept 
because that was a war measure and was 
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in the list. Turning to another subject, 
may I refer to the question of the 
economy which has been suggested in not 
setting ui) Second Chambers m the Pro- 
vinces until financial conditions are more 
favourable? I think Lord Reading men- 
tioned it on the 30th of June and put it 
rather on the basis of thte Supreme 
Court. As you know, many have looked 
upon Second Chambers in the Provinces 
as an essential safeguard in the adminis- 
tration of the Provinces and to postpone 
a Second Chamber on account of finance 
does not appeal to us, and I would ask 
you to take into consideration that it 
is more a matter of holding up autonomy 
until the Province can afford a full and 
complete Legislature than to give an 
incomplete Legislature, as we look upon 
it, in order to meet the financial require- 
ments. Would you take that into your 
consideration? — I will take note of what 
Sir Hubert Carr has just said, but T 
hope it will not come to that kind 
of dilemma. I hope it will be possible 
to set going Provincial autonomy and to 
set it going with those in^itutions 
effective in the various Provinces. 

Sir Hubert Carr.] There is only one 
other point, if I may make it, over that, 
BO as not to have my proposals all on 
one side: I think economy might be 
found by reducing the size of the Legis- 
latures. For instance, in Bengal I be- 
lieve from inquiries I have made there 
would be very little objection in any 
community to reducing the Legislature 
from, say, 250 in the Lower House and 
65 in the Upper House, to 200 in the 
Lower House and 50 in the Upper House. 
No alteration would be made in the com- 
munal percentages and it would lead to 
a substantial reduction in expenditure. 

Sir A. P. Fatro, 

8602. My Lord, .with a view to clearing 
up the misunderstanding that prevails 
in some Provinces in India, after the 
Statement of the Secretary of State 
about the finances and the publication 
of the finance statement, may I ask 
the Secretary of State: Is it not a fact 
that most of these Provinces have their 
budgets balanced by cutting expenditure 
to the hone altogether? All those Pro- 
vinces that have now balanced their 
budgets have now done so after cutting 
expenditure to the bone and after ex- 
ploiting every possible source of revenue ? 
— I think they have made very remark- 


able efforts foi economising. I should 
like to pay a trih|ute to them, but 
1 would never like to say that the last 
word has been said with any govern- 
ment anywhere in the matter of economy. 

8663. May I draw your attention to 
Section 139 and paragraphs 57 and 58 
of the Introduction? These proposaJs 
are intended to augment the existing 
revenue of the Provinces with a view 
to setting them on a firm basis for 
advancing Provincial autonomy ? — ^Yes. 

8664. May I take the answer which 
you have just given to Sir Pursliot- 
amdas Thakurdas’s question to mean it 
will he possible to introduce Provincial 
autonomy immediately without fresh tax- 
ation ? Am I correct in quoting your 
statement? I noted down here that you 
said it would be possible to introduce 
Provincial autonomy in the Provinces 
without fresh taxation? — ^If Sir A. P. 
Patro means the introduction of Provin- 
cial autonomy with the allocation of 
revenue set out in paragraph 139, then 
my answer could not he yes. 

8665. My question is this. There is a 

good deal of misunderstanding, in fact 
wicreprec^T'tat’on. prevailing in the Pro- 
'• i ' si es. 

8666. It IS necessary and desirable to 
clear up that atmosphere .P — ^Yes. 

8667. And, for that purpose, I want a 
defini-De answer as to whether it is pos- 
sible to introduce Provincial autonomy in 
the Provinces without augmenting the 
the revenue -by fresh taxation, having 
Proposal 139 in mind? — I have no desire 
to make the initiation of Provin-cial 
autonomy dependent upon the exaction 
of new taxation, and I hoped that it 
would be possible to introduce Provin- 
cial autonomy without any fresh taxation. 
That was the answer I gave to Sir Pur- 
shotamdas Thakurdas just now. When 
you ask me whether here to-day, with- 
out any change in the finance in India, 
we could at once introduce Provincial 
autonomy that is a more difficult 
question, and I oould not say either 
Yes or No to a question of that kind. 

8668. In other words, there will not be 
any delay in introducing Provincial aut- 
onomy in the Provinces to begin with, 
after the Report of the I^reliminary 
Committee, which you are going to 
appoint to investigate the financial con- 
dition of the Provinces ?— I hope not, but, 
Sir Annepu nobody on earth can ' give 
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a definite answer here and now to what 
will be the state of affairs in, say, a 
yearns time. I hope not, and, with the 
information at present at my disposal, 
I see no reason why that should not 
be the case, namely, that we should 
be in a position to go ahead with 
Provincial autonomy; but to-day I can- 
not go further in being more explicit than 
that. 

Sir Ahba/r KydarL 

8669. Will you kindly refer to Pro- 
posals 122-124, and 18 (e) and 70 {d)? 
Broadly speaking, these are safeguards 
against commercial discrimination in the 
administrative and legislative spheres so 
far as British India is concerned. 
Similarly, Proposals 18 (/) and 70 (e) are 
intended to safeguard ihe rights of the 
States. I should like to know whether 
it is intended that the word rights ” 
should be taken in its broad meaning 
and cover their vital interests.” I 
am asking this question because in other 
portions of the same paragraph you have 
used both the words rights and ‘‘ in- 
terests.” For example, would you agree 
that action inconsistent with what I may 
call a State’s fundamental ** right to 
live ”, or prejudicing its enterprise and 
so forth, should be action that the Gov- 
ernor-General or the Governor, as the 
case may be, could 'prevent — Yes, I 
think I should certainly say Yes to a 
question of that kind. If either the 
Federal Government or a Provincial 
Government took such action as to en- 
danger the economic existence of a State, 
to take that particular instance, I think 
then the Governor-Genieral c^ertainly 
should have the right and the power 
to intervene. 

8670. Would you kindly refer to pro- 
posals 102 and 52. This was a question 
which I asked before. You will see that 
in Proposal 102 there is no provision 
■corresponding to Proposal 62 (b) (i). 
Would it not be desirable to include 
such a provision? — ^To cover the kind of 
contingency that you have just des- 
cribed ? 

8671. Yes? — think Sir Akbar has 
pointed to an omission in the White 
Paper and I think there ought to be a 
paragraph of that kind included. 

8672. Will you please refer to Proposal 
117? Is it proposed that a body of 
existing British Indian Acts should be 
made federal when Federation is 


started ? If so, I take it that each 
acceding State will be informed of the 
provisions of any State law existing at 
the time which is considered by the 
Ckown to be in conflict with the pro- 
visions of any Federal Act ? — ^The point is 
new to me, offhand, hut I think certainly 
there must obviously be an inquiry at 
the time of the accession of a State that 
would go to show whether the State laws 
and the federal laws conform or not, and 
the State must know clearly what is its 
position as far as its State laws are con- 
cerned. 

8673. Will you please refer to Proposal 
119? As it stands, this paragraph sug- 
gests that the Federal Legislature might 
repeal or amend the Constitution Act 
itself with the Governor-General’s con- 
sent, inasmuch as it is an “ Act of Par- 
liament extending to British India.” I 
take it that is not the intention? — ISTo; 
that is not the intention, and Sir Akbar 
Hydari will see that the position is safe- 
guarded under paragraph 110. 

Marquess of Salisbury. 

8674. The Secretary of State will 
notice that it is merely a matter of draft- 
ing, but there is an exception which 
might be read to go much further than 
is intended: “ (except, in the case of the 
last-mentioned Act, in so far as that Act 
itself provides otherwise) ”P — ^Yes; and 
what we had in mind by inserting that 
bracket was the kind of case that I 
mentioned the other day, namely, the 
case whether, after a period to be set 
out in the Constitution Act, it should 
be permissible to the Federal Govern- 
ment to alter the franchise. That is a 
question that we have got to discuss. 
That was the kind of question that we 
had in mind. 

Sir Akbar JSydari. 

8675. Will you please refer to Pro- 
posal 163. Whilst it is, of oourse, essen- 
tial that Judges of the Federal Court 
should enjoy the highest standing and 
prestige, I take it, that provision will 
be made so as not to debar the appoint- 
ment of similar men from the States? — 
I think that is certainly a point which 
we ought to consider. 

8676. I assume that any matter in- 
volving the interpretation of an Instru- 
ment of Accession “ or the determina- 
tion of any rights, or obligations arising 
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thereunder,” is intended to be covered 
by Proposal 155 (i). If I am right, this 
might, perhaps be made clearer ? — ^Yes, 
I think, generally speaking, that is so. 

Mr. J/. It. Jayaker. 

8677. I did not depend upon a question 
that comes up, because I can imagine 
a question which .will be considered by 
the Federal Court in which an inter- 
pretation of the Instruments of Acces- 
sion may become necessary F — I should 
like to consider a point of that kind. I 
think that is one of the more technical 
points that we must discuss when \\e 
come to discuss the question of the 
Federal Court. 

Mr. Al. B. Jayaker. 2 The White Paper 
cannot take up the position absolutely 
that in no case will the Instrument of 
Accession be governed by the interpre- 
tation of the Federal Court. 

liao Bahadur Sir Knshnama Chari.'} 
Sir Akbar Hydari wants the Instrument 
of Accession to be included. 

Witness.} Anyhow, my general answer 
to Sir Akbar is the answer that I have 
given. The more detailed answer I will 
reserve for the time when we discuss the 
Federal Court. 

Sir Akhar Hydari. 

8678. Now in Proposal 161, the term 

justiciable ” is used. It has been ad- 


mitted that it is indefinite and its mean- 
ing is the subject of controversy. Would 
it not be preferable to omit the word 

justiciable ” as the matter must be, 
without this word, of such la nature 
that it IS expedient to obtain the 
opinion of the Court upon it? — I will 
certainly consider the suggestion. Sir 
Akbar w'lll remember that the White 
Paper does not pretend to be a carefully 
drafted Act of Parliament. 

8679. No. There was a great deal of 
controversy in India about the word 

justiciable ” with the Indian States. 
A’Vhth regard to the retiring age for the 
Federal Court Judges, 62, I am not sure 
whether it is on the low side. If it were 
65 years, then you would allow five years 
for the people who had retired from the 
Provincial Courts.? — I will take Sir 
Akbar’ s suggestion into consideration. 

Ghairmcm. 

8680. Secretary of State, I should 
like, if I may, to associate myself with 
the congratulations and the thanks W'hich 
you received from all over the Room this 
morning. I agree with every .word that 
was said ? — Thank you very much, my 
Lord Chairman. 


{The Witnesses are directed to withdraw.) 


Ordered, That this Committee be adjourned to Monday next at 
half-past Ten o’clock. 


DIE LUNAE, ar JULII, 1933. 

DIE MARTIS, r AUGUSTI, 1933. 
DIE MERCURII, 2® AUGUSTI, 1933. 
DIE JOVIS, AUGUSTI, 1933. 


Evidence given on these days by witnesses other than the Secretary of State 
for India and his advisers is printed for convenience in Volume 11^. 
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DIE MARTIS, 3^ OCTOBRIS, 1933. 


Present : 


LfOrd Archbishop of Canterbury. 
Lord Chancellor. 

Marquess of Salisbury. 

Marquess of Zetland. 

Marquess of Linlithgow. 
Marquess of Reading. 

Earl of Derby. 

Earl of Lytton. 

Lord Middleton. 

Lord Hardinge of Penshurst. 
Lord Snell. 

Lord Rankeillour. 

Lord Hutchison of Montrose. 


Mr. Butler. 

Major Cadogan. 

Sir Austen Chamberlain. 
Mr. Cocks. 

Sir Reginald Craddock. 
Mr. Davidson. 

Mr. Isaac Foot. 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Lord Eustace Percy. 

Mise Pickford. 

Sir John Wardlaw-Milne. 
Earl Winterton, 


The following Indian Delegates were also present : — 
Indian States Representatives. 

Sir Manubhai N. Mehta. | Mr. Y. Thombare. 


British Indian RiapEESBNTATivEiS. 


Dr. B. R. Ajnbedkar. 
Sir Hubert Carr. 
Lt.-Ool. Sir H. Gidney. 
Sir Hari Singh Gour. 
Mr, M. R. Jayaker 


Mr N. M. Joshi, 

Sir Abdur Rahim. 
Sir Phiroze Sethna. 
Sardar Buta Singh. 
Mr, Zafrulla Khan. 


The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon. Sir Samuel Hoabe^ Bt., G.B.E., C.M.G,, M.P., Sir Malcolm Hailey, 
G.G*S.I, G.O.I.E., and Sir Findlater Stewart, K.C.B., K.O.I.E., C.S.L, 
are further examined as follows ; 


Chairman.} My Lords and gentlemen, 
some of our friends of the Delegation 
have been far afield since we parted two 
months ago, although it only seems two 
days, and I feel quite certain that you 
would wish me to welcome them again to 
our counsels. 

The proposal for to-day, subject to the 
approval of the Committee, is that the 
Secretary of State should give evidence 
on the Services, and I propoee to follow 
the arrangement which we pursued on 
previous occasions of this kind, and to 
ask Lord Salisbury to commence the 
examination, and thereafter to invite 
Members of the Committee to examine 
the Secretary of State, and, after that, 
Members of the Delegation. 

Marquess of Salisbury. 

11,210. The paragraphs with which we 
are dealing (the Chairman will correct 


me if I am wrong) are 176 to 201 and 
119 to 121, the later paragraphs being 
taken first.? — (Sir Samuel Soare.) Yes. 
Paragraphs 119 to 121 are a different 
subject, are they not? 

11.211. They are, but in the pro- 
gramme they are all printed together. 
However, you would rather 1 took them 
quite separately? — ^Yes, certainly. I was 
assuming that we were going to discuss 
the question of Service rights. 

11.212. Very well. I do not propose to 
ask a very great many questions, for the 
reason that a good deal of it has already 
been dealt with in our discussions, and 
probably the Secretary of State would 
not wish us to go all over it again, as, 
for example, paragraph 182, which deals 
with things like accruing rights, and so 
on. That has all been thoroughly dis- 
cussed. Of course it is for the Com- 
mittee to say whatever they like, but 
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personally I have no questions to put 
upon that paragraph, and others. Para- 
graph 176 involves, does it not, the 
disappearance of the Secretary of State’s 
Council? — ^It involves the disappearance 
of the Secretary of State’s Council in its 
present corporate form. 

11.213. Yes, but it is to be replaced 
by advisers? — ^Yes. 

11.214. The advisers have no function 
except advice with one limitation, that 
in respect of appeals by the Civil 
Service, as I understand, and rules of 
the conditions of service, the Secretary 
of State will have to get the consent of 
the advisers for those? — ^Yes, that is so. 

11,216. They have, as it were, absolute 
authority in the rules regulating the 
conditions of service, and with respect 
to appeals, but in all the rest they have 
nothing to do but to advise. I do not 
want to underrate advice for a moment. 
I only want to get it clear? — Yes. 

11.216. The disappearance of the 
Secretary of State’s Council does 
involve a change because (I speak with 
great diiGadence) I understand the 
present Council of the Secretary of State 
have certain definite powers which will 
disappear? — The two main powers are 
with reference to the revenues of India. 
The power that they possess is a safe- 
guard against the Secretary of State, or 
the British Parliament, exploiting the 
revenues of India. That is the first safe- 
guard that they possess. The second 
safeguard is the safeguard to which you 
have already drawn attention, namely, 
in connection with Service rights. 

11.217. But ihe Service rights power 
is to be continued in another form? — 
Yes. 

11.218. But what does disappear is the 
control over finance? — ^Yes, as an in- 
herent consequence of the changes that 
are being proposed under which the 
Federal Government and the Provincial 
Government would be responsible for 
iiheir own finance within the terms of 

' -the White Paper. 

11.219. I quite understand. One 
would naturally expect that that would 
happen. But the Secretary of State will 
agree that that does remove one safe- 
guard about finance which at present 
exists? — It removes a safeguard in the 
interests of India; not a safeguard in 
ihe interests of the United Kingdom. 


11.220. Certainly; but the Secretary 
of Stat^ would agree that that makes 
it all the more necessary that the other 
safeguards of finance should be carefully 
drawn? — do not want to dispute what 
Lord Salisbury is saying, but I really 
do not quite see the connection between 
the two. 

11.221. That is probably because I have 
put my question ignorantly. The Secre- 
tary of State said that the Council had 
authority over the revenues of India. 
But have they no authority over the 
expenditure in India? — ^Yes. 

11.222. They have.? — ^Yes. 

Sir Atbsten Chamberlain.] May we get 
clear exactly what their authority is ? 

Marquess of Salishwry.] Please. 

Sir Austen Chamberlain. 

11.223. I was under the impression — I 
may he wholly wrong — that their con- 
trol was a control over expenditure, but 
not over the raising of revenue — that 
no money can be spent from Indian 
revenues without the approval of the 
Council of India? — Substantially that is 
so. 

11.224. But that the control of raising 
of revenue is not necessarily a function 
of the Council of India? — That is so; 
and the appropriate clause in the Gov- 
ernment of India Act is Clause 21 set- 
ting out those conditions. 

Marquess of Salisbury. 

11,225- Quite so. So that now we are 
going to get rid of the control over 
expenditure, so far as the Secretary of 
State’s Council is concerned, it makes 
it all the more necessary that the other 
safeguards against undue expenditure in 
the White Paper should be carefully 
drawn because they are the only things 
the people of India would have to rely 
upon? — ^Yes, I think that is so. 

11.226. I do not want to press that 
any more. I take the Secretary of State 
to paragraph 183 of the White Paper, 
if I may, which prescribes that the 
appointments to the Indian Civil Ser- 
vice, the Indian Police, and the Eccle- 
siastical Department should be subject 
to the authority of the Secretary of 
State? — Yes. 

11.227. I do not know whether the 
Secretary of State could, quite shortly, 
tell us what grades of the Police that 
would include? — I will ask Sir Malcolm 
Hailey to deal with a detailed question 
of that kind, if 1 may. 
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11.228. Please? — (Sir Malcolm Hatley,) 
It will deal with the grades going 
down to Superintendent of Policje and 
Assistant Superintendent of Police who 
are all Members of the All-India Service. 

Marquess of Beading. 

11.229. Right down to Superintendents 
and Assistant Superintendents? — Super- 
intendents and Assistant Superintendents 
of Police. 

Marquess of Salishv/ry. 

11.230. They will all be, as it were, 
protected (I do not want to use an in- 
vidious term) from any undue inter- 
ference by the responsible Minister .P — 
The ultimate disciplinary authority wiU 
be the Secretary of State. 

11.231. Have you observed the differ- 
ence of treatment under paragraph 186, 
of the Police, and under paragraph 190, 
which deals with other persons — of aU 
persons in the Federal and Provincial 
Services 'other than persons appointed 
by the Crown, by the Secretary of State 
in Council, or by the Secretary of -State. 
Paragraph 190 I understand would in- 
clude the District Magistrates? — ^No, Sir. 

11.232. Are the District Magistrates to 
be appointed by the Secretary of State? 
— The District Magistrates, if we continue 
the present arrangements of the Gov- 
ernment of India Act, will be scheduled 
posts which must be filled from an All- 
India Service under the control of the 
Secretary of State. 

11.233. So that that is protected and 
all their conditions of service are pro- 
tected?— Yes. 

Lord Eustace Percy. 

11.234. If I may be permitted to clear 
that up, are not District Magistracies 
now so-metimes filled by Provincial Ser- 
vice personnel? — ^We have men promoted 
from the Provincial Service into listed 
posts, in which case they come under the 
control of the Secretary of State. There 
are a numiber of acting appointments 
and officiating appointments held by 
Provincial Service officers, but the posts 
of District Magistrate as such are 
scheduled and it is only for short periods 
that they can be filled without the sanc- 
tion of the Secretary of State by mem- 
bers of a Service not under the control 
of the Secretary of State. 

(Marquess of Zetland. 

11.235. On that point, might I just 
ask Sir Malcolm Hailey; Are not there 


a number of listed posts which are to 
be filled by Provincial Service officers — 
posts of District Magistrate, I mean; 
and in those cases they do not come 
under the control of the Secretary of 
State so far as their conditions of ‘ser- 
vice are concerned, do they.?* — Our cadres 
contain provision for all District Magis- 
trates posts on the cadre of the Indian 
Civil Service or listed posts which come 
under the control of the Secretary of 
State. There are cases, however, when 
there are not sufficient men on the cadre 
to fill the District Magistrates posts and 
they are filled in an officiating or tem- 
porary capacity by Provincial Service 
officers. To that extent they do not 
come under the Secretary of State. 

Sir John Wardlaw^Milne. 

11.236. Does that mean that when they 
become permanent appointments, they 
automatically come under the Secretary 
of State, — ^When they fill a listed post 
they become part of the Indian Civil 
Service cadre. 

11.237. Whatever the origin of their 
service? — iWhatever the origin of their 
service. 

11.238. Is it the intention of the White 
Paper that that system should still con- 
tinue, but that the control of the Secre- 
tary of State would depend upon the 
nature of the post and not upon the sort 
of appointment of a person to fill that 
post?— (Sir ScMTiuel Hoare.) It is both in 
the White Paper. 

11.239. It will still be both under the 
White Paper? — ^Yes. 

Marquess of Beading. 

11.240. It is necessary, is it not, to 
be able to make appointments of that 
kind from the Provincial Services in case 
there is any sudden demand. You would 
not have sufficient officers, perhaps, at 
hand to fill them from the Indian Civil 
Service or the scheduled list. You must 
take the men from the Provincial Service 
for the time being? — (Sir Malcolm 
Hailey.) That is so. 

11.241. That is the reason why you do 
get a number of Ma^strates appointed. 
There may be cases in which there may 
be an extra demand? — ^Yes. 

11.242. In the same way an officiating 
Magistrate is appointed. He does not 
fall under the Secretary of State in the 
listed or scheduled posts unless from 
that at any time he becomes a permanent 
District Magistrate. That is the posi*^ 




1028 


MINUTES OF EVIDENCE TAKEN BEFORE THE 


3° Octohris, 1933.] The Right Kon. Sir Samuel Hoake^ Bt., G.B.E., [_Gontinued. 
O.M.'G., M.P., Sir Malcolm Hailey, G.C.S.I., G.C.I.E., and Sir Findlater 
Stewart, K.C.B., K.C.I.E., C.S.I. 


tion? — That is the position. (Sir Samuel 
JECoare.) The cases are covered by Clause 
188 on page 83 of the White Paper. 
(Sir Malcolm Hailey,) That provides 
that, although not a Member of the 
Indian Civil Service, if yon have held 
what is known as ap Indian Civil 
Service post you may be given these 
rights by the Secretary of State. 

Marquess of Salisbury, 

11.243. That gives the power to the 
Secretary of State to assimiliate the 
position of these temporary gentlemen as, 
if they were permanent people ? — (Sir 
Samuel Hoare,) Yes. 

Lieut.-Colonel Sir H. Gtdney, 

11.244. Do you mean that if a Depuuy 
Collector is appointed to the superior 
grade and is made permanent in that 
appointment, he comes under the con- 
trol of the Secretary of State? — (Sir 
Malcolm Hailey,) He comes permanently 
under the control of the Secretary of 
State if he is -permanently admitted to 
a listed poet. 

11.245. Even although he originally 
comes from the Provincial Service ? — He is 
only appointed to a listed post with the 
sanction of the Secretary of State. 

Sir John WardJaw-Milne 

11.246. Is not that paragraph 188 
optional and not obligatory? — Optional. 

Sir John Wardlaw-Milne,’] It is not 
necessary that he should come under that 
clause. It is an option. 

Marquess of Salisbury, 2 May I just 
refer to a note in the White Paper, on 
paragraph 183, at the bottom of page 82 
— I do not quite understand it. Up to 
now, as I understand it 

Marquess of Beading, 2 Will you tell 
us which of the notes you are referring 
to? 

Marquess of Salishwry, 

11.247. It is the lower note, beginning : 

Under existing conditions the personnel 

required for External Affairs and for 
•oonduoting relations with the States 
belong to a common department — ^the 
Indian Foreign and Political Depart- 
ment.” That is to be changed, as I 
understand by that note and after the 
•commencement of the Constitution Act, 
the latter, that is the Political Depart- 
ment belonging to the States, will be 
under the Viceroy. On the other hand, 
the personnel of the Department of 


External Affairs, that is, Foreign 
Afiairs, will be under the Governor- 
General, who will himself direct and con- 
trol that Department. Now I do not 
quite understand why foreign affairs and 
personnel are under the Governor- 
General, and State affairs and personnel 
are under the Viceroy. Of course, they 
are the same person, but it has a 
different result? — (Sir Samuel Hoare.) 
The reason, Lord Salisbur 5 ’', is that 
political affairs, namely, the relations 
with the States, are outside the Federa- 
tion altogether. 

11.248. They belong to parainountcy ? — 
They belong to iDaramountcy. 

11.249. But external affairs are re- 
served — They are reserved. I think 
Lord Salisbury will see that this is a 
Constitutional difference rather than a 
difference of substance. External affairs 
are a Federal subject that is reserved, 
whereas political affairs are not a Federal 
subject at all. 

11.250. I imagine it is only a question 
of drafting really, but that the Secre- 
tary of State will realise that as the 
words are drafted now, the Governor- 
General would have to act in these re- 
spects by the advice of his Ministers? — 
No; because it is a reserved subject. 

11.251. As long as that is quite clear, 
it is merely the difference of the dual 
personality of the Governor-General? — 
And a difference of constitutional draft- 
ing. It is nothing moro than that. In 
both cases the Governor- General or the 
Viceroy will be acting at his discretion. 

11.252. Now, I have only one other 
paragraph to call attention to on this 
part, and that is paragraph 186. The 
Secretary of State (has, of course, noticed 
that there has been some discussion as 
to the ultimate security for the pension 
rights of the Civil Service? — Yes. 

11.253. I think perhaps it would be 
an advantage if he would clear that up 
here in the Committee. The Pension 
Fund of the Services is at present a 
matter absolutely secured by the Secre- 
tary of State himself, and by the full 
credit of the British Government? — No; 
it is secured upon the revenues of India. 

11.254. But it is in point of fact 
secured at present by British guarantee? 
— ^No; there is no British guarantee. 

11,^5. At any rate, as a matter of 
practice, as things stand at present it is 
not suggested that there ever could be 
any failure to meet the claims upon the 
Fund, short of the bankruptcy of the 
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British Treasury? — ^There is no Fund. It 
is a part of the general revenues of 
India. I quite agree with Lord Salisbury 
in no contingency that one could con- 
template would there be a repudiation of 
that obligation, but the obligation is 
secured solely and only upon the revenues 
of India. 

Lord Kardinge of Penshursi, 

11.256. When you say repudiation do 
you mean repudiation by the Government 
of India or by the Government at home.?' 
— I mean by anyone. 

11.257. That is very important. Sup- 
pising there was a deficit in India and 
that they could not pay the pensions 
from the revenues, who would pay them 
then ^^ — 'We have never contemplated the 
possibility of a contingency of that kind, 
but there is no guarantee of the British 
Treasury; there never has been. 

Lord Harding e of Penshursi. "I It might 
arise. 

Marquess of Salishun/. 

11.258. The Secretary of State will see 
the distinction. At present, certain sums 
of money are paid by the Civil Servants 
every year into the Pension Fund. There 
may be no actual Fund but there is what 
is absolutely equivalent to a Fund, the 
complete cr^it of the British Government 
behind it, because it is unthinkable that 
the money should be paid in and the 
British Government should say, “We 
have nothing whatever to do with it. 
That all depends upon the revenues of 
India”? — That is exactly the position 
the British Government has always 
maintained. 

11.259. Is that the Secretary of State’s 
considered answer, that there is no 
greater security in the present system 
than what is involved in the revenues of 
India? — Technically, that is so. 

Lord BanJceillour. 

11.260. But the fact that the expendi- 
ture of India can be controlled from 
home does afford an indirect security, 
does it not? — ^And we have always stated 
— indeed, my predecessor stated in the 
House of Commons two or three years 
ago — ^that His Majesty’s Government will 
not allow a situation to arise in which 
India could repudiate. 

Marquess of Salishury. 

11.261. Two or three years ago he said 
that? — ^Yes; I have repeated it. 


11.262. Would you repeat it after the 
White Paper passed into law? — Yes; cer- 
tainly. 

11.263. Of course, I think if that was 
the absolutely settled commitment of the 
British Government it would make a 
great deal of difference^ — We have made 
the statement time after time ; I have 
myself repeated it comparatively recently 
in the House of Commons and I re-stated 
h in answers to correspondence. There 
is no secrecy or hesitation about it. 

Archbishop of Ganterhury. 

11.264. May I ask is the Secretary of 
State referring to Lord Peel’s Despatch 
of April, 1923? — No; I am referring 
specifically to Mr. Benn’s answer to a 
question in the House of Commons so 
far as I remember during the discussions 
of the First Round Table Conference, or 
about that time, and since accepted and 
repeated by me on behalf of the present 
Government. 

Marquess of Beading. 

11.265. May I ask a question? Does it 
not really amount to this, that from the 
answers which have been given and the 
general discussion some very indefinite 
moral obligation is said to rest upon the 
British Government? The British Gov- 
ernment has made the statements through 
you and I think your predecessor, but 
there has never yet been any definite 
obligation or guarantee undertaken by 
the British Government. It has never 
become a charge upon British Finances, 
contingent or otherwise, up to the pre- 
sent. That is the position, is it not? — 
That is so. 

11,266 Although it is expected that if 
the circumstances ever did arise and 
without binding the Government, it 
would be necessary for the British Gov- 
ernment to intervene. I think that is 
the position, is it not? — I would prefer 
to restrict myself specifically to the state- 
ment that I made upon the subject and 
which I can circulate to the Members 
of the Committee. 

Marquess of Salisbury. 

11,267. The Secretary of State does not 
think that in face of the Constitutional 
change it would he necessary to supple- 
ment the former guarantees by some- 
thing specific m the Act? — No, I think 
definitely that it is not necessary. The 
whole of the White Paper Scheme is 
founded upon the conception that these 
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obligations will be met, and supposing 
we had governments in India who were 
not willing to meet obligations of this 
kind, we think iwe have taken powers m 
the White Paper to ensure that these 
obligations will still be met. Further 
than that, I would point out, Lord Salis- 
bury, that it is impossible, so it seems 
to me, to draw a distinction between one 
kind of obligation and another kind of 
obligation. We believe that these obli- 
gations are goina to be met In actual 
practice the obligation for the payment 
of the Services is a comparatively small 
obligation when you compare it with the 
much greater obligations of the service 
of the debt and the expense for defence. 

11.268. May I interrupt the Secretary 
of State to ask what he means by 

small ” — does he mean small in 
amount? — Small in amount. 

11.269. It does not mean small in obli- 
gation? — not a hitj I am much 
obliged to Lord Salisbury for making 
that intervention. 1 regard all these 
obligations as equally sacred. (When it 
comes to questions of amount — and after 
all one has to take into account the 
fjuostion of e mount — when one considers 
ibo likolihood of the obligations being 
met or repudiated, the obligation for 
the pensions is a. comparatively small 
one. The much bigger obligations are 
the obligations for Defence and the ser- 
vice of the debt. We feel that we have 
made proposals under the White Paper 
that .will ensure all those obligations 
being met, both the greater obligations 
for the service of the debt and for De- 
fence, and still more the obligations for 
the service of the pensions. 

■Sir Austen Chamberlain, 

11.270. Secretary of State, may we for 
a moment exclude Defence and confine 
ourselves to these pensions and the debt, 
which seem to me more analogous to 
one another than is the Defence ser- 
vice. The position in regard to the 
debt and to the pensions at present, T 
understand, is that they are a charge 
upon Indian revenues? — Yes. 

11.271. And they have no guarantee by 
the British Government except the state- 
ment of British Ministers of what is an 
obvious truth, that the British Govern- 
ment would not allow the Indian Gov- 
ernment to default on those obligations? 
—Yes. 


11.272. After tbe Reforms, these 
will still remain in the same position? 
— ^Yes. 

11.273. A charge Uipon Indian 
revenues ? — ^Yes. 

11.274. But, as I understand, from 
your earlier answer, your predecessor 
and yourself have stated that it would 
still he impossible for the British Gov- 
ernment to allow a default on either? — 
Yes. 

11.275. 1 am right, am I not? — Yes. 

11.276. And you say that within the 
White Paper you have taken powers suffi- 
cient to enable you to prevent such a 
default if the emergency should arise? 
—Yes. 

11.277. Can you give me a reference 
to the particular powers? — ^Yes. First 
of all, short of a breakdown of the Con- 
stitution, the fact that those charges 
are a first charge upon the revenue and 
they are not votahle. 

Marquess of Salisbury. 

11.278. Are they a first charge before 
the service „ of the loans? No. I am 
not distinguishing between one of these 
obligations and another. The Funds 
for the Reserved Services are not votahle 
and they are a charge that has go I to 
be met from the reA'cnues. If Sir Austen 
wants special reference to those poiwers 
he will find it in paragraph 18 (h). 

Sir Austen Chamberlani. 

11.279. That is what I understood the 
Secretary of 'State to refer to but I 
wanted to get the matter perfectly clear? 
— ^Yes. 'Supposing, I hope, the very un- 
likely and indeed impossible contin- 
gency, of an Indian Government refusing 
to work the scheme at all, then the 
breakdown clause comes into operation, 
and the Governor-General and the 
Governor have complete powers to deal 
with the situation. 

Mr, Zafrulla Khan, 

11.280. May I suggest that 

49 also deals specifically with Jill :I 
charges and makes them non-votable ?— 
Yes; that is the clause giving the powers 
to make those charges non-votable. 

Sir John Wardlaw-Mibic. 

11.281. May I ask, on clause 49, do 
the Pension charges come under the 
second head of Expenditure under the 
Constitution Act? — ^It comes under sub- 
section (vi). 
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Lord Eustace Percy. 

11.282. May I just clear that up? Is 
it quite true that under the White Paper 
these Pensions would be a charge upon 
the whole revenues of India? Has it 
not been contemplated that futui’e pen- 
sions would be primarily a liability upon 
Provincial revenues according to the 
place of service of the oj^cer ? — If 
Lord Eustace will look at paragraph 186, 
the second part, he will find that they 
remain a charge upon the Federal 
revenue. 

Mr. M. B. Jayaher, 

11.283. Secretary of State, there is 
also additional power under paragraph 
92, IS there not, that the Governor- 
General can levy taxation by asking the 
Legislature to pass a Finance Bill in 
order to safeguard his special responsi- 
bilities p — Y es; that is so. 

Marquess of Salisbury. 

11.284. At any rate, the Secretary 
of State does not think that the suscepti- 
bilities of the expectant pensioners ought 
to be considered in this matter. They 
are evidently under an apprehension that 
the change will damage their security. 
He does not think that some step ought 
to be taken to make it abundantly clear 
to them that they are in as absolutely a 
strong position as they were before the 
passing of this Act, if it becomes an 
Act? — I am quite aware that many of 
them are very anxious. I think, if I 
may say so in passing, they have been 
made more anxious by the very active 
propaganda that has been carried out to 
stir up their anxieties; hut, realising the 
depth of their anxiety, I still say that 
they are safe and we have taken effec- 
tive steps for ensuring the security of 
their pensions and I do not think any- 
thing further is needed. 

Sir John Wardlaw-Mihie. 

11.285. (Might I just ask one other 
question of the Secretary of State: In 
Appendix VII, Part III, can you say 
whether the categories set out in that 
Appendix cover all those whose pensions 
are guaranteed at present by the Secre- 
tary of State’s act? — ^Would you repeat 
that question? I did not quite follow, 

11.286. All I want to know is whether 
these various categories set out in 
Appendix VII, Part III, page 122, cover 
all those whose pensions are .at present 
guaranteed by the Secretary of State? — 


Yes; It IS a continuance of the existing 
obligation. 

Lord Ear ding e of Penshurst. 

11.287. I presume that the military 
officers and the officers in the British 
Indian Aimy would be in the same posi- 
tion as the Civil Servants, as regards 
their pensions? — ^Yes. 

Earl of Derby. 

11.288. It is not specified though, is it? 
— ^No; I do not think it is specified, but 
it certainly is the intention of the Gov- 
ernment to bring them under the same 
conditions. 

11.289. You would be ready to bring 
that particular class in under the non- 
rotable salaries on page 122? — ^Yes. 

Marquess of Beading. 

11.290. Does that not come in under 
the service for the Army? — Yes. I am 
informed that they are already included 
in these paragraphs, but we propose to 
make it more specific. 

Chairman.'} Lord Salisbury, I under- 
stand that you have some questions on 
paragraphs 109 and 121, but you will 
reserve those? 

Marquess of Salisbury.} Yes. I under- 
stand the Secretary of iState would rather 
keep them separate. 

Chairman.} That, I think, would be 
as well. 

Mr. Morgan Jones. 

11.291. I understand the Secretary of 
State to propose that he would circulate 
his announcements on the points raised 
by Lord Salisbury. Will he also include 
in that circulated statement the state- 
ment of Mr. Wedgwood Benn? — ^Yes, 
certainly. 

Archbishop of Canterbury. 

11.292. I only want at present, Secre- 
of State, to ask one question on one 
point; no doubt it has been much dis- 
cussed in the course of the evidence, but 
the evidence leaves me a little vague. 
It is in paragraph 184. What are we to 
consider as existing rights? I understand 
that is to include what are called 
accruing rights, and very strong pressure 
was brought to bear upon us by evidence 
that legitimate rights should include 
these accruing rights, but there seems 
to me to be a great difference of opinion 
between the Services and Lord Peel’s 
statement of 19’23 on the advice of the 
Law Officers of the Crown as to what 
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expectations for accruing rights should 
really include. It was represented to us 
that from the point of view of some of 
the services accruing rights should in- 
clude rights if a post to which any Mem- 
ber of the service has legitimate expec- 
tations of obtaining were abolished, they 
should obtain either a similar post or 
the salary of that particular post. I 
wanted to know what in the mind of the 
Secretary of State are the accruing rights 
which have to be ^ecially protected? — 
His Grace lias raised a very complicated 
and controversial issue, namely, as to 
what really is meant by an accruing 
right. 

11,293, Yes? — ^We were anxious, if we 
could, to get away from an expression 
that has occasioned a good deal of doubt 
and a good deal of dispute in recent 
years. At present there are two kinds 
of rights: existing rights, namely, the 
rights to which an o£&cial is entitled 
when he enters the Service and accrning 
rights — rights to which it may be con- 
sidered that he is entitled when he leaves 
the Service, or before he leaves the 
Service. I think it is clear that both 
those rights have got to be taken into 
account. Our view is that in the case 
of existing rights it is comparatively 
easy to define them, and we do set them 
out in the Appendix VII, As to accruing 
rights, two views have been taken, each 
of a rather extreme character: (1) That 
they are so vague that you cannot define 
them at all; (2) that they are so definite 
that any change in the conditions of 
Service in India really amounts to a 
repudiation of some right to which the 
official is entitled. We have come to the 
view that the wise course is to set out 
the existing rights, but not to attempt 
to define the accruing rights. We have 
found the more we have gone into the 
question the more difficult it is to define 
an accruing right, and it is essentially 
a question upon which a measure ot 
discretion must be left to somebody. Let 
me give His Grace an example. Sup- 
posing a (particular post — ^one of very 
many — was abolished in the administra- 
tion of India for this reason or another; 
the effect that the abolition of one post 
might have upon the great bodv of 
Indian civilians would be so insignificant 
as to be almost indefinable. If, however, 
a whole class of posts were abolished, to 
which in the ordinary course a civilian 


might look forward for promotion, then 
I think it might be argued that the 
careers of certain officials have definitely 
been injured. Holding that view, we 
propose that a discretion should be left 
for the compensation of accruing rights 
and that that discretion should be left 
to the Secretary of State. 

11.294. I am obliged to the Secretary 
of State for his full and clear statement. 
I understand, in view of that, so far as 
we are concerned, accruing rights ’’ 
would really mean a reasonable expecta^ 
tion of special compensation ^ — ^Yes. 

11.295. And the discretion as to the 
claim or amount of compensation would 
bo entirely in the hands of the Secretary 
ot State? — ^Yes. 

Lord 

11.296. My Lord Chairman, did Sir 
Samuel Hoare mean thatf’ If a case 
arose at any particular time the Secre* 
tary of State would judge it at that time 
on its merits? — Yes. 

Dr. B. R. Amhedhar. 

11.297. My Lord Chairman, I would 
like to point out to the Secretary of 
State that the expression which we find 
ui the Government of India Act — 
“ existing and accruing rights — is an 
expression which is also found in the 
South African Constitution Act. I was 
wondering whether it would not be 
possible for us to get a statement from 
the Dominion’s Office to find out exactly 
how that expression has been acted upon 
in South Africa? — ^Wo made an inquiry 
upon this very point. Dr. Ambedkar 1 
think did allude to it during the 
summer and I have asked the Dominion 
Office for the information. I have not 
yet got it, but I am told that the cases 
are separate and distinct. In the case 
of South Africa there is no promise of 
compensation at all. 

Sir Manuhhai N, Mehta.'] I think they 
have it in Australia as well. 

Dr. B. R. Ambedkar. 

11.298. I simply wanted to know how 
the expression, “ accruing rights,” had 
been interpreted m South Africa by the 
South African Government. The ex- 
pression is exactly the same? — I will see 
if I can get it. I asked about South 
Africa and Australia as well. 
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Mr. M. B, Jayaker, 

11.299. If there is no compensation in 
South Africa the question will not arise 
in that way, will it? — That is our view. 

Sir Austen Chamberlain, 

11.300. In reference to the answer 
which you gave to the Archbishop a 
moment ago, may I see whether T rightly 
understand its effect? I think the 
accruing rights were illustrated in a 
claim put before us by witnesses by the 
case of Commissioners. Do I understand, 
broadly, from your answer that if in a 
Province a single Commissioner were 
abolished you would consider that that 
gave rise to no claim for compensation, 
but if at the other extreme all Commis- 
sioners were abolished, you would inter- 
pret that as affecting the accruing rights 
and entitling the people to compensa- 
tion? — It is difficult to give a categorical 
answer Yes or No to a question of that 
kind. For instance, the number of 
Commissioners varies from Province to 
Province, and the abolition of one com- 
missionership in a Province where there 
were only two or three would, it seems to 
me, be very different from a case where 
it might be the abolition of o-ne com- 
missionership in a Province where there 
were several of them. I think that case 
seems to show the necessity of maintain- 
ing discretion somewhere and of dealing 
with cases upon their merits. Speaking 
generally, however, I would agree with 
the suggestion that seemed to underlie 
Sir Austen’s question, namely, that the 
numbers would make a considerable 
difference and obviously there would be 
a considerable difference so far as an 
official was concerned in his hopes for 
promotion if the whole of this class of 
posts were abolished, as compared with 
the abolition of, say, one post out of ten. 

Archbishop of Canterbury, 

11.301. Mr. Seoretapr of State, I have 
before me what I think Sir John Herr 
said on this matter: ‘‘Supposing com- 
missionerships were abolished, our sug- 
gestion is that members of the Services 
should receive the pay which the Com- 
missioner would have received if the 
oommissionership had not been 
abolished.” You would agree that is 
putting a rather strong claim, and 1 
gather from you that much would depend 
upon whether it was a single commis- 
sionership which was abolished or 


whether it was a whole class, so to say, 
of that office which was abolished? — ^Yes. 

11.302. You would not recognise that 
in a Province where a oommissionership, 
for reasons of economy or administration, 
.was abolished, some member of the Ser- 
vice there (perhaps the most senior) who 
might have expected that commissioner- 
ship, would be entitled to the full pay 
which he would have received had he got 
it? — ^I would fall back upon the answer 1 
3 ust gave to Sir Austen Chamberlain, 
namely, that cases of that kind must 
really be taken individually upon their 
merits. 

Archbishop of Canterbury,'] Thank 
you. That is all T wanted to ask just 
now. 

Marquess of Beading. 

11.303. Only one point. Sir Samuel; 
that is, with reference to- your observa- 
tions on Section 21 of the Government of 
India Act. You remember it arose this 
morning ? — Yes. 

11.304. And questions were put to you 
to elucidate the position I just want 
to get one point clear from you. As I 
understand it, you have told us that this 
Section 21, which puts the obligation on 
the Secretary of State’s Council to con- 
trol the expenditure of revenues, that is, 
to the extent that no grant or appro- 
priation of those revenues can be made 
without the assent of the Secretary of 
State’s Council. I am referring to the 
Section ? — ^Yes. 

11.305. I am paraphrasing the lan- 
guage. I am not being precise about it, 
but I mean Section 21 to which you 
refer? — ^Yes. 

11.306. You said just now, as I under- 
stood and agreed, that that is a provision 
to protect India? — ^Yes. 

11.307. The effect of it, as I understand 
it, is that, assuming that the Govern- 
ment here wish to appropriate part of 
the revenues of India to a particular 
.purpose that could not be done unless 
the Secretary of State’s Council agreed 
to its being done? — ^Yes. 

11.308. And notwithstanding a de- 
cision of the Cabinet, the Secretary of 
State’s Council as it at present stands, 
and in relation to these matters, is 
supreme ? — Yes. 

11.309. You could never alter it unless 
you altered the Act of Parliament? — 
That is so. 
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Marquess of Salishury. 

11.310. But it IS not limited to cases 
where the British Government is intent 
on getting money unjustly from the 
Indian Government. All expenditure is 
under the control of the Secretary of 
State’s Council? — ^Yes. In actual prao- 
tioe in recent r-imes it has tended more 
and more to be restricted to those cases. 

11.311. In practice, you mean? — ^Yes. 

11.312. But not in law? — Not in law. 

Marquess of Beading. 

11.313. The language is very wide, as 
Lord -Salishury appreciates. It says: 

No grant or appropriation of any part 
of those revenues, or of any other 
property coming into the possession of 
the Secretary of State in Council by 
virtue of the Government of India Act, 
1858, or this Act, shall he made without 
the concurrence of a majority of votes at 
a meetmg of the Council of India.” It 
is not limited in any way. I was simply 
dealing with what the Secretary of State 
had said relating to the practice. I only 
wanted to put one question with regard 
to it, Secretary of State. If the Council 
of India as now constituted disappears 
and the advisory body is substituted as 
proposed in the White Papei*, Section 21 
would cease to have operation, would it 
not? — ^Yes. 

11.314. Because, of course, the autho- 
rity (the Council of India) will have dis- 
appeared in that relation.? — The Council 
of India will have disappeared, and the 
safeguards in future are a different kind 
of safeguard. 

11.315. Yes? — Namely, the safeguards 
set out in the White Paper as contrasted 
with the safeguards now possessed by 
the Council of India. 

11.316. I am not raising objection to 
it? — ^No. 

11.317. I only wanted to make quite 
clear what the position is so that there 
might be no doubt about it afterwards, 
but the effect is that that particular pro- 
vision will cease to operate, and there 
will be substituted for it, that is to say, 
for the protection of Indian and British 
interests such safeguards as there are in 
the White Paper? — ^Yes. 

Marquess of Beading, "I That is all I 
wanted to ask. 

Ijord BamikeiUour, 

11.318. May I just ask a question o-r 
two on the point which was last raised. 
As 1 understand at present there is a 


moral but no legal guarantee of the in- 
terest on any Indian loan by the Home 
Government .? — There is the guarantee 
that has been defined several times in 
recent years by succeeding Governments. 

11.319. Yes, but there is no legal 
guarantee. You could not put on a 
prospectus for an Indian loan that it was 
guaranteed by the Home Government? 
—No. 

11.320. But, at the same time, the 
India Council here in Westminster has 
had the power of checking Indian ex- 
penditure ? — ^Yes. 

11.321. And the fact that that power 
exists must have had a good effect on 
the security of Indian interest and the 
prices of India stock? — ^It is very diffi- 
cult to say Yes or No to a question of 
that kind. For instance, this spring, in 
the middle of the controversy over the 
White Paper, when every kind of attack 
was being made upon certain of its finan- 
cial proposals, upon the ground that 
there would be no security in the future 
for the investor, and so on, we issued 
the most successful loan in London that 
has ever been issued. 

11.322. But gilt edged was rising all 
the time all round? — Even so that did 
not explain altogether the success of the 
loan. 

11.323. But, surely, tho fact that the 
Home Government could have a chock 
on the expenditure of the Indian Govern- 
ment, other things being equal, must 
have a beneficial effect? — Other things 
being equal, but other things are not 
equal, for this reason that, under the 
White Paper, we make other proposals 
and other kinds of safeguards. 

n,324. Exactly, and therefore it must 
he the business -of this Committee to see 
that those other safeguards are equiva- 
lent to the former? — Certainly to see 
that the safeguards are effective for the 
purpose. 

11.325. I think in one of the declara- 
tions of the Prime Minister which hns 
-been alluded to, he practically intimates 
that it is our duty to see that they are, 
does (he not? — ^I do not think there is 
any doubt about it. We have always said 
these obligations have got to be met, 

11.326. Obviously, but -as Lord Reading 
has just pointed out, one existing safe- 
guard is being withdrawn, and therefore 
it makes it the more necessary that we 
should be quite sure that the substitution 
is adequate? — Yes, certainly. 
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11.327. It is really bearing upon this 
same matter: It has been suggested in 
Memoranda trom Civil Servants, and so- 
on, that a situation might arise perhaps 
automatically, without any evil intention, 
where there actually was not money 
enough in the Exchequer to pay, say, 
the pensions. In that case (I think i 
asked, if I remember rightly at one of 
the last sittings) I asked Sir Malcolm 
Hailey, whether the Governor, either the 
Provincial Governor, or the Governor- 
General, oould supply the funds by 
Treasury Bills, or otherwise, and the 
answer was that he would have to 
assume the functions of Government ; 
that is to say, go outside the ordinary 
Constitution before he was able to do eo^ 
— (Sir Malcolm Sailey.) Yes. As 
Governor-General he might use his 
special legislative powers. 

11.328. Yes. — The Governor probably 
would have to announce a breakdown of 
the Constitution and take over the whole 
of the financial arrangements. 

11.329. And that would involve con- 
siderable trouble and delay in payments? 
— Not necessarily, because if he took 
over all the powers of the Local Govern- 
ment, he could suspend payments on all 
other sources of expendituro except the 
pay of the servants of the Crown, and 
their pensions. 

11.330. "Would it not he possible to 
devise some plan whereby these, what I 
may call covenanted charges, should be 
paid automatically perhaps by an 
assignment or separation of certain 
revenues. I only throw it out. I do not 
want an answer for the moment. — (Sir 
Samuel Soare.) It is a suggestion that 
we have considered. In actual practice 
it is not easy to carry out, but I think 
it is a suggestion wihich the Committee 
must consider. We will look into it 
again. 

11.331. Thank you. Then I have only 
one or two other smaller matters about 
which I want to ask. The Police 
Association in their Report, I daresay 
you remember, draw special attention to 
a fear that they have lest the Public 
Service Commission may interfere in 
police discipline. I suppose you have 
that possibility before your mind? — ^Yes, 
and we have no intention of powers of 
that kind being given to the Public 
Service Commissions. I think it would 
be a great mistake from the point of 


vie,w of the Public Services Commissions 
themselves. 

11.332. They also suggest in para- 

graph 29 of their submissions that the 
Public Service Commission on the other 
hand should be appointed iii -way 

to protect the rights of the Services. 
Have you considered that? — Yes. Speak- 
ing generally, the proposals about the 
Public Service Commission are based 
upon the existing Public Service Com- 
mission at the Centre. We think it is 
possible that there may be some differ- 
ences between one province and another, 
bnt upon the whole we have based our 
l^roposals upon existing experience that 
has worked not unsatisfactorily. 

11.333. You do not think it necessary 
to be more specific as to the powers of 
this Commission as the Police Memoran- 
dum suggests. I only throw it out as a 
suggestion? — (Sir Malcolm Hailey.) Our 
general view has been that tbe Public 
Service Commission should have only an 
advisory function. Proposals have been 
made, particularly from one Iccal Covern- 

that it shall have certain executive 
powers as well. I think other local Gilov- 
ernments and the Government of India 
have been oi>posed to that and the White 
Paper does not take that line. The 
Wliite Paper proposes to give them an 
advisory position only. The foar of the 
Police Association was that we should 
take -away from the Inspector-General of 
Police the disciplinary powers that he now 
has of dealing with certain -classes, such 
as Suh-Inspectors of Police, by referring 
there to the Public Service Commission. 
It does not necesvsarily flow from the 
nropo«?l«i in the White Paper that the 
Public Service Commission in the Pro- 
vince would he consulted regarding 
appeals on disciplinary matters from that 
particular class of servant. It would be 
necessary to place in the hands of the 
Governor or some other Authority power 
to define the class of appeals upon which 
the Public ’-Service Commission should be 
consulted, and if that were done I think 
the point made by the Police Association 
would be met. 

Archbishop of Canterhury ,~\ May I just 
ask this question arising upon that, Sir 
iMalcolm? In paragraph 199, the phrase 
** The Governments will be required to 
consult ” these Service Commissions on 
all matters relating,” etc., would include 
not only what is specified there but ques- 
tions of appeal arising from any sense of 
grievance. 
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Marquess of 8alisburu.'] An absolute 
right. 

Earl of Derby. 

11,334. There is no right in para- 
graph 199? — ^Paragraph 199, if I may 
point out to you, only refers to methods 
of recruitment, appointments, promo- 
tions and transfers. 

Archbishop of Canterhniru. 

11,336. Where is there anything about 
appeals? — If you would refer to para- 
graph 200, you would see that prorision 
ie made for the Federal and Provincial 
Gfovernments being required to consult 
the Public Service Commissions, subject 
to such exceptions as may be “ specified 
by regulations made from time to time 
by the Secretary of State or a Governor, 
as the case may be ”, 

Marquess of Beading. 

11.336. And also the White Paper, m 
the last sentence of Article 201? — Yes. 
There does remain power under the 
White Paper proposals to meet the exact 
point that was made hy the Police Asso^ 
ciation. 

Sir Suheri Carr. 

11.337. Does paragraph 199 allow you 
to exclude appointments of the sub- 
ordinate services of the Police from refer- 
ence to the Public Service Commission, 
because that is where I understood the 
police officials laid such stress? There is 
recruitment from subordinate to the pro^ 
vincial service as well as the appointment 
to the subordinabe service, and they wish 
those, I understand, very distinctly in 
their own hands? — I think that there is 
full power to keep those away from the 
Public Service Oommission, which would 
not necessarily deal with subordinate ser- 
vices, but only with provincial services. 

11.338. I would refer to paragraph 70 

of the Introduction. It rather indicated 
to me that the Federal and Provincial 
Public Services would cover all those 
Services, including the subordinate Ser- 
vices— that the whole field was covered. 
At the top of page 35, the Second 
Paragraph : “ The Provincial Services 

cover the whole field of Civil Ad- 
ministration of the Provinces in the 
middle and lower grades.” I was won- 
dering whether paragraph 199, unless 
some proviso was put in, would not re- 
quire the Governments to consult the 
Public Service Oommission about 
appointments to lower grades of the 


Police and also promotions? — I think one 
might answer definitely that paragraph 
199 as drafted does not compel them to 
consult the Public Service Commission 
regarding subordinate services, but if 
there is any doubt on that point, I may 
certainly say it was the intention that 
the Public Service Commission should 
not be consulted about the subordinate 
services. 

11.339. There is also rocTuitment to the 
Provincial to the subordinate. That 
again the police laid great stress upon 
— ^ 110 1 only recruitment Irom outside. I 
think they said they did not object to 
the latter comiug under the purview ol* 
the Public Service Commission, but they 
did object to recruitment from the sub- 
ordinate services to the Provincial Ser- 
vices? — Under the terms of the White 
Paper the Public Service Commission 
would be consulted about recruitment to 
the Provincial Service from the Sub- 
ordinate Service or outside. 

11.340. I think that .was one of the 
things the Police wished to be left very 
much in their own hands as a matter of 
discipline ? — The Governor would, I think, 
be able to make that exception under 
paragraph 200. I think, if I might say 
so, that is a point for consideration by 
the Select Committee itself in making 
recommendations about the Public Ser- 
vice Commission j it is one of the points 
they would have to consider. 

Sir Abdwr BaMm. 

11.341. Does it follow that all matters 
of promotion from the Subordinate Ser- 
vice to the Provincial Service or from 
the Provincial Service to the Imperial 
Service will be taken out of the hands 
of the responsible Government? — No, not 
if the Public Service Commission is given 
an advisory capacity only. Those 
appointments or promotions would be 
made after consulting the Public Ser- 
vice Commission. 

11.342. What I mean is as regards 
the Subordinate Services and promo- 
tion, the Police evidence is that that 
ought to be left in their own hands, 
that is, the Superintendent of Police, 
for instance, or the Inspector-General of 
Police. Then, the responsible Govern- 
ment will have no say in the matter — 
is that it? — Under the Police Act all 
acts of the Inspector-General of Police 
in regard to appointments, disoiplme 
and the like are under the general con- 
trol of the local Government. 
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11.343. Is the question of promotion 
also a disciplinary matter? — ^Yes; it falls 
within the terms of the Act; the ques- 
tio-ns of promotion are under the general 
control of the local Government. 

Lieut.-Colonel Sir H. Gidney. 

11.344. Is it not the practice to-day 
that the Public Service Commission only 
advises the promotion — ^they do not 
appoint ? — That is the practice to-day and 
it is proposed in the future that it 
should be the practice. It is only advi- 
sory. 

11.345. They do not appoint? — No. 

Archbishop of Canterbury. 

11.346. Would you forgive my ignor- 
ance and tell me where exactly the Sub- 
ordinate Services end and the Provincial 
Services begin — ^wliat grades ? — /In the 
Police the All-India Service comprises 
the posts of Superintendent and 
Assistant^Superintendent and anything 
above that. The Deputy-Superintendent 
and in some Provinces the Inspectors 
are Provincial Service Officers; the Sub- 
Inspector and anything falling below 
that, such as the Sergeant or the Con- 
stable, belong to the Subordinate Police 
Service. 

iSir Hubert Carr.] May I point out 
that the whole of that is set forth very 
clearly on page 144 of the evidence, in 
paragraph 14 of the Public Service Com- 
mission; that defines the different grades 
of police and the importance of keeping 
promotion between the two grades away 
from any political interference. 

Sir Austen Chamberlain. 

11.347. Is it the intention that the 
appointment of a Constable to be a Ser- 
geant should be a matter for consulta- 
tion with the Public Service Commission? 
— No; that is why I pointed out that 
paragraph 199 stoips at Provincial Ser- 
vices and does not contemplate Subordin- 
ate Services. 

Lord Bankeillour. 

11.348. One more matter (it may have 
been explained before) rather on the same 
lines : Paragraph 183 says that “ The 
Secretary of State will after the com- 
mencement of the Act make appointments 
to the Indian Civil Service, the Indian 
Police and the Ecclesiastical Depart- 
ment.” Paragraph 185 says, “ The 
Secretary of State will be required to 
make rules regulating the number and 


character of civil posts to be held by 
persons appointed by the Crown ” by 
himself and so on. That seems to imply 
that he will J3are an absolute discretion 
as to how far he will exercise his powers 
under paragraph 183. It does not seem 
quite clear. The intention as regards 
the police has been explained, but it 
does not seem quite clear what actual 
appointments he will make in the Indian 
Service, in reading paragraph 183 with 
185 .P — (Sir Samuel Hoare.) It is really 
continuing the practice that was started 
under the 1919 Act, namely, that some 
posts are scheduled. There will have to 
be an up-to-date schedule of those posts. 

11.349. And he can alter those now, 
can he.P — He can now. 

11.350. And it is merely a continuation 
of the existing practice ? — It is a con- 
tinuation of the existing procedure. 

Marquess of Salisbury. 

11.351. So that a district Magistrate 
might in the discretion of the Secretary 
of State be removed from the Schedule, 
and made subject entirely to the respon- 
sible Minister.^ — It depends entirely as 
to the procedure that is adopted. If the 
Schedule is in the Act, then only an 
Act of Parliament can alter it, unless 
powers are given to the Secretary of 
State under the Act. 

11.352. Will the Schedule be in the 
Act? — Yes; we propose to put it in the 
Act. 

Marquess of Beading. 

11.353. If he is a member of the 
Indian Civil Service, that remains per- 
fectly clear, that he is subject to the 
Secretary of State and only to the Secre- 
tary of State in respect of all the rigihts 
which have been discussed. That is 
quite clear, is it not? — ^Yes. 

Marquess of Salisbury. 

11.354. Only to be quite certain, in 
the answer which Sir Malcolm was kind 
enough to give me just now, he said that 
the security which we are seeking for 
the District Magistrates depended upon 
the Schedule? — (Sir Malcolm Hailey.) 
Yes. Might I explain that position? — If 
you will glance at the end of the Gov- 
ernment of India Act, in the third 
Schedule, pages 151 and 152, you .will 
see that the Act prescribes there that 
the following offices, namely, No. 10, Dis- 
trict Magistrate, shall be filled by a 
member of the Indian Civil Service ; 
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there are a number of other posts of 
the same -description, such as Secretary 
in the Government. I think I am right 
in saying that it is the intention that 
that Schedule should, if necessary, in a 
corrected form, be continued as part of 
the New Constitution Act. The power 
of the Secretary of State under para- 
graph 183, therefore, will only be to regu- 
late the strength of cadre, and the con- 
ditions of service and to make appoint- 
ments. He would not, so long as that 
Schedule remained part of the Act, be 
able to declare that all District Magis- 
trates should be taken from any other 
Service than the Indian Civil Service. 

Sir Austen Chamhcrlain. 

11.355. What is the effect of para- 
graph 185? — (Sir Samuel JELoare.) I think 
the Committee ought to consider this 
question both from the point of view of 
safeguard! ’ig these posts and also from 
T'lo point 01 view of not tying up details 
so rigidly as to make the working of the 
Constitution Act difficult. If they will 
look at paragraph 189, they will see there 
that upon the whole we think it might 
be better to adopt the procedure of lay- 
ing a hat of these posts upon the Taible 
of both Houses, year by year, rather than 
setting them out in detail in a Clause 
or a Schedule of an Act of Parliament. 
In making that proposal we have not any 
ulterior motive in our minds of removing 
the safeguards, but we do think it woith 
the while of the Committee to consider 
whether that is probably the better pro- 
cedure. 

11.356. But the Secretary of State will 
forgive me— -this is very difficult to 
understand for an ignorant person like 
myself, but I still do not understand 
what is the purpose of paragraph 186. 
Sir Malcolm Hailey has just given ns an 
account of what will happen under para- 
graph 183, which seems to me to leave no 
place for paragraph 186. I have no 
doubt that is due to my ignorance? — 
(Sir Malcolm Hailey.) Paragraph 185 
refers to those posts which are not 
scheduled in the Act as reserved to par- 
ticular Services. 

Lord Bankeillour. 

11.357. ' Might I ask, under paragraph 
186, will it or .will it not be possible for 
the Secretary of State, whatever the 
rights of an individual may be, to take 
a certain class of posts out of the Indian 
Civil Service and hand them over to the 


Provincial Governments and reduce their 
status? — No; not if they are scheduled as 
before in the Government of India Act, 

11.358. Is it the definite intention of 
the Government to continue the 
Schedules as now found in the Govern- 
ment of India Act — ^to re-enact them? — 
(Sir Samuel Hoare.) Yes, it has been 
the intention to continue the Schedule. 
The question about which I am in doubt 
is whether it is wiser to put a Schedule 
of that kind into the Act, or whether it 
is not better to adopt a procedure, as I 
say, of laying a list year by year upon 
the Table of each House. 

11.359. With power to the House to 
object within so many days? — Yes. 

Sir Austen Chamberlain. 

11.360. I understand that paragraph 
183 contemplates that you will have a 
list of posts scheduled in the Act? — 
Scheduled in some way, yes. 

(Marquess of Salisbury. 

11.361. Not necessarily in the Act? — 
Actually in the White Paper scheduled 
in lists to be laid before Parliament. 

Archbishop of Canterbury. 

11.362. But surely, Secretary -of State, 
paragraph 189 only gives a statement of 
the vacancies and the recruitments made 
— not as to particular classes of officers? 
— ^Yes. It is none the less a question, 
which is the better procedure with a list 
of that kind, whether to put it in detail 
in the Act, or whether to deal with it 
under the procedure suggested in para- 
graph 189. 

11.363. If paragraph 189 is to bear the 
construction that you wish to put upon 
it, its drafting will have to be very much 
changed? — That may bo so. 

Sir Austen Chamberlain. 

11.364. I cannot get clear the relation 

between paragraphs 183, 185 and, now, 
189. Are they three alternative cases or 
are they all parts of one machine? Shall 
I try to make my clear? I 

understood Sir Malcc.'ii. .«*, S; to say a 
few moments ago that under paragraph 
183 there would be a Schedule? — ^Yes. 

11.365. I thought that.he indicated that 
the Schedule would be in the Act? — Yes; 
ho did. 

11.366. That, therefore, cannot be 
altered under paragraph 185? — made 
the caveat that that is a question the 
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Committee must consider, whether it is 
better to put the Schedule into the Act 
or whether it is better to adopt the other 
procedure. It is not a question of prin- 
ciple at all; it is a question of procedure, 
it seems to me. 

11.367. Assuming that the schedule 
goes into the Act, then Proposal 185 
would deal only with appointments 
coming under it but not included in the 
schedule foreseen by Proposal 183 ? — 
(Sir Malcolm Emley,) Yes. (Sir Samuel 
Hoare,) Yes. 

Archbishop of Canterbury. 

11.368. I do not want to make diffi- 
culties, Mr. Secretary, but to remove 
them. Proposal 185 deals specifically 
with persons appointed by the Secretary 
of State; that would include members of 
the Civil Service, and seems to give to 
the Secretary of State power to alter the 
number and also the character of posts 
held by these persons. It is a very wide 
power? — Could Sir Malcolm just deal 
with that question? 

Marquess of Beading. 

11.369. I was going to make one 
suggestion with regard to it — I do not 
know whether it is right or wrong. This 
is what occurred to me: You have the 
definite obligation in the one paragraph 
— ^No. 183 — ^which says what has to bo 
done. The Secretary of State’s obliga- 
tion is to make these appointments. 
Then there is a special provision in 
No. 185 which deals presumably with the 
number of posts and also with the 
making of rules regulating these posts 
and leaves it open to him, does it not, 
to give sanction if necessary, should a 
vacancy occur which does not require to 
be filled up. Is not that what happens? 
— (Sir Malcolm Bailey,) I think Para- 
graph 183 refers to posts which we oould 
describe as scheduled in ono form or 
another. No. 185 is intended to refer to 
posts which do not fall within that 
schedule and to give certain powers to 
the Secretary of State to fill up such 
posts temporarily and also to lay dovrn 
any rules regarding the filling up in any 
way of a post on the reserved list. 

11.370. Or of keeping vacant -a post 
which does not require filling up? — Yes; 
so that Paragraph 185 really refers 


mainly to posts not on the reserved or 
scheduled list and keeping open posts on 
the reserved or scheduled list. 

Archbishop of Canterbury. 

11.371. It is obv-ious, Sir Malcolm, 
that if your interpretation of 186 is 
right the drafting of the first sentence 
of that proposal will have to he very- 
much changed, because, as it stands, it 
gives very much wider powers.? — (Sir 
Samuel Hoare.) I should think it might 
perhaps be convenient, after this dis- 
cussion, if I circulated a note showing 
how these three clauses inter] oek with 
each other. 

Sir Austen Gliamherlain. 

11.372. That would be the best way? — 
They really are complementary and I 
think I can make that clear in a note, 
but it is rather convenient with this 
variety of services and this variety of 
service conditions. 

Mr. M. B. Jayaker. 

11.373. May i suggest that the Secre- 
tary of State should consider carefully 
whether he agrees with Sir Malcolm's 
interpretation of No. 185 because Pro- 
posal 185 by the v/ords used does apply 
to the reserved posts? — I think there is 
something in what Mr. Jayaker has just 
said, and we will make a note for the 
guidance of the Committee. 

Mr. Zafrulla Khan.2 May I suggest 
for your consideration, as well, Secre- 
tary of State, when that note is being 
Iirepared, that 185 does contemplate 
something like this : The scheduler says 
that District Magistrates shall be 
appointed from the Civil Service, but 
there is power to the Secretary of State 
to say that in such-and-such a Province 
there shall be 20 Indian Civil Service 
District Magistrates and that the 
number of Indian Civil Service District 
Magistrates shall not go below so many; 
that is -bo say, the number of each cadre 
to be in any post is specified by the 
Secretary of State. He has iiower to say 
that the Province shall employ so many 
Indian Civil Servants in their cadre, 
and so on, with regard to tbo other 
services. That is ono way in which even 
the scheduled posts would come undex* 
the direction of the Secretary of State. 
There are several other aspects aiul 1 
think Mr. Jayaker is right in suggesting 
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that the proposal is intended to govern 
all posts in the scheduled list. 

Mr. M. B. Jayaker, 

11.374. May I ask your attention to 
Appendix VII on page 120, right No. 10. 
I think proposal 185 refers to that right : 

Determination of strength (including 
number and character of poste) of All- 
India Services by the Secretary of State 
in Go-uneil, subject to temporary addi- 
tions by the Governor-General in Council 
or local Government.’’ I think Proposal 
186 states more elaborately the right 
mentioned in that clause? — That is so. 

11.375. And it does apply to all 
scheduled posts on the interpretation 1 
suggested and which Mr. Zafrulla Khan 
has just put before you? — ^Yes. 

Marquess of Beadmg.'] May I suggest 
the matter should he left after the 
suggestion the Secretary of State has 
made? If it is going to be considered 
and the Secretary of State is going to 
circulate a note to us, it can then be 
considered j but it does not seem to me 
that we shall get very much farther by 
discussing it now. 

Lord Banheillour. 

11.376. Will the Secretary of State set 
out in the statement what the posts are 
which are to be set out in the schedule, 
whatever the effect of the Schedule may 
be, and what are the posts he proposes 
to reserve some discretion about under 
Proposal 185, as far as can be done? — 
am not sure whether I should be in a 
position now to set out a list of these 
posts. . I am in communication with the 
Government of India upon the subject. 
Some time or other I may do so. I do 
not think I can do so now. What I can 
do now is to circulate a note explaining 
the answers to the kind of points that 
have arisen on these three clauses. 

Lord Bo,nkeillow\^ I will not press it 
further, as long as it is kept in mind. 

Sir Abdur Bahim, 

11.377. Will the Secretary of State 
make it quite clear .whether under 
Clause 185 the Secretary of State will 
have the power to add to the number of 
certain posts? — I will take that point 
into account in the note. 

Sir Abdur Bahim.2 Thank you. 

Sir Beginald Graddock, 

^ 11,378. I am eorry to advert to pen- 
sions for a moment, but would the 


Secretary of State draw a distinction 
between pensions which are paid by the 
Government and family pensions funds 
which have been paid by the subscribers 
under a compulsory system of subscrip- 
tions? — I have always thought that there 
is a difference between what is called the 
family fund and the ocher pensions, 
Ths family fund is, speaking generally, a 
fund exclusively of contributions made 
by the officials themselves. Moreover, in 
the nature of things, it is a fund, the 
obligations of wihich go over very many 
years. 1 had, for instance, brought to 
my notice a case that I think went over 
90 years that was covered by family fund 
contributions, whereas in the case of the 
pensions the o.bligation is more easy to 
define and the obligation falls due at a 
date when it is much easier to define it. 
Keeping in mind those distinctions, 1 
have always thought that there are 
strong arguments to be urged for fund- 
ing the families fund. I have always 
understood that the contributors very 
much wish to see it funded. 

11.379. Yes; that is quite correct? — 
And I have and so has the Government 
of India during recent months been 
ciroularizing all the contributors to 
the fund, and the answers that \v o 
have got all go to show that there is a 
general wish that this fund should be 
funded. I hope that we shall be able 
to carry into effect a scheme that over a 
period of years will fund it. It must 
take a number of years for the process 
to be carried out unless a very heavy 
obligation is to be put on Indian finances 
and I think also it will mean (and this 
fact we have pointed out to the sub- 
scribers) that a comparatively lo.w rate 
of interest will be received on the fund 
and therefor© the accumulations may be 
smaller in the future. The members of 
the fund, (however, realize that inherent 
factor and, speaking generally, they want 
the fund funded and we are aKs^o ready 
to fund it if it can be done over a series 
of years and upon the kind of terms 
that we have put to the subscribers. 

11.380. I was going to ask whether, 
although there is no question of the 
British Government at the jjrosent 
guaranteeing pensions, the British Gov- 
ernment would guarantee those funds 
until such time as they have been funded. 
It takes a good many years? — No, My 
general answer would apply to that ques- 
tion just as it did to these other pen- 
sions, The British Government could 
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not undertake a new obligation ot 
that kind — an obligation which, in my 
view, would be unnecessary. There is 
not the least nek of these obligations not 
being met. 

11,381. Would not the Secretary ot 
State draw a distinction between repu- 
diation, which there are full powers to 
prevent, and default owing to bad times, 
owing to failure of crops, or action taken 
by the local governments, say, to an 
absolute prohibition as regards liquor 
through which the resources of the Pro- 
vinces and of the Federal Government 
itself might be at a very low ebb, in 
which caee it would be almost impossible 
for it to meet the whole of these obliga- 
tions. For example, supposing there was 
any default in the payment of the debt, 
that would create a great blow to credit, 
a much greater blow than if there was 
default in the matter of pensions. Does 
not the Secretary of State think there 
is a difference between those two risks? 
— No, I do not think I do. After all, 
these obligations, I suppose at the most, 
amount to four millions a year. Civil and 
Military; and I cannot conceive a state 
of affairs arising in which with the 
revenues of India there would not be 
this four million to meet this charge. It 
is a very small percentage of the revenues 
of India. 

11, ,382. There is another question — ^I 
again apologise for referring to it, but 
I would like it to be made clear. Is it 
now proposed that the very term 
“ accruing rights ” should disappear from 
any Constitution Act ? — There again upon 
a point like that I should like the advice 
of the Committee. The arguments 
against it appearing are that it is a 
phrase that has created a good deal of 
controversy and it is a phrase also upon 
which the Law Officers of the Crown have 
given a very definite interpretation. 
That, in the main, is the argument 
against it appearing in the Constitution. 
The argument in favour of it appearing 
in the Constitution is that undoubtedly 
members of the Services attach consider- 
able importance to it, and that it is cer- 
tainly the intention of the Government 
to admit the claim to rights of this kind 
within the general definition that I have 
given earlier this morning. 

11,383. They would be left at present 
to the last sentence of tho first para- 
graph of No. 182, would they not : ** The 
Secretary of -State will also he em- 
powered to award compensation in any 


other case in which he considers it to be 
just and equitable that compensation 
should be awarded ’ * P — ^Yes. 

11.384. Does that contemplate the pos- 
sibility of the abolition of say a class? — 
Yes. 

11.385. Such a class, for example, as 
superintending engineers? — ^Yo©, that is 
so. 

11.386. Could not the Secretary of 
State, if the word accruing ’’ is so very 
dif&cult, think out, with his legal 
advisers, some form of words which 
would give statutory effect to these par- 
ticular cases — an alternative form of 
words which would define to some extent 
tho distinction between a casual single 
appointment abolished and the disappear- 
anec of a whole class? — We will think 
again as to whether the phrase “ accru- 
ing rights ” had better come into the 
Act in any way, but I think anything 
in the nature of a precise definition 
would be quite impossible in view of 
what I have said in answer to other 
questions earlier this morning. 

11.387. Yes; but would not it be pos- 
sible to define it in some way dividing 
the two cases which yon have dis- 
tinguished into classes? — I do not think 
you can. If Sir Reginald would refer 
to the kind of answers that I gave to 
Sir Austen Chamberlain as to the case 
that he mentioned, the case of commis- 
sionerships, it is very difficult to make 
a precise definition and it really comes 
back to this, that somebody or other has 
got to have discretion for dealing with 
cases upon their merits. 

11.388. Can Sir Samuel Hoare tell me 
whether, as a matter of fact, under the 
existing Government of India Act, and 
in consequence of the abolition of any 
posts of commissioners or superintend- 
ing engineers, or conservators of forests, 
any such compensation has hither bo been 
given? — I do not think any case has 
arisen. There has been no general aboli- 
tion of any type of post as far as I can 
remember. 

11.389. I think there has been a rabher 
large reduction in such posts as super- 
intending engineers, for example; that is 
to say, that perhaps three or four have 
been reduced to two. I believe there 
have been instances of that kind? — I^cr- 
haps Sir Malcolm Hailey would say a 
word about that. (Sir Malcolm JSailey.) 
In two of the Provinces at least, such 
posts of superintending engineer have 
been reduced, and I believe that it is 
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still under discussion between the Gov- 
ernment of India and the Secretary of 
State as to whether any special terms are 
to be given to the Service in consequence 
of that reduction. That is the only class 
that has so far been affected in any 
considei’able measure. 

Mr. Zafrulla Khan. 

11.390. Is it correct that in those two 
Provinces the reduction is due solely and 
entirely to financial considerations of the 
Province ? — It was a retrenchment 
measure. 

Sir Eegmald Craddock, 

11.391. Then there is only one other 
question I .wanted to ask about, Proposal 
183 deals with the Indian Civil Service, 
the Indian Police and the Ecclesiastical 
Department. There is no mention there 
of the Indian Medical Service? — fSir 
Samuel Eoare,) That is so. 

11.392. Some time ago, I think Sir 
Samuel told us that there was still corre- 
spondence going on with the Government 
of India about that, early in the summer P 
— ^Yes, 

11.393. It is a very important Service, 
as the Secretary of State will agree? — 
Yes. 

11.394. And also on account of its con- 
nection with the Army it is very essen- 
tial that it should be considered part of 
the security Services because so much 
depends upon it? — ^Yes. 

11.395. There is an answer that you 
gave. Sir Samuel, on the 24th July. 1933, 
in answer to Sir Ernest Graham-Little: 
“ All Members of the Indian regular 
Services, both military and civil, whether 
or not they hold His Majesty’s Commis- 
sion, are in the same position as regards 
the payment of pensions in respect of 
their Indian Service. The position is 
that these pensions have been in the iiast 
and are now charged to Indian revenues 
alone and it is proposed that they should 
continue to be so charged under the New 
Constitution ”? — Yes. 

11.396. That is an answer which you 
gave comparatively recently, in July 
last.P — Yes. 

11.397. But in paragraph 185, the 
reference is to be held by persons 
appointed by the Crown, by the Secre- 
tary of State in Council or by the Secre- 
tary of State. Api>ointments by the 
Grown do not seem to find any place in 
paragraph 183. Are they considered to 
be appointed by the Secretary of State 


for the purpose of the control? — I am 
not quite sure whether I have follo.wed 
Sir Reginald’s point. Is it this, that 
the Indian Medical Service is not in- 
cluded in paragraph 1S3? 

11.398. Yes; that is one point. The 
other point is that persons appointed by 
the Crown are not included in para- 
graph 188, nor are they incMiicioJ in 

— We could bring them in though under 
188. 

11.399. That refers only to a civil 
capacity, whereas your answer the other 
day put them all on tlie same footing? — 
Yes; on the military side no difficulty 
arises, does it? It is a reserved subject. 

11.400. Yes; but in the Indian Medical 

Service it arises? — I quite agree with Sir 
Reginald. I am in this difficulty about 
the Indian Medical Service, that there 
still is correspondence going on between 
the Government of India and the India 
Office. Substantially we are agreed, but 
there are certain outstanding details ctill 
to be discussed. It is a that 

obviously the Committee iiii' ' o con- 
sider, and as soon as I am ready I am 
prepared to discuss it with them; but I 
agree with Sir Reginald that it is prob- 
able that paragraph 183 will have to be 
re-drafted in view of our discussion about 
the Indian Medical Service. 

Mr. M. K, Jayaher. 

11.401. i?iay I suggest to the Secretary 
of State in this connection, while he is 
on this subject, that I wish to draw his 
attention to the majority recommen/la- 
tion of the Services Suh-Committee at 
page 06 of the First Round Table Con- 
ference Report; this Committee consisted 
of Indians and Britishers both and this 
is their recommendation : ‘‘ Subject to 
paragraph 1, the sub-committee are of 
opinion that in future there should be 
no civil branch of the Indian Medical 
Service; and that no civil appointments 
either under the Government of India or 
the Provincial Governments should in 
future be listed as being reserved for 
Europeans as such.” May T suggest that 
the [Secretary of State should take into 
consideration this recommendation when 
ho is considering the whole question of 
the Indian Medical Sorvire? — Wo have 
taken it, Mr. Jayaker, very fully into 
account. The problem, however, is a 
very difficult one. The problem, if I may 
state it in a sentonoo or two, is this : 
Firstly, we have to provide enough 
Doctors for the Army; secondly we have 
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to provide enough Doctors for the Army 
Reserve ; thirdly, we have to provide 
enough Doctors for the Services, particu- 
larly the European Services. The 
further we have gone into the question 
the more we have been convinced that 
in order to carry out those obligations, 
recruitment must go on for the Indian 
Medical Service, and that there must he 
posts for the Indian Medical Service that 
will enable them to fulfil those three con- 
ditions. I state the problem rather 
crudely to-day in those two or three sen- 
tences to show that it really is a difficult 
problem of hard facts and that whatever 
arrangements are made, those three con- 
ditions must be met, namely, the Army 
demands, the Army Reserve demands, 
and the demands of the Services for 
Medical ministrations. 

11.402. But outside those three require- 
ments, there has been no further recruit- 
ment for the general purposes of the 
Medical Service? — I would prefer not to 
go into a question of that kind until 
I can go into the whole question com- 
pletely. I will only say to-day that you 
must make the Service sufficiently 
attractive in order to get your recruits 
in for those three purposes, and that 
factor must be taken into account. 

Lieut -Colonel Sir R. Gidney. 

11.403. Secretary of State, is it not a 
fact that if the recommendations of the 
■Services Committee were carried out in 
this matter, and the Provincial Govern- 
ments had to supnlv British Medical 
Officers for their European employees, 
lb would only be done at a very prohibitive 
cost? — wais not thinking so much of 
the cost, though I agree that is a verv 
serious issue, I was thinking rather of 
recruitment. Here, again, it is a prac- 
tical question as to what is the beist 
method for getting the men into the Ser- 
vice who are required for those three 
purposes. 

Archbishop of Ganterbury. 

11.404. May I ask for information, 
Secretary of State, who at present 
appoints the Indian Medical Service Tt. 
is not in the All-India Services or the 
Provincial Services, as we have them put 
before us here? — It is the Secretary of 
State. 

11.405. Does it rank as an All-India 
Service? — ^Yes. 

11.406. Why is it not included in 35? — 
It is not included for this reason, that 
there have been these special problems 


arising about the Medical Service, and 
we have not been in a position to make 
definite recommendations. Your Grace, 
it is primarily a military service and so 
far as it is a military service, it is a 
reserved service. The question that has 
been discussed at some length in the 
past, and no doubt we shall discuss it 
again, is the question of the civil 
appointments. 

Sir Abdur 'Rahim, 

11.407. There are two other military 
Medical Services, the R.A.M.C. and the 
I.M.D. P — The R.A.M.C., of course, is 
■War Office, British Army, and the 
I.M.D. , Sir Malcolm tells me, is a 
Subordinate Service. 

Sir Austen Chamberlain. 

11.408. Are the whole of the Doctors 
of the Army in India appointed by and 
subject to the War Office at home^ — No- 
there is the R.A.M.C. for the British 
personnel. There is the IjM.D. for the 
Indian personnel. 

11.409. I thought you just said the 
I.M.D. was under the War Office? — No, 
the R.A.M.C. is under the War Office. 

Marquess of Salisbury. 

11.410. But you said the I.M.D. was a 
military service, did you not? — ^Yes. 

11.411. Under whom is it? — Under the 
Secretary of State. 

11.412. It is part of the Indian Army? 
— ^Part of the Indian Army, 

Sir Reginald OraddoeJi. 

11.413. They have the Hinge's Commis- 
sions, have they not? — Certain Members 
holding civil appointments outside. 

Mr. Ziifrulla Khan. 

11.414. May I suggest that the ques- 
tion really is not so much who shall be 
recruited into the Indian Medical Ser- 
vice and under what conditions; there is 
no trouble about it; naturally the Secre- 
tary of State will continue to recruit 
into the Indian Medical Service The 
question is whether the Secretary of 
State should have power to continue to 
prescribe and force the Pr-ovinces to 
employ a certain number of these Indian 
Medical Service Officers into their Civil 
appointments? — Yes; that is so. 

11.415. And whether that is consistent 
with the Medical Department being 
transferred under the Constitution and 
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being made a Department to be ad- 
ministrated by the Provincial Govern- 
ments? — ^Yes. 

Lieut. -Col, Sir JEL. Gidney. 

11.416. Is not the IM.D. under the 
Secretary of State — its constitution, pro- 
motions, pay, etc.? — Yes; ultimately, as 
part of the Indian Army it is; that is 
the I M.D., which is the Indian Medical 
Department, which ls the Subordinate 
people in the Medical Service. 

Miss Tichfcrd. 

11.417. Does the Secretary of State at 
present in recruiting for the public ser- 
vices follow generally the rate of Indian- 
isation as recommended by the Lee 
Commission ? — ^Yes. 

11.418. But that is a matter of con- 
vention and not laid down by any 
Statute P — ^No; it is in no Statute. 

11.419. Is it contemplated under the 
White Paper that this shall be left to 
the discretion of the Secretary of State 
so that he can accelerate or retard that 
process? — Yes. It is under the White 
Paper proposals intended to continue the 
existing procedure. 

11.420. But as a matter of convention!^ 
— Just as it is now — to continue the pro- 
cedure. 

iSir John Wardlaw-Mtlne. 

11.421. I want to ask the Secretary of 
State one question in regard to para- 
graph 49, first of all, in which it is stated 
that the various Headings of Expendi- 
ture shall be subject to discussion in 
both Chambers. Amongst those is 
No, (vi), salaries and pensions. In view 
of the statement w-hich he has made this 
morning would he tell me why it is 
desirable that matters of pensions which 
■Cannot be voted upon should be discussed 
in the Chambers? Is that not a little 
likely to give rise to possible misunder- 
standings — ^to have a discussion on a 
matter of this kind, whidh the Secretary 
of State has made such statements upon 
this morning .P — It is the procedure that 
we have proposed for this category of 
reserved subjects. Perhaps the most 
conspicuous case is the Army; there, we 
do propose that discussions should be 
allowed, but that the expenditure should 
be non-votable. We have taken the re- 
served subjects together and we have 
treated them in the same .way. That is 
really the answer. 


Marquess of Beading. 

11.422. That has been the practice 
hitherto, has it notP — Yes. 

Marquess of Beading.'} Under the Act, 
it IS open to the Governor-General to 
permit that discussion, and he always 
has permitted it in my experience. 

Sir John Wardlaw-Mdne.} In the case 
of the Army? 

Marquess of Beading.} Yes. T am only 
giving that as an instance. 

Sii John Wardlaw-MiLne. 

11.423. r was going on to suggest that 
there is a difference in a large matter 
such as the question of expenditure and 
the matter of pensions? — I would say 
there cannot be any possiible doubt about 
the 'decisions in any of these cases. I 
would not distinguisih between one and 
the other, and I would suggest to Sir 
John Wardlaw-Milne that there is rather 
a iiolitical danger in isolating one particu- 
lar question. It has seemed to me in 
my experience at the India Office that 
if you do isolate a particular question 
from the other questions you concentrate 
upon it much more fire than you would 
have if it was not so isolated. 

11.424. Then with regard to paragrap'h 
1S4-—I do not want to press this ques- 
tion if in fact the Secretary of State is 
going to bring up a set of proposals 
about it, but there it is stated that tlie 
officers of the Political Departments 
will be controlled by the Secretary of 
State, and in regard to those of the ex- 
ternal departments, they will be under 
the Governor-General. All I wanted to 
ask is whether they will sitill be appointed 
by the Secretary of State? — ^Yes. It is 
simply a question as I said before, of 
constitutional drafting; in either case it 
is the Governor-General or the Viceroy 
acting at his discretion, but, in one case, 
the Service comes within the ambit of 
the Constitution and in the other case 
it is within the field of paramountcy and 
outside it. 

11.425. Then, one last question with 
regard to paragraph 188, to which refer- 
ence has already been made — the ques- 
tion of officers who are available for a 
ipost which would ordinarily be appointed 
by the Secretary of State. It is stated 
that they “ may be given such of the 
rights and conditions of service and em- 
ployment of persons appointed by the 
Secretary of State.” Is there any par- 
ticular object in that being ** may ” in- 
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stead of shall ” ? Should they not have 
that as a right if they occupy these 
posts P I do not quite follow the ohject 
of making it optional. Has the Secre- 
tary of State considered that? It is not 
very clear to me at any rate as to at 
whose option this is to be.P— (Sir Find- 
later Stewart.) The proposal is that the 
Secretary of State should have the ^right. 
I think one reason for not putting it in 
the form that they shall have all the 
rights of a member of the Indian Civil 
Service is that it is impossible in prac- 
tice to do everything. For example, 
members of the Indian Civil Service at 
present subscribe to a Family Pensions 
Fund under very elaborate rules. You 
cannot take a man in at the age of 45 
and make him eligible for things of that 
sort; it is impossible to make the story 
complete; but the intention is that so 
far as protection is concerned the two 
categories shall be put on the same foot- 
ing. 

11.426. May I put my question m this 
way : Does not the use of the word 
“ may ” jeopardise that security or 
possibly jeopardise that security? — No. 
It is a case, I think, where niay ’’ 
means “ shall subject to practical 
possibilities. I am told it reproduces 
Section 98 of the Act at present and 
they dO' in practice always have that pro- 
tection. 

' Sir John W<ardlaw-Mzlne.] Still the 
conditions in future are to be rather in 
control. I suggest for consideration 
whether that security is not jeopardised 
by the use of the word “ may ” — that 
is all. 

Lord Eustace Percy. 

11.427. Secretary of State, could you 
explain to me what are roughly to be 
the functions of the Provincial Public 
Service Commission in regard to recruit- 
ment? They are to conduct the ex- 
aminations, but are they to have any 
final say in what those examinations 
shall be — ^what shall be the qualifications 
of a candidate? — (Sir Samuel Hoare.) I 
would have thought that the Provincial 
Public Service Commission would be 
given general instructions by the Govern- 
ment to recruit such and such a number 
of officials, and within those general 
instructions the Public Services C!om- 
mission would have such latitude as the 
Government gave it; but I do not con- 
template the Public Services Commis- 
sion laying down, perhaps against the 
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approval of the Provincial Government, 
rules of its own. 

11.428. But take a contrary case like 
the Medical Service of a Province. 
Would the Government, the Cabinet, of 
the Punjab, for instance, be able to lay 
down to the Public Services Commission 
that no recruit was to be accepted un- 
less he had a medical degree from the 
University of the Punjab? — I would 
have thought off-hand that that was a 
general rule that the Government could 
lay down. 

11.429. Then the Cabinet could also 
lay down that a certain service should 
in its opinion be recruited by nomination 
and not by examination.? — ^Yes;* that, I 
understand, is the present practice. 

11.430. Then what precisely is the 

guarantee in respect of recruitment 
offered by the Public Service Commis- 
sion.? — I *have never emphasised myself 
the guarantee side of the activities Uf 
the Public Service Commission. I have 
thought that its main use was to take 
these posts out of the personal purview 
of individual ministers, and in that way 
to save the ministers a great deal of 
trouble and tiresome pressure. I have 
always regarded the Public Service Com- 
mission more from that point of view 
than I have from the point of view of 
an actual guarantee. ^ 

11.431. That is what I meant by 
guarantee. It is a guarantee against 
politics entering into recruitment, but, 
if all the conditions of recruitment, even 
down to the prescription of nomination, 
may be laid down by the Cabinet, and 
cannot be laid down by the Governor 
except on the advice of his Cabinet, I do 
not see how you can keep politics out of 
it? — ^You keep politics out of the in- 
dividual case. Is not that so? 

Sur Austen Chamberlain. 

11.432. Supposing the Governor laid 
down a rule that all appointments should 
be by nomination, is there anything to 
prevent that? — It would be possible, 
under the White Paper, certainly for a 
Governor to take that action, but it 
would then be for the Public Service 
Commission to recommend names within 
that condition, and, in that way, Sir 
Austen will see that the individual cases 
would be taken from individual treat- 
ment, and put under what we should 
hope would be an impartial body. 

2 L 
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Lord Eustace Percy, 

11.433. But, m practice, the Secretary 
of State will probably admit that when 
you come to nomination, the nominating 
body, appointed as the Public Service 
Commission, would, as in similar cases 
in this country, almost inevitably be a 
departmental body such as tlie body 
which nominates Inspectors of Schools at 
the present moment, and, the moment 
you get it inside the Department, you 
immediately get the possibility of pres- 
sure on the Minister? — Is there Minis- 
terial pressure with Departments of that 
kind ? I have never known it in my 
experience here. 

Lord Eustace Percy,'] No not here. 
Would I be right in saying this, that 
the position of the Civil Service 
Commission here has been built up 
gradually on the basis of its per- 
sonal prestige, land that that will 
be the case with the Public Ser'^ioe Com- 
mission in India, and that their real 
influence will depend almost entirely 
upon their personnel, and on the kind 
of position they are able to build up 
as advisers to the Government, 

Major Cadogan. 

11.434. Who will appoint the personnel 
of the Public Service Commission? — The 
Governor on his own discretion. To go 
hack to^your question, Lord Eustace, I 
would agree generally with what you 
suggest. 

Lord Eustace Percy. 

11.435. If you have got to find indi- 
viduals whose personal influence will he 
of that kind, and if you have to build 
up the position of the Public Service 
Commission on the personal influence of 
such people, do you contemplate with 
equanimity the appointment of ten 
Public Service Commissions, all with 
such exalted positions in India, that they 
will enjoy the same prestige as the Civil 
Service Commission here ? — ^We have 
some experience. We have the experience 
of the Central Public Service Commis- 
sion, and we have the experience of the 
Public Service Commission in Madras, 
and in each case the Commissions have, 
so I understand, worked well. No doubt 
some of the Indian delegates will add 
from their own experience their own 
views ^ upon these Commissions, but my 
experience goes to show that they have 
worked well. We have circularised, I 
think, every Provincial Government, and 


1 think, without exception, every Provin- 
cial Government has wished to start the 
same kind of organisation. 

11.436. But, in fact, only Madras has 
started one of its own volition up to 
now? — Yes. 

Mr. Zafrulla Khan.] As a matter of 
fact, the Punjab Legislative Council has 
passed a Bill authorising the setting up 
of a Public Service Commission, and 
they are only waiting for the new Con- 
stitution to come into force to start it 
as from the date of the new Constitu- 
tion, and I am not perfectly certain, 
but, I think, power is given in that Act 
to the Governor to specify what appoint- 
ments shall he made througih the Public 
Service Commission — not to the Cabinet, 
but to the Governor. 

Lord Eustace Percy 

11.437. Would I be right in saying 
that if you were asked to set up simul- 
taneously eleven Civil Service Commis- 
sions in England, Wfcles and Scotland, 
you would hesitate to do so, and wonder 
whether you could get the personnel 
sufficient for such appointments? — In the 
first place, it is the difference between 
a population of 270,000,000 and a popu- 
lation of 45,000,000, but 1 am not basing 
my answer on that at all. If it was 
found impossible in some of the smaller 
provinces to find this personnel there is 
no reason why provinces should not com- 
bine. That is provided for. 

Dr. B. JR. Ambedkar. 

11.438. There is nothing to prevent a 
Public Service Commission being 
appointed for one province or for two 
provinces? — No; we do make provision 
for that purpose. 

Lord Eustace Percy. 

11.439. Have you ever considered the 
possibility of establishing something m 
the nature of a Federal Public Service 
Commission at the centre representing 
the Provinces on a Federal basis, but 
unifying recruitment.? — We can hear the 
views of the Indian delegates upon a 
question of tliat kind. My own view, 
from what enquiries I have made, is 
that most of the provinces will want to 
have these Commissions of their own. 

Sir AhdAJi/r Rahim.] That is so. 

Mr. Zafrulla Khan.] If an Inspector 
of Schools was to be appointed to the 
Punjab, no one in the Punjab could be 
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expected to ask a Federal Public Service 
Commission to appoint one for them. 

I/ord Eustace P^rc]/.] I was not sug- 
gesting that, but I do not want to get 
into discussion. 

Archbishop of Canterbury, 

11.440. Under Proposal 199 the Govern- 
ments are required to consult these 
Public Service Commissions on matters 
such as have been raised by Lord Eustace 
Percy. Supposing a Provincial Public 
Service Commission entertains the 
strongest possible objection to a proposal 
made by the Provincial Government, at 
present it has no power to control the 
Government. Has it any power, or do 
you propose to give it any power, to 
refer any matter about which it feels 
very stiongly to any other body such as 
the Federal Public Service Commission, 
or the Secretary of State, or otherwise? 
— I do not think you could possibly have 
the right of appeal to the Federal 
Government from a provincial organisa- 
tion of this kind. I think it you did it 
would strike very much at the roots ot 
provincial autonomy, and there would be 
great resentment anyhow in some of the 
provinces. Further than that, there are 
the two conceptions of the Public Service 
Commission; the one that it should have 
executive power ; the othgr that it should 
be only advisory. ^We have chosen the 
latter alternative, namely, that, quite 
definitely, the Public Service Commis- 
sions that £W6 contemplate should be 
advisory. I can quite see there are 
arguments to be used for either of those 
alternatives. Let me suggest only one to 
His Grace as an argument against a 
Public Service Commission having execu- 
tive power. There is a great risk in that 
case that you will get a new kind of 
dyarchy in a province, and that you may 
get (to take the most difficult and 
critical instance of all) the Public Service 
Commission taking one line about com- 
munal arrangements, and the Govern- 
ment taking another line. On that 
account, and also on account of the fact 
that the existing Public Service Com- 
missions in India have been advisory and 
have worked well, and have exercised a 
great deal of influence, even though they 
have had no executive power, we have 
thought it wiser to keep them as advisory 
bodies. 

11.441, I was not suggesting executive 
powers, but whether there would be any 
power to see that there would be some 
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degree of uniformity in the different 
provinces, and whether the advice of a 
Public Service Commission on an im- 
portant matter, if it was against the 
Government, might have any reference 
to some other co-ordinating authority? — 
It IS very difficult to see what that 
co-ordinating authority should be. I 
think there is every kind of objection to 
be urged against the Federal Government 
being the Court of Appeal in provincial 
questions ot that kind. 

Marquess of Salisbury, 

11.442. There is another kind of Court 
of Appeal which the Secretary of State 
might consider, namely, the publication 
of the advice of the Public Service Com- 
mission ? — Yes. 

Marquess of Salisbury.'] So long as the 
Public Service Commission advise in 
private, and are overridden in private, 
it might come about that they would be 
treated with very little more than con- 
tempt by the Minister, but, if it was 
known that whatever they said would be 
published, then there would be a real 
security that their advice would be 
attended to. 

Lord Eustace Fercy. 

11.443. The real danger seems to me 
to be this that, possibly, if you have ten 
Public Service Commissions in India, the 
advice that you get from the academic 
persons on those Commissions will not 
be advice which will carry nearly the 
weight which the educational advice of 
the Civil Service Commission in this 
country carries to-day. It is advice 
which might be rejected. It is the 
danger of having an academically weak 
Commission advising the Government, 
that the Government may have to take 
the matter into its own hands ? — I can 
only say once again that the two existing 
Public Service Commissions have worked 
well, and they have not been academic. 

Lieut.-Colonel Sir S. Gidney.] They 
have worked very well. 

Lord Eustace Percy, 

11.444. Their advice has been given by 
their academic Member ? — ^I do not know 
what Sir Eustace means by “ academic 
Member,’* but there have been men on 
both those Commissions who have been 
very closely in contact with public life 
at many of its angles. 

11.445. I agree? — Even if Lord 

Eustace’s criticisms are correct (and I 
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do not want to dogmatise on a question 
of this kind) I do not know quite what 
alternative it is that he suggests. 

Archbishop of Canterbury, 

11.446. Would the Secretary o*f State 
consider giving an answer to Lord Salis- 
bury’s suggestion? — have great sym- 
pathy with what Lord Salisbury said. 

11.447. That would largely meet my 
point. May I understand the Secretary 
of State replies to Lord Salisbury’s sug- 
gestion that he considers it very favour- 
ably? — Yes, certainly. I have great 
sympathy with it, and I have always felt 
in matters of this kind, judging from our 
own experience here, that publicity is a 
great safety valve. 

Sir Hari Singh Qour, 

11.448. I want to ask the Secretary of 
State whether he has also adverted to 
the other side of the question that if the 
advice given by the members of the 
Public Service Commission, either indi- 
vidually or collectively were to be pub- 
lished they would not be free to give the 
same independent advice upon individual 
cases which they would be free to do if 
they knew that their advice would be 
treated as in confidence? — think one 
would certainly have to leave some dis- 
cretion to someone. Quite obviously you 
could not possibly make a rule that all 
the proceedings of a body of this kind 
should be published, but I think within 
that limitation one might insure their 
voice being heard if they wished their 
voice to be heard. 

Lord Eustace Percy. 

11.449. I do not want to get into a 
discussion. May 1 simply say my general 
idea is this : The tendency in this country 
has been to bring all the Government 
Departments^ except the Technical De- 
partments, increasingly under one Civil 
Service examination laid down by 
a oademic authority ? — es . 

11.450. It has been done within the 
last 20 years in the case both of the 
Foreign Office and the Board of Educa- 
tion. It seems to me that India will 
find the same thing that except for 
technical Departments and certain out- 
side appointments like Inspectors of 
Schools, the best course is to recruit 
under one general examination, and not 
to have special requirements. If that be 
so, the point of having a Provincial Com- 
mission for the great bulk of the De- 


partments will go, and for the uhole re- 
cruitment, subject, of course, to con- 
ditions that a provin,ce should have its 
own people speaking its own language, 
and so on, the examination for the bulk 
of all the Departments could be conducted 
by a Central Commission, and it would 
be a valuable Federal organ built up by 
consultation between subordinate Civil 
Service Commissions in the provinces 
and the Centre That As my general 
idea ? — I should be very glad in the course 
of our discussions, or my examination, 
to hear the views of other Members of 
the Committee and the Indian Delegates 
upon a question of that kind. 

Mr. Morgan J ones. 

11.451. I am not quite sure that I 
followed the implication of one of the 
answers which Sir Samuel Hoare gave 
earlier in regard to compensation. If 
I have misunderstood it I apologise. Do 
I understand that it is proposed that 
someone (either the Secretary of State 
or someone else) should he in a position 
to compensate for loss of prospective 
office? — Yes, within the terms of the^ 
answers I gave earlier this morning. 

11.452. Is there any parallel for that 
in the English Civil Service? — I could 
not say offhand. I do not know whether 
there is or not It has always been 
admitted to some extent in the Indian 
Service. 

11.453. Does the cost of this compensa- 
tion for prospective office fall upon the 
Indian revenue? — ^Yes. 

11,464. May I enquire how far down 
the Obierarchy of officers does this right of 
compensation extend? — It is just that 
kind of difficulty that made me say you 
must take every case upon its own merits. 
It is not a new issue at all, Mr. Mor;j:an 
Jones; this is an issue that has been in 
existence for many years. 

Mr. M. B. Jayaher. 

11,455, Is the Secretary of State aware 
that Sir John Kerr in his statement con- 
fined the compensation to only one man 
for one post? He did not go down below. 
May I just ask your attention to Sir 
John Kerr’s statement on this point? 
In Volume TJa, at pages 33 and 34, this 
is what he said ; ho did not make a higher 
claim than this; of course, we think that 
even this is very high. I said the 
other day that I thought there would 
be no immediate saving. Wo have gone 
into the figures and we think we can 
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safely say that there would he an imme' 
diate saving for this reason. In a pro- 
vince with five Commissioners at Rs.3,000 
a month, if you abolish those five posts 
you get an immediate saving of Rs.l5,0(K> 
a month. Under the scheme which we 
have placed before the Joint Select Com- 
mittee an allowance of Rs.500 would be 
•attached to five posts on the time scale 
to compensate the service for the loss 
of the Commissioners’ posts. The cost of 
those five allowances would be only 
Rs .2,500, so there .would be an immediate 
saving of Rs.12,500 a month.” What I 
am suggesting to the Secretary of State 
is that even this statement does not go 
so high that the compensation could per- 
colate down to the bottom of the Ser- 
vice, but should be only given to the 
next person who was an expectant ? — 
Generally speaking, that is so, and I, 
in saying that this right should be con- 
tinued in some form, am not making in 
any way an extravagant claim. 

Mr. Morgan Jones. 

11.456. So that in cases where on 
account, say, of the necessity for re- 
trenchment, a particular post may have 
to be abrogated, the question of possible 
compensation would have to -be taken 
into account? — ^Yes; certainly; and Mr. 
Morgan Jones must keep in mind the 
way that right has been interpreted 
during the last 15 years. -Sir Reginald 
Craddock pointed out that certain posts 
have been retrenched, but that so far no 
question for compensation had -been 
admitted. 

Lord Snell. 

11.457. Just two questions, in regard 
to compensation. Suppose that in the 
.process of reorganisation some section of 
the India Office Staff were redundant, let 
us assume they are in the Department 
of the establishment of the Indian Army : 
How would their acquired rights in re- 
gard to promotion and so on be dealt 
with? — ^I think there again they would 
have to be dealt with case by case. 

11.458. Suppose there was a group — 
assume there might be a group ? — ^I would 
certainly say that, supposing under 
these new arrangements a large part of 
the Staff of the India Office were 
abolished owing to changes in the Office, 
the general claim to compensation must 
'be admitted* As to how that claim 
should be applied, I think that must be 
a case of taking the cases on their merits. 
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11.459. Then, in regard to the Medical 
Service, has the Secretary of State con- 
templated the possibility of there being 
established an Indian Medical Board 
that would endeavour to exclude British 
qualified men in the same way as the 
Doctors’ Trade Union in this country 
excludes people with foreign qualifica- 
tions. 

11.460. As Lord Snell will remember 
there has been a -good -deal of contro- 
versy between some of the medical autho- 
rities here and some of the medical 
authorities in India about qualifications. 
I have been doing my utmost in the last 
year or two to try to make a modus 
vivendi between these bodies, and I hope 
in the next two or three years such an 
arrangement will be made. It is be- 
cause the position is still somewhat in- 
definite that we have left the treatment 
of the medical qualifications rather open 
in the Clause -dealing with discrimina- 
tion — I think one of the Glauses between 
120 and 130. 

11.461. I specifically excluded the refer- 
ence to the difficulty, but may we assume 
from Sir Samuel that the outlook in 
that matiter is favourable for an arrange- 
ment? — think it is much better; I 
would not go further than that. 

Mr. M. B. Jayaker, 

11.462. Has not a Bill been recently 
pass^ by the Indian Legislature? — A 
Bill has been recently passed. I have 
not got the debate or the full details 
about it yet, but it is all a step, as I 
hope, in the direction of agreement. 

Lieut.-Colonel Sir H. Gidney. 

11.463. Has not the Bill that has re- 
cently (been passed in the Legislative 
Assembly decided that there will be a 
four-year limitation to the reciprocity of 
medical qualifications? — ^It is just be- 
cause of that very question that I was 
rather cautious in the answer that I 
gave just now. It is an improvement 
certainly in the direction of agreement, 
but this Committee has obviously got to 
consider what, if any, safeguards are 
needed after the period specified in the 
Act that recently was passed. 

11.464. What I was trying to get from 
you, Sir Samuel, was that since this Bill 
has been passed limitating it to four 
years, is there not a danger t(hat after 
that period elapses there will be a re- 
fusal to recognise other cases, as Lord 
Snell tried to indicate in his question 
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— I think there might be a possibility; 
I would not go further than that. T 
think I would suggest that this is really 
a question of discrimination rather than 
of service rights. I am going to give 
evidence about discrimination in a few 
days time and I think perhaps it would 
be better to deal with medical qualifica- 
tions and other professional qualifica- 
tions then. 

Mr. Gocks, 

11,465. Secretary ofjState, with regard 
to paragraph 178, I notice that the 
salary of the advisers is left blank; at 
what stage in our proceedings is that to 
be filled in, or have you a fi,gure in your 
mind to suggest to the Committee P — 1 
have not formed a very definite opinion 
about that; 1 do not think it is a ques- 
tion of very great importance; I do not 
much mind. We could make a suggestion, 
perhaps, at any time. 

11,^6. .Seeing that the salaries are to 
be paid by moneys provided by Parlia- 
ment does that mean that the individual 
appointments mugt have the approval of 
Parliament? — No; it would he as it is 
now. 

11.467. Names would be submitted to 
Parliament? — No. I do not know 
whether there was in Mr. Cocks* mind 
the fear that we were going to involve 
ourselves in a heavy expenditure for this 
new kind of Council. That is not so. It 
appears to me that the Cbuncil will be 
smaller in numbers and involve the 
British taxpayer in substantially less ex- 
pense than the Council does at present. 
The numbers are reduced and the ques- 
tion of salary must depend to some ex- 
tent of course upon the duties that they 
are expected to perform. 

Archbishop of Ccmterhv/ry, 

11.468. Arising from your answer, 
Secretary of State, paragraph 189 does 
not mean a statement of names, hut only 
of vacancies made and of recruitments 
made. Does that mean names, because 
you said just now that no names would 
come before Parliament? — I think His 
Grace .was under the impression that Mr. 
Cocks was dealing with paragrapii 189. 
He was dealing with paragraph 178, 
dealing with the Secretary of State's New 
Council? 

11.469. Yes; but I understood you to 
say that no names of appointments made 
would ever come before Parliament? — Of 
the Secretary of State’s Council. 


11.470. I beg your pardon ? — I used the 
term ‘‘ Council ” — council generally. 

Sir Austen Chamherlain. 

11.471. I suppose the appointments 
will be made as to the present Council, 
that is to say, not subject to the assent 
of Parliament, but they will be always 
known to Parliament and the action of 
the Secretary of State might be chal- 
lenged in Parliament if desired? — Yes. 

Marquess of Salisbury, 

11.472. The money provided by Parlia- 
ment — is that an annual vote on the 
Estimates in the usual way? — ^Yes, it 
would be a part of the Office Vote. 

Mr. Gocks. 

11,478. Under the Membership which 
may be between 3 and 6, is there any 
proportion suggested for Indian Mem- 
bers? — We leave it free, but there is no 
intention of exclusion in any way. 

Mr. M. B. Jayaker. 

11,474. At present there is a specific-' 
provision, is there not, that these will 
be Indians? — No; it is quite open. In 
actual practice, there always has been 
representation of Indian Members and 
they have been extremely valuable. 

Sir Austen Ohamberlam. 

11,476. The amount of Indian represen- 
tation has been added to by Secretaries 
of State from time to time in their dis- 
cretion? — ^Yes, and on the whole it has 
tended to increase. 

Sir Austen Ghamherlain.'\ I found it 
two, and left at three, if I remember 
rightly, 

Mr. Cocks. 

11,476. In the next paragraph, seeing 
that the Services’ Sub-Committee of the 
Bound Table Conference recommended 
that the recruiting and controlling autho- 
rity in future should be the Government 
of India and not the Secretary of State, 
could you state what were the reasons 
which caused the authors of the White 
Paper to depart from that conclusion? 
In other words, what are the objections 
to making the authority the Governor- 
General ? — There was no unanimous 
opinion at the Bound Table Conference. 
So far as I remember, there were the 
three points of view expressed. One, that 
the Secretary of State should continue 
to recruit; two, that the Viceroy should 
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recruit; three, that the Federal Govern- 
ment should recruit. There was no kind 
of unanimity of opinion either in the 
Conference or in the Committee. The 
view of the Government in a sentence 
or two is this : We feel that the two 
objects that we must keep in mind are, 
first of all, a sufficiency of suitable re- 
cruits; secondly, as little change as pos- 
sible during the very difficult years of 
the initiation of the constitution. Keep- 
ing those two objects in mind, we take 
the view that there would be a risk of 
not getting the recruits that we require 
for these very important services if we 
made a change in the methods of recruit- 
ment. Secondly, in order to tide over 
what must necessarily be a very difficult 
chapter in the history of the new con- 
stitution, namely, the initial years, we 
propose that no change at all should be 
made during a period, say, of 5 years. 
At the end of that five years, there will 
have to be an inquiry into the whole 
position, based upon actual experience. 

I should very much hope, myself, that 
an inquiry of that kind would not take 
the form of a public or semi-public com- 
mission upon which acute political atten- 
tion would be concentrated perhaps for 
several years, but that it would be an 
inquiry upon the actual merits of the 
position based upon the experience of 
these 5 years; and that in the mean- 
while both in the interests of India and 
in the interests of this country, which 
has still got many great stakes in India, 
as few changes as possible should be 
made during this initial period. That 
in a few sentences is the general posi- 
tion upon which we have based our pro- 
posals as to recruitment, 

11,477. Turning to the question of 
accruing rights, do you hold the view, 
from what you have said, that in certain 
circumstances the definition of “ accru- 
ing rights ” given by the law officers of 
the Crown, and which was quoted by Sir 
John Kerr in reply to questions 230 and 
235 may be inadequate? — I would prefer 
to take that definition with the comment 
placed upon it by my predecessor, Lord 
Peel. 

{After a short 

Lord JSutchison of Montrose, 

11,484. There are only two questions I 
would like to ask. One is : In Proposal 
189 it is said that there will be an en- 
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11.478. In exercising his discretion in 
cases of that sort, will the Secretary of 
State have to secure the consent of his 
Advisory Council? — ^Yes, as he does now. 

11.479. Will the Public Service Com- 
mission be consulted before a decision is 
given? — That would be a matter for the 
discretion of the Secretary of State. 

11.480. I was wondering whether the 
Secretary of State could give the Com- 
mittee a kind of picture as to what 
would actually happen in such a case as 
this : supposing 20 Commissionerships 
were abolished and 20 officers of the next 
seniority applied for the pay and pension 
rights of the Commissioners, what 
actually would be the procedure? — The 
procedure would be what it would be 
to-day, namely, that the Committee of 
Council would go into these claims and 
would make a recommendation. 

11.481. Does that mean that each case 
would be decided upon its merits, or 
would some definite rule be made which 
would apply to all similar cases ? — ^I 
should think each case would be decided 
on its merits, but I would not like to 
exclude the possibility of dealing with a 
class as a class. 

11.482. On paragraph 192, when this 
was brought up before the recess, it was 
felt, I think, that the exact meaning of 
that paragraph was somewhat obscure. 

I was wondering whether the Secretary 
of State could clear that matter up. 
Particularly, what exactly is the 
authority in India competent to pass 
such an order as that of March 8th, 1926, 
and secondly, what is the authority in 
the last line being other than the pro- 
vincial government? — ^I think I had 
better circulate a note explaining exactly 
what is meant by March 8th and so on. 

I will do that. 

11.483. And the second question about 
the sanction of such authority, you said 
yourself on the previous occasion that in 
practice it meant provincial govern- 
ments. Could it possibly mean any other 
authority? — We will cover that point in 
the note; we will make it quite clear. 

adjov/rnment,) 

quiry into the working of the Civil Ser- 
vice on the expiration of five years after 
the commencement of the Constitution 
Act. Does that mean the Constitution 
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Act as referring to the Provincial Gov- 
ernments, or to the whole iproposals in 
the White Paper? — (Sir Samuel Hoare.) 
It means whatever is in the Constitution 
Act, and certainly it means the whole 
Constitution, 

11.485. But is it not possible that 
under the Constitution Act if it were 
passed there might be a period before 
anything to do with the Federation came 
into being? — ^Yes. 

11.486. In which case five years would 
have elapsed before probably any com- 
mencement had taken place of a control 
such as is visualised here at the Centre? 
— I think that might be so, and I think 
if there were considerable delay between 
the two- stages in the Constitution that 
date might have to be modified. 

11.487. The other question I would 
like to ask is, how far is the Commission 
dealing with the Service there going 
to take over the present duties of the 
Inspector-General? I am talking rather 
in relation to the police. The Commis- 
sion, I understand, will be empowered to 
deal with promotions and movements 
from one place to another. How far will 
that take over the duties of the Inspector- 
General? — The Commission would not go 
into questions of that kind at all. Sir 
Malcolm will just amplify that answer 
which I have given. (Sir MalcdjLm 
Mailey.) It is oontemplated that the 
Public Service Commission would deal 
only with promotions in the Provincial 
Service and not with subordinate ser- 
vices. 

Lord EutcMsofn ojf Montrose.] I see. 
Thank you. 

Earl of Lytton, 

11.488. This morning we had some 
questions about the Secretary of State’s 
^visers who are to succeed the present 
Secretary of State’s Council. I am not 
yet quite clear in what respects these 
new advisers will differ from the Mem- 
bers of the present Council. At the 
present time the Members of the Council 
attend regularly in the office they are 
members of the Committees, and they 
discuss policy, and also draft the des- 
patches of the Secretary of State. Is it 
contemplated that the advisers will fulfil 
all or any of those functions ? — (Sir 
Samuel Eoare.) To the extent that I 
described this morning, remembering, for 
instance, the difference that will come 
about when India is responsible for its 
own finance, -and when the safeguards of 


the future are no longer the safeguards 
possessed by the India Council, but set 
out in any scheme of the Constitution. 
So far as the Services are concerned, the 
other main field in which the Council 
act, there I think the position will be 
very much what it is now. 

11.489. It really will be the same pro- 
cedure as at present except that there 
will be a withdrawal of certain powers 
■which are now exercised by the Council, 
and which will not be exercised by the 
advisers ? — There will be this difference of 
function, and there will be the necessary 
changes in the number, and so on, but, 
generally speaking, we look to this body 
of advisers (call it a Council if you wish) 
still to remain the safeguard for the 
Secretary of State’s Services that the 
Council is at present. 

11.490. But you said, quite rightly, 
this morning that the question of salary 
would depend largely upon the definition 
of their duties. I wanted to know 
whether they would be as the present 
members of the Council are in regular 
attendance at the office, and not merely 
summoned occasionally when their advice 
is sought? — I think they always would be 
regular attendants, always remembering 
their difference of function. 

Sir Austen Gliamhcrlam, 

11.491. It would be a whole time occu- 
pation. They would be no more allowed 
to take outside work, or only to take 
outside work of a voluntary kind as the 
present members of the Council are? — 
Generally speaking, yes. I would prefer 
not to give a completely rigid answer. 
Supposing, for instance, with this change 
in their functions it was found suitable 
to pay thorn substantially less salaries, 
and to expect them to work less hours 
a week, then I am inclined to think, 
subject to what other people say, that 
there might be a greater latitude in 
allowing them to undertake outside work 
than there is at present; but, speaking 
generally, I regard this small body of 
experts not as a body of people who will 
just come in and out occasionally to the 
India Office, but people who really will 
continue to co-operate with the Secretary 
of State in the fields for which their 
functions are appropriate, 

Earl of Lytton. 

11.492. I iwant to ask one question with 
regard to the Services. Will the present 
right of retirement on proportionate 
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pension he continued in the future? — 
Yes, and for the period of this five years 
that is contemplated in the White Paper. 

11.493. For a period of five years? — 
For the period of five years. Let me 
make it clear. People entering in this 
period of five years, and everybody who 
is already there, for ever, as long as they 
are in the Service. 

11.494. * As it is now. But at the 
present moment those who were in the 
Service prior to the 1919 reforms were 
given the right to retire on proportionate 
pension if, after experience of those 
reforms, they decided that the conditions 
had been so altered as to justify them 
in retiring. That, I suppose, is to con- 
tinue after this change for a period of 
five years? — No. It is to continue for 
those officials as long as they are in the 
Service. Jt is to continue for new 
officials who enter during the period of 
five years. 

11.495. But for those who are in the 
Service now, after the passing of this Act, 
is it to continue for the whole of. their 
Service? — ^Yes. 

11,49'6. Then I would like to ask the 
Secretary of State whether the declara- 
tion which is now required of those 
people before they can retire will con- 
tinue to be required in the same terms? 
— We have contemplated that it should 
continue, 

11,497. I do not want to express my 
opinions now, but I would just like to 
put this point in order that the Secre- 
tary of State may have it in mind. It 
was my experience when in India* that 
those who made use of this privilege 
were not, in fact, those for whom it was 
intended, namely, the older men who had 
spent the greater part of their life 
under the old system, and wiho found 
the new arrangement so uncongenial, 
that they asked permission to retire ; 
but it was rather the younger men, and, 
especially, the ablest men in the Service, 
who were still young enough to be able 
to* get other employment, and who, 
althougih not in any way dissatisfied with 
what was going on, or 'the changes that 
had .been made, neyertheless felt uncer- 
tainty with regard to the future, and, 
when an opportunity of taking other 
employment offered itself, they preferred 
the certainty of that employment to the 
unce.rtainty of continuing their service 
in India. Those people were all required 
to sign a ^declaration saying that they 


were retiring because of dissatisfaction 
with the reforms. I maintain that, in 
the first place, that was insincere, and 
that the requiring of such a declaration 
IS an invitation to people to make an 
insincere declaration, and, secondly, that 
the statistics based upon these retire- 
ments are erroneous, because I have 
often seen it quoted as evidence of the 
dissatisfaction with the reforms that so 
many people have retired, rather than 
work them, whereas I know from my own 
experience that a large proportion of 
those who so retired for the reaso-ns I 
have mentioned, and not at all because 
they were dissatisfied with the reforms. 

I do not want to ask you the question, 
but I would just like to mention that 
experience of mine in order that when 
the time comes the question of continu- 
ing this declaration or not may be con- 
sidered? — ^I will certainly take note of 
what Lord Lytton has said, and I am 
much obliged to him for having raised 
the point. I think the best course would 
be for me to consult the Government of 
India and so-me of the senior officials 
about it, and see wbat their view is. 

11.498. Thank — But certainly 

upon what he has said there seems to be 
a good case to be made either for not 
having a declaration of this kind, or 
for having it in a somewhat different 
form. 

Sir Austen Chamberlmn, 

11.499. Secretary of State, I find it 
difficult to get any clear picture in my 
mind of the exact position which the 
Public Service Commissions are to claim 
under the new scheme. Are they to- be 
to the Government of India and Pro- 
vincial Governments what the Civil Ser- 
vice Commission in London is to the 
Government here, or are they to have, 
on the one hand, greater powers and, on 
the other hand, less powers? — I sup- 
pose here it might bo said the Civil 
Service Commission is almost entirely an 
examining body. Is not that so. I am 
not very familiar with the work of the 
Civil Service Ck>mmission. 

11.500. I think so. On the other hand, 
as -a Secretary of State I could not 
appoint anybody to my office ^xcci>t with 
a certificate from the Civil Service Com- 
mission, in the- first instance. Once lio 
was in my office I oould promote him at 
my own discretion, but I could not bring 
him into my office except on the certifi- 
cate of the Civil Service Commission that 
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he had passed the examiation that was 
required? — ^Except by laying an Order in 
the House tinder an Order in Council. I 
remember now the position. I would 
imagine that the Public Service Com- 
mission in India would have somewhat 
wider powers, and would be something 
more than an examining body; for 
instance, that it should be consulted upon 
certain disciplinary questions, and so 
on. I am inclined to think after the 
discussion of this morning, and the sug- 
gestions that have been made, that I had 
better circulate a note as to exactly what 
the two public Service Commissions in 
India actually do now, and what are 
the changes that we propose there should 
be for the new Public Service Commis- 
sions under the White Paper, and I will 
take into account the differences between 
our conception of the Indian Commis- 
sions, and the actual procedure of the 
Civil Service Commission here. I do not 
know whether that would meet Sir 
Austen^ s Txew. I think perhaps that 
would be the more convenient way of 
doing it. 

11,501. I think so, and I am much 
obliged to the Secretary of State. May 
I ask him to bear in mind in preparing 
his paper any circumstances in which he 
proposes that the Indian Commission 
should have less authority than our own 
Civil Service Commission? — ^Yes, cer- 
tainly. 

11.602. That arises from some answers 
that were given earlier in the day? — ^Yes. 

Marquess of Salisbury, 

11.603. I venture to hope that perhaps 
the Secretary of State might consider 
closely a question that was put to him 
just now by Lord Hutchison, as to how 
the work of these Commissions would fit 
in with the ordinary work of the Inspec- 
tor-General of Police as to transfer and 
appointment and promotion.?— Yes. 

11.504. I do not see on the face of it 
what the prop^ answer is to that. They 
seem to me to overlap rather, and I 
have no doubt that could be thought 
out? — ^We will make points of that kind 
as clear as we can. 

Marquess of Salisbury,’] Thank you. 

Sir Austen ChaTnberlain, 

11.505. Now, Secretary of State, may 
I refer you to Proposal 190: Does ‘ that 
merely roister or repeat the present 
practice, or does that make any innova- 


tion.? — It repeats the present iiosition 
to this effect. This is what actually 
happens now, but it happens under 
the delegation powers of the Gov- 
ernment of India Act. Our proposal 
is that in future the same state of affairs 
should continue, but it should continue 
under direct statutory authority. 

11.506. But the authority by which the 
appointing authority acts will be 
statutory instead of the Secretary of 
State? — Instead of by delegation rules 
made by the Secretary of State under 
the Government of India Act. 

11.507. But the n.umber of appoint- 
ments covered, or the services to which 
this applies, will not be altered. With 
the autonomy of Provincial Govern- 
ments will not their power be widely 
extended? — May Sir Findlater, deal with 
this? (Sir Findlater Stewart.) Let me 
take a particular case: The subject of 
irrigation under the White Paper would 
become a Provincial subject under the 
contr<^l of Provincial Ministers. At 
present, the Irrigation Department is 
manned in its upper ranges by an All- 
India Service. The implication of this 
White Paper is that the irrigation re- 
cruitment in the future will be to a 
Provincial Service, and in that sense 
and to that extent Proposal 190 will 
extend the range of services over which 
the Provincial Government has power of 
recruiting and controlling. Of course, 
that is in the upward direction. There 
is no question that in the downward 
direction they can create new services 
for new purposes or within their own 
Provincial field, but to the extent that 
this White Paper transfers, so to speak, 
services which have hitherto been All- 
India Services — ^to that extent Pro- 
posal 190 would give the Provincial 
Government control over new services, 

. 11,508. That is how I understood it, 
Secretary of State. Statements have 
been made in evidence before us that 
since certain services iwero transferred to 
the Provincial Governments no Euro- 
peans have been recruited for them. Is 
that true in the <&se of the existing 
transferred services? — (Sir Malcolm 
FLailey.) That is substantially the case. 
If you take, for instance, the Education 
Department, the number of Europeans 
that have been appointed to the Pro- 
vincial Education Departments are very 


JOINT COMMITTEE ON INDIAN CONSTITUTIONAL REFORM 


1055 


3° Octohris^ 1933.] The Right Hon. Sir Samuel Hoare, Bt., IContmued, 

C.M.O., M.P., Sir Malcolm Hailey, G.C.S.I., G.C.I.E., and Sir Findlater 
Stewart, Z.C.B., K.C.I.E., C.S.L 


few indeed. The tendency has been to 
substitute Indian recruitment almost 
entirely. 

Marquess of Salisbury. 

11.509. And the Medical Department 
too? — No, Sir. The Indian Medical 
Service remains untouched so far. I am 
referring to cases such as the Public 
Works, roads and buildings, and the 
Education Department. 

11.510. Forests? — ^No, Sir; the Depart- 
ment of Forests is transferred only in 
two Provinces. Agriculture and Veter- 
inary and Departments of that kind. 
The result certainly has been that there 
has been very little new European re- 
cruitment in them and they have become 
very largely Indianised. In the Educa- 
tion Department of the United Pro- 
vinces, for instance, there are now only 
four or five European ofi&cers left and 
they are not 'being replaced by European 
officers. 

Sir Austen Chamberlain, 

11.511. Now, Secretary of State, I 
want to ask you a question of policy, 
having got the facts. You are going to 
transfer other services of such imiport- 
ance, for instance, as irrigation, which 
Sir Malcolm has just mentioned. I 
think it is common ground to everybody 
who has considered this that the scheme 
which we are considering is a great ex- 
periment. Is it not in your opinion of 
the first importance that in the establish- 
ment of this new experiment the kind 
of wisdom and the experience accumu- 
lated under the old system should be 
available to the new authority, and 
would you be satisfied to make this large 
additional transfer of services without 
taking any security that a proportion of 
Europeans should continue to be re- 
cruited for them? — (Sir Samuel Soare.) 
The difficulty with some of the services 
is the difficulty that arises from the 
state of affairs just described by Sir 
Malcolm Hailey, that in some of these 
services there are very few Europeans 
already left. 

11.612. Those are the services already 
transferred, as I understand it? — (Sir 
Malcolm Railey,) Yes. (Sir Samuel 
Roare.) Yes. 

11.613. For better or worse that is 
done? — As to the services to be trans- 
ferred, there is, of course, the fact that 


for some years bo come there will be 
senior European officials, I suppose, in 
all of them. (Sir Malcolm Railey,) Yes, 
particularly the irrigation and forests. 
(Sir Samuel Roare,) Particularly in the 
Irrigation Department. That to some 
extent meets the obvious difficulties of 
the early years. 

11,614. How far would that be affected 
by the provision of Proposal 189, that at 
the expiration of five years there is to be 
a statutory inquiry into the question of 
future recruitment? — The inquiry we 
contemplate would be a general inquiry, 
competent to consider questions of that 
kind and any other question but I think 
I should be right in saying that for the 
next five years at any rate, in a very 
important Department like the Irriga- 
tion Department, there will be this 
nucleus of senior British officials. 

11,616. Does not it strike you as re- 
quiring some explanation, that European 
recruitment has practically ceased as 
soon as the transfer was effected ? — 1 
think .we have frankly got to accept the 
fact that Indianisation has taken place 
and is taking place over a great field of 
the administration in India, 

Lord Bankeillour. 

11.616. Might I ask : Would none of 
the civil posts in, say, the Irrigation 
Department come under the schedule 
that is contemplated that we talked 
about this morning? — No. 

Mr. M, B, Jayaher, 

11.617. May I ask the Secretary of 
State wihether, since this process of 
Indianisation began by the employment 
of Indians more and more in the trans- 
ferred Departments, he has received 
any complaint that the standard of 
efficiency or competence has gone down? 
— I could not say that I have received 
any considered comments one way or the 
other. 

Sir Austen Chamberlain, 

11,518. Secretary of State, I do not 
want to (press you if you are unwilling 
to give an answer, but do you think 
that the standard in the Education 
Department or Departments is as high 
now as it was before the transfer, and 
that they have suffered nothing from 
the failure to recruit any Europeans 
since the transfer?— I think these big 
changes are bound to have some bad 
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effects. I think that is inherent in any 
changes of this kind, but I suppose we 
accepted the possibility of such effects 
when now many years ago we embarked 
upon a programme of Indianisation. 
Here in these White Paper proposals we 
are making substantially no new pro- 
posal at all about the services ; we are 
going on with the Lee percentages, and 
I think the criticism that Sir Austen is 
suggesting, if it is a valid criticism, is 
really a criticism much more against 
what has been happening for 20 years 
than what is going to happen in the 
next 6 years. 

11,519. That may be so, but if what 
has happened in the last 20 years has 
had bad effects, the (Secretary of State 
perhaps will agree that that is something 
that we ought to take into consideration 
now in an attempt to guard against or 
to mitigate the larger reforms when we 
are making them? — could not mysdlf 
go so far as to say the effects have been 
bad; one has got to take many things 
together. You have got to take into 
account the reactions upon public opinion 
generally, and in saying that I am not 
stating my own isolated opinion, but I 
suppose I am stating very much what 
was in the mind of the Simon Cbmmis- 
sion. The Commission (Major Cadogan 
will correct me if I am .wrong) must 
have heard a good deaPof evidence about 
all these questions, and they did recom- 
mend the transfer of these services with- 
out the kind of additional safeguards 
that perhaps are in Sir Austen's mind. 

Earl of Lytton. 

11,620. Is it not a fact that this change 
that Sir Malcolm Hailey referred to 
which has come about in recruitment 
since the services have been transferred 
have not really yet had much effect one 
way or the other upon the administra- 
tion, because it only means that as 
vacancies have occurred in the last 10 
years at the bottom, Indians have come 
in, or where Europeans have created a 
vacancy, they have not been filled by 
Indians; but would it not be true to 
say that you cannot yet give a definite 
answer one way or the other with regard 
to the effect on the services of recruit- 
ment during the last five or 10 years? — 
(Sir Malcolm Mailey.) I think that most 
of us would hesitate to give an answer 
for the reason which Lord Lytton has 
indicated. All the senior members of 
most of these services are still Europeans, 


and carry on the same traditions ol* the 
service as before. We shall not be able 
to say what has been the full effect on 
the administration of the Indianisation 
of the services until the senior posts are 
also held by Indians. When that time 
comes we shall be better able to moke 
some sort of judgment; I do not think 
we can do so at present. 

Lieut .-Colonel Sir H. Guhiey, 

11.521. Is it not a fact that recruit- 
ment in the Education Department has 
ceased for many years entirely ? — Not 
entirely; there have been some isolated 
appointments for inspectorships and the 
like, but for practical purposes one may 
say that the European element is dis- 
appearing from the upper branches of 
the service. 

11.522. And you are replacing them by 
the provincial element? — ^That is so. 

11.523. As regards the Forest Depart- 
ment, os it not a fact that there has 
been no competitive examination in 
England and it has only taken place in 
India for many years? — The Forest De- 
partment is still manned by an All-India 
service. It does happen that for various 
reasons there has been little fresh re- 
cruitment, but that is not on account of 
the transfer of the department, but 
because for various reasons, such as re- 
duction of work, the cadre has not 
needed refilling. 

11.524. But there has been no recruit- 
ment from England for many years? — 
Very little recruitment, two or throe 
posts only, I think. 

11.525. Has the Forest Department, in 
your opinion, in the province that you 
administered, in any way suffered? — ^It 
has been carried on by the same hands 
as before with a somewhat smaller ser- 
vioe, so that it would be impossible to 
make a judgment. 

Dr. B, B, Ambedkar. 

11.526. Might I intervene just for a 
moment to point out that the result to* 
which Sir Malcolm Hailey ha.s referred, 
namely, the denudation of the services 
of the local element, as soon as they 
are transferred to ministerial control is 
largely dne to the fact that this transfer 
has also been accompanied by a reduc- 
tion in the scale of salary. T^en a ser- 
vice has become provincialised the 
Minister has adopted a lower scale of 
salary than was obtainable formerly, and, 
consequently, the smaller scale of salary 
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has not attracted European candidates? 
— ^Yes; they have substituted, in other 
words, provincial for Imperial services. 

Dr. B. B. Ambedkar.’] It is the salary 
that has made the difference — not the 
transfer. 

Lord Eustace Percy. 

11.527. They have recruited in some 
years on special salaries in one or two 
instances? — ^In some instances, yes. 

Marquess of Salisbury. 

11.528. But you do not doubt, do you, 
that if the White Paper passes in its 
present form, all the Europeans will 
disappear gradually? As the vacancies 
come they would all be filled by Indians? 
— I should expect to see just the same 
change an the departments still remain- 
ing for transfer which I might take as 
typical, such as the Irrigation and 
Forests Departments, as in the depart- 
ments we have already transferred, 
namely, a very rapid Indianisation that 
would leave us with still a very con- 
siderable number of Europeans in the 
service, but all the fresh recruits would, 
I think, be on a provincial service basis 
and be Indians. 

11,629. And you say that you cannot 
judge what the effect on the efficiency 
of the service will be until the thing 
has thoroughly worked itself out. Was 
not that what you said? — Yes, and it 
would be, I think, unjust from any point 
of view to try to make a final judgment 
until you have seen more fully the effect 
of Indianisation as represented in the 
filling by Indians of the supervising and 
administrative posts at the top of the 
service. 

Marquess of Salisbury. 2 I do not think 
one ought to pronounce a final judgment, 
but if there is a very considerable risk 
of deterioration in these important ser- 
vices, do you not think that some pre- 
cautfcn ought to be taken? 

Sir Austen Chamberlain.^ I pnt the 
same question to the Secretary of State; 
it is really my question. 

Marquess of Salisbury. 

11,530. I beg your pardon? — Certain 
local governments have, of course, 
pressed strongly for the retention of the 
European element in one service in par- 
ticular — ^the Irrigation Service; the 
Punjab Government pressed for that 
strongly. That I think has come out in 
evidence before the Committee already. 


Lord Bankeillour. 

11.531. It really amounts to a ques- 
tion of whether you should extend the 
schedule beyond its present limits .P — ^If 
I may say so, it rather comes to a ques- 
tion^ whether you should transfer the 
service or not. 

Sir Austen Chamberlain. 

11.532. Secretary of State, I feel there 
is a little difficulty, because there 
are questions of fact about which Sir 
Malcolm has been good enough to in- 
form us. There is also a great question 
of policy, and I feel that on the ques- 
tion of policy I ought to address myself 
fco the Secretary of State. We are mak- 
ing a vast change of immense conse- 
quence to the future of the peoples of 
India. We in this country are divesting 
ourselves of a responsibility which has 
hitherto rested directly upon us. Ought 
we not, in this great change, to do what 
we can to secure continuity of policy 
and a sufficiency of those influences which 
have built up and maintained the 
unblemished reputation of the 
Indian Civil Service P — (Sir Samuel 
Koare.) It is not very easy to 
deal with a big question of policy 
of that kind by question and answer. 
It is not that I am not ready to give 
lan answer at once, but it is for this 
reason: A question of this kind raises 
issues other than service issues. For 
instance, one of the bases of our pro- 
posals is the proposal of provincial 
autonomy — the very foundation, in fact, 
of our scheme. One has got to take into 
account the reactions upon provincial 
autonomy and upon public opinion in 
the provinces of restricting to this extent 
or to that extent the field of provincial 
administration. Sir Austen’s question, 
although it is specially directed to the 
service side of the question, really does 
affect the whole of that problem. Let 
m^ give him an instance : By far the 
most important department of those that 
we are transferring is the Irrigation De- 
partment; indeed the only two big de- 
partments that we are now transferring, 
that have not already been transferred, 
are Irrigation and Forests. Of those 
two, the Irrigation Department, I should 
think, was (politically, at any rate) the 
more important. Suppose, now, one did 
not transfer the Irrigation Department 
or suppose that one tied it up with a 
number of restrictions that might easily 
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be defensible from one point of view, 
but might have the result of very much 
restricting the field of provincial auto- 
nomy. Actually, in the Punjab, which 
is the Province, I suppose, of all 
others, where irrigation chiefly matters, 
it would in practice mean, tahing I sup- 
pose more than one-third of the whole 
province out of the field of provincial 
autonomy. The irrigated tracts in the 
Punjab (Sir Malcolm will correct me if 
I am wrong) I think, are more than one- 
third of the whole province. (Sir 
Malcolm Sailey.) Yes, about one-third. 
(Sir Samuel Hoare.) Sir Austen will there- 
fore see that there is this great risk of 
making provincial autonomy insignifi- 
cant and ineffective if you try to tie 
these services up with many restrictions; 
still more if you do not transfer a big 
department of this kind that really 
covers a great deal of the day to day 
life of the province. I suppose it was 
those considerations that prompted the 
Statutory Commission to make these 
recommendations. We have followed 
almost exactly the recommendations of 
the Simon Commission. I fully realise 
the dif&culties and the dangers that there 
may he in changes of this kind, but 
taking, as I say, one political aspect of 
the problem with another, we have 
thought that this on the whole was the 
wiser and the safer course. I would not 
like to dogmatise, and I would like the 
views of my colleagues, both British and 
Indian, upon it, but that is our general 
position. 

Sir Austen Ghamherlain. 

11,533. My Lord Chairman, I will not 
ask the Secretary of State any further 
questions upon that matter, but will re- 
serve them for the time when we come 
to our discussions, when we can develop 
it; but perhaps I might be allowed to 
«ay that I have been endeavouring to 
form an opinion and not endeavouring 
to express an opinion not already for mod 
in the questions which I have put to him 
or by the answers which he has given, 
and I certainly make no suggestion and 
have no intention of suggesting that a 
subject like irrigation should not be 
transferred ; it is merely whether some 
additional condition of transfer should 
be imposed. I will leave it at that. I 
want to go for a moment to the Statutory 
Commission proposed to be appointed five 
years from the commencement of the Con- 
fltitution Act by section 189. The Secre- 


tary of State has already had his atten- 
tion called by Lord Hutchison to the fact 
that different parts of the constitution 
must, according to the scheme which he 
has laid before us and the views he has 
expressed, come into operation ab differ- 
ent times. How long the delay will be 
before the whole constitution as con- 
templated by the White Paper is in fact 
operative, the Secretary of State has him- 
self repeatedly said that he could not 
predict ? — ^Yes. 

11.534. Accordingly, to take the ex- 
treme case [which is put by Loi'd 
Hutchison, if you fix in the Act a date 
of five years firom. the passing of the Act 
for the creation of this Statutory Com- 
mission, it might actually come into 
existence before the constitution itself — 
before the constitution itself was in full 
operation ? — Yes. 

11.535. Is there any doubt about that? 
— ^No, none. I was not suggesting any 
doubt. 

11.536. Then is it not unwise to fix 
in the Act that this Statutory Com- 
mission shall be created in five years 
when you do not know whether at that 
period the material which the Statutory 
Commission is to investigate will be in 
existence? — I think there is a great deal 
to be said against fixing a date. First 
of all, there is the difficulty explained 
by Lord Hutchison and Sir Austen 
Chamberlain, namely, that here we are 
putting in a specific date when we do 
not exactly know the date of the con- 
ditions within which the twhole constitu- 
tion will come into operation. Moreover, 
if you put a date into an Act of Parlia- 
ment, you do then have, I am afraid, 
the kind of agitation that started over 
the Statutory Commission, long before 
the period of 10 years, contemplated in 
the 1919 Act, had elapsed. Those are 
very strong arguments against putting 
in a date of this kind. On the other 
hand there is this fact that canrib-t be 
ignored, that public opinion in India, 
both central and provincial, is very 
sensitive upon ail these issues connected 
with the services. To take, for instance, 
provincial opinion, provincial opinion is 
very strong upon provincial autonomy 
being made effective, and it is very 
suspicious of any kind of diarchy in 
which the real seat of power is not in 
the hands of the provincial government; 
that being so, it did seem to us that 
there should be some kind of reassurance 
to public opinion in India, both pro- 
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vincial and central, that there should he 
an inquiry based upon actual experience 
at a not very distant date. If no date 
is put in, I am afraid the general 
opinion in India would be that this is 
an arrangement fixed for ever ; the 
anomalies that are bound to exist m a 
system of this kind are going on for 
ever ; there is never going to be a 
change; and I think you would see that 
Indian public opinion would resent the 
absence of a date of this kind. 

11,637. Can I carry the Secretary of 
State this far with me, that it would be 
useless to have the Statutory Inquiry 
until sufiLcient experience has been 
gained of the working of the new system 
to afford it a basis for a report — 
Certainly. 

11.538. That it is at least possible that, 
say, in five' years from the passing of 
the Act there will be but one or two 
years’ experience of the working of the 
new system at the centre? — I suppose it 
IS possible. I would not like to be drawn 
into an opinion as to whether it is likely 
to happen or not. 

Mr. Zafrulla Khan. 

11,639. I do not want to interrupt. 
Sir Austen, but I merely want to know 
the meaning of •the expression “ the com- 
mencement of the operation of the Act.” 
Does it mean the enforcement of the 
Act? The expression used is “ the com- 
mencement of the Act”.? — Probably the 
same procedure would be adopted as was 
adopted after 1919, namely, that dates 
were fixed for the commencement ot 
various Parts of the Act. 

Marquess of Beading. 

11.540. That is when the Act comes 
into operation.? — ^Yes, and in the case ot 
the 1919 Act when certain Parts of the 
‘Act came into operation. 

Sir Austen Chamberlain. 

11.541. This does not mean the date 
at which the last Part of the Act to be 
brougiht into operation begins? — No. 

11.542. But it means the date at which 
the Act first begins to operate, does it 
not? — ^Yes. 

Archbishop of Canterbury. 

11.543. And the whole constitution, 
including the Federal constitution.? — ^No, 
it does not go so far as to mean that. 


Sir Austen Chamberlain. 

11.544. At any rate, for my purposes, 
it is quite sufficient that obviously it 
does not moan that the Commission will 
necessarily have five years’ experience 
by which to jud,ge the new system? — ^As 
at present drafted, 1 do not think it 
does. 

11.545. Do you think any period less 
than five years will all or d sufficient ex- 
perience for a report of this kind of such 
a commission to have leal value? — I have 
always taken the view that anything 
short of five years would be inadequate. 

11.546. Now may I just remind the 
Secretary of State of Sir Malcolm 
Hailey’s observation a little time ago, 
that you would not really be able to ex- 
press an opinion on the effects of trans- 
fer and the cessation of European re- 
cruitment until the Indians had risen 
to such seniority in the service as to be 
occupying the highest posts, the real con- 
trolling posts, in a sense, and again, 
with those preliminaries, do you not 
think it is possible to insert in an Act 
five years after the commencement of 
the Act that this inquiry shall be held 
when it follows from those things that 
the material upon which alone sound 
judgment can 'be formed, will not be 
available in that time ? — This inquiry 
was to be mainly directed to the future 
recruitment of the Secretary of State’s 
services, and what we had in mind was 
to oibtain the experience during the next 
five years as to whether a change in that 
recruitment would be necessary or not. 

11.547. What do you expect to have 
available five years hence that you have 
not now? — k. great deal, I think, ^ I 
think we shall have the five years’ ex- 
perience of the autonomous governments 
in the provinces. We shall see how 
things are going; we shall see what is 
the state of public opinion; we shall see 
what is the state of law and older. My 
own view would be that when the imme- 
diate excitement of the initiation of the 
constitution has blown over, both sides 
will look much more calmly at these prob- 
lems than they could now. I would 
have said that in about five years time 
we should have quite a considerable 
amount of data for the specific point for 
which the Inquiry is needed, namely, 
what is the best way of recruiting 
officials for the Secretary of State’s ser- 
vices in the future. 
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Mr. M, JR, Jayaher, 

11.548. Is the Secretary of State aware 
that this clause has been taken by many 
Indian publicists to be a compromise be- 
tween the Indian -demands that British 
recruitment should cease at once, and 
the opinion (held by publicists here that 
it should go on ad inflmtum? — ^Yes. 

•Sir Austen Chamberlain. 

11.549. Is that the purpose of the 
clause? — No^ the purpose of the clause 
is not in the least intended simply to 
be a paper compromise, but it is a clause 
intended in the interests of security all 
round, both Indian and British, to give 
us the data upon which we can come 
to a decision in x years time. I do not 
say there is anything verbally inspired 
about five years,* that seemed to us to he 
about the time, after a good* deal of con- 
sultation with the government officials 
both in India and here. 

11,650. This IS my last question; would 
the Secretary of State reconsider the 
opinion that five years is a reasonable 
time in the light of what has been put 
to him to-day, land particularly of the 
fact that five years apparently means 
five years from the time wihen the Act 
or some .portion of it begins to operate, 
and not merely five years from the time 
when the whole system is in -being .P — ^I 
think one can easily meet Sir Austen's 
second point by giving Parliament or the 
Secretary of State power to alter the 
date in the light of the coming into 
operation of a particular Part of the 
Act. I think that is a technical point 
that could be met in a technical way of 
that kind. If Sir Austen means in the 
former part of his question that it would 
be safer to put no date at aU into the 
Act, then I would ask him to take into 
account the wider political considerations 
that I have alluded to this afternoon 
and the intensity of the feeling in India 
upon questions of this kind, aU* pointing 
to the wisdom of putting in a date of 
some kind. 

11,551. I only think that those con- 
siderations cut both ways, and I would 
ask the Secretary of State to have this 
^in min-d : In making this great change 
and this great experiment, if you can 
make the old slide gradually and with- 
out friction into the new, I think you 
do a great deal for the -successful work 
of the new, but if, even at the start, you 


say that the provisions which you have 
set out are to be dug up and re-examined 
in five years time and the whole thing 
is again to be in the melting po-L, that 
you keep all these questions simmering 
■and boiling for the whole of those five 
yearsP— That is perfectly true and 
obviously we should all pay great atten- 
tion to what Sir Austen says upon a 
question of this kind. May I, however, 
with great deference, ask him to keep 
this kind of detail in his mind : It is not 
solely a question of five years from the 
Indian point of view; it is a question of 
many more years. To put it into a con- 
crete form, a European ofificial who is 
enlisted under these conditions in the 
next period of five years, will be in India 
serving under those conditions, we wiU 
say, (for 30 years; and it is that kind of 
consideration that is very much in the 
mind, I believe, of some of my Indian 
frien-^, and if Sir Austen would give 
his very acute mind to this kind of ques- 
tion that I have raised I will certainly 
give my much less acute mind to the 
points he has raised, and I hope my 
Indian friends will do the same. 

Sir Austen Chamberlain. 2 A very 
reasonable offer couched in very flatter- 
ing terms. With that I conclude mv 
examination. 

Sir Hubert Carr, 

11,552. On the question of the effect 
upon the recruits in the next five years: 
It seems to me that if a man joining 
during the next five years knows defi- 
nitely there is going to be an inquirj^ 
into the whole terras of the service five 
years hence, it is very likely that you 
will not get the same kind of recruit 
that you have been getting in the past. 
The normal expectation must be, I take 
it, that the Secretary of State's control 
will relinquish in a degree and it seems 
to me questionable whether the recruit 
that you are wishful of securing to-day 
will he the sam5 class if ho knows there 
is going to be an inquiry five years hence, 
or if he^ knew, on the other hand, that 
he is j-oining a service where conditions 
will continue until Parliament might de- 
cide that it was necessary to hold an 
inquiry at some future unknown date? — 
That is very much the position that is 
taken up in the White Paper. The last 
word is with Parliament. But Parlia- 
ment must come to its decision after 
some inquiry. Parliament could not come 
to a decision of this kind — ^very technical 



JOINT COMMITTEE ON INDIAN CONSTITUTIONAL EEFOBM 


1061 


3° Octohris, 1933.] The Right Hon. Sir Samuel Hoabe, Bt., [Oondinued. 

C.M G., M.P., Sir Malcolm Hailey, G.C.S.I., G.C.I.E., and Sir Findlateb 
Stbwabt, K.C.LE., C.S.I. 


and very complicated — simply in vacuo. 
There is this further point that Sir 
Hubert should keep in mind.^ that what- 
ever may be the effects in five, 10, or 15 
years time, the officials’ rights under 
which he came into the service aj’e 
guaranteed to him. 

Sir Hubert Carr.'] Yes; but that was 
not quite the point I tried to make. 
It was that if Parliament had definitely 
to inquire into it, in five yeai*s hence 
then these changes which are not likely 
to be in favour of the men recruited to^ 
day will come into being definitely five 
years hence, whereas, if he comes into 
the service and knows that nothing will 
be done until Parliament, it may be, 15 
or 20 years hence, says, “ The Constitu- 
tion is now working so well and satis- 
factorily that we can relinquish the safe- 
guards which we held ” 

Sir Ha'n Singh Oour.] It may be 12 
months hence. 

•Sir Hubert Carr.] I think that is un- 
likely. 

Sir Hari Singh Gour. 

11,663. That depends? — ^These are all 
questions qpion which I should like to 
hear the views of the Committee and of 
the Indian Delegates. My own view is 
that it would be wise to put in a date. 

Marquess of Beading.] On what Sir 
Hubert Carr says, assuming a man joins 
the Service within the first year or the 
second year of the operation of the Act, 
whatever happens after that Inquiry will 
not affect his rights in any way. 

Sir Hari Singh Gour.] They are made. 

Sir Hubert Carr. 

11.554. I have heard it said that some- 
thing may happen like in Egypt, where 
the Civil Servants may be told on that 
analogy, “ Now we are going to transfer 
recruitment to the Services to the 
Federal Government and you must either 
agree to be transferred or we will give 
you Compensation.” That would inter- 
fere with the recruits in the next five 
years? — do not think that has any- 
thing to do with it. The men who come 
in will have their rights guaranteed 
throughout the whole of their service. 

Sir Austen Chamberlain. 

11.555. And throughout the whole of 
their service they wiE -be under the terms 
on which they enter? — ^Yes. 


Lord Eustace Percy. 

11.556. If I may put the point in 
another form, I would ask the Secretary 
of State to bear in mind that five years 
or anything like the order of five years 
is about the worst period you can take 
from the point of view of maintaining 
recruitment in this country in these days 
because people do try to determine on 
their future career about five years 
before they take the Indian Civil Ser- 
vice examination, and if they konw that 
just about the time they were going up 
for it the new inquiry is to take place, I 
think you may very well fall hopelessly 
between two stools? — I wilF take a point 
like that into account, certainly. I can 
only say it is very difficult to dogmatise 
upon what conditions are going to pro- 
duce good recruits and what conditions 
are not going to produce good recruits. 

I have had analysed for me more than 
once the recruitment figures of recent 
years for the All-India Services. It is 
very difficult to make any generalisation 
as to what is going to haippen and what 
is not going to happen. 

11.557. The lack of careers in this 
country may have a very great influence 
on it? — All kinds of considerations of 
that sort enter into it. 

Archbishop of Canterbury. 

11.558. Is Proposal 189, either in its 
essence or in the prescription of five 
years the result of any recommendations 
or decisions of the Round Table Confer- 
ence? — No, I do not think the point was 
ever considered at the Round Table Con- 
ference. It is the result, however, of a 
good deal of consultation .between the 
Government of India and ourselves. 

Mr. M. B. Jayaker. 

11.559. In this ^clause you are trying 
to meet, as far as you can, the majority 
recommendations of the Services Com- 
mittee, that the recruiting shall stop 
and in future the recruiting and con- 
trolling authoiity should be the Govorn- 
ment of India? — ^Yes. 

Mr, N. M. Joshi. 

11.560. May I ask one question about 
the services which are already trans- 
ferred and provincialised? — ^Yes. 

11.561. You were asked questions about 
the non-recruitment of Europeans for 
these transferred services? — Yes, 
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11,562. May I ask as a matter of in- 
formation whether of the new Indian re- 
cruits who are taking the place of the 
Britishers, most of them possess the 
British University qualifications which 
the British recruits used to possess.? — ^In 
the transferred subjects in the 
Provinces? 

11.663. Yes? — I could not an&w'er that. 

11.664. I am speaking of the Educa- 
tion Department, for instance. Do not 
most of them possess the same British 
University qualifications which the Euro- 
pean recruits used to possess? — (Sir 
Malcolm Sailey.) Many of them possess 
quite good British University qualifica- 
tions. Some of them possess only Indian 
University qualifications. 

11.665. May I go further and ask 
whether the new Indian recruits possess 
greater British University qualifications 
than the old British recruits used to 
possess? You can now get an Indian 
with a first class British degree for the 
salary that is offered, whereas you could 
not formerly get a British candidate with 
a first class degree, with the result that 
you are getting a better class of recruit 
than you used to get formerly? — I would 
not like to generalise further than to say 
that I do know of very many of the 
Indian recruits who have taken very 
hi^h degrees with honours in the English 
Universities. I am not able to say how 
far, as a whole, they compare. 

Mr. Zafrulla Khan. 

11.566. May I put this to you, that 
having regard to the fact that the ser- 
vices that have been transferred have 
also been provincialized, and conse- 
quently the salary and other conditions 
are not now the same, the choice really 
now, with that salary and with those 
conditions, is between an indifferent 
European and a goodi Indian? A good 
Indian is available under those terms ind 
a good European is not; and therefore 
the decision is between a good Indian 
and an indifferent European, and the 
Governments make that choice.? — The 
placing of the services on that basis has 
undoubtedly restricted the choice of 
Europeans. 

Mr. N. M. Joshu 

11.567. With regard to the advisers of 
the Secretary of State for India, the 
body of advisers will have definite power 
as regards the conditions of the Euro- 


pean services.? — (Sir Samuel Roare.) You 
mean the All-India services? 

11.568. The All-India services. Does it 
not really mean that the conditions of 
the All-India services cannot be changed 
, without the consent of the services them- 
selves, if we take into consideration that 
also another condition laid down is that 
out of the three advisers two shall belong 
to the services? Does not ifc really mean 
that the conditions of the All-India Ser- 
vices will be determined by members 
belonging to the Services? — Tbe first 
answer to Mr. Joshi is that we do not 
make the restriction that he has just 
suggested- 

11.569. It may happen? — It may 

happen, and it may not happen. 

11.570. I quite agree that*, legally 
speaking, it may not happen, but it is 
quite possible that these two members 
will belong to the All-India Services? — 
It is possible that they may have 
belonged to the All-India Services, but 
they will be retired. iMy first answer to 
Mr, Joshi is that the restriction is not 
imposed which he has just suggested. My 
second answer is that even if two of the 
advisers were ex-Indian Civil Servants, 
it by no means follows that .they would 
take a partisan view of questions of this 
kind. ^ I can tell Mr. J oshi that my own 
experience has been that my ex-civilian 
members of my Council look at these 
questions of personal grievance and status 
and so on that do come to ray office 
with most meticulous impartiality, and 
I do not at all believe that the scales 
.will be weighted one way or the other 
were this arrangement to take effect. 

Mr. M. B, Jayaker, 

11.571. The third al-^ernative possible 
is that one of the two (two at least must 
have held office, and so on) may be an 
Indian. That alternative is open?— 
Both of them might be. There is nothing 
to stop one or both, 

Mr. N. M. Joshi. 

^^3^72. I did not intend to make any 
suggestion that your future advisors will 
take a partial view, but I wanted to 
point out the constitutional position. 
Two out of the three members will belong 
to the Services, and they will have a 
definite veto upon the action of the 
Secretary of State so that they really 
determine the conditions of service for 
the All-India Services. That is the 
constitutional position?— I dare say in 
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theory it may be so. The practice is 
very far removed though from that 
descriptio-n, 

Lieut. -Colonel Sir JEL. Gtdney. 

11.573. Secretary of State, in your 
opinion, do you think that the present 
covenant entered into between the Secre- 
tary of State and the Civil Service and 
the other allied Services is a satisfactory 
one? — There is not any covenant in the 
strict sense of the term. 

11.574. Is not there some agreement 
that they sign with the Secretary of 
State? — Sir Malcolm will correct me if 
I am wrong, but all I remember of it is 
that the official gives certain under- 
takings, for instance, that he will not 
acquire and hold land in India ; 
survivals of the 18th century, and so on. 
(Sir Malcolm Hailey J) That is so. We 
sign a covenant which binds us to do a 
large number of things. It binds the 
Secretary of State to do little or 
nothing. 

11.575. That is exactly my reason for 
asking that question, Sir Samuel, Do 
you think that covenant or agreement 
should be modified so as to be made more 
explicit? — (Sir Samuel Hoare,) 1 have 
never attached very much importance to 
this covenant. I have regarded it as a 
survival of the 18th century, of historical 
rather than of practical interest, 

11.576. Then you do not think it 
requires any modification or alteration? 
—I should just let it be as a historical 
relic. 

11.577. Regarding paragraph 183 of 
the White Paper where you specifically 
mention three Departments ■ you have 
already commented on the absence of the 
Indian Medical Service in these Paras. 
Do I understand that -(here is any likeli- 
hood, resulting from the negotiations 
taking place to-day between you and the 
Government of India, that the Indian 
Medical Service is likely to escape the 
Secretary of State’s protection? — ^No, 
certainly not. Even if they wished they 
could not escape it. 

11,678. But there are negotiations 
going on, and I think public opinion in 
India is very strong that with regard to 
the Medical Service it should be under 
the control of the Government of India, 
and there must have been some reason 
why it was excluded from Para, 183? — No, 


there is no more reason than that. This 
is one of the innumerable administrative 
questions we have been discussing for 
some time, and I should hope in the 
course of quite a few days to be able to 
make a statement about it; anyhow in 
the course of the next few weeks. 

11.579. With regard to the pensions we 
.were talking about a little while ago, 
when you said that assurance was given 
by the Secretary of State for India, does 
that refer to ail pensions, or only the 
pensions that relate to the higher 
services? — It was an answer referring to 
the All-India Services. 

11.580. Then is there no guarantee or 
implied guarantee, or Secretary ot 
State’s responsibility, for the stability of 
the pensions of gazetted officers and the 
other subordinate officers ? — It may 
be my slowness, but would Sir Henry 
just put that question again. Is his 
question : Does this moral obligation 
extend over pensions other than the 
Secretary of State’s Services pensions? 

11.581. Yes? — ^The answer is Yes. 

11.582. Secretary of State, I think 
most people in the Service have ex- 
pressed a very great doubt, or a feeling 
of insecurity, regarding the security of 
their pensions. When Sir Austen asked 
you a question about this you did not 
seem to think that it was necessary to 
incorporate it in the Act. Would it not 
clear away all this doubt if such a clause 
were incorporated in the Act? — ^What 
sort of clause? 

11.583. A clause guaranteeing the 
pensions of all three Services? — No. I 
thought my answers this morning quite 
clearly stated my view. I have nothing 
to add to them. I think it is un- 
necessary. Secondly, I think it would 
be impossible to isolate this obligation 
from other obligations of the same kind, 
and, thirdly, I think it would be politi- 
cally unwise because it would be suggest- 
ing both to Indian opinion and to 
British opinion that the Indian Govern- 
ments were not going to meet their 
obligations. 

11.584. I refer you to paragraphs 190 
and 191 which I interpret as being se- 
quential. I may be wrong. ]f they 
are, paragraph 190 states that the 
Federal and Provincial Governments con- 
trol all appointments other than those 
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by the Crown and the Secretary of State 
in Council. Paragraph 191 says they 
will enjoy all service rights existing at 
that date Do I understand you to 
mean by these tw'o paragraphs that those 
Departments which are not appointed by 
the Crown or the Secretary of State 
would have their vested and accruing 
interests similarly protected? I am re- 
ferring to the large bulk of Government 
servants in India who do not come under 
the categories set out in Proposal 183 P — 
You will find their rights set out in 
Part II of Appendix VII. 

11,685. Do they cover all these De- 
partments, Sir Samuel? — I think they 
do, but I will confirm my answer by look- 
ing in detail into it. I think they do. 

11,586. You will forgive me pressing 
this point? — Certainly. 

11,687. The reason why I return to it 
again is because their vested and accru- 
ing rights are being openly violated to- 
day. In the battle between efi&csiency 
and economy raging in India to-day all 
those who have entered their Services on 
certain terms of promotion, grade and 
pay are now being forced to accept lower 
rates of pay on promotion and so their 
vested and accruing rights are not being 
respected at all by the Local Govern- 
ment or by the Government of India, 
I would like the Secretary of State to 
protect these rights and to make a note 
of any statement if he would kindly do 
so ? — Certainly. 

11,588. There is one more question I 
want to ask, and that is with regard 
to the transfer of the Forest and Irri- 
gation Department of Engineers. Secre- 
tary of State, you were pressed with 
certain questions on this matter as to 
the wisdom or the unwisdom of the 
transfer of these Departments. I will 
not touch on this aspect of the matter, 
but might I suggest for your considera- 
tion that, although these Departments 
must be transferred if Provincial auto- 
nomy is not to be a farce, would it not 
be possible to incorporate in this transfer 
a provision that a certain percentage of 
the appointments to these two Depart- 
ments should be Europeans? — That is 
going^ back once again to Sir Austen's 
questions. I would prefer to leave it 
ixhdsLy at the point at which I left 
it in my answer^ to him. We can 
revert to the question when we come to 
our discussions later, hut I have not 
reahy anything to add to what I said 
to him earlier in the afternoon. 


11,689. Again, is there anything in the 
conditions relating to those two Services 
that a percentage must he Europeans? — 
I suppose the Lee percentage .would cover 
them. 

11.590. Could not this percentage con- 
tinue to cover them up, say, to a certain 
period? — I think that is tho kind of 
point we ought to consider. In answer 
to an earlier question I said they were 
covered by tbe Lee percentage. Sir 
Henry said Could not that continue 
for a x>eriod? ” I said in answer “ That 
was a point we must take into account.” 

Sir Abdur liahim. 

11.591. The Lee Commission's recom- 
mendation was regarding recruitment in 
Britain or India, not as regards the race 
of the candidate. Is not that so? — No; 
I think it went farther than that. 

11,592'. Regarding Civil servants, for 
instance, it was -only a question of re- 
cruitment either in Britain or in India? 
— -No, it made definite percentages be- 
tween Indians on tbe one hand, and 
Britons, on the other. 

Sir Austen Chamberlain. 

11.593. And there is nothing in the 
White Paper to maintain those percent- 
ages? — No, but it is our intention to 
maintain them in our own Services, 

11.594. Did not the Lee Commission’s 

percentage cover, for instance, the Irri- 
gation Branch? — Yes, and so long as the 
Departments remain All-India manned 
Departments we maintain the percent- 
ages. I agree .when a Department is 
transferred 

11.595. You are proposing to transfer 
Irrigation, are you not? — Yes. 

11.596. And make it a Provincial Ser- 
vice ? — Yes. 

11.597. Do you transfer the obligation 
of percentages recommended by the Lee 
Report when you transfer the right of 
appointment? — That is just the point Mr. 
Zafrulla Khan raised, and I said it was 
a point we ought to consider. Perhaps 
I had not given it full enough considera- 
tion before. I will consider it. 

Sir Austen Chamberlaxin.'] It was in- 
tended to be covered by the questions I 
put earlier. 

Mr. Zafrulla Khan. 

11,698. As soon as those services become 
provincialised the question must arise 
whether on the terms the provinces offer 
you will be able to get any suitable 
Europeans ? — ^Yes. 
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Mr. M. B, Jayaher, 

11.599. The scheme you have presented 
in the White Paper in the sections re- 
lating to the Services is a very wide de- 
parture from the scheme which was re- 
commended by the Services Committee? 
— The Services Committee, as I said, 
earlier in our discussions to-day, was not 
unanimous upon any of the issues. 

11.600. I mean the majority of the Ser- 
vices Committee? — ^Yes. It should, how- 
ever, be remembered that I think we all 
agreed during the Round Table Confer- 
ences that it was not a question of the 
majorities and minorities. It was much 
more a question of collecting the voices 
of groups, and certainly then there were 
these two or three different opinions ex- 
pressed and fairly strongly held hy this 
or that group in the Committee. 

11.601. I merely want to know the fact, 
not that I am commenting on the de- 
parture? — No. 

11.602. I want to ask you this: The 
gist of the suggestion made hy the Ser- 
vices Committee was that a line should 
he drawn between the recruits up to the 
passing of the Constitution Act, and 
that those who were recruited before the 
Constitution Act should he amply safe- 
guarded in respect of their rights and 
privileges as to pensions, salaries, etc , 
by the Secretary of State, and those who 
were recruited after should be trans- 
ferred to the Governor-General acting 
at his own discretion. That was the 
gist of the recommendation, and I am 
asking you whether you do not think 
that that would be a much simpler 
arrangement to work consistently with 
the rights of those who have come 
into the Service previous to the Con- 
stitution Act.^* — I would say that that 
was a view held hf a considerable 
number of the members of the Com- 
mittee, but I would not go so far as to 
say that it was held hy a majority; nor 
would I go so far as to say that other 
views were not very strongly expressed 
hy other groups in the Committee, taking 
the alternative that Mr. Jayaker has 
just put before the Committee. Even 
that alternative took two forms, one of 
its forms being that recruitment should 
be by the Viceroy; the other form that 
that took was that recruitment should 
he by the Viceroy on the advice of the 
Ministers, namely, by the Federal 
Government. There was not even 
unanimity in the group upon those two 


points, but setting aside what actually 
was the grouping in the Committee itself, 
I would say to Mr. Jayaker that the 
reasons that have made us make these 
proposals are, we believe, in the interests 
principally of India itself. We believe 
that the fewer changes we can make 
during the first chapter of the constitu- 
tion the safer from every point of view; 
we believe also that it w^ould be starting 
the constitution in very dangerous and 
unfortunate conditions if, in the early 
stages, recruitment for these services fell 
seriously off. Now rightly or wrongly, 
Services and those connected with the Ser- 
vices — and by that I mean those con- 
nected with the places where they are 
recruited, universities, public schools and 
so on, are very conservative in their 
views and they are very suspicious of 
changes being made in the conditions of 
service. We came to the view that that 
being so, it was much wiser not to excite 
suspicions that we believe are really un- 
necessary and are going to prove as we 
hope to he ill-founded, but to keep the 
conditions as they are over this initial 
period, and then as I say at the right 
moment have an inquiry as to the future 
based upon our experience. 

11,603'. What I was going to ask you, 
Secretary of State, was this: Do you 
think that the arrangement you are pro- 
posing here would work under the 
Ministers ? That is the point I was 
driving lat. For instance, under your 
scheme, if I may just give a few details, 
the pay, pensions, and allowances would 
be entirely under the control of the 
Secretary of State and non-votable. 
Then dismissals, suspension, reduction, 
removal, also, would he outside the con- 
trol of the provincial and the federal 
minister ; even posting will h© outside 
the control of the ministers. Any order 
of a superior official would be appealable 
to the governor or governor-general ; 
there would be no power to keep even 
places vacant; there would be reserved 
posts, and the ministers not be 

able to retrench except after paying com- 
pensation, and there are similar other 
provisions. I am asking you whether you 
are not producing a dualism in your 
anxiety to protect the services and 
thereby making the services more- and 
more unpopular instead of identifying 
them with the Minister in charge so that 
he conld always regard the services as 
his own agents whom he was bound to 
protect before the Legislature? — I think 
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whatever plan we adopt we have got to 
accept the fact that there must be 
anomalies, and there must be a certain 
measure of dualism as a result of past 
history. Mr. Jayaker himself has just 
admitted that need by saying that exist- 
ing rights up to the commencement of 
the constitution must be safeguarded. 
The only difference therefore between us 
is whether there should be a further 
period or not before the coming into 
operation of the constitution for new 
entrants. We are both agreed that for 
existing people their existing rights must 
continue. 

11,604. But is it not possible to make 
the two consistent, that wihereas you pro- 
tect their existing rights of pension and 
dismissal, removal or censure, tor all 
administrative purposes you pass them 
, under the control of the provincial or 
federal Ministers, subject to the right of 
appeal to the Secretary of State; is that 
not a possible way of consistency between 
the two? — I would have thought if you 
are going to maintain existing rights 
you cannot pick and choose between 
them. 

11,605'. They all do not stand upon the 
same level? — They may not all stand 
upon the same level, and I would not 
certainly urge that they are all of the 
same importance, hut I think if you once 
start picking Jn-d Choosing between them 
you will disquiet the services very much. 
I think you will make recruitment much 
more difficult in the future, and I think 
you will lay yourself open to the charge 
of a breach of faith. That being so, I 
hold the view very strongly that we 
must maintain all existing rights and 
that jwe must really leave it to the 
common sene© of the Governors, and of 
the Secretary of State, if ever he has 
any, and of the Provincial Governments 
to work this, I admit, anomalous scheme 
in a reasonable way. 

11,606. But you do not apprehend the 
danger which some of us do that in 
actual working it may amount to this, 
that the Federal or the Provincial 
Minister in defending an action before 
the Legislature may be able to get out 
of the difficulty by putting the whole 
blame on his agents, on the ground that 
he has no control over those agents? — 
No, frankly I do not contemplate a con- 
tingency of that kind. 


Sir Austen Chamberlain. 

11.607. You assume common sense on 
the part of the Minister, too? — I assume 
common sense on both sides. I do not 
know whether it is too great an assump- 
tion to make, but I do continue to make 
it. 

Mr. M. B. Jayaker. 

11.608. Then I just want to ask one or 
two questions about paragraph 182. I 
suppose you speak of the compensation 
there as including the compensation on 
the abolition of a post, on which we had 
discussions during the morning? — Yes, 

11.609. That assumes, I imagine 
(correct m© if I am wrong), that the 
Minister will have a right to retrench 
P'Mts, subject to compensation? — Yes, 
within the limitation of whatever posts 
are scheduled. 

11.610. He would have no right to 
aMish a post which is within the 
schedule: is that so Not of his own 
independent initiative. 

11.611. Then hiow does the question of 
compensation arise if those posts are 
never to be abolished except under the 
Secretary of State’s sanction?— Compen- 
sation would then arise if they were 
abolished under his sanction. 

11.612. Then about compensation, you 
told us your views in great detail ' that 
every ease shall be considered on its 
merits? — Yes. 

lljOlrS. But may I in this connection 
ask your attention as to whether you 
approve of certain principles in this con- 
nection which were mentioned by 
Sir Tiruvalangudi Vijayaraghavacharya 
speaking on behalf of the Indian Officers’ 
Association at the end of last term’s 
evidence, which you will find in question 
11,409, in Volume II C, page 1297. I 
will just read one short paragraph from 
that evidence and ask you whether you 
approve of the suggestion which he has 
made in this connection. He was answer- 
ing a question put by me at page 1297 
as to how compensation should be given. 
This is what he said: ** My view is that 
ordinarily ^ no claim to compensation 
should arise where selection posts are 
abolished, but where, m Lord Peel’s 
words, administrative changes result in 

loss of selection appointments so con- 
siderable as seriously to prejudice reason- 
able prospects, there should be a claim 
to compensation. I would add to this that 
in each case where an officer claims that 
the case falls within these words of Lord 
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Peel, the case should be stated to the 
Public Service Commission and its 
opinion ought to be taken, whether the 
case really comes within those words or 
is merely a case of ordinary abolition.’* 
Would you accept those principles in 
Judging of the compensation? — ^Yes, 
generally speaking I would accept the 
position that I think the witness accep- 
ted,^ set out by Lord Peel. As to con- 
sulting the Public Service Commission, 
I should expect that recourse would be 
had to the Public Service Commission, 
but it would have to be recourse at the 
discretion of the Secretary of State. I 
can quite contemplate the Public Service 
Commission being consulted in cases of 
that kind. 

11.614. You would not exclude all 
reference to the Public Service Commis- 
sion? — ^No, I should not at all, but I 
should leave it to the discretion of the 
Governor-General and the Secretary of 
State to take a case of that kind to the 
Public Services Commission if they wished 
to. 

11.615. Then about paragraph 183, L 
think it is supposed to be a reproduction, 
as you mention in the list, of section 
96 B (2) of the present Government of 
India Act? — (Sir Malcolm Hailey.) Yes. 

11.616. Then what I want to know 
from the Secretary of State is this : In 
this assurance which you give in para^ 
graph 183, in the last three lines, you 
will notice that you are there speaking 
of those officers who are appoint^ after 
the commencement of the Act; you have 
spoken of those who were appointed be- 
fore the commencement in paragraph 
182; in paragraph 183 you are speaking 
of public servants who have been 
appointed after the commencement of 
the Act? — (Sir Samuel Hoare.) Yes. 

• 11,617. Then you give an assurance at 

the bottom of that paragraph : “ It is 
intended that these rules ” — which you 
take power to make in that section — 

shall in substance be the same as those, 
now applicable in the case of persons 
appointed by the Secretary of State in 
Council before the commencement of the 
Act.” There is no such assurance given 
in the Government of India Act at 
present operative with reference to those 
who were appointed after the date of 
that Act? — That is ©o. 

11,618. May I just have a reference to 
that in the present Government of India 
Act ? Those who would be appointed 
after the passing of that Act will get the 


same conditions of service as those who 
were appointed before the Act? — Mr. 
Jayaker is quite correct; that is so. 

11.619. There is no such assurance? — 
That is so. 

11.620. Therefore in this manner it 
goes beyond the protection given by the 
Government of India Act of 1919? — Yes; 
it goes beyond the Government of India 
Act for this reason: we felt that the 
changes now contemplated were much 
greater than the change contemplated in 
1919; therefore, if we were to get good 
recruits in the next five years we must 
make the assurance as strong as .we could. 

11.621. I just want you to tell us, 
because it is not quite clear to me, the 
joint operation of paragraphs 182, 183, 
184 and 188. Combined together, they 
mean this, that the benefit of Appen- 
dix VII, Part I, practically will be claim- 
able by public servants whom you ap- 
pointed before or after the Act or whom 
the Crown appoints after the Act or who 
may be holding a listed post. All these 
public servants would get those rights 
which are mentioned in Appendix VII, 
Part I, under the operation of these 
three sections. Am I right? — That is 
broadly true, yes. 

11.622. That means practically every 
servant, whether he is appointed by the 
Secretary of State before the Act or 
after the Act or whether he is appointed 
by the Crown before or after the Act, 
or whether he is in fact holding a listed 
post. All these servants will get the 
benefit of Appendix VII, Part I, under 
the operation of these three paragraphs? 
— ^Yes. 

11.623. Do you not think it is a very 
wide extension of those special rights 
which are mentioned in Appendix VII, 
Part I? — Again, it is just this issue: 
whether you give the new entrants in 
this period, whatever it may be, the same 
rights as existing officials or not. We 
bhink it is wiser to give them the same 
rights. 

11.624. You think it is wiser to give 
them the same exceptional privileges as 
to those appointed hy thd Crown or by 
anybody appointed under the Secretary 
of (State’s list? — ^That is continuing tho 
present arrangement. 

11.625. Remembering that most of the 
rights in Appendix VII are only by de- 
partmental rules, they are not all in the 
Government of India Act, you are now 
dignifying them into constitutional 
rights. Do you not think it is right to 
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reserve them only to those services for 
whom they were originally intended? — 
We have felt that with this very great 
experiment it was wiser for a period to 
keep things as they are. I do attach 
such immense importance to recruitment 
continuing satisfactory in the years 
immediately following the commencement 
of the Act. 

11.626. I take it that you will recon- 
sider this question when the Statutory 
Inquiry after five years takes place? — 
Yes, 

11.627. Then paragraph 187 : There is 

one question which is txouhling me on 
that: The existing rule-making powers 

of the Secretary of State in Council will 
continue to he exercised by the Secretary 
of State in respect of persons appointed 
by the Secretary of State in Council or 
to be appointed by the Secretary of State 
until His Majesty by Order in Council 
and so on. I take it that the power 
of delegation which the Secretary of 
'State enjoys under Section 96 (2) of the 
present Government of India Act is kept 
intact in spite of the wording of para- 
graph 187? — ^May I just look into that 
for you? 

11.628. Yes? — think I have got the 
answer, hut I would like to be quite 
accurate. 

11.629. If you please. Then one more 
question on that: there is no provision 
in the present proposals analogous to 
Sections 99 and 100 of the present Grov- 
ernment of India Act, power to appoint 
certain persons with reserved offices 
and power to make provisional appoint- 
ment® in certain cases. There is no sub- 
stantive provision like Sections 99 and 
100 although you refer to certain rights 
in the matter in Appendix VII. Would 
you like to reserve your answer ito that 
question, tooP — I am informed that 
powers of that kind are comprised in 
paragraphs 185 and 188. 

11.630. Paragraph 185 is: ‘‘ The Secre- 
tary of State will be required to make 
rules regulating the number and charac- 
ter of civil iposts to he (held by persons 
appointed hy*the Crown, by the Secre- 
tary of State in Council or by the Secre- 
tary of State, and prohibiting the filling 
of any post declared to be a reserved 
post otherwise than by the appointment 
of one of those persons, or the keeping 
vacant of any reserved post I am not 
speaking of that, Sir Samuel; I am speak- 
ing of the power which section 99 gives 
to the authorities in India to appoint 


any person of approved merit and ability 
to any of the superior posts; and section 
100 does the same thing. There is no 
section, so far as I am aware, m the 
present proposals corresponding to those 
two? — We intend that that power should 
continue and we believe It is covered by 
one or other of those clauses. We will 
see .when it comes to more accurate 
drafting that that power shall be con- 
tinued. 

11.631. And if it is not clear enough, 
you will have power such as that given 
by sections 99 and 100; you will make 
specific provision for that power? — That 
is our intention. 

11.632. Thank you. Then, going to 
Sch^ule VII, page 120, you remember 
the opinion expressed by Sir Tiruvalan- 
gudi Vijayaraghavacharya (I do not 
want to go into details and take uip your 
time) with regard to many of these 
rights, that they will have to be recon- 
sidered if provincial autonomy and the 
Federal Ministers* responsibility is to be 
rendered complete. You remember the 
answer that he gave? — ^Yes, I remember. 

11.633. May I refer you in this connec- 
tion (I am not going to read them) to 
questions 11,052, 11,055, and 11,068, at 
pages 1297 to 1299. He definitely ex- 
pressed the opinion of his Association in 
question 11,055 that this list of rights re- 
quires to be very carefully modified if pro- 
vincial autonomy is to be made a success. 
Then, later on, in question 11,068, he 
said: “In the case of such people who 
are recruited at the centre and posted into 
the provinces, he would not slacken the 
provincial control over them, subject to 
the appeal to the Governor-General.** In 
the light of this opinion expressed by 
the responsible representative of the» 
Indian Officers, would you reconsider this 
list in the light of these comments? 1 
am not asking an answer just at present? 
— ^As far as I remember the evidence to 
whiclj Mr. Jayaker has referred, it left 
a rather obscure impression upon my 
mind that at any rate one or two of the 
gentlemen who came to give evidence 
were not quite clear as to .what existing 
rights they wished to safeguard. Be that 
as it may, it is our considered view that 
if we are going to maintain service 
rights, as it is our intention to main- 
tain them, we must take service rights 
as a whole; and that is the reason why 
we have put all the service rights in and 
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■wo hare not tried to pick and choose bo- 
tween them. 

11,634. But take^ for instance, the 
posting of an ofl&oer; do you think that 
will not interfere with the working of 
provincial autonomy? — I think all those 
things, if they are worked foolishly, will 
interfere very much with the machine of 
government, but I do not believe in 
actual practice they, twill. It would be 
our intention, if provincial autonomy 
is started, to make provincial autonomy 
effective. Anyhow, speaking for myself, 
so far as I am concerned, I should dis- 
countenance any action, on one side or 
the other, so to make a pedantic use of 
rights as to make government im- 
possible. 

11,636. You think that by appropriate 
devolution rules you could remove the 
difficulty? — I should not like to say how, 
but I am assuming there is common 
sense on both sides. 

11.636. But it sometimes goes beyond 
common sense. For instance, you say 
that no public servant in that particular 
cadre can be posted except with the con- 
sent of the Governor-General or the 
Governor, as the case may he. Bo you 
not think that that will seriously inter- 
fere with the freedom of the Minister? 
— I would have thought that it would not 
at all. If you take now the head of a 
great Department here, no doubt he 
takes an interest in the postings in his . 
Department, but I should think the cases 
in Whitehall are very rare when a 
Minister has not accepted the advice 
that is given him, and in actual practice 
a Minister in a great Department here 
has little or no say in the postings of his 
Department at all. 

11.637. Take, for instance, right No. 

16 : “ Right of complaint to the 

Governor against any order of an official 
superior in a Governor’s Province”? — 
We mean by that phrase anything 
afEecting the official’s personal rights. 
We do not in the least mean that an 
official could go to the Governor and 
complain about a line of policy. We 
do mean that he should have the right 
of access to the Governor where his per- 
sonal rights are affected. 

Dr. B. R, AmbedJcar, 

11.638. You mean a matter in which 
he is wrong? — ^Yes. 


Samuel Hoabe, Bt., G.B.E., ^Continued. 
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11.639. That is exactly the language 
used in the Government of India Act? — 
Yes. 

'Sir Sari Singh Qowr, 

11.640. Sir Tiruvalangudi Vijayar- 

ghavacharya in his evidence said that 
that always was intended to be limited 
to personal rights? — ^Yes. « 

Mr. M. B. Jayaher. 

11.641. Then it will have to be made 
clear that it does not refer to adminis- 
trative orders ? — Certainly. 

11.642. Then paragraph 196 — Public 
Service' Commissions — ^just one or two 
small questions upon that. '' The mem- 
bers of the Federal Public Service Com- 
mission will be appointed by the Secre- 
tary of State,” Do you see much diffi- 
culty in accepting the recommendation 
of the Services Committee that the time 
has come when you should substitute for 
the Secretary of State the Governor- 
General at his discretion — ^not the 
Governor-General on the advice of his 
Ministers? — I have never thought that 
an issue of that kind was an issue of 
principle. 

11.643. I am only mentioning it be- 
cause that was the recommendation of 
the Services Committee? — ^Yes. The fear 
I have had about changing the name 
(that is what it may amount to) is that 
it should be open to misunderstanding 
on both sides; that in India it should 
give one impression, namely, that the 
control is in future Indian; and, that 
here it should give the impression that 
it really makes no difference whether 
you call the appointing authority the 
Secretary of State or the 'Governor- 
General. 

11.644. What I am pointing out is that 
it does not make any difference in sub- 
stance because the Governor-General at 
his discretion under one of your pro- 
posals is always under the Secretary of 
State? — Yes, and it is just because of 
that that I gave the previous answer. I 
have been nervous of a change of name 
creating the kind of misunderstandings 
I have just alluded to. 

Mr. Zafrulla Khan.*] Which particular 
recommendation of the Services Com- 
mittee are yon referring to, Mr. 
Jayaker? 

Mr. M. B. Jayaker,'] Page 66 of the 
Report of the First Round Table Con- 
ference. 



1070 


MINUTES OF EVIDENCE TAKEN BEFORE THE 


3® Octobris, 1933 ] The Right Hon. Sir Samuel Hoare^ Bt., G.B.E., IContinued. 
C.M.Gr., M.P., Sir Malcolm Hailey, G.C.S.L, G.O.I.E., and Sir Findlateb 
Stewart, K.C.B., K.C.I.E., C.S.L 


Mr. Zafr Lilia Khan.’] It was the Got- 
ernnient of India then. 

Witness.] My own view would he that 
in all appointments of this kind upon 
which obviously the Secretary of State 
would have no detailed knowledge it 
would in actual practice be the Governor- 
Gteneral who would make the recom* 
inendations. 

Mr. M. B. Jayaker.] The answer to 
Mr. Zafrulla Klhan is that I am refer- 
ring to paragraph 5 at page 67 of the 
Services Committee’s Report : “In every 
Province and in connection with the 
Central Government a statutory Public 
Service Commission shall be appointed 
by the Governor or Governor-General, as 
the case may be.” 

Mr. Zafrulla Khan.] 1 am much 
obliged. 

Mr. ill. B. Jayaker. 

11.646. Then with regard to the Pro- 
vident Pension Funds to which you refer 
in the Introduction, page 36, paragraph 
73, you are there referring to certain 
proposals which have not yet matured 
for consideration, according to this para- 
graph, When they are ready, then you 
say you will consult members of the Ser- 
vices before any decision is reached. 
Would you likewise consult the Indian 
Legislature upon this important point 
just as you consult the Services? If 
you decide upon taking some action of 
very far-reaching character you have 
promised to consult the Services in that 
way. Would you consult the opinion of 
the Indian Legislature on that point? 
— I had not contemplated consulting the 
Indian Legislature for these reasons : 
First of all, it is a question that does 
not concern legislation at all; secondly, 
it is a question that only indirectly con- 
cerns public money. The families pen- 
sion fund is exclusively a fund of sub- 
scriptions. That being so, I have thought 
h was sufficient to consult the subscribers 
to the fund. 

11,646- What I had in view was this. 
Supposing your decision takes this form, 
that it should be funded? — ^Yes. 

11.647. And that it should be held in 
England: It may mean a serious deple- 
tion of the revenue at the resources of 
the Government of India? — No. I do 
not think Mr. Jayaker need be anxious 
upon that point. I think we have made 
it quite clear that if funding were to 
take place, funding would have to take 


place over a series of years. The effect 
upon the Indian budget would not be 
serious 1 can assure him of that. 

Sir Phiroze Sethna. 

11.648. In Proposal 177 you suggest 
that the Secretary of State’s advisers be 
appointed for a period of only five years 
and not be reappointed. At present I 
understand members of the Secretary of 
State’s Council are so appointed. Is 
there any reason for the change pro- 
posed? — ^Yes, our reason is that we are 
proposing conditions which would make 
it essential for the Secretary of State’s 
advisers to have more recent experience 
of Indian administration than they might 
have under the present rules, and if one 
made reappointment possible it would 
bring the time of their active service 
further away from the time of their 
appointment to the Council. 

11.649. But such advisers are not to 
be only men drawn from the Services; 
there may be others as well, as you have 
at present? — I would have thought it 
was a bad plan to have one set of rules 
for one member of a small body of this 
kind and another for another. I do not 
attach very great importance one way 
or the other to the point, but I think 
it is important to try to keep the Indian 
experience as well up to date as possible. 

11.650. By Proposal 179 I see the 
Secretary of State is bound by the 
decision of the majority of !his advisers 
as regards rules which have been drafted 
for conditions of service, etc.? — ^Yes, 

11.651. Is that the rule at present? — 
That is the rule at present. 

11,662. Mr. Jayaker asked you a ques- 
tion with regard to the last sentence in 
Proposal 183, according to which you 
propose to extend the same privileges to 
those who will enter the Service after 
the Constitution Act comes into force? 
— ^Yes. 

11,653 May I take it there will be no 
distinction in regard to these rules 
between the Indian members and the 
British members of the Indian Civil 
Service? — Yes — ^no more distinction than 
there is at present. I put my answer in 
that form, because Sir Phiroze will 
remember that there is this distinction 
between overseas pay and non-overseas 
pay, but I think what is in his mind is 
whether there would be differentiation 
in other ways between the two. There 
would not be. 
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11.654. I will tell yon what I had in 
my mind. I understand that Indian 
members of the Indian Civil Service, 
after the passing of the present Govern- 
ment of India Act, were also given the 
concession to apply for proportionate 
pension if they desired it, but that con- 
cession was withdrawn about 1923 in the 
case of Indian members of the Indian 
Civil Service. I should like to know if 
this concession is proposed to be 
restored? — ^We contemplate no differentia- 
tion of that kind under our proposals. 

11.655. That is to say, both Indian and 
European members of the Indian Civil 
Service will be given this concession? — 
Yes. Sir Malcolm reminds me that there 
is a difference now, but I think I am 
right in saying there was no difference 
after the passing of the 1919 Act. For 
the first period after the passing of the 
Act there was no difference. 

11.656. For Indians the concession was 
withdrawn in 1923. I want to know if 
the Indian members of the Indian Civil 
Service are to be given this concession 
again ? — ^Here again I would like the 
advice of the Indian Delegates. I would 
have thought that it was a mistake to 
make a distinction between the two 
classes. 

11.657. My personal view is that there 
is no necessity now for continuing to 
offer this concession when the new 
entrants will enter the Service with 
their eyes open.? — ^But we do not propose 
to make the concession to new entrants. 

11.658. I am glad to know that. You 
mean neither to Indians nor to 
Europeans ? — ^No : the concession is only 
for existing officials, British and Indian. 

Sir Fhiroze Bet'kna,'] For Indians the 
concession has, as I say, been discon- 
tinued since 1923, but do I understand 
you to say that in the case of new 
entrants, Indians or Europeans, this con- 
cession, namely, that they could retire 
on proportionate pension, will be discon- 
tinued ? 

Marquess of Beading,'] Do you mean 
new entrants since 1923? 

Sir FMroze SeiTina.] No — new entrants 
after the Constitution Act comes into 
force. 

Mr. Zafrulla Khan,'] After the passing 
of the Act? 

Sir Phiroze Sethna, 

11.659. Yes. — ^I am reminded that we 
do give this right to the new entrants 
for the new five years. 


11.660. Europeans and Indians? — I am 
informed it is Europeans. 

11.661. Only Europeans .P — ^Yes. 

11.662. Then there is a distinction? — 
Yes, there is a distinction. 

11.663. And you propose to continue 
it? — It is continuing the present rules. 
The basis of these proposals is to take 
over existing rules. 

11.664. I am in favour of your with- 
drawing this concession from Indians; I 
am entirely in favour of what has been 
done since 1923; but I see no reason for 
continuing this concession to new 
European entrants after the passing of 
the Act. Will you consider that? — ^Yes. 

Mr. Zafrulla Khan. 

11.665. Will the Secretary of State 
consider whether there is any necessity 
to continue the concession after the 
passing of the next Act? After the 
passing of the next Act everybody will 
know what is the proposed Constitution, 
and why should the concession regarding 
proportionate pensions be given to 
entrants who enter the Service after the 
passing of the next Act ? — Mj reason 
was a purely practical reason, and there 
was no other reason in my mind, that I 
was nervous in these five years of re- 
cruitment going badly, and on that 
account I was anxious to give the new 
entrant every legitimate assurance that 
we could that he would have a career, 
and that he would have, generally speak- 
ing, the rights that existing officials 
have. 

11.666. To that I am not objecting. 
By all means give him the assurance that 
the rights under which he enters will 
throughout the course of his service be 
guaranteed to him, but the concession 
that was given to certain officers on the 
passing of the last Act was on account 
of the fact that they did not know under 
what conditions they were then going to 
serve, and that they must be given the 
choice, and, if they did not like the con- 
ditions, they could go away. Why 
should that be continued after the pass- 
ing of this next Act when everybody in 
the country will know the conditions 
under which they will be serving after 
the passing of the Act? — Will they know 
the conditions under which they will be 
serving ? The Act will be there no 
doubt, but it is very difficult to predict 
with great changes of this kind what is 
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going to happen, and I can well conceive 
a young man, and, perhaps more 
important, the parents of a young man, 
asking themselves the question . What 
are going to be the conditions, not in 
the next year or two, but over a longer 
period,’’ and there is no doubt about it 
at all, that this is a right that is greatly 
valued, and I believe myself that the 
fact that a right of this kind exists 
keeps people in the Service rather than 
drives them out of the Service. I think 
they feel that they have got this right 
in case things go really wrong, and that 
has a steadying effect on them in their 
service. 

Sir Fhiroze Sethna, 

11.667. On the contrary, that right 
might be resorted to in the manner 
Lord Lytton referred to? — What would 
Sir Malcolm say about that, and the 
effect on service conditions, (Sir 
Malcolm Hailey.) I think on the whole it 
undoubtedly has a steadying effect on 
men. I often discuss with men the 
chances that they have under the new 
Constitution. I ask them whether they 
think that when the new Constitution is 
introduced they will have to leave India, 
and they say : “ No, we intend to go on 
and see how it works, and we will go on 
as long as possible because we know that, 
if we find conditions as .we consider them 
impossible, we still have the right of 
retiring on proportionate pension,” and 
the result is likely to be that they will 
go on up to the end of their ordinary 
service. I think there was, as Lord 
Lytton said, a certain number of men 
who originally retired, not really through 
being discontented at the changes in the 
Constitution, but for other reasons, but 
they have all gone. I do not think that 
men coming into the Service now are 
likely to retire in the same way. On 
the whole I should think that this 
liberty of retiring on proportionate pen- 
sion will get you better recruits than if 
you withdrew the rule, and it is more 
likely to keep the people contented in 
the Service. That is the general feeling 
I have about it. 

11.668. Will not this arrangement cost 
the country more?— (Sir Samuel Hoare.) 
I would have thought not. I would 
have thought what would cost the 
country far more is bad recruitment and 
constant changes. 


Dr. B. B. Ambedkar. 

11.669. Might I make a suggestion for 
consideration on this matter? Instead 
of giving the right outright to the new 
entrant would it not be better for the 
Secretary of State to retain a discretion 
in his own hands which he may exercise 
in a genuine case where a man wants to 
retire because he has really been suffer- 
ing under the new conditions, and does 
not really want to take advantage of 
this rule? — We can consider a suggestion 
of that kind. I assume Dr. Ambedkar’s 
suggestion refers to the new entrants? 

11.670. Yes, I am talking of the new 
entrants. In that case the Secretary of 
State may retain in his own hands a 
certain amount of discretion which he 
may exercise in favour of \a man who 
has genuinely proved to the Secretary 
of State and his advisers that the reason 
of his retirement is discontent and dis- 
satisfaction .with the new conditions? — I 
should like to consider la suggestion of 
that kind. The doubt that is in my 
mind is whether the mere fact that there 
is this discretion will take away the 
assurance from the mind of the parent, 
or the university, or the school from 
which the young man is coming, hut T 
will consider it. 

Sir Fhiroze Sethna. 

11.671. You will consider it? — ^Yes. 

11.672. To turn to the Public Service 
Commission, may 1 ask if the suggestion 
thrown out by Lord Eustace Percy this 
morning, of having only one Public Ser- 
vice Commission throughout the country, 
was considered by the authors of the 
White Paper? — ^Yes, I think we have cer- 
tainly considered it, but we do not see 
at present how it would fit in with the 
various Provincial Governments. 

11.673. Do not you think that such a 
Public Service Commission would he 
greatly looked up to, highly respected, 
and that it would he easier for Govern- 
ment to find a smaller number of very 
capable men to discharge these duties 
than would be the case if we had moore 
Public Service Commissions throughout 
the country, and, further, will not it 
effect la saving in expenditure because, 
even if the Provincial Governments are 
asked to contribute towards a Central 
Public Service Commission, they would 
be contributing far less than what they 
would have to pay if they had their own 
Pulic Service Commission. At any rate, 
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wil] you consider this? — ^Yes, I think 
there is a good deal in what Sir Phiroze 
says. On the other hand, I think there 
is a good deal in the arguments in favour 
of Provincial Commissions. I would have 
thought from the correspondence I have 
had on the subject that a good many of 
the Provinces were very intent upon 
having their own Commissions, and if 
there is a strong provincial feeling on 
the subject I would have thought that 
in the provinces they would pay more 
attention to their own Commission rather 
than to a Central Commission, the start- 
ing of which they may rather resent. 

Sir Abdur JRahim. 

11.674. May I make one suggestion in 
this connection : supposing discretion 
was given to the Provincial Government 
to utilise the Central Public Service 
Commission, perhaps some of the Pro- 
vincial Governments might take advan- 
tage of that? — That is actually I am in- 
formed what happens now .with the Cen- 
tral Provinces, They utilise the Central 
Public Service Oqmmission. I think we 
might certainly consider the possibility 
of giving that power to a Provincial Gov- 
ernment. I am nervous, though, of 
overriding provincial feeling upon a sub- 
ject of this kind, and with the result 
that the prejudices of the province will 
be against the body that is doing these 
duties. That is what makes me nervous. 

11.675. If you only give them dis- 
cretion that might meet the case ? — 
quite agree. 

Sir Phiroze Sethna. 

11.676. I take it, Sir Samuel, it is 
contemplated that the services of the 
Public Service Commission might be 
availed of by other bodies than Govern- 
ment servants, such as railways, reserve 
banks, etc..P — ^Yes. I have certainly con- 
templated that so far as administration 
goes that would be the case. 

11.677. Now to turn once again to the 
subject of accruing rights, you told us 
this morning. Secretary of State, that 
you will bear in mind the suggestion 
made by Sir John Kerr that supposing in 
■a Province five Commissionerships were 
abolished only the five senior men who 
might have been called upon to fill the 
position of Commissionerships might be 
given compensation, and you also added 
that you will bear in mind the views 
of your predecessor, Lord Peel. What I 
want to know is, will this compensation 


be paid for all time or is there going 
to be a limit in point of time, or whether 
such compensation, if any is given, will 
only be given to those who have joined 
the Service before the new Act comes 
into force and will not apply to those 
who join after the Act comes into force? 
— We have contemplated that it would 
be available for existing officials and for 
such officials as are appointed in this 
period, whatever it may be, x number 
of years. 

11.678. Five years — Yes. 

11.679. Now there is one more subject, 
and that is about pensions. Under para- 
graph 186 the White Paper says: “ The 
pensions of persons appointed by the 
Secretary of State or by the Crown after 
that date will also be exempt from Indian 
taxation if the pensioner is residing per- 
manently outside India and the same 
privilege is proposed to be extended to 
new entrants. iMay 1 take it, Secretary 
of State, that this exemption from Indian 
income tax was offered in order to afford 
relief to the pensioner? — think it was 
always assumed as part of the obligation. 

11.680. It was done in order to benefit 
him as compared with one who is not a 
pensioner? — No, I think it was a part 
of the pension arrangement. 

11.681. What I want to point out is 
that this exemption affords no relief to 
the pensioner himself whereas it ad- 
versely affects Indian finances — Indian 
revenue. Under the Indian Income Tax 
Act all income from whatever source de- 
rived, accruing, arising or received in 
British India, is subject to Indian income 
tax. Thus, if a Britisher who is not a 
Government servant entitled to pension 
resides in Great Britain and suppose he 
earns dividends on his shares in Indian 
Companies, he is liable to Indian Income 
Tax on such dividends, but because he 
brings that income to this country he 
has to pay on it British Income Tax as 
well. This would amount to double In- 
come Tax, but under the arrangements 
arrived at to give relief from that double 
taxation he pays only at the rate leviable 
m this country, and there is a further 
arrangement under which the tax so 
levied is apportioned between Groat 
Britain and India according to certain 
principles so that Indian revenues might 
not sufter. Now may I ask you, Secre- 
tary of State, if the same principle 
cannot be applied to pensions? The pen- 
sioner will only be taxed at the British 
rate. He will not pay anything in oddi- 
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tion as Indian Income Tax, but the 
British Exchequer from what sum it 
collects from pensions should pay to India 
the amount of the tax the Government 
of India would be entitled to on such 
•pensions. Such an arrangement is neces- 
sary in the interests of Indian revenues, 
because the present system of exemption 
from Income Tax does not heneht the 
pensioner to the extent of a single penny, 
whereas it involves a loss of several lakhs 
of rupees a year to the Indian revenues. 
The only pensioners who would suffer by 
the removal of such exemption would he 
those patriotic gentlemen who reside 
abroad, away from England, to avoid 
the British Income Tax? — I am afraid I 
would not admit the justice of Sir 
Phiroze^s claim at all. This is distinc- 
tively an Indian obligation. I cannot 
see in the least why the British Treasury 
or the British taxpayer should take it 
over. It is an Indian obligation that 
must be met out of Indian revenues. 
Secondly, upon Sir Phiroze’s own admis- 
sion this arrangement would 'leave outside 
any pensioner who was not residing in 
the United Kingdom, including the 
Channel Islands, the Continent and the 
Dominions. 

Six Phiroze Sethna,^ Try to rope them 
in. 

Sir AhdAi/r Bahim.'] But the Indian 
Income Tax Act provides that from all 
pensions payable the tax is to be de- 
ducted at the source and then the pen- 
sion is paid. That is the provision of 
the Indian Income Tax Act. 

Sir Phiroze Seihna. 

11,682. I do not press for an answer to- 
day, Secretary of State, but this is a 
point which has been taken up in the 
Indian Legislature more than once. The 
loss of revenue amounts to several lalrhs 
of rupees, and I would request you to 
give it your serious consideration? — ^I can 
quite understand the Indian taxpayer 
being very anxious to push this obliga- 
tion on to the shoulders of the British 
taxpayer, but I can equally understand 
the firm determination of the British 
taxpayer under no circumstances to have 
the obligation shifted on to his shoulders. 


Mr. Zafrulla Khan, 

11.683. The obligation is to pay the 
pension. Is the obligation also to pay it 
tax-free ? — Yes, 

11.684. Supposing there is a British 
subject residing in India drawing his pen- 
sion from Japan, is the British Govern- 
ment in India, in view of their obliga- 
tion to pay that pension, not to deduct 
the tax? — ^These pensions, I think I am 
right in saying, have always been paid 
tax-free; that has been the habitual 
practice, and I would see grave objec- 
tions to changing the arrangement. 

Dr. B, B, Amihedkar,'] What would be 
the .position of a Civil Servant pensioner 
if he were residing in England? Would 
he not pay Income Tax on his pension if 
he drew it in India? 

Sir Ah&u/r Bahim.'] It is deducted at 
the source. 

Dr. B, B, Amhedhar,'] Therefore to say 
the obligation is to pay the pension tax- 
free is not a correct statement. 

Sir Phiroze Sethna, 

11.685. No, it says, ‘‘ will therefore 
also be exempt from Indian taxation if 
the pensioner is residing permanently 
outside India.’ ^ He pays it in India? — 
It is a continuation of the existing pre- 
scriptive right. 

11.686. True, but it is positively un- 
fair in this case for this reason, that 
whilst a man who is not a pensioner and 
who derives his income from dividends 
on his shares in Indian Companies brings 
that money here, the British Exchequer 
pays the proportion of his Income Tax 
relating to that income from Indian 
shares to India; similarly the British 
Exchequer might pay the Income Tax 
upon the amount of the pension to India? 
— I cannot imagine that the British Ex- 
chequer would accept that point of view 
or would undertake an entirely now lia- 
bility. 

Sir Phiroze But they have 

accepted that liability in the case of 
other incomes — other than pensions. 

Chairman,'} I propose to adjourn now 
until to-morrow evening at 5 o’clock, 
when we sit until 7.15. 


(The Witnesses are directed to withdraw.) 


Ordered, That the Committee be adjourned to to-morrow at Five o’clock. 
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The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon. Sir Samuel Hoabe, Bt., G.B.E., C.M.G., M.P., Sir Malcolm Hailey, 
G.C.S.L, G.C.LE., and Sir Findlater Stewart, K.O.B., K.C.I.E., C.S.I., 
are further examined as follows. 


Chairman.'] Lord Reading, I under- 
stand that you have a question you desire 
to put to the Secretary of State? 

Marquess of 'Beading. 

11,687. There is 'one question I desire 
to put to the Secretary of State on an 
answer given yesterday; it is with refer- 
ence to a question from Colonel Gidney. 
Colonel Gidney’s question, as I under- 
stand it, concerned the protection of the 
pensions of services other than the All- 
India services and the responsibility for 
security. The phrase used, I think, was, 
moral obligation I thought at the 
time that the answer might convey some 
further implication than was intended; 
I did not know; but what I am anxious 
to ascertain from the Secretary of State 
is whether or not there is any limitation 
upon that, because, from the answers 
given earlier in the day to Sir Austen 
Chamberlain, I am almost certain it 
would be rather difficult to reconcile the 
two statements. I do not know whether 


the Secretary of State can help us upon 
it? — (Sir Samuel Hoare.) In replying to 
Sir Henry Gidney, I intended to make it 
clear that what I said earlier in the day 
in answer to Sir Austen Chamberlain in 
regard to the security of pensions was 
not limited to the pensions of the All- 
Indian Services, but applied in principle 
to the pensions of persons not controlled 
by the Secretary of State. I explained 
that His Majesty's Government had 
announced that they had no intention 
of allowing a state of things to arise in 
India in which a repudiation of debt 
could become a practical possibility, and, 
further, that it is inconceivable to them 
that, in dealing with any scheme of con- 
stitutional change in India, Parliament 
could fail to provide such safeguards as 
may be necessary to ensure the due pay- 
ment of pensions to officers who have 
served the country. These pledges 
obviously apply equally to the Services 
which Sir Henry Gidney has in mind as 
to those controlled by the Secretary of 
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State, and the powers conferred by the 
White Paper are such as we believe will 
enable them to be implemented without 
any question arising of pensions, in case 
of default, being actually paid by His 
Majesty^ s Government themselves. I 
take -this opportunity however of correct- 
ing a possible misunderstanding on 
another point. I see it suggested in the 
Press this morning (and, incidentally, I 
would draw the attention of the Chair- 
man and the Committee to yet another 
leakage of our proceedings) that I had 
stated that gazetted officers and subordi- 
nate services would be treated similarly 
to the superior services, the implication 
being that they would be so treated in 
all respects. A comparison of paragraphs 
182 to 189 and 191 to 194 of the White 
Paper will show that this is not the case. 
I will explain the matter in greater 
detail in the note that 1 have promised 
to circtilate. 

Sir Sari Singh Gour, 

11.688. My Lord Chairman, I under- 
stand the Secretary of State is, at the 
present moment, oonhning himself -So the 
elucidation of points arising out of the 
White Paper without giving his own 
view on the various points after con- 
sideration of the evidence which has been 
given on this subject by responsible wit- 
nesses, including the representatives of 
the Indian Officers’ Association? — am 
g^ing evidence of both kinds. I am 
defending the proposals of the White 
Paper, but in my defence I am by no 
means ignoring the evidence that has 
been given to the Committee, 

11.689. May I in this connection draw 
the attention of the Secretary of State 
to a passage which occurs in the Simon 
Report, volume TI, page 289, paragra^ph 
330, to the following effect, ‘‘ None of 
the provincial Governments recommends 
the continuance of All-India recruitment 
for the irrigation branch of the Indian 
Service of Engineers or for the Indian 
Forest Service Do I take it that this 
view has found favour with the authors 
of the White Paper? — No. In the White 
Paper we propose a transfer of the Ser- 
vice. What I was doing yesterday in 
answer to certain questions, was 
emphasising what I think is accepted by 
all of us, namely, the great importance 
of the Irrigation Department and the 
difficulty in view of its extent, say,, in a 
province like the Punjab in applying to 
it special treatment. 


11.690. But the view of the Simon Com- 
mission was that these services should 
be provincialised according to the view 
of the provincial Governments; that all 
the provincial Governments were for the 
provincialisQition of those services. In 
the passage which I have referred to, 
the view of the pro'vmcial Government 
was that the All-India recruitment for 
these services should not continue P — That 
is the proposal of the White Paper. 

11.691. So I wish to point out that 
the proposal of the White Paper accords 
with the views of the provincial Gov- 
ernments referred to in the Simon Re- 
port? — ^With the views of the provincial 
Governments referred to in the Simon 
Report, that is so. 

11.692. it has been said in a question 
or two that if the provincialisation of 
the services took place, there might he 
an elimination of the European element 
and in consequence a deterioration of 
efficiency. I wish to point out that this 
proposal of the White Paper is in 
accordanoe with the, view of all the pro- 
vincial Governments who were consulted 
by the Simon Commission? — That is so. 
It is however fair to say — and allusion 
was made to this fact yesterday — that in 
the Punjab there is a difference of 
opinion. 

11.693. That difference of opinion might 
have arisen since the provincial Gov- 
ernments had written to the Simon Com- 
mission at the time? — Yea, I have had. 
my attention called to the passages in 
the report of the Simon Commission; 1 
think they amount to this, that the 
Governments took the view that Sir Hari 
Singh Gour has just stated. The ex- 
perts, on the other hand, took the other 
view. 

Sir Hari Singh Gour,} That is so 
Marquess of Beading, 

11,604. Is it right that the Commission 
itself took the other view, too? — No, the 
Commission itself accepted the views of 
the provincial Governments, but in evi- 
dence there was contrary evidence given 
by experts. 

11,696. I may be wrong about it, I 
am only just looking, but I see almost in 
the sentence that follows from what Sir 
Han Singh Gout read, some of the 
heads of these Departments take another 
view ” — that is the experts. 

11,696. Then follows this sentence: 
** We ourselves see strong advantages in 
the preservation of All-India recruitment, 
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particularly for the Irrigation Service 
— ^Yes. Let us just carry it on to the end, 
Lord Reading. 

11.697. Yes, I have not read it all; I 
only noticed that ? — thought in the 
recommendations at the end the prO" 
vincial recruitment was accepted. 

11.698. I have read through hastily all 

that paragraph; it does not qiialify that? 
— In any case, if the service is to he a 
provincial service, I think that the Com- 
mittee should realise the difficulties that 
there may be in All-India recruitment. 
Lord Reading, I have got now a further 
passage here in which it is correct to 
say that the actual conditions of recruit- 
ment were left open. The transfer was 
accepted, but the conditions of recruit- 
ment were left open. On page 314, para- 
graph 367, it says : It is a matter for 

consideration whether the Irrigation Ser- 
vice and the Forest 'Service should not 
be similarly recruited — that is to say, 
upon an All-India basis. 

Marquess of Beading.'] I only made the 
correction because the passage that Sir 
Hari Singh Gour read, confined as it was 
to Governments, nevertheless did not 
bring in the fact that the Commission 
had not accepted that. 

Sir Hari Singh Gour.] I was dealing 
with the views of the provincial Govern- 
ments as conveyed to the Statutory Com- 
mission. 

Marquess of Beading.] Quite right. 

Sir Hari Singh Gour. 

11.699. May I also draw the attention 
of the Secretary of State to a passage in 
the Lee Commission Report, para- 
graph 14, page 8, where they point out 
that the continuance of an All-India 
Service amenable to an outside authority 
is a constitutional anomaly? May I 
quote the exact words? “ In the trans- 
ferred field the responsibility for ad- 
ministration rests on Ministers depen- 
dent on the confidence of provincial 
legislatures. It has been represented to 
us that although Ministers have been 
given full power to ;grescribe policy, they 
might be hampered in carrying it out by 
the limitations to their control over the 
All-India Services inasmuch as members 
of these services, unlike those of pro- 
vincial services, are appointed by the 
Secretary of State and cannot be dis- 
missed except by him, whilst their 
salaries are not subject to the control of 
the local legislatures. Ministers them- 
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selves have told us that the All-India 
officers serving under them have with 
negligible exceptions given most loyal 
support in carrying out their policies, 
but the constitutional anomaly remains 
that the control over the transferred 
field contemplated by the framers of the 
Government of India Act has remained 
incomplete.’’ The White Paper proposal 
therefore continues this constitutional 
anomaly for at least the next five years 
after the commencement of the new 
Constitution Act. Is not that so? — Yes. 

11.700. Now if we examine the ques- 
tion in a closer light, is it not a fact 
that the recruitment for the next five 
years after the commencement of the Act 
would be of members of the Indian Civil 
Service or of the Police Service, who 
would, during these years, carry on the 
duties [which are carried on in India by 
members of the Provincial Civil Service. 
Sir Malcolm Hailey, with his experience 
of the administration of India, will 
perhaps bear me out when I say that 
during the first few years the members 
of the Police and India Civil Services 
carry on exactly the same duties as the 
Deputy Collectors and Magistrates, and 
Deputy Superintendents of Police. Is it 
or is it not so? — (Sir Malcolm Hailey.) 
Yes, during their first few years they do. 

11.701. Therefore the result of the con- 
tinuance of recruitment after the com- 
mencement of the Constitution Act would 
be that you will have an accumuliation 
of a number of young men who, during 
those five years would be carrying on the 
duties which are ordinarily carried on by 
the members of the Indian Provincial 
Services. Now, that being the case, 
what data can be furnished at the end 
of five years to judge of the appropriate- 
ness of continuing the All-India recruit- 
ment when the main test of the necessity 
ot having All-India Services would be 
wanting in view of what I have just now 
pointed out? — (Sir Samuel Hoare.) I 
should no-t agree that the mam test 
would be wanting. I think there are a 
number of tests, and I do not know 
which I should say was the mam test. 
What I should have thought was most 
important to retain was a breathing 
space in which things could settle down. 
After all, however well the constitution 
goes, the first few years are going to be 
very difficult years. Further, we all, I 
suppose, admit the necessity of getting 
good men, British and Indian, into tho 
various Services. I can imagine no 

2 M 




1078 


MINUTES OF EVIDENCE TAKEN BEFORE THE 


4° Ociolris, 1933.] The Right Hon. Sir Samuel Hoaiib, Bt., G.B.JtiJ., lOontinued. 
C.M.G., jM.P., Sir Malcolm Hailey, G.C.S.I., G.C.I.E., and Sir Findlater 
Stewart, K.C.B., K.O I.E., C.S.I. 


greater calamity than that, if in the first 
difficult yoars such changes were made as 
to endanger recruitment to the Services. 
On that account the whole basis ot those 
proposals is that there should be a 
breathing space in which we should 
gather together as far as we can the 
experiences of the period, but still more 
in v/hich we could avoid any kind of 
grave anxiety taking place in the minds 
of the families, British and Indian, from 
whom recruits are drawn, with the result 
that the recruitment to these Services, 
British and Indian, might be com- 
promised for many years to come, land 
indeed for ever. 

11.702. In view of the last sentence of 
the Secretary of State’s statement, may I 
beg to point out to him that, even assum- 
ing all that he has said, the conclusion 
IS a non sequitur because there is a very 
large body of opinion in India voiced by 
the representatives of the Indian Officers’ 
Association which comprises a fairly 
large number of Indian members of the 
Indian Civil Service, namely 26, as 
stated at page 1299, who might under 
the new Constitution prefer, as their 
representatives say they would prefer, 
that their recruitment and conditions of 
service should he under the Governor- 
General. If the Secretary of State would 
put the new recruits upon election, and 
ask them whether they would like to be 
under the control of the Secretary of 
State or the Government of India then 
the apprehension he has in his mind 
would be, to a large measure, if not 
entirely, dispelled? — Sir Hari Singih Gour 
is really raising a whole number of 
different issues now'. Indeed, in his last 
sentence, he raised two issues as if they 
were the same. They are very different 
issues. He spoke at the beginning of 
his sentence of recruitment under the 
Governor-General, and he spoke at the 
end of his sentence of recruitment under 
the Government of India. The two 
things are very different. 

11.703. I admit that. — iWhat exactly is 
in his mind? 

11.704. I would modify the statement 

that is made in the evidence and say we 
win assume the recruitment under the 
Governor-General P—Y es. Now there 

there is an issue that the Committee 
should legitimately consider. Let mo 
state it? 

11.705. Yes? — It is said that Indian 
sentiment would be better reconciled to 
the recruitment of the All-India Services 


if the Governor-General were the lecruit- 
mg agent, and not the Secretary ot 
State; the Governor-General, that is to 
say, at his discretion. Indian sentiment 
I would admit would favour an alterna- 
tive of that kind. On the other hand, 
the case has been put to me that a 
change of that kind, whether it meant 
much or whether it meant httle, would 
rightly or wrongly disturb the sourc*es 
from wihich we draw recruitment in this 
country. I am not quite clear niyseif 
what it is exactly that Sir Han Singh 
Gk>ur, and those who hold this view, 
really contemplate. Do they contemplate 
that this changed method of recruitment 
siliould be little more than a change in 
name, or do they contemplate that it 
should be a change in substance, and it 
it is to be a change in substance, what 
exactly is it that they have in their 
mind? I ask this question not to- make 
a debating point, but for tjiis reason. I 
have always been very nervous myself of 
making a proposal of this kind that 
might appear to mean much to India, 
and might appear to mean little here, 
and I think that of all things that we 
wish to avoid it is misunderstandings of 
this kind, and I would like to know, if 1 
may, from Sir Hari Singh Gour what 
exactly would be the change that he has 
in mind if the Viceroy became the 
recruiting agent instead of the Secretary 
of State. 

11.706. May I draw the ationlion of 
tliG Secretary of State to a question put 
to Sir T. Vijayaraghavacliiirya, 11,086, 
Volume II C, page 1299: “ Noav as re- 
gards the future recruits to the Indian 
Civil Service (I will deal with the other 
members later on) the view of your 
Association is that their control should 
vest in the Governor-General, acting 
under the advice of the Public Services 
Commission.?— (A.) It is so.” The Indian 
sentiment favours the view that if there 
is to bo a real responsibility in the 
Government of India, and in the Pro- 
vinces, the Services should be undor the 
control of the Governor-General and the 
Provincial Governments? — ^But let us be 
clear about this, Sir Hari Singh Gour. 
You said just now the Governor-General 
at his discretion. 

11.707. Yes? — ^What do you mean by 
the Governor-General and the Provincial 
Governments? 

11.708. This is the logical conclusion I 
was dealing with. I am now coming 
to tho practical side?— Yes. 
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11.709. But I realise the difficulty of 
being wholly logical in matters of this 
kind, and I suggest that Indian senti- 
ment might he satisfied if the recruit- 
ment and control of the All-India Ser- 
vices during the transitory period of say 
five years is left to the Governor-General 
acting under the advice of the Public 
Service Commission as is recommended 
by the Indian Officers’ Association? — 
Here again you see, Sir Hari Singh 
Gour I am not really splitting hairs over 
these phrases, but I want to bo quite 
clear. You bring in now acting under 
the advice of the Public Sei'vice Com- 
mission. No doubt the Governor-General 
would consult the Public Service Com- 
mission. You do not mean more than 
that because you said just now he would 
be acting at his discretion. 

11.710. Yes? — The sort of difficulty 
that arises is this : Supposing the 
Governor-General becomes the recruiting 
agent he becomes the recruiting agent 
for the strength of the Indian Civil Ser- 
vice over the whole of India, 

11.711. Yes? — That is to say, it would 
be he who would decide the cadres for 
the Provinces. Now there I should like 
to hear the views of other Indian Dele^ 
gates. I am inclined to think that the 
Provinces would resent that kind of 
interference. 

11.712. But they would resent much 
more the kind of interference which the 
White Paper proposes where the recruit- 
ment is left entirely to the Secretary of 
State who determines the number of posts 
to be filled and the offices that the in- 
cumbents will hold, and control even the 
transfer from place to place of those 
officers. That, I submit, is a much more 
detailed control by the Secretary of State 
than what is proposed by me? — Constitu- 
tionally I suppose there is no difference. 
The Governor-General does not act in- 
dependently of Parliament. Constitu- 
tionally the channel is Parliament, the 
Secretary of State, the Viceroy, and con- 
stitutionally there is no difference, is 
there ? 

11.713. When the appointment is made 
by the Governor-General at his discretion 
he has a much larger measure of dis- 
cretion than he has as an agent of the 
Secretary of State and of His Majesty’s 
Government. In the one case he acts 
not on his own responsibility hut as the 
instrument of His Majesty’s Government- 
In the other case he has his own dis- 
cretion and that discretion might be 
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overruled by the Secretary of State, hut 
it is, nevertheless, a real discretion 
which he exercises and upon materials 
which he collects for himself. 

Sir Austen Chamberlain, 

11.714. May we be clear about this, 
Secretary of State, because tbe phrase, 

Governor-General acting at his dis- 
cretion ” occurs in regard to many 
matters in the White Paper and is of 
great consequence. Am I right in under- 
standing that the Governor-General at 
his discretion ” means the Governor- 
General free from any control by his 
Government or the Indian Legislature? — 
Yes. 

11.715. But subject to all the control 
w-hich the Secretary of State constitu- 
tionally exercises over him ? — That is 
bound to be the constitutional position. 
You see, Sir Hari, it really comes down 
to this, that it is an issue between these 
two alternatives: If the change means 
very little, is it worth making m view 
of the anxieties that it does stir up in 
certain people’s minds? If it means a 
great deal 1 think still more would it 
stir up anxieties in the minds of the 
Indian Civil Service, and I feel still more 
would it stir up anxieties in the minds, 
possibly, of Parliament; but, as I say, 
this is a difficult issue and we have 
thought a great deal about it. Upon 
the whole, we thought that for this com- 
paratively short period it was better to 
make no change at all to go on exactly 
as we are. 

Mr. M, B, Jayaher, 

11.716. May I ask the Secretary of 
State’s attention in this connection to 
paragraph 21^, Clause 1 of the Governor- 
General’s Instrument of Instructions? — 
Yes. 

11.717. I want to know whether, as Sir 
Hari Singh Gour suggested, the Governor- 
General in recruiting and controlling 
would be acting at his discretion. T 
suppose that clause would apply to the 
Governor-General’s actions. Para,graph 
21, the first clause, says : “ The matters 
arising in your Departments which you 
direct and control on your responsibility 
or in matters the determination of which 
is by law committed to your discretion ” 
— ^that is the technical expression? — ^Yes. 

11.718. Then you go on to say : It 

is our will and pleasure that you should 
act in exercise of the powers by law con- 
ferred upon you in such manner as you 
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may judge right and expedient for the 
good Goreriinient of the Federation,” — 
this is the important thing — “ subject, 
however, to such directions as you may 
from time to time receive from one of 
our Principal Secretaries of State”? — 
Yes. 

11.719. iSo he would he guided hy the 
Secretary of State under this clause? — 
Yes. 

11.720. So i>ractically there would not 
be much distinction between the Secre- 
tary of State controlling and recruiting 
on his own authority and the Governor- 
General doing so at his own discretion. 
In both cases the supreme authority 
would be the Secretary of State? — In 
both oases the supreme authority is the 
Secretary of State. That does not, of 
course, exclude the possibility of different 
arrangements being made, but those 
arrangements would be bound to be sub- 
ject to Parliamentary approval. 

11.721. But what I was suggesting was 

that, even if the Governor-General at 
his discretion was given this power, 
practically under this clause the Secre- 
tary of State would be empowered to 
give such directions as he liked to the 
Governor-General ? — ^Yes, constitution- 

ally. 

11.722. Therefore, the proposal, while 
it meets the Indian wishes, does not 
slacken in any way the ultimate control 
of the Secretary of State? — That is just 
the kind of position that Mr. Jayakcr 
has correctly explained that I wish to 
avoid. I wish to avoid a misunderstand- 
ing, namely, that we appeared to bo 
doing something that we were not really 
doing. 

Sir Ahdwr JRahim, 

11.723. There is the further considera- 

tion, IS there not, that the Secretary of 
State would not br in a matter 

like this without Ovn''--! the Governor- 
General, so practically there will be no 
difference? — I think practically there 
will be little or no difference, unless, as 
T say, changes were made in the methods 
generally of recruitment. Changes might 
equally be made by the Secretary of 
State as by the Governor-General. 

Sir JFfari Singh Gour. 

11.724. The other suggestion in this 
connection is stated in the Report of 
the Services Sub-Committee of the First 
Round Table Conference, page 65, where 
1 find the following short statement . 


“ Dr. Ambodkar, Mr. Zafrulla Khan, 
and Sardar Sampuran Singh are averse 
to further recruitment on an All-India 
basis for the Indian Civil Service and 
the Indian Police Service, save in respect 
of the European element in those Ser- 
vices ” ? — Yes. 

Sir San Singh Gour.~\ The suggestion 
that is embodied in this recommendation 
seems to he that the Secretary of State 
may continue to recruit the quota of 
European Members of the Indian Givi! 
Service and the Police Service, hut leave 
the Provinces and the Government oi 
India to recruit the rest. Is not that 
what you meant, Zafrulla Khan? 

Mr. Zafrulla Khan.} Except for your 
addition of the words, ‘‘ and the Govern- 
ment of India.” 

Sir Sari Singh Gour,'] The Govern- 
ment of India would also require some 
servants. 

Mr. Zafrulla Khan,] For their own 
services; but we were only dealing with 
Provinces. 

Sir Sari Singh Gour, 

11.725. Yes. Is there any objection to 
carrying out this proposal? — Again I still 
make my general answer which is really 
the basis of my proposals or the Govern- 
ment’s proposals, namely, that in my 
view it is much .wiser to make no changes 
at all in this comparatively short period. 

11.726. That is an essentially conser- 
vative mind? — That is it exactly. 

11.727. What would be the number of 
fresh recruits during these five years 
after the commencement of the Constitu- 
tion Act? — I am told something in the 
nature of 200, European and Indian, 

11.728. So the Europeans would bo 
something like 300, I suppose? — It is 
getting near half and half, is it not? 

11.729. Yes. What is the full strength 
of the cadre of the Indian Civil Ser- 
vice and the Indian Police Services? — 
I am told about 1,200 and about 700. 

11.730. Taking the Indian Civil Ser- 
vice, what percentage of the members 
of the Indian Civil Service periPorm 
purely judicial duties? — I could not pos- 
sibly give the percentage offhand ; 
I could have the figure looked up. 

11.731. But supposing that there is a 
considerable percentage, may I ask the 
Secretary of State whether lie is pre- 
pared to give effect to the recommenda- 
tion of the Services Committee that the 
further recruitment to the judicial 
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branch of the Indian Civil Service should 
cease? I think the recommendation is 
contained on page 65, paragtraph 2 • 

‘‘ We recommend that for the Indian 
Civil Service and Indian Police Services 
recruitment should be continued to be 
carried out on an All-India basis, but 
the majority of the Committee are of 
opinion that recruitment for judicial 
officers should no longer be made in 
the Indian Civil Service ” ? — I was just 
looking up the proceedings at the Round 
Table Conference. It is true to say 
that there was a strong fueling ex- 
pressed against further recruitment of 
this kind. Since then we have made a 
very full inquiry into the state of affairs 
province by province in India, and we 
have come to the view — and I will ask 
the attention of the Committee to and 
the advice of the Committee on this 
point — ^that it would be a mistake to 
stop recruitment of this kind. We feel 
that recruits of this kind do add a very 
valuable element to the judicial system 
in India, perhaps particularly in India 
where so many administrative questions 
are interlocked with each other and .with 
judicial questions. Our view is, sub- 
ject to the further views of the Com- 
mittee and the Delegates, that the 
Indian Judicial System would lose rather 
than gain by the absence of men of 
this kind. They do not amount to a 
large number, and as the Committee re- 
members, the other elements in the 
judicial life of India are well represented 
in the Judicature, but upon the whole 
we feel that it would be a mistake to 
lose this element in the Indian Judica- 
ture. 

Mr. M. B. Jayaher. 

11.732. Will this be one of the ques- 
tions that the Statutory Inquiry after 
five years will consider? — ^Yes, certainly. 
Perhaps I may just add this further 
observation to what I have just said. 
No doubt, everybody in this room realises 
the fact that there is no racial dis- 
crimination at all. These civilian judges 
are Indians as well as British, and 
nothing that I said just now suggested 
any kind of racial discrimination be- 
tween Indians and Europeans. 

Sir Hari Singh Gour, 

11.733. The Indian feeling is that pro- 
fessional judges should not be brought 
into competition with amateur judges, 
and the members of the Indian Civil 
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Service are amateur judges? — If the 
Committee would agree, I should like 
Sir Malcolm Hailey to give his views 
as a practical administrator upon a 
point of that kind, (Sir Malcolm 
Hailey.) It is a matter, of course, that 
we have often discussed with Members 
of the High Courts, and I think I may 
say, without breaking any confidences, 
that Indian judges in the High Courts 
have themselves often expressed to me an 
opinion of the value of having Sessions 
Judges drawn from the Indian Civil Ser- 
vice. As for their being amateurs, the 
difference between the two is this, that 
whereas you take an Indian civilian and 
after five years put him through a 
judicial training, and then appoint him 
to the Judicial Service, in the case of 
men taken from the Bar, what we do 
at present is to take them into the 
Judicial Service after perhaps one or, at 
the outside, two years^ practice at the 
Bar. That is the extent of the differ- 
ence of judicial experience or legal ex- 
perience between them. The value of 
the Indian Civil Service judge is that 
he has had a considerable experience of 
administrative and magisterial work; he 
has also had what a very few members ot 
the Bar have had when they come into 
the Judicial Service, a large experience 
of revenue work. His administrative ex- 
perience becomes of particular value if 
and when he is appointed to a High 
Court judgeship, because the High 
Courts, as has been pointed out to the 
J oint Select Committee, have large 
administrative functions. Certainly, 
when all the local governments .were con- 
sulted, they not unanimously, I admit, 
but by a strong majority, pressed on 
general grounds for the retention of the 
Indian Civil Service element in the judi- 
ciary, and although many opinions have 
been expressed by the High Court on the 
question whether judge'ships should be 
reserved in the High Coiirt by statute 
for civilians, and also on the questio-n 
whether Indian civilians should be 
eligible to preside over those courts, yet 
the High Courts themselves, as a rule, 
have also been in favour of retaining 
Indian civilians in the judicial cadre. 

Mr. Zafrulla Khan. 

11,734. In order not to have to refer 
again to this matter, may I clear up one 
or two ma/bters that arise from your 
statement, particularly that part which 
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compares the legal experience of those 
recruited from the Bar and the ex- 
perience of those who are drafted into 
the Judicial Service from the Indian 
Civil Service. You have said that those 
recruited from the Bar are recruited 
generally after one year — at the outside 
two years’ practice. There, I would not 
differ much from you. In some Provinces 
it is sometimes three, four or five years 
My question is this : Is it not a fact that 
those who are recruited from the Bar 
after two or three years’ experience of 
practice are recruited as subordinate 
judges and not as district judges? — That 
is so, yes. 

11.735. The members of the Civil -Ser- 
vice who, after judicial training, are 'put 
into the judicial branch, are appointed 
as district judges? — That is so. 

11.736. These Indian members of the 
Bar who are recruited as subordinate 
judges, after how many years’ experience 
on the average do they become district 
judges? — After a considerable number of 
years. 

11.737. From 16 to 20? — ^Not always, 
but a considerable number of years — 
from 10 upwards. 

11.738. Then it would be correct to say 
that as compared with the five years’ ex- 
perience on the administrative side of 
an Indian Civil Servant who becomes a 
district judge, they have 16 to 20 yeai's’ 
judicial experience as sub-judges and 
more than three years’ experience as 
legal practitioners ? — ^Yes ; that ex- 
perience as sub-judges is on the civil 
and not on the criminal side. 

11.739. Then again, there is a small 
number of gentlemen who are recruited 
from the Bar direct as district judges iu 
some Provinces, at least? — Yes; in some 
Provinces a very small number of 
appointments was made direct to the 
Sessions Judgeships from the Bar. 

11.740. And those who are appointed 
direct as district judges from the Bar 
are not appointed with less than from 
10 to 15 years’ practice? — ^Yee. 

Sir Ahdur Bahim. 

11.741. A statutory limitation of 10 
years? — ^That was an experiment that 
was tried in some of the Provinces. I 
think the general feeling was that direct 
appointment from the Bar to Session 
judgeships did not allow you to get men 
of the best class, that is to say, that if 
a man was really successful at the Bar, 
he would not come in as a Session judge 


but prefer to wait for liis chance of a 
High Court judgeship afterwards. 

Mr. Zafmlla Khan.'\ I was not con- 
testing any of your statements; I merely 
wanted the material to be complete. 

Sir Beginald Qraddoch. 

11.742. Might I put another point, 
niy Loi'd Chairman? It may be as Sir 
Malcolm Hailey said, that in the Punjab 
the civilian judge has no previous ex- 
perience of the administration of civil 
justice; but in some Provinces the prac- 
tice has been in force for a good many 
years of putting the man who has 
chosen tdio judicial service m for cei’tain 
periods to do the work of a subordinate 
judge before be is afterwards promoted 
to be district .Sessions Judge. I do not 
know whether it is done in the Punjab; 
I know it IS in some Provinces. On 
the other hand, I would like to stress one 
point on that subject, and that is that 
the magisterial experience of the Indian 
Civil Service judge, which may have 
been ovea* many years, is of extreme value 
to him in regard to all the ciriminal 
cases that he has to deal with, so there 
is a great deal of compensation in the 
case of the civilian judge for perhaps not 
having studied the law quite as much as 
some of the members of the Bar ? — ^I 
might add to my statement in view of 
what Sir Reginald Craddock has ©aid 
that the civilian judge has always had a 
somewhat lengthy experience as a magis- 
trate, and when the High Courts bav© 
discussed the merits of 

civilians to the judiciary, i!‘oy imvo 
always emphasised his value as a criminal 
judge. 

Archbishop of Canterbury. 

11.743. May I ask one question of the 
Secretary of State on this important 
matter? There was a good deal said 
during the evidence about the advis- 
ability, even if no change is made in 
regard to promotion of Indian Civil Ser- 
vice men to judicial oflS.ee, that an ex- 
ception might be made in the case of a 
Chief Justice. I understand it is the 
practice now that an Indian Civil Ser- 
vice man who has been a High Court 
judge, has not been eligible for appoint- 
ment as Chief Justice. I think you 
indicated in the evidence that you 
thought that, in spite of that, you would 
wish that present bar to be removed. 
On the other hand, others (I think Lord 
Reading) seemed to think that there 
might be great advantage in at least in- 
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eisting that the Chief Justice should be 
a man who had throughout been trained 
as a lawyer? — (Sir Samuel Hoare,) I 
have always felt that these are very 
difficult questions and they are essen- 
tially questions for the Committee to 
discuss. own view is, once again, 

that it is better to leave things as they 
are, 1 think, for this period. 

11,744-. But in this case, things as 
they are mean, as I gather, that an 
Indian Civil Service man is not 
appointed to a chief justiceship ? — ^We 
have left that question very open for 
the Committee. It is really tied up with 
whether you should maintain or not the 
percentages in the appointment of judges. 
Our proposal at present in the White 
Paper is to remove all those restrictions. 
I think if you remove restrictions that 
might be argued to be to the advantage 
of the civilians, you ought equally to 
remove the other restrictions. But as I 
say, it is a question that I think is 
oiien to a difference of opinion, and I 
have never wished to dogmatise about it. 
My general view is that it is better to 
leave things as they are, leaving open 
the question as to whether or not we 
should remove these restrictions. 

11.745. But my point is that you are 
making a change in the White Paper of 
things as they are. As things are, an 
Indian Civil Service man is not appointed 
to the post of Chief Justice. My refer- 
ence is question 8000? — I think His 
Grace has made a perfectly valid point. 
It IS an issue that is tied up with the 
question that we discussed in July, 
namely, whether there should he any 
restrictions or whether there should not. 

Marquess of Salisbury. 

11.746. But I understand that in prac- 
tice you have never appointed as Chief 
Justice anybody except a lawyer? — That 
is so. 

Lord Irwin. 

11.747. There is no statutory bar at 
present to an Indian Civil Service man 
being appointed?— (Sir Malcolm Eailcy.) 
The statute has been so interpreted. 

iSir JReginald Craddock. 2 But he very 
frequently is appointed to act for some 
considerable time. 

Marquess of Beading, 2 That is only 
an acting appointment. 

Sir Eari Singh Gout, 

11.748. Now coming back to the answer 
given by Sir Malcolm Hailey, may I ask 

19356 


him : Is it not a fact that while an 
Indian Civil Service officer when he is 
told off to do judicial duty is not neces- 
sarily a law graduate or has any legal 
qualification; every member of the Bar 
who is appointed to a judicial office is 
invariably a law graduate, added to 
which he has had some forensic experi- 
ence? — That IS so, certainly, yes. 

11.749. And if the considerations 
which Sir Malcolm Hailey had pointed 
out for the composition of the judicial 
service in India were sound, would it 
not follow that they would have been 
accepted by the British Cabinet and in- 
troduced into England and the other 
self-governing Colonies of the British 
Empire? — (Sir Samuel Eoare.) I should 
not like to make an answer about that 
at all; I think it is very much a matter 
of opinion. 

11.750. Now I wish to refer to another 
question, that is with reference to the 
accruing rights. It is stated in the Lee 
Commission Report that there should be 
a legal covenant, a contract. I will 
draw the attention of the Secretary of 
State to page 49 of the report. The 
heading is: The Safeguard of a Legal 
Covenant.*’ The Commissioners say in 
paragraph 85 : ‘‘As regards emoluments 
generally, we consider that, in all cir- 
cumstances, tho most practical form of 
safeguard would be a mutually binding 
legal covenant, enforceable in the Civil 
Courts, between the officer and the 
authority which has appointed him. We 
recommend therefore that such a contract 
should be entered into in the case of 
ail future recruits, and, that to secure 
the position of existing officers a similar 
contract to be entered into, so framed 
as to cover the remaining liabilities con- 
nected with their service and the privi- 
leges to which they may be entitled.*^ 
Has the Secretary of State considered 
the advisability of adopting this pro- 
cedure in preference to embodying them 
in the constitution Act?— Yes. Not only 
have we considered it, hut I think suc- 
cessive Governments have considered it, 
and the more we have considered it the 
more impracticable we have found jt 
It is in actual practice quite impossible 
to put into the form of a legal covenant 
all the contingencies connected with a 
great and complicated service. 

11,751. Then as regards the right of 
compensation to officers, the Secretary of 
State stated yesterday that it is left to 
the Secretary of State to determine the 

3 M 1 
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amount, if any, of the compensation to 
which an officer might he held entitled. 
Might I in this connection draw the 
attention of the Secretary of State to the 
following recommendation contained in 
the Lee Report, paragraph 82, on pages 
48 and 49. They say : “We recommend, 
therefore, that the Secretary of State 
should refer such claims for compensa- 
tion, as they arise, for consideration and 
report by the Public Service Commissionj 
which, being the expert authority in 
India on all Service questions, will be 
well qualified to form a just opinion. 
The Indian Members, however, would 
limit the references to the Public Ser- 
vice Commission to cases other than 
those necessitated by retrenchment or cur- 
tailment of work. In such cases they 
consider there would be no ground for 
compensation except for the incumbent 
of the post abolished ” The question I 
wish to ask the Secretary of State is why 
no effect has been given to this recom- 
mendation? — iWe do contemplate that in 
many cases the Public Service Commis- 
sion would be consulted. It seems to 
me very valuable that there should be 
consultation of that kind, hut there is a 
difference, of course, between the con- 
ditions contemplated under the Lee Com- 
mission, namely, when the Government 
in aU its activities was directly under 
Whitehall and the condition m which 
there is a large transfer of responsibility. 
That really makes the leason why we 
cannot go further than say we would 
encourage consultation with the Public 
Service Commissions. It would be very 
difficult, I think, to make it compulsory, 
in view of the changes that are taking 
place. 

Mr. Zafrulla Khan. 

11,752. Secretary of State, would not 
it be, as a matter of course the case, that 
when the case comes up to the Secretary 
of State it will come up with the opinion 
of the Government of India? — ^Yes. 

11,763. And possibly of the Governor- 
General as being chaiged specially with 
regard to the safeguarding of the rights 
of the Public Services and, as a matter 
of course, without making any covenant 
to that effect, as it were, the opinion of 
the Public Service Commission will in 
due course have been obtained? — I 
should think ordinarily that would be the 
case. I should think always, but I do 
not want to appear to be too rigid about 
it. 


11.754. I rather thought that would be 
so? — I would have thought so. It seems 
to me to be the obvious course for a 
Sccretaiy of State and the Governor and 
the Governor-General to take in circum- 
stances of that kind. 

Sir Sari Singh Gour. 

11.755. Under the proposals of the 
White Paper the Secretary of State 
would be bound by the advice given by 
his advisers upon two points, namely, the 
framing of rules and, secondly, the de- 
cision on appeals. As regards the 
framing of the rules I wish to ask the 
Secretary of State whether the time has 
not come when he should frame rules 
limiting the right of compensation m 
accordance with the decision of the Law 
Officers of the Crown and the despatch 
of his predecessor Lord Peel quoted m 
the Lee Commission’s Report, and make 
it abundantly clear that those are not 
cases for compensation? — I hoped I had 
made my position quite clear yesterday 
in answer to a number of questions. I 
did specifically say that we were basing 
our general attitude upon those two 
lines, namely, the opinion of the Law 
Officers of the Crown on the one hand, 
and the interpretation based upon 
grounds of wider equity given by Lord 
Peel as Secretary of State subsequently. 

11.756. But that, no doubt, is the view 
of the Secretary of State to guide him 
in his executive actions? — Yes. 

11.757. But what I was suggesting is 
that, in .order to make sure that the 
rules do not contravene the opinions 
given by the Law Officers of the Crown, 
the rules should be framed now to the 
effect that the cases dealt with by Lord 
Peel and the Law Officers of tho Crown 
are not oases admitting of compensation P 
— I do not understand that quo^tiou. Tf 
I have followed Sir Hari Singh Gonr 
aright, it would mean that there would 
be no compensation at all; is that so? 

11.758. Yes, that is so: not in those 
cases? — In what oases would there be 
compensation? 

11,769, That is a question. So far as 
I am concerned, in no case should there 
be compensation, but I am not deal- 
ing with that point now? — ^Then it is not 
worth our while going on arguing about 
it, because you take the view that there 
should be no compensation at all. I do 
not take that view : so there is no basis 
of agreement between us. I take the 
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view that in certain cases there should 
be some compensation. 

11.760. The point I was making to the 
Secretary of State was that the cases in 
which there should be compensation 
should be defined so that they may nob 
be improved upon or enlarged later on.^ 
— The trouble is that you cannot detine 
these cases. They are really indefinable, 
and, as I said yesterday, we have no 
intention .whatever of involving the 
revenues of India in extravagant and 
unjustifiable expenditure under that 
head. That fact is shown by our record 
over the last fifteen years, but we do 
feel that somewhere or other there must 
be a discretion of this kind. 

Sir Ahdur Bahim. 

11.761. I just want to put two or 
three general questions. Secretary of 
State, I should like to find out what your 
view is as regards the control over the 
Indian Civil Service and the Indian 
Police Service that will be left with the 
Provincial Government which employed 
the officers under the proposals of the 
White Paper? — Sir Abdur Bahim, would 
you make your question a little bit more 
precise? — I am not quite sure to what 
you refer. 

11.762. I will take, for instance, the 
number to be recruited. Supposing the 
Government of a Province says, “We 
.want five officers,” or something like 
that: will the Secretary of State have 
an absolute discretion to recruit a larger 
number if he likes? — Certainly, up to the 
cadre strength, he must have the 
ultimate authority. I do not think you 
can avoid that, but I am not at all con- 
templating a state of afiairs in which 
there would be a difference of opinion 
upon a question of this kind. It is not 
as if each of those various interests is 
going out to try to have a controversy 
with the other. I would hope that there 
would nob be a difference of opinion. 

11.763. Would the Secretary of State, 
therefore, consult the Government of a 
Province as regards the number? — They 
always are consulted now, and certainly 
we should go on consulting them. 

11.764. The Government or the 
Governor : that is the distinction i 
have in mind? — Constitutionally the con- 
sultation would be with the Governor, 
but in actual practice no doubt he would 
take the Government into (his confidence. 
What happens is this, is it not, Sir 
Abdur Bahim: There is a cadre up to 


.which you recruit and then you consult 
with the Provinces as to what their 
requirements are. Perhaps Sir Malcolm 
would amplify for the benefit of the 
Committee what I have just said. (Sir 
Malcolm Bailey.) There is a cadre 
strength laid down which contains an 
element of leave reserve, training reserve, 
and the like. Every year recruitment is 
made against calculations which show 
what are likely to be the number of 
vacancies in the cadre owing to various 
causes. The I/ocal Government is always 
consulted as to the exact extent of those 
probable vacancies, and the Secretary of 
State then recruits that number of men 
who are necessary to fill up the vacancies 
that are likely to occur. To that extent 
the Local Government is always con- 
suted. The Local Government is nob con- 
sulted as to variations in the cadre year 
by year, though on occasion the Local 
Government does put forward to the 
Secretary of State the necessity for vary- 
ing the cadre. For instance, under 
recent retrenchment proposals representa- 
tions have been made that certain posts 
might he filled from the Provincial 
Service and not from the Indian Civil 
Service cadre. It is on questions like 
that that discussion does take place 
between the Secretary of State, the 
Government of India and the Local 
Government. 

Archbishop of Canterbury. 

11.765. Would Sir Malcolm say when 
he speaks of Local Government now that 
would, of course, mean under the pro- 
posed changes the Provincial Ministry? 
— I think so in the future, yes. 

Sir Abdur Bahim. 

11.766. Then the Local Government 
will not bo in a position to vary the 
number — I mean to vary the cadre? — 
(Sir Samuel Hoare.) No, you cannot 
avoid that, but, as I say, I hope that 
no difference of opinion would arise. 

11.767. As regards posting that is one 
of the matters which is in the Appendix. 
How is that going to be worked as 
regards the posting of officers? Is it the 
Governor-General who is to do the post- 
ing, or the Government — I mean the 
Governor? — (Sir Malcolm Hailey.) The 
initial assigning of Indian Civil Service 
or Police Officers to their Provinces h 
carried out by the Secretary of State 
The wording “ posting ” in thi‘ 
Appendix refers to the po.sting to 
particular appointments within the 
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ProYiuce. The oidmary procedure is 
that the Departments concerned make 
suggestions for appointing a particular 
officer to the post ot District Magistrate 
or transferring him, or the like. In my 
experience there is very seldom any 
difference between Ministers and the 
Governor as to these postings. They do 
come up to the Governor, and, on 
occasion, the Governor may have to 
speak to Ministers as regards the advisa- 
bility of altering their proposals for post- 
ings, but it is not at the moment a 
matter which causes any great difference 
of opinion between the Governor and the 
iM misters. 

11.768 Sir Malcolm, may I just put 
this : Now, as regards the posting of the 
Members of the Civil Service that is in 
the Reserved Department, as it is called 
— ^That is so. 

11.769 But under the new Constitu- 
tion there will be no such thing as a 
Reserved Department in the Provinces, 
and the entire secretariat, I take it, will 
be under the Ministers ? — That is so, 
certainly. 

11.770. Then how are these postings 
going to be carried out — ^by the secre- 
tariat under the Ministers, or by any 
Officer attached to the Governor? — ^At 
present, of course, the majority of the 
Indian Civil Service are in Reserved 
Departments and proposals for their 
posting come on the Reserved side to 
the Governor, though, at the same time, 
there are many Indian Civil Service 
Officers serving in Transferred Depart- 
ments. They are serving, for instance, 
as Registrars of Co-operative Societies, 
and the like, so that Ministers 
frequently have a say in the postings 
and transfers of Indian Civil Service 
and other Secretary of States^ officers. 
That case arises particularly in 
regard to Indian Medical Service 
Officers who are all serving in a 
transferred Department. In the future, 
as Sir Abdiir Rahim points out, all 
Departments will be transferred, there 
will be no Reserved Departments; and 
the Ministerial heads of these particular 
Departments will themselves be respon- 
sible for all postings and transfers, but 
where they concern the posting or 
transfer of a member of the Secretary 
of wState's Services, the Minister in 
charge will have to obtain the con- 
currence of the Governor, 

11.771. In every case the Government 
will have to go up to the Governor with 


the proposal'^ — (Sir Smnuel Hoarc.) You 
cannot say exactly what the procedure 
Will be as a general thing. No doubt 
Governors will arrange their own pro- 
cedure in their own "way, but the general 
position IS as stated liy Sir Malcolm 
Hailey. Actually how it is carried out 
must he a matter for arrangement b 3 ’' 
the Governors in their respective Pro- 
vinces. 

11.772. What has struck me, and what 
I am putting to you is that under these 
proposals the Governor must have an 
establishment of his own — a secretariat 
of his own to carry out all these things? 
— (iSir Malcolm Hailey ) No, that is not 
involved at all. All these matters will 
be carried out in the ordinary secretariat. 
All that .will happen will be that when 
it is proposed, for instance, that a Dis- 
trict Magistrate should be transferred, 
or an officer shall be appointed as Coin- 
niiasioner, or the like, the case will be 
sent by the Minister, or taken by the 
Minister to the Governor for his con- 
currence. 

11.773. I see. As regards promotion 
up to the District Magistrate or the Dis- 
trict Judge it is automatic, is it not, 
and, beyond that, there is an efficiency 
bar, and then there are selection posts, 
are there not? — The appointment of Dis- 
trict Magistrate is not automatic; that 
is to say, that an officer is presumed to 
become eligible for the appointment of 
District Magistrate after about six or 
eight years’ training. Ho is then defi- 
nitely selected as District Magistrate 
usually in an officiating capacity, first of 
all, and subsequently pei*manently. It 
is therefore to that extent selection. I 
have known cases in which a Local Gov- 
ernment has refused to appoint an 
Indian Civil Service Officer as a District 
Magistrate, and has kept him as a Sub- 
Divisional Magistrate practically the 
whole of his career. When a man is 
appointed a District Magistrate he re- 
mains in that cadi'e for the whole of his 
career, unless he is selected for the posu 
of Commissioner, Meml>er of the Board 
of Revenue, or any similar post. 

11.774. Yes; but, ordinarily, the 
Indian Civil Service Officer bocomes a 
District Magistrate, or a District Ses- 
sions Judge. That is his ordinary ex- 
pectation? — ^Yes, that is the ordinary 
rule. 

11.775. There is really no question of 
promotion at all then? — My point was 
that it is not in the phrase you used 
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automatic, because, in some cases, we 
may keep a man waiting for a consider- 
able time before we regard him as fitted 
to have charge of a district, but, as you 
say, the ordinary expectation of a Civil 
Servant is that at a certain time of his 
career he will become a District Magis- 
trate, or a District Judge. 

11.776. Then after that the Commis- 
sioner, or the Member of the Board of 
Revenue — ^those are what I think are 
called selection posts, are they not? — 
Yes, that is to say, that you might/ 
have, taking a Province like the Punjab, 
28 districts and five Commissionerships, 
therefore out of your 28 permanent Dis- 
trict Magistrates five have an expecta- 
tion of becoming Commissioners. The 
proportion is much the same in Provinces 
like the United Provinces. 

11.777. What I want to know is, under 
the proposals of the White Paper, who 
will make these selections for these 
higher posts? — (Sir Samuel Hoare.) I 
suppose the position will be exactly the 
same as it is with postings. (Sir Malcolm 
Hailey,) Yes, it will be the same position 
as with postings. One cannot say in 
advance exactly what the arrangements 
will be under the rules of business in 
each province, but substantially it will 
undoubtedly have to be the case that 
ministers will make recommendations for 
selection to commissionerships, but those 
selections will need the concurrence of 
the Gkivernor. 

11.778. It will really be that the 
Government will make the selections, but 
it will require the assent of the Governor 
or province? — Yes. 

Marquess of Zetland. 

11.779. May I interpose one question 
there, my Lord Chairman, just to clear 
up the whole of that matter? What 
would be the position with regard to 
appointments to the Secretariat? Would 
those require the concurrence of the 
Governor or not?— Yes, that is a posting 
which would require the concurrence of 
the Governor. 

Lord Eustace Percy. 

11.780. Provided that he is an All- 
India man ?— Provided that he is an All- 
India officer, and, of course, if we con- 
tinue the scheduled procedure, then all 
secretaries, save secretaries in the Public 
Works, or any other excepted Depart- 
ment, would be members of the All-India 
■service. 


Sir Ahdur Bahim. 

11.781. And that is the state of things 
as at present, is it not.^ — That is so, 
yes. 

11.782. There will be really no advance 
in that respect — placing the offices more 
under the control of the Government of 
the future .P — (Sir Samuel Hoare.) I 
think there obviously must be a change 
when a large transfer of new depart- 
ments takes place. The position then of 
these officers will approximate more 
nearly to the position of the All-India 
services under the transferred depart- 
ments. (Sir Malcolm Hailey.) The 
difference will he that the selection re- 
commendation will be made in the future 
by ministers but will need the concur- 
rence of the Governor. At present post- 
ings of Indian civilians, selections for 
secretaryships and the like, are all made 
within a reserved department. 

11.783. But there are only a few posts 
that in filling up require the concurrence 
of the Governor now — the more import- 
ant posts ; the ^others do not require the 
concurrence of the Governor. Is that not 
so ? — li do not think it is correct to say 
that, because being made in reserved de- 
partments the Governor can, under the 
rules of business, and I think nearly 
always does under the rules of business, 
require that all such cases should be 
brought to him. I think I am correct in 
saying that in nearly every local govern- 
ment these cases, coming within a re- 
served department, all come to the 
Governor by his rules of business. 

Lojrd Irwin. 

11.784. May I interpose to get this 
clear, my Lord Chairman? The essen- 
tial difference between the present prac- 
tice and what will be the iiractice in 
future, if I follow the argument, is the 
source which makes the recommendation 
to the Governor? — ^Yes. 

11.785. At present in all the reserved 
departments, of course it is the reseirved 
side which makes the recommendation. 
In future the recommendation will be 
made by ministers P — ^Yes, that is the 
entire difference and it is a very import- 
ant one. 

Sir Ahdur Bahim. 

11.786. May I know what your opinion 
is as regards this? Questions have been 
put as regards Indians holding certain 
responsible positions in the Irrigation 
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and Forest Departments — that there has 
not been sufficient experience to say how 
far the transfer of the services and the 
control of the ministers and those in the 
transferred departments has affected the 
efficieucy of the departments or not. I 
should like to know from the Secretary 
of State as regards his experience of 
the Indian members of the Indian Civil 
Seiwioe, because quite a number of Indians 
have held very high posts in the Indian 
Civil Service in almost all iirovinces. 
Excepting the governorship, I think 
there is no post which an Indian has 
not held. I should like to know what 
opinion the Secretary of State lias 
formed as regards their work? — (iSir 
Samvel Hoare.) It would be very pre- 
sumptuous of me^ I think, to make a 
wide generalisation after a comparatively 
short contact with Indian affairs. I 
would certainly say, however, that it 
seems to me their record has been a very 
good one. For further details, I would 
like to go to an experienced adminis- 
trator like Sir iMalcolm Hailey. (Sir 
Malcolm Mailey,) It would be very in- 
vidious if I had to express an opinion 
O'n Indian colleagues, I think where swe 
have selected Indians for these high 
appointments, they have invariably done 
well. When I stated yesterday — ^which I 
think was the main point which Sir 
Abdur Rahim was referring to — ^that it 
would be necessary to see Indians filling 
the administrative posts of the depart- 
ments we were referring to then, such 
as irrigation and forests, before we could 
say what had been the effect of the 
change, when I said that I was referring 
to the fact that the change that was 
taking place in those departments was 
not merely the substitution of Indians for 
Europeaiw, but a substitution of provin- 
cial services for All-India services, and 
it would be necessary to see some of the 
effects of the administration by members 
of the provincial services before we 
TTOuld be in a full position to judge of 
the change that was taking place in those 
departments. 

11,787. In that connection, I should 
like to know whether it is not possible 
for the Government, as regards provincial 
services, to introduce a higher system of 
training and education than obtains now 
I mean there would be no difficulty in 
way, would there?— (Sir Samuel 
Uoare.) I suppose the main difficulty is 
money with all these things, is it not? 


11,788. That v.ould apply to all? — It 
applies to us here. I expect it applies 
equally to India. 

11,^89. There is one thing I want to 
know about: What is now the Political 
Department? You know at present the 
Legislature can deal with questions in 
that Department though in a Innited 
way. Will the Legislature retain the 
same^ power over the activities of the 
Political Dopartmon b when it goes under 
the Viceroy.?— I am not quite clear. Is 
&ir Ralii'm asking tins as a general ques- 
tion, or in its special application to 
the services? 


11.790, Not as regards tho services. 
As regards the Legislatures dealing with 
the Political Department, will they have 
the same power as thoy have now in the 
Legislatures? — What powers have they 
got now? 

11.791. As regards discussing questions? 
—This question of oourse has nothing to 
do with the_ services, and it does raise 
tho other issues connected with the 
States with which we have already dealt 
at some length. I did not know that 
this question was going to be raised to- 
day. 


•a m j' want to an&wor 

It to-day, I will not press it?— I would 
say it would come in better in a more 
general constitutional discussion. 

11,793. certainly ; I will not iprees it. 
That is all ?— I think if Sir Abdur Eahim 
would look back at my evidence which 
I gave on Section 62, be would find that 
i did say something about it then. 

Rahim,^ 1 have no further 

questions. 


Marquess of Zetland. 

11,794. May I just ask one more ques- 
tion before we pass from that, because 

I understood 

Sir Malcolm Hailey’s final reply about 
the Secretariat? Of course, I under- 
stand that in the case of any ofiSoor who 
IS a momber of the Secretary of State’s 
service who is appointed to a Secretariat, 
the concurrence of the Governor will 

'*'^® of 

wW ^® from 

1 provincial services, for 

l^iroctor of Public 

’'in'*. Tvould 

Minister in charge of the Education 
Department he the final authority 
appointing tho Director of Public In 

k. k.™ ,TLu„ 

the concurrence of the Governor to hia 
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appointment? — (Sir Malcolm Sailey.) 
"When the Education Department or 
similar departments become entirely pro- 
vincialised, then the appointment of the 
head of the department would not 
require the concurrence of the Governor 
unless some change was made in the 
present proposals which would secure 
that the concurrence of the Governor 
should be required for such an appoint- 
ment. (Sir Samvel Koare.) As long as 
he is a member of the All-India Services, 
then the concurrence is needed. 

11.795. But he would not be a mem- 
ber of the All-India Service? — He might 
be now, might he not? (Sir Malcolm 
Bailey,) If I might make that clear: 
for some time to come in these ser- 
vices it is quite clear that the appoint- 
ment of the head of a department will 
require the concurrence of the governor, 
but when they become completely pro- 
vincialised, that is to say, when all the 
present memjbers of the Socreiary of 
State’s Services disappear from them, 
then the concurrence of the governor 
will no longer be required in the terms 
of the White Paper unless some change 
is made in those terms. 

Lord Eustace Percy . 

11.796. Then the Departmental 
Minister of a provincial government in 
India will have a great deal more power 
over the appointment of a head of his 
department than a Departmental 
Minister has in this country? — (Sir 
Samuel Boare.) That ife about what it 
comes to. 

Lord Bankeillour. 

11.797. Will the Inspector-General of 
Police be appointed without the concur- 
rence of the governor? — No; he is 
obviously a member of the Secretary of 
State’s services. 

11.798. And always will be under these 
proposals? — As long as there is any officer 
left of those who will be appointed by the 
Secretary of State for the period set out 
in the White Paper and until Parliament 
takes some other decision. 

Mr. Zafrulla Khan, 

11.799. Secretary of State, with regard 
to paragraphs 176 and 179 at page 81, 
do I understand that, having regard to 
the functions which xtihe Secretary of 
State’s advisers will have to perform 
under these proposals, their main func- 
tion will be a sort of safeguard for the 
services ? — Yes. 


11.800. Safeguard against whom? 
Against the Secretary of State ? — 
Against the Secretary of State, against 
the British Parliament, against un- 
sympathetic people in India — in fact 
against a great many people who in 
theory may exist, but, in practice, I 
hope will not exist. 

11.801. Would not the Secretary of 
State himself be a sufficient safeguard 
against unsympathetic people in India? 
— I am not sure what the services would 
think about that. This, after all, is 
mainly intended to reassure the services. 

11.802. What would be your own feel- 
ing with regard to the matter? Would 
not the services rather consider the 
Secretary of State, being a member of 
the British Cabinet here, responsible to 
Parliament, and so on, would be a better 
safeguard than two gentlemen, both of 
whom might be Indians*^ — I should like 
to hear Sir Malcolm Hailey’s view and 
Sir Findlater Stewart’s view about that. 
My own view is that the services do 
attach importance to this safeguard. 
(Sir Findlater Stewart.) Yes, I am quite 
sure they do. 

11.803. Then with regard to the last 
two lines of paragraph 179 : “ Any order 
which he proposes to make upon an 
appeal admissible to him under the Con- 
stitution Act from any such member, 

— what happens if an appeal comes up 
to the Secretary of State and he desires 
to dismiss it, and two out of the three* 
colleagues (let us suppose there are only* 
three colleagues) — say that he ought to 
accept it?— (Sir Samuel Hoare.) At pre- 
sent I am reminded that the Secretary 
of State has a vote and a casting vote. 

11.804. But my question is with 
reference to the language of the proposal 
as contained in paragraph 179, as to 
what would be the result. The proposal 
is that in the case of any order “ the 
Secretary of State will determine the 
matters upon which he will consult his 
advisers.” Supposing there are three 
•advisers, two of whom will not concur in 
his proposed dismissal of an appeal, then 
how does the matter stand? — T think this 
is a point that must be cleared up. As 
at present drafted, T read it to mean 
that the majority vote would decide. 

11.805. So that what it really ainouuts 
to is not whether the Secretary of State 
should carry with him the concurrence 
of so many, but the Secretary of State 
in this particular matter must carry out 
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the wishes oi the majority, whatever they 
may be ? — Yes, that is the present 
position. 

11.806. That is under the proposal? — 
Yes; that is the present position; it is a 
continuance of the present position. 

Mr. M, li. Jayaher, 

11.807. Including his casting vote? — 
Yes, so long as his casting vote is in- 
cluded. I am assuming it will be 
continued. 

Mr. Zafrulla Khan. 

11.808. That is a matter of detail, but 
it is a matter that struck me might be 
a difficulty in actual practice ? — Yes. 
Sir Austen Chamberlain is here, a former 
Secretary of State, and we could ask 
Lord Peel when he comes. I do not think 
that kind of case has ever arisen in 
living memory. 

11.809. But we are talking oi the 
future and of the proposal as here 
expressed. Perhaps a slightly different 
^expression might meet the case?— ^We 
will look into Mr. Zafrulla Khan^s point 
carefully, and perhaps make a more 
■ detailed suggestion as to what had better 
he done. 

11.810. Now on the question of com- 
■pensation under paragraph 184 on the 
next page, the last three lines of the 
paragraph are . The Secretary of State 
will also be emiiowered to award com- 
pensation to any such person in any 
other case in which he considers it to be 
just and equitable that compensation 
should be awarded.’’ The first part of 
the paragraph safeguards all service 
rights existing as at the date of the 
appointment. What are these last three 
lines intended to safeguard? — This para- 
graph is intended to give the Secretary 
of State the kind of discretion that w'o 
have been discussing. 

11.811. The discretion given in the 
paragrapih is: ** Every person appointed 
by the Secretary of State will continue 
to enjoy all service rights existing as at 
the date of his appointment, or iwill 
receive such compensation for the loss of 
any of them as the Secretary of State 
may consider just and equitable.” Would 
that not be necessary? — It is really to 
meet the point of the accruing rights, 
and if it were held in drafting that 
“ service rights ” was a sufiiciently 
definite expression to cover both existing 
and accruing rights there, there might 
not be so much need for a paragraph of 


tins kind, but 1 think it is safer to have 
it in. 

11.812. My point is this: provided the 
first part does sufficiently cover what it 
is intended to cover, the latter part 
might create criticism and suspicion in 
spit© of the amplest safeguards provided 
in the White Paper? — We will look into 
Mr. Zafrulla Khan’s point. We do not 
want to have anything in the proposals 
that is not necessary. I can, however, 
conceive cases, into which 1 should like 
to look further, that might necessitate 
a paragraph -of this kind. 

11.813. So far as compensation for the 
abolition of a post or a series of posts 
IS concerned, 1 do not want to go into 
detaiis, but may I take it as almost 
axiomatic that in considering any ques- 
tions that arise, regard would certainly 
be had, whenever there .was an aboJition 
of a post or a senes of posts, to the 
creation of new posts that might have 
occurred during recent years? — I think 
you have to take aJl those kinds of con- 
sideration into account, and it is because 
many of them such as that are 
indefinable that one has to leave tho 
I>ower rather general. 

11.814. That is true, -but I was think- 
ing of this : For instance, in recent 
years there has been a large increase in 
the number of High Court Judgeships, 
of which a proportion ]ias goiio to the 
Indian Civil Service, it would be rather 
anomalous that they should be going on 
appropriating all the increa.se ‘-^—1 fully 
appreciate Mr. Zafrulla Khan’s point. 
It is a point that I do not dispute, 

11.815. To my mind the more 

important question is as to what is going 
to happen in future, and a proposal witli 
regard to that is contained in para- 
graph 189. 1 understand that the 

general iiosition has been subject to the 
actual proposals and tho explanations 
that you have given, that you considei 
it wise that during this short period, as 
you have termed it, before which an 
inquiry will be made under this para- 
graph, and a new decision arrived at, 
there should substantially be no changes? 
— ^Yes. 

11.816. I want to visualize iwhat the 
period will be. I do not want to bind 
you to any specific period, but I look at 
it in^ this way. Although the period is 
described as short, and the second sub- 
paragraph of paragraph 189 itself is 
rather vague, I look at it in this way: 
It visualizes several stages. First the 


JOINT COMMITTEE ON INDIAN CONSTITUTIONAL EEFOEM 


1091 


4° Octohns, 1933.] Tlie Riglit Hon. Sir Samttel Hoakis, Bt,, G.B.E., lOontmned. 
C.M.G., M.P., Sir Malcolm Hailey, G.C.S.I., G.C.I.E., and Sir Fijtdlater 
Stewart, K.C.B., K.C.I.E., C.S.I. 


passing of the Bill which will take some 
time; then it is coming into operation, 
which is again an indefinite period; and 
then this definite five yea-rs after that 
before the Inquiry is commenced; and 
then our experience of inquiries resulting 
from constitutional changes and so on 
shows that there will be some number of 
years during which the Inquiry will be 
in progress? — I hope not. I do not 
want it to be anything like that kind of 
inquiry. 

11.817. Let us hope not, but it wiU 
take some time. Then there will be the 
period during which the new changes 
will be under the consideration of the 
Secretary of State and his advisers and 
the Cabinet, and then put before Parlia- 
ment for the approval of Parliament. It 
seems to me that the period will not be 
so short as you have had in view all the 
tune. A further consideration is this. 
Supposing this period is not five years 
but a great deal more, and if all con- 
ditions in the meantime are to continue 
as they are that means that recruits 
during this period enter upon their 
service under the conditions that operate 
now, and then it logically follows that 
they must be guaranteed the continuance 
of all those conditions throughout theii 
careers. It seems to me that even in 
the year 1975 (and I can prove it by 
these figures) in these so-called autono- 
mous Provinces practically all the Heads 
of Departments will be people who with 
regard to the conditions of service jind 
so on will be subordinate to and will be 
controlled by the Secretary of State, 
rather than by the Provincial Govern- 
ment. 1975 is about the average date 
that I take? — ^Yes; but Mr. Zafrulla 
Khan, even if his calculation is correct, 
will see that it is not a difference 
between no years and 42 years, but it is 
between 30 years, if you take that as 
the life of a civilian and x number of 
years, the interim period before any 
change is made. 

11.818. Yes, but I was developing a 
question, I want to press this considera- 
tion, that having regard to the view 
that the Provinces have taken with 
regard to these services and to the state 
of public opinion, it would be extremely 
desirable to make this period as brief as 
possible and as definite as possible, more 
particularly for the reason that any 
greater material required for coining to 
a decision upon these points would not 
be material with reference to the 


efficiency of Indians and so on, because 
you could not in any case get that within 
the period of five years, but it would be 
more with regard to the working of the 
new constitution and to give a breathing 
space, as the Secretary of State has put 
it? — Yes and, broadly speaking, the 
effects upon recruitment generally. 

11,819 During the course of your ex- 
amination you have said on a good many 
occasions that you would like the views 
of the Indian Pepresentatives on some 
of these points? — ^Yes. 

Sir Austen Chamberlain.] Are you 
leaving the Statutory Commission or con- 
tinuing on it? 

Mr. Zafrulla Khan. 

11.820. No; it is with reference to that 
that I am putting a further considera- 
tion ? — Yes. 

11.821. I want to put this to you. 
Perhaps my own view could not be better 
expressed than it has been expressed in 
the Memorandum submitted by the Gov- 
ernment of Madras to the Indian Statu- 
tory Commission? — ^Yes. 

11.822. It is in the Indian Statutory 
Commission, Volume VI, at page 26 of 
this Memorandum. This may ne taken as 
the typical Provincial view which was 
expressed as long ago as 1928: “So far 
as provincial matters are concerned, ther 
position is clear. Responsible self-gov- 
ernment, if it implies anything, implies- 
that the Province must be free to recruit- 
its own servants as and where it likes^ 
There can be no imposing upon it a 
body of men recruited under regulations, 
-from sources and on rates of pay pre- 
scribed by some outside authority. The 
All-India Services in the Provinces should 
be provincialised on the lines already 
being followed in the case of All-India 
Services operating in the transferred field 
G.g., the Indian Educational Service. 
All the prospects that the present mem- 
bers of these services now enjoy should 
be reserved to them. In the case of 
posts beyond the time-scale where the 
changes proposed in the Provincial Gov- 
ernment make inevitable the disappear- 
ance of certain posts to which ra embers 
of a service had always boon able to 
look forward, adequate compensation in 
the form -of personal pay should be given 
to those men from whom under the 
present conditions these posts would have 
been filled.’’ What I want to emphasise 
is that this view was held five years ago, 
and this period of from 10 to 12 years 





1092 


MINUTES OF EVIDENCE TAKEN BEFOEE THE 


4P Ocfohris, 1933.] The Eight Hon. Sir Samtjbl Hoabe, Bt., G.B.E., lContt7iued, 
O.M.G., M.P., Sir hlALCotM Hailey, G.C.S.I., G.C.I.E., and Sir Finblater 
Stewart, K.C.B., K.CJ.E., C.S.I. 


before the results of the next inquiry are 
completed makes nearly half the period 
of an incumbent’s service, and it is not 
a question that is arising to-day. The 
view which I now wish to put before you 
as an Indian Eepresentative is that no 
doubt the Provinces must be prepared 
to accept the anomaly pointed out here 
in the nature of things for a certain 
number of years, but if that number of 
years becomes very long there will not be 
that reality about responsibility in the 
Provinces which alone can justify and on 
the basis of which alone the future con- 
stitution can be judged. I would, there- 
fore, urge upon the Secretary of State 
the desirability of making his new pro- 
posals, after the required information 
has been obtained and the material has 
been gathered, by whatever form of in- 
quiry he desires, as public as possible; 
and one way of doing that, I venture 
to suggest is this: During the discus- 
sions in the Services Suh-Oommittee of 
the First Eound Table Conference it iwas 
thought that perhaps 1939, which was 
one of the dates fixed in the Lee Com- 
mission’s Eeport for certain averages 
being arrived at, would perhaps be a 
good date for the new proposals to be 
brou^t in, if it were possible to do so. 
I am perfectly certain the Secretary of 
State cannot say Yes or No to that at 
the present moment, but I have ex- 
pressed that view, and I hope the con- 
siderations on which it has been passed 
will be kept in view? — I am much obliged 
to Mr. Slafrulla Khan for putting for- 
ward a view that I know is very strongly 
held in some of the Provinces, It is a 
view that this Committee certainly can- 
not ignore. Obviously wo shall take into 
account what he has said. I can assure 
him that so fax as T am concerned, I 
have had in mind very much the kind of 
difiSculties that he has just explained to 
the Committee. None the less I have 
come to the view that, taking into 
account the many reactions of proposals 
of this kind, the White Paper proposals 
are, on the whole, the better proposals, 
but I can assure him that, whether th£ub 
be the case or not, certainly I, and I 
am sure all Members of the Committee, 
have taken note of what he has said. 

11,823. One final question or, rather, 
suggestion, and it is this*. It is with 
reference to something that was said 
yesterday with regard to the Irrigation 
and the Forest Services. With regard 
to all Services that may be provincialised, 


may I put this to you, that when a Ser- 
vice is provincialised it would perhaps 
not be fair to force any Local Govern- 
ment to agree* as a rigid matter, to any 
particular proportion of Europeans being 
recruited into that Service on account of 
the danger that the Province might then 
be forced to recruit second- and third- 
rate men to those Services under the 
new conditions? — Yes. 

11.824. I do not know whether you 
would think that that wo-uld be a vei*y 
relevant consideration? — Yes, I think so, 
and one of the difficulties, of course, is 
the difficulty to which Mr, Zafnilla Khan 
himself alluded yesterday that even with 
no desire whatever to have anything in 
the nature of racial discrimination a 
province might ofler such terms of re- 
cruitment as to make it quite impossible 
for any European to take an appoint- 
ment, or any but an inferior European. 
That is one of the difficulties. 

11.825. On the other hand, we have 
had cases (I think Sir Malcolm Hailey 
would be able to recollect them) and I 
have some m view in the Agnc ,illii i al 
Service of the Punjab, where it was 
found that expert services of special 
kinds were required, and Europeans on 
contract wore employed to render those 
expert services, and it would always be 
possible to do so? — ^Yes, it would be pos- 
sible, certainly. 

Mr. Zafrvilla Klicm,.'] The only point I 
wAnt to stress is that laying down any 
kind of compulsory restriction of that 
kind would perhaps not conduce towards 
the best interests of the Service. That 
is all I have to ask. 

Sir Manuhhai N, Mehta, 

11.826. One question at)out the Secre- 
tary of State’s Advisory Council, Pro- 
posal 176. That makes a mandatory 
provision that out of not less than three 
two members should be aiipointod out of 
those who have put in 10 years’ service 
or more under the Crown? — ^Yes. 

11.827. Does not the Secretary of 
State consider it also advisable that some 
such provision should he made for in- 
cluding Indian members in the Advisory 
Council? — I said yesterday that it was 
certainly our intention to make no 
change in the procedure. 

Sir Manuhhai N, MeMa,2 But here, 
if a mandatory provision like this is pro- 
vided for men from the Service, shouM 
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not some mandatory provision he made 
for Indian members. 

Sir Austen Gharnberlain, 

11.828. Does not the phrase cover 
Indians as well as Europeans ? — Cer- 
tainly, and, Sir Manubhai, there is no 
ulterior motive in this phraseology 
except to avoid the appearance of 
differentiation between one kind of official 
under the Crown and another. 

Sir Manubhai N. Mehta. 

11.829. The practice has continued now 
for 20 years of appointing an Indian to 
the Secretary of State's Council, and Sir 
Tej was so appointed? — I cannot imagine 
the practice being discontinued. 

11.830. Would the Secretary of State 
be prepared to leave it a mere question 
of practice instead of making a definite 
provision? As we provide for Service 
men, would it not be better to provide 
for Indians ? — ^I am very open minded 
about it. I would have thought it better 
to leave it as it is, but it is not with me 
a question of principle at all. 

Mr. Zafrulla Khan.'] Would not a pro- 
vision that at least two out of six must 
be Indians meet the (point? 

iSir Manubhai N. Mehta. 

11.831. I do not say at least two 
should be Indians. Some of them should 
be Indians? — I will not say “ some,” be- 
cause it IS a very small Council, but 
anyhow I cannot conceive a break in 
what has, as Sir Manubhai has just 
said, been a practice for many years. 

11.832. In the absence of any sudh pro- 
vision there may be a break in the prac- 
tice? — There has not been. 

11.833. What I mean is that there 
would not be any compulsion? — There is 
not any compulsion now, and what has 


happened, as Sir Austen reminded us 
yesterday, has been that more and more 
we have availed ourselves of the valuable 
services of Indians on the Council. 

11.834. It would create satisfaction in 
India if such a provision were made? — 
My own view is that it is better to keep 
it open 

Sir Austen Chamberlain. 

11.835. You will bear in mind that if, 
under existing conditions, a number had 
■been mentioned, it is quite likely that 
Secretaries of State would have felt that 
that number must be treated as a maxi- 
mum, and the Council would not have 
reached the present numbers? — 1 agree 
there is that danger. 

Sir Manubhai N. Mehta.] I do not 
ask for any maximum or minimum. 

Sir Austen Chamberlain. 

11.836. Theie is one question whidh was 
not cleared up yesterday, and I think 
has not been, cleared up to-day about 
this statutory inquiry under Clause 189 
— ^Yes. 

11.837. I understand the meaning of 
the phrase to be an inquiry which takes 
place pursuant to an Act of Parliament? 
—Yes. 

11.838. Do you mean it to be pur- 
suant to a provision in the Constitution 
Act, or do you mean, by the drafting 
adopted here, that there should” be a 
sipecial Act of Parliament .when the time 
comes nominating the Commission? — No, 
I certainly do not mean that there 
should be >a special Act. I mean that 
it should emerge from the Constitution 
Act, if there is a provision of this kind. 

Chairman.] I propose to adjourn now 
and to meet to-morrow at 10.30 when 
the Secretary of State and his advisers 
will again be in the Chair. 


(The Witnesses are directed to withdraw.) 

Ordered, That the Committee be adjourned to to-morrow morning at half-past Ten 

o'clock. 
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Dr. B. R. Axnbedkar. 
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Sir Hari Singh Gour. 
Mr, M. R. Jayaker. 


Mr. N. M. Joshi. 
Sir Ahdur Rahim. 
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Sardar Buta Singh. 
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The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon. Sir Samuel Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcolm: Hailey, 
G.C.S.I., G.C.I.E,, and Sir Findlater Stewart, K.C.B., K.C.I.E., C.S.I., 
are further examined as follows: 


Chairman. J We will now deal with 
paragraphs 119 to 121. 

Marquess of Salisbury. 

11.839. Paragraph 119 deals with the 
relations between the new Legislatures 
and the Imperial Parliament? — (Sir 
Samuel Soare.) Is that so? it deals 
with the cases in which the previous 
sanction of the Governor-General is re- 
quired before discussion takes place in 
the Indian Legislature. 

11.840. Yes, certainly. ViTbat legisla- 
tion is contemplated? It is not sug- 
gested that the Governor-General would 

entitled to give leave to the Legisla- 
tures to deal with the Constitution Act 
itself? — ^No, certainly not. Paragraph 
110 safeguards that contingency. 

11.841. Yes, that is what I thought. 
Woidd the Secretary of State then say 
what kind of Imperial legislation the 
Governor^General might give leave for 
the Legislatures to deal with? He will 
realise that thei words are very very 


wide, “legislation which repeals, 
amends, or is repugnant (even what 
is repugnant to any Act of Parliament) 
upon all those his consent is necessary 
before the legislation is introduced 
What sort of legislation is contemplated? 
— -It deals really with a number of Acts, 
some of them quite old Acts like Acts 
of the reign of William III dealing with 
the way in which loans for India should 
he raised. Speaiking generally, most of the 
Acts -dealt with are not of great import- 
ance or urgency, and I think I could 
give the Committee an illustrative list of 
the kind of Acts that we have in mind, 
and that might legitimately react upon 
Indian affairs and justify a discussion in 
the Indian Lcgislatare. Lord Salisbury, 
however, can take it from me that those 
Acts are mostly, ae 1 say, historic Acts 
of the kind I have just suggested to 
him, and Acts of no immediate political 
importance. 

11,842. I am quite sure that that le 
what the Secretary of State intendsy but 
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that IS not what is provided in the para- 
graph. The paragraph is quite general: 
Any legislation with the exception of 
what is provided in paragraph 110, if 
the Governor-General gives consent, the 
Indian Legislature may deal with? — I 
think Lord Salisbury will see that para- 
graph lit) covers a very wide and im- 
portant field. 

11.843. Any law affecting the 
Sovereign or the Royal Family, the 
sovereigntj’ or Dominion of the Crown 
over any part of British India, the law of 
British nationality, the Army Act, the Air 
Force Act, the Naval Discipline Act, and 
the Constitution Act, ” that is to say, mostly 
dealing with what we call the Reserved 
Services and the Constitution Act; but 
there is a .whole mass of legislation, the 
Secretary of State will realise, upon 
which the law in India is built up which 
will be all open to amendment if they 
get the consent of the Governor-General? 
— ^All open to discussion if they get the 
consent of the Governor-General, 

11.844. You mean that the Governoi 
General might in the end refuse his 
assent to it? — ^Yes. 

11.845. Yes, but, at any rate, the 
Legislature is to be competent to deal 
with all this legislation, not merely 
historic legislation? — I think it is diffi- 
cult to avoid some provision of this kind. 
Discussions of this kind of course have 
taken place under the present regime. 

Earl of Derby,] I wonder it I could 
just ask this : Lord Salisbury, could you 
yourself give to us (because it is a most 
important point) some idea of the sort 
of Act that you think might come up? 
T think it would help us. 

Marquess of Salisbury. 

11.846. I can give one set of Acts at 
once: The Acts amending the Constitu- 
tion Act? — The Acts amending the Con- 
stitution Act are excluded altogether 
under paragraph 110. 

11.847. No, they are not. _ It is the 
Constitution Act itself which is excluded 
under proposal 110, not the amending 
ActsP — It would rest with Parliament to 
make a similar provision in the amend- 
ing Acts. 

Marquess of Salisbury. 

11.848. It might do so, or it might not 
do so, but surely all this ought to be 
provided. Remember it is not merely 
what repeals or amends, but what is 
repugnant to, which is a most intricate 
matter. 


Lord £7'win.] Before Lord Salisbury 
leaves that point, which I think it is 
very important to get clear, is it not 
jgerfectly clear under paragraph IID, 
that it is outside the competence of the 
Indian Legislatures to make any law 
affecting the Constitution Act except as 
in the Act itself provided. I should 
have thought that was an absolute safe- 
guard as regards that particular point. 

Marquess of Salisbury. 

11.849. CMy noble friend is much more 
competent than I am to construe an 
Act of Parliament. I should not have 
thought the word ‘‘ affecting ” would 
necessarily cover that.^ — It is certainly 
our intention that it should cover it. 

Earl Winterton.] Would it not help 
to elucidate this point if Lord Salisbury 
tells us what, m bis opinion, the word 
“ affecting does mean? 

Marquess of jSoZisbury.] 1 am quite 
sure my noble friend will excuse me, but 
I am not a witness. 

Earl Winterton.] You are putting for- 
ward statements, if I may say so. 

Marquess of Salisbury. 

11.850. After all, it is very necessary 
that this Constitution Act should be 
properly drafted, is it not? — I do not 
know whether Lord Salisbury means to 
imply by that that this is a draft of a 
Constitution Act- If he does I have 
told the Committee more than once that 
this is not a draft of any Act, 

11,861. One cannot, of course, forget 
the Statute of Westminster. The 
Statute of Westminster is the Statute 
which controls, or, rather, justifies the 
full implication of Dominion status, and, 
therefore, anything which approaches 
Dominion status, or any exaotment 
which will import it is a matter for us 
to scrutinise very carefully. There is no 
doubt that the Government intend that 
India should have Dominion status al- 
together. No one quite knows what 
Dominion status means, but that is what 
they intend. In those circumstances if 
you have a clause which reminds one at 
once of the Statute of Westminster, then 
it is necessary to find out exactly what 
it does mean? — do not disagree with 
Lord Salisbury at all. We are all here 
to find out what these proposals mean. 
What I am trying to point out to Lord 
Salisbury is that, first of all, this is not 
the draft of an Act of Parliament, and 
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k may weii be thao tlie ’n’ords \^e have 
used do nou exactly cover our intentions. 

Il.b52. That is ail I tvant to know.?' — I 
have told him, however, that our inten- 
tion is tiiat the Constitution Act and 
amending Constitution Acts should be 
outside the purview of the Federal 
Government altogether. 

Sir Ahdur jRahim. 

ll,8o3. Excepting so far as the Act 
itself provides? — ^Yes. 

Marquess of Salisbury, 

11,354. In order to clear the matter 
up with regard to other future legisla- 
tion passed by the Imperial Parliament 
which is not directly alfectmg the Con- 
stitution Act, will all that be open to 
amendment by the Indian Legislature? 
— This is not a question of amendment 
at all. This is a question of discussion. 

Lord JSanheillour. 

11.866. It is introducing legislation? 
— It is not a question of amendment at 
all. It is a question of discussion. 

Sir Austen Chainberlain, 

11,856. Is that so, Secretary of State ? 
The opening words of proposal 119 are 

will be required to the introduction in 
the Federal Legislature of legislation ’’ ? 
— The Imperial Parliament could always 
bar any intervention of that kind. 

Marquess of Salisbury, 

11.867. Yes, it can. What you fore- 
shadow is that in any Act in the future 
passed by the Imperial Parliament which 
deals with India there will always be the 
sort of words : ‘‘ Notwithstanding any- 
thing in the Constitution Act con- 
tained *’P — ^I suppose that would be 
possible. 

11.868. I evidently have struck a vein 
which the Government have not tho-ught 
of at all. I mean that particular set 
of points. I say that not by way of criti- 
cism ? — Lord Salisbury is so anxio'Us to 
make it appear that our proposals are 
very vague and badly considered that I 
must demur. 

11,8^. I am sorry. I did not mean to 
say anything in the least bit derogatory, 
but,^ on this vast subject, it is not sur- 
prising that certain points should have 
escaped attention. I quite understand? 

I am not admitting that it had escaped 
attention. 


11,860. It had not escaped axtention ? — 
No. 

11,361. I just wanted to dwell upon the 
words *•' repugnant to ” and how far they 
go. Of course legislation perpetuahj’ 
touches other legislation, and any legisla- 
tion which is repugnant to an Imperial 
Statute will require the assent of the 
Governor-General before its introduc- 
tion ? — ^Yes. 

11.862. But how is he to know whether 
it is repugnant or not? — I suppose he 
could , receive directions from the Secre- 
tary of State and the Government here. 

11.863. It may be so, but there are 
masses of small points in legislation 
which touch other legislation- Of course, 
I thought the answer which the Secre- 
tary of State would give me would he 
that he would have adequate advice in 
India as to whether it was or was not 
repugnant? — ^Yes, certainly. 

11.864. Would he have a lawyer on his 
staff? — ^Tbat would rest with him and 
the Government of the day to decide. 

11,860. You think one of the Coun- 
sellors will perhaps be a lawyer? — It 
might be so. It might be that there 
would be an Advocate-General who iwould 
advise him in questions of this kind. 

11.866. But the Advocate-General will 
be part of the responsible Government? 
— ^We have not yet fully discussed the 
position of the Advocate-General : he 
might or he might not, 

Mr. M, JR. Jayaker, 

11.867. The Federal Government may 
have an Advocate-General? — ^Yes. 

Marquess of Salisbury, 

11.868. Then I noticed a further wO'rd, 
but I do not want to dwell upon this. 
The iSecretary of State will put it right 
directly. The words are : The consent 
of the Governor-General will be required 
to the introduction of legislation ” ? — 
Yes. 

11.869. But, of course, the repugnancy 
might appear in the form of an amend- 
ment in course of the passage of the 
Bill?— Yes. 

11.870. That is not covered (by the 
words. I only just call attention to it? 
— No, but it is covered by Clause 121. 

Mr. JIf. JR. Jayaker, 

^ 11,871. Secretary of State, the provi- 
sion is analogous to Section 25 of the 
present Government of India Act?— (Sir 
Malcolm MaiUy,) Section 67. (Sir 
Saimiel Hoare,) Yes; Section 67. 
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Marquess of Salishury, 

11,872. He can withhold his assent to 
the Bill? — Yes. 

II 5 S 73 , That is the ordinary veto, of 
course. But the point is that, whatever 
the value of the provision No. 119 is, 
it Will not cover amendments to the Bill 
— only the introduction of the Bill. I 
only call attention to the fact that that 
is so? — Yes. 

11.874. Then supposing (I just put this 
because I think the lawyers w’ho advise 
the Secretary of State ought just to think 
of these things) that in point of fact a 
Bill does go through the Indian Legis- 
lature without the consent of the 
Governor-General which turns out to be 
repugnant, will that be challengable in 
a court of law? — I assume it would 
either be invalid or vetoed — one or the 
other. 

11.875. It will be challengable, you 
say. If it is invalid, that assumes that? 
— No, I can visualise the veto being 
applied or the Bill being reserved for the 
Secretary of State’s assent. 

11.876. No, because it might go 
through altogether, you see, and it 
might be found out afterwards that it 
was repugnant to an Imperial statute. 
These things happen continually in our 
own experience, of course? — ^Yes; I 
would certainly say that if it was not 
vetoed and if it was not stopped in a 
constitutional manner of that kind, then 
it could be challenged in a court of law 
and declared invalid, 

Mr. Morgan Jones. 

11.877. Before what court, may I ask, 
would it be challenged .p — ^P resumably, 
the Federal Court. 

11.878. Would a Federal Court have 
authority to override the decision of 
Parliament in a matter of that sort.? — 
This is not overriding the decision of 
Parliament; this is carrying out the 
decision of Parliament. It is inter- 
preting the Constitution Act. The Act, 
Mr. Morgan Jones, woulcL be invalid 
from the point of view of the Constitu- 
tion Act. 

Mr. Morgan Jones.J Yes, 1 see. 

Lord Bankeillour, 

11.879. And there would be an appeal 
to the Privy Council? — ^Yes; I under- 
stand there would he an appeal to the 
Privy Council. 


Marquess of ZetlaiuJ.,'] Secretary of 
State, with regard to the validity of the 
Act, do not the words in Proposal 121 
deal with that — “ but an Act will not 
be invalid by reason only that prior 
consent to its introduction was not 
given, provided that it was duly assented 
to either by His Majesty, or by the 
Governor-General or Governor, as the 
case may be.” 

Marquess of Saltshunj. 

11.880. Then the conclusion Lord 
Zetland would reach is that if a Bill did 
get through the Indian Legislature which 
repealed or was repugnant or was an 
amendment of an Imperial Statute, then 
it would be valid even if the Governor- 
General had not, in point of fact, given 
his consent ? — Provided it does not 
controvert No. IID. 

Marquess of Salisbury. 2 Yes, quite so. 

Lord Iricin.} And I suppose, in such 
an event, it would always be open, 
would it not, to the Imperial Parliament 
to pass an amending Act? 

Marquess of Salisbury. 2 Yes. 

Marquess of Beading. 2 May I point 
out that the words read by Lord Zetland 
go a very little way. I am not 
quarrelling with him; on the contrary, 

I am very glad to have the point raised; 
but an Act would not be invalid by 
reason only of the fact that prior 
consent to its introduction was not 
given. If it yet turns out to be 
repugnant to an Act of Parliament, 
those words do not affect it. You have 
still got to deal with what is repugnant. 

Marquess of Zetland. 

11.881. May .we know what those words 
really do mean? I must say I was very 
much puzzled by them. I do not under- 
stand what their real implication is? — 
The object, in a sentence, if I may put 
it in the words of a layman, is this: 
Discussion may be allowed; a Bill may 
be introduced ; the Governor-General 
may give his previous sanction, and in 
the course of the progress of the BiU an 
amendment may he introduced that, we 
will say, controverts No. 110 or makes in 
some way an infringement upon the 
rights of the Imperial Parliament. Pro- 
posal 121 is intended to avoid the claim 
then being made, that because the 
Governor-General had given his previous 
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sanction at the beginning of the dis- 
cussion, the Bill at the end of the 
discussion was valid. 

Marquess of Beading,] May I make 
one suggestion? 

Marquess of Zetland, 

11,832. May I just point out that these 
words say, “ by reason only that prior 
consent to its introduction was not 
given.” But if prior consent was not 
given how could the Bill be introduced? 
— Supposing it had escaped the Governor- 
General’s notice and the notice of the 
Imperial Parliament. It might be in 
appearance, to start with, a matter of 
little importance. 

Marquess of Beading. 

11.883. Suppose there has been a slip, 
if I may put it in that way. For some 
reason, a Bill has got through which 
technically required the consent to its 
introduction, but it has not been 
obtained; yet if a Bill has gone through 
and then the Ticeroy and Parliament 
and the Secretary of State have seen it 
and the assent has been given, it is not 
then to be declared invalid merely 
because the condition precedent has not 
been fulfilled. Is not that the true 
meaning of this? — Yes, exactly. 

Marquess of Beading.] It is only to 
get over a possible slip. 

Sir Austen Chamherlain. 

11.884. May I put a case? I quite 
understand the case where the Governor- 
General’s assent ought to have been 
given before the introduction of the 
Bill, but pev in cwriani it was omitted. 
It appears in the course of the discus- 
sion that this ought to have been done 
or when the Bill is presented for his 
assent he becomes aware that this ought 
to have been done, but he is ready to 
agree to it, and Section 131 provides 
that the law shall not be invalid because 
of the initial flaw, provided he has given 
his assent knowingly to it at the end? — 
Yes. 

Sir Austen Chamberlain,] But suppose 
the oversight persists and it has not 
merely been introduced without notice 
being drawn to the fact that it ought 
to have had his assent but that his notice 
not been drawn to that fact: when 
he finally gives his assent, is the Bill 
then valid and past all challenge or not? 

Marquess of Beading,] If I may say 
so, certainly not. All that this Section 


does (to which Lord Zetland has called 
attention) is to say that the mere fact 
of the omission to have got the consent 
to the introduction — that is, the condition 
precedent, shall not declare it invalid if 
it is subsequently ratified, but all the 
difficulties that exist to which Lord 
Irwin called attention on paragraph 110, 
where it says it shall not be within the 
competence of the legislature, that is not 
affected in any way. It is still open 
to challenge, because it is repugnant or 
because it is ultra vires. I am only 
speaking now as a lawyer construing it 
supposing it was an Act. None of these 
words affect that. It is either intra 
vires or ultra vires and this Section does* 
not touch that ; it only deals with what is 
a condition precedent, and says if there is 
a technical flaw of that kind or other- 
wise, that is cured if afterwards the 
Governor-General gives his assent or the 
Secretary of State does; but it leaves 
all the questions whether it is ultra vires 
or the reverse — ^to which I understand Sir 
Austen Chamberlain is referring — quite 
open. 

Mr. Zafrulla Khan,] May I make a 
suggestion upon this point? I think the 
question can be divided into two parts. 
Number one, .where the Federal Legisla- 
ture, with which we are dealing at 
present, has no competence whatsoever 
to legislate upon any particular subjects; 
those subjects are specified in para- 
graph 110. But, supposing it does pro- 
ceed to legislate upon any of those sub- 
jects and somehow nobody discovers the 
lack of competence from beginning to 
end and the measure is placed on the 
Statute Book with all the assents and 
everything, nevertheless the Bill is ultra 
vires because there never was any com- 
petence to legislate upon any of these 
subjects and anybody could challenge it 
subsequently and declare it to be ultra 
vires. 


would -be a challenge in the Courts. 

^ Mr. Zafrulla Kha/n,] Yes, a challenge 
in the Courts. But where there is com- 
petence, hut before the competence can 
^ exercised there is a bar placed before 
the Act of legislation could be exercised, 
that is to say, of previous consent, then 
the matter stands thus: The legislature 
has power to legislate upon those sub- 
jects but must have obtained previous 
consent before it enters upon discussion 
ot those measures. If it subsequently 
appears that this bar had not been le- 
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moved but nevertheless at the end of the 
discussions the measure as it emerged 
from the legislature had been assented 
to by the Governor-General, then the 
non-removal of the bar shall not operate 
to invalidate the piece of legislation pro- 
vided it affected or related to a matter 
which was within the competence of 
the legislature. In the second class of 
legislation, which affects matters which 
are within the competence of the legisla- 
ture, where there is only a bar the mere 
non-removal of the bar shall he cured by 
subsequent assent. 

Lord Banheillour, 

11 , 880 . May I support that view by 
asking a concrete question? For in- 
stance, if a measure were passed which 
was found to affect the coinage and cur- 
rency of the Federation which presum- 
ably would not be barred by Section 110, 
and then that received the assent, I pre- 
sume that under these words of Sec- 
tion 110 it would be valid, would it not? 
-—(Sir Samuel Soare,) It would be. 

Earl of JDerhy, 

11.886. May I ask one question? Sup- 
pose assent was given to the introduction 
of a Bill and during the passage of that 
Bill an amendment is moved which would 
make it ultra vires, has the Governor- 
General got the power to intervene and 
say, “ If you pass that particular amend- 
ment, then my original assent to the 
Bill is withdrawn”? — I do not think it 
would work out quite like that, Lord 
Derby. I think what would happen 
would be this : the Governor-General 
would, no doubt, maike the position quite 
clear to the Government and to the 
Legislature that at the end of the dis- 
cussion he would refuse his assent to the 
Bill. 

11.887. He can refuse his assent to 
the BiU, but has he no power to inter- 
vene to the extent of saying, “ If that 
amendment is passed, that invalidates the 
assent that I have already given to the 
Bill”? It is no use having the dis- 
cussion and fighting it out if at the end 
he is not going to give his assent. Surely 
there ought to he some provision that 
he should be able to notify the legisla- 
ture that in the event of that amend- 
ment being passed then his previous 
assent is invalidated? — would like bo 
consult the Constitutional lawyers upon 
a point of that kind. 


Marquess of Heading,'] Is it not 
covered, Secretary of State, by xhe fact 
that he has the power to withhold his 
assent? I quite understand what Lord 
Derby was putiing, and can imagine 
-ff"* - _i of the kind happening. Then, 

. w . have thought it was open on 
the paragraphs as they stand, 
those were translated into ai -•.( or 
Parliament, for the Governor-General 
then to intimate to the legislature that 
if they insisted on a particular Clause, 
amendment, or whatever it is, going 
through he shall withhold his assent, or 
he thinks that it is repugnant or what- 
ever it is; he gives them notice at once. 

Earl of HerhyS] He will have no power 
to prevent the discussion; he will have 
to allow the discussion to go on, and 
simply say “ If you pass it, it invali- 
dates my assent 

Marquess of Heading, 

11.888. Yes. I shall not give my 
assent to the Bill ’ * ? — ; I see Lord 
Derby^s point. Let me put it into a 
concrete form. Perhaps a question on 
.which a discussion took place in certain 
circumstances might be especially 
dangerous would be a question discuss- 
ing, we will say, the ratio of the 
exchange of the rupee, where mere dis- 
cussion may stimulate speculation one 
way or the other. His point would be 
that although a Bill had started all 
right, in the course -of the Bill a discus- 
sion of that kind was started and there 
would be no means of stopping it. 

Sir Mari Singh Gour, 

11.889. There is a means of stopping it 
because in Standing Orders the Presi- 
dent of the Assembly cannot allow a 
discussion which enlarges the scope of the 
Bill. That is covered by the Standing 
Orders of the Legislative Assembly? — 
Yes. Anyhow, if I may, I would like to 
look into this point and consult my Con- 
stitutional advisers about it. 

Lord Snell. 

11.890. Would it not happen, if Lord 
Derby’s suggestion were operative, that 
the Governor could at any time prevent 
the exploration of a subject which a 
discussion afforded? He would say • “If 
this goes on I shall do so and so ”. 
Therefore, it would seem to restrict the 
free inquiry into the possibilities of a 
question? — am inclined to think that 
our proposals do cover the contingency 
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m mind, anyhow where danger niight be 
inroired. After all, the Governor- 
General has very free powers in the held 
of his special responsibilities, and it 
iniglit well be in the kind of case that I 
have mentioned that he could intervene 
under his special powers in the interests 
of the credit of India, but upon points 
like that I should like to consult my 
advisers. 

Lord Hanlceillour,'} The point made by 
Lord Derby amounts to no more than 
the power the Speaker has at present in 
the House of Commons of ruling that a 
Bill by amendment has gone beyond its 
scope and can no longer proceed. 

Sir Austen Chamberlain. 

11.891. I do not think that one can 
treat this quite as a matter to be 
settled by the technicalities of our pro- 
cedure, as to whether a particular pro- 
posal is within the scope of the title of 
the Bill. Let me put a specihe case: A 
Draft Bill is submitted to the Governor- 
General and he says : ** I cannot allow 
a discussion to take place on this Bill. 
I cannot allow this Bill to he intro- 
duced, because of such and such a 
clause The Clause is thereupon with- 
drawn and the Bill is introduced with- 
out It. To that, the Governor-General 
assents. In the course of the discussion, 
the very Clause to which he took excep- 
tion in the first instance is moved as an 
amendment: I assume it is within the 
title and scope of the Bill — ^the discus- 
sion which he intended to prevent, T sub- 
mit, he has no power of preventing 
under your proposals as they now stand. 
All that he can do is to intimate that if 
that Clause is inserted in the Bill he 
will refuse his assent; hut the discussion 
which he was anxious to prevent would 
have taken place? — ^Yes. I will certainly 
take into account what Sir Austen has 
said. As I said just now to Dol'd Derby, 
I should like to look into this point in 
connection (with the power of the 
Governor-General under his special re- 
sponsibilities. I think it is possible that 
we may be covered there, but I will look 
into the point. 

Marquess of Salisbury. 

11.892. The Secretary of State, when 
he considers it will remember, will he 
not, that the remedy of refusing his 
assent to the whole Bill may import so 
much consequences on the other pro- 
visions of the Bill that the Governor- 


General migiiTi easily shrink from doing 
so merely in order to correct the iniquity 
of one clause. I hope he will realise that 
this big method of refusing the whole 
Bill IS one which might not be always 
available for him? — ^Yes. I should not 
admit that it will not always be avail- 
able to him, hut I would agree with Lord 
Salisbury that it is a very big weapon 
and one only wishes to bring it into 
action in the last resort. 

Earl Winterton.^ May I ask a question 
on the last point raised by my noble 
friend, Lord Salisbury? Is there not a 
further safeguard under Proposal 90 .P 
That also deals with the point which Sir 
Austen Chamberlain put, in the Second 
situation which he visualised. Sec- 
tion 90 is ‘‘ Any Act assented to by the 
Governor or by the Governor-General 
will within 12 months he subject to dis- 
allowance by Hie Majesty in Council.’’ 
So, if, therefore, the point which Lord 
Salisbury put, or if the situation put 
by Lord Salisbury developed or the 
situation put by Sir Austen Chamberlain 
some time ago arose 

Earl of Derby, 

11.893. No; that does not deal with 
the point Lord Salisbury raised? — ^Lord 
Winterton is right to this extent that 
paragraphs 89 and 90 must be all read in 
connection with these Clauses as an addi- 
tional safeguard. 

Sir Austen Chamberlain. 

11.894. But the Secretary of State will 
see that if, owing to the fact that there 
is so much that is valuable in the Act 
as a .whole and, indeed, necessary, the 
Viceroy hesitates to refuse assent to the 
whole because of one particular clause, 
that reasoning will affect the Secretary 
of State’s action just as much as the 
Viceroy’s F— Yes. 

11,885. That is Lord Salisbury’s point? 
— Yes. 

11,896. And is quite distinct from 
what, I think, was Lord Derby’s point 
and mine, which was that a discussion 
which the Viceroy intended to- forbid 
and had forbidden on introduction as a 
condition of his assent to the introduc- 
tion, might take place on an amendment 
subsequently?— Yes. I am seized of both 
those issues and they are important 
issues. Sir Austen, no doubt, has in 
mind the provisions in Proposal 88. 
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Earl of Derby. 

11,897. That does not quite cover the 
X>oint which has been raised, but, as the 
Secretary of State says, he will kindly 
look into it, may I leave it like that? 
— Yes. 

Mr. M. B. JayaJzer. 

11.893. May I ask the Secretary of 
State’s attention to Proposal 52, .which 
will meet with this iioint where power is 
given to the Governor-General to make 
rules of Procedure: ‘‘ The Procedure and 
conduct of business in each Chamber of 
the Legislature will be regulated by 
rules to be made, subject to the pro- 
visions of the Constitution Act, by each 
Chamber; but the Governor-General will 
be empowered at his discretion, after 
consultation with the President, or 
Speaker, as the case may be, to make 
rules — (a) regulating the procedure of, 
and the conduct of business in, the 
Chamber in relation to matters arising 
out of, or affecting, the administration 
of the Reserved Departments or any 
other special responsibilities with which 
he is charged.” He may make a rule 
under this power that all amendments of 
the character contemplated in this 
present question will be moved sub- 
ject to certain restrictions, and he has 
power to make special rules affecting the 
conduct and procedure of matters relat- 
ing to special responsibilities in the 
Reserved Departments. He can act 
under that and make rules? — ^That was 
the reason that I gave the answer that 1 
did to Lord Derby just now. He has 
really got to take into account all the 
various provisions. 

Marquess of S'alisbwry. 

11.899. I understand the Secretary of 
State is going to be good enough to let 
us have some little note to explain how 
the Government really intends these 
clauses to work. I know they were very 
intricate. I hoipe the Secretary of State 
will realise that I did no more than my 
duty to call his attention to the ques- 
tion? — am much obliged to liOrd Salis- 
bury for raising the point. That is just 
the reason why we are all here, that 
snch points and similar points should be 
raised. 

11.900. He will let us have some note 
to explain the two points, what I may 
call the inadvertence point and the 
amendment point? — ^Yes. 


Marquess of ^alisbury.1 And there is 
another point which I am going to call 
attention to in a moment. 

Archbishop of Canterbury. 

11,901. Before we pass from that. 
Secretary of State, there is still a little 
difficulty which has been raised about 
which I am not clear. Supposing all the 
consents necessary have been obtained 
and the Act is passed and has nob been 
challenged, and then later on someone 
affected raises the point that after all 
it wa-s repugnant to an existing Act of 
Parliament, then, as was said, recourse 
must be had to the Courts. But what 
Court would decide an issue of that 
kind? — ^Would there be an issue of that 
kind for a Court? Would not the defini- 
tion of repugnancy rest with the 
Governor-General and the Secretary of 
State ? 

Marquess of Salisbury.'} No; surely 
not. 

Sir Sari 8mgh Gour.] No. Even under 
the present law if it happens to he re- 
pugnant to an Act of Parliament any 
Court of law has got the jurisdiction to 
declare that it is so repugnant, and to 
the extent that it is repugnant, it is 
ultra vires and inoperative. 

Lord Eustace Percy.'] Surely that is not 
the case. The question is : The Court 
decides that it is repugnant to an exist- 
ing Act of the Imperial Parliament; 
but, under these proposals, if it has been 
passed and given assent to by the Indian 
Legislature, it will override that Act of 
Parbament, 

Sir Hari Singh Gour.] No. 

Lord Eustace Percy.] Yes; surely that 
is so. 

Mr, Zafrulla Khan.] Indeed, it will. 

Sir Eari Singh Gov/r.] The question of 
repugnancy to he determined by the 
Court will only arise when an Act is 
passed by the Indian Legislature. 

Mr. Zafrulla Khan.] But supposing it 
finds it is repugnant to an Act of Par- 
liament, but it is not repugnant to any 
of the Acts or matters affected in para- 
graph 110, then it will say: “This re- 
quired prior assent.” Not having re- 
ceived prior assent, it would have been 
invalid, but that defect has been cured 
by subsequent assents, and, therefore, it 
is valid. 

Sir Eari Singh Gour.] You are only 
stating a specific case. 

Marquess of Beading.] May I ask one 
question, my Lord Chairman, upon this? 
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I do not ivaiit to iiicerrene, if I can 
help It, in a debate of this kind which 
threatens to be a debate between lawyers, 
la, not this after all a question which 
will have to be considered and proper 
attention given to it and advice taken 
upon the subject? Is it a matter if it 
is in legal doubt to be discussed between 
us across the floor' Can we get any 
further with it? 

Marquess of Salishury.l I do not want 
to press the matter any further. AH I 
wanted was the Secretary of State with 
his advisers to consider these points. I 
think it is clear that the Committee 
would wish that repugnancy should be 
always challengeable unless there is the 
prior consent of the Secretary of State 
it ought not to be possible to vary an 
Imperial Act of Parliament which slipped 
through by simple inadvertence. 

Sir Han Singh Gowr.] Even the pre- 
vious consent of the Secretary of State 
win not cure the repugnancy if it is 
there. 

Marquess of Salishwnj, 

11,902- That is a matter we are not 
sure about ? — I can say no more than 
that this type of question has been very 
carefully considered by the Constitutional 
lawyers in Whitehall and I will discuss 
it again with them. I think it may 
well be that somewhere or other in the 
White Pai>er proposals we meet the 
kind of contingencies that have been 
been ^ suggested ; but, anyhow, we will 
look into it and we will circulate a note 
to the Committee. 

Lord Irmn, 

11,903. Might I ask the Secretary of 
State when he does circulate that note 
if he would, for the benefit of the Com- 
mittee, and indeed of myself (I ought 
to know it, but do not) outline exactly 
iwhat is the present position of the 
Governor-General with regard to an 
amendment that may he introduced in 
the kind of form that Sir Austen Cham- 
berlain anticipated that itself, if it 
had been in the shape of an original 
Bill, would have required previous sanc- 
tion? — Yes. 

Earl W%nierton.'\ I wish to place on 
record one thing. I hope my noble 
friend. Lord Salisbury, will not think 
I am discourteous when I say that I 
demur to the use of the phrase he has 
just used. Ko Member can bind the 
Committee until the OonLmittee has come 


to a decision. My noble friend is en- 
titled to ask for an opinion. He used 
a phrase, and I do not agree to his 
views on this point, and I do not assent. 

Marquess of Salisbury,'] I apologise. I 
ought not to have used the phrase. I 
did gather that that was the general 
impression, but I am wrong, and I will 
not say another word. 

Earl ’Winterton.] It may be, but it 
has not been put to the vote. 

Marquess of Salisbury,] No. 

Archbishop of Canterbury. 

11.904. The Secretary of State will con- 
sider in his note the further point that 
supposing a challenge is made of an 
existing Act on the ground that it was 
repugnant what Court will be available 
to decide that issue? — ^Yes. 

Marquess of Salisbury, 

11.905. Now, Secretary of State, may 
I leave what I may call the technical 
part and go to a substantial point? The 
authority which is going to allow this 
legislation to be introduced is the 
Governor-General not the Secretary of 
State, but, I presume the Goveirnorr 
General is always in touch with the 
Secretary of State in matters of this 
kind? — The Governor-General at his dis- 
cretion. 

11.906. No doubt, but I do not press 
that. In small matters it might easily 
be that the Governor-General would not 
think it worth while to consult the 
Secretary of State. However, let us 
pass that by. At any rate, the 
Governor-General is the authority. I 
suppose the Secretary of State will say 
that the Governor-General, through the 
Secretary of State, is responsible to 
Parliament ? — ^Noiw. 

11.907. I am now, if I may say so, 
dealing with substantial matters, not 
small matters? — Yes. 

11.908. Substantial modifications of an 
Imperial Act of Parliament .P — ^Yes. 

11.909. The Governor-General assents 
to its introduction. Is the Parlia- 
mentary control over that really secured? 
There is no doubt that the Governor- 
General would not act except with the 
leave of the Secretary of State in a 
matter of importance, I mean, but both 
Houses of Parliament here would not 
have authority. The House of Commons 
no doubt would, but the Governor- 
General might assent, with the leave of 
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the Secretary of State, to important 
modihcations of the Imperial Statute 
without any assent from the House of 
Lords at all? — The position is just the 
same now. 

11.910. But then we are dealing with 
a very different situation in the future. 
There is going to be a semi-independent 
Legislature with a responsible Govern- 
ment in India, and they are apparently 
to have the power, with the consent of 
the Governor-General, to vary Imperial 
Statutes, and the British Parliament is 
not to be consulted at all? — I would 
have thought myself that in eases of this 
kind — Lord Salisbury said himself in his 
question that he was talking of cases of 
substantial importance. 

11.911. Yes? — I would have thought 
that cases of that kind cannot be dealt 
with without the full knowledge of 
Parliament. These things do not happen 
in a minute or in an hour, or in a day. 
These big questions presumably excite a 
good deal of controversy both in India 
and here. Parliament is fully seized of 
what is going on. The Press is fully 
seized of it. I should have thought the 
control of Parliament and the Secretary 
of State would have remained very 
effective. 

11.912. The Secretary of State will see 
the distinction, will he not? These Acts 
which are to be susceptible of modifica- 
tion by the Indian Legislature are Acts 
assented to by both Houses of Parlia- 
ment after the full procedure which we 
go through in forming an Act of Parlia- 
ment. They are to be modifiable with 
the consent alone of the Governor- 
General acting with the consent of the 
Secretary of State. That is a very 
different thing. Both Houses of Parlia- 
ment are not consulted at all. One 
House of Parliament might check the 
Secretary of State if they thought he 
was going wrong. The other House of 
Parliament might be entirely ignored? — 
But if the questions were of such import- 
ance as Lord Salisbury suggests then 
surely the way to deal with them would 
he to extend the list in paragraph 110. 

11.913. No? — ^That is a matter for the 
Committee to consider. My own view is 
that we have covered these important 
questions under paragraph 110. 

Sir Hari Singh Gow.] May I draw 
the attention of the Secretary of State 
to a decision arrived at at the Third 
Bound Table Conference dealing with the 


question raised by the noble Lord? It is 
pointed out at page 60 of the proceed- 
ings of the Third Bound Table Confer- 
ence : “ The existing Gk)vernment of 

India Act embodies various provisions, 
all taken from earlier Acts, which place 
limitations upon the powers of the 
Indian Legislatures. The general effect 
of these provisions is inter alia that any 
legislation passed in India, if it is in any 
way repugnant to any Act of Parliament 
applying to India, is to the extent of 
the repugnancy null and void. It was 
felt that the form of these old enact- 
ments would be inappropriate for 
adoption as part of the Constitution now 
contemplated — a constitution very 
different in character from that of which 
they originally formed part; and that in 
substance^ also, they would he un- 
necessarily rigid. There are certain 
matters which, without question, the 
new Constitution must place beyond the 
competence of the new Indian Legisla- 
tures and which must be left for Parlia- 
ment exclusively to deal with — namely, 
legislation affecting the Sovereign, the 
Boyal Family and the Sovereignty or 
Dominion of the Crown over British 
India; moreover, the Army Act, the Air 
Force Act and the Naval Discipline Act 
(which, of course, apply to India) must 
be placed beyond the range of alteration 
by Indian legislation; and it may also 
be found necessary to place similar 
restrictions on the power to make laws 
affecting British nationality. But, apart 
from these few matters, it w-as held that 
the new Indian Legislatures, Federal or 
Provincial, can appropriately be given 
power to affect Acts of Parliament (other 
than the Constitution Act itself) pro- 
vided that the Governor-General acting 
‘ in his discretion ’ has given his previous 
sanction to the introduction of the Bill 
and his subsequent assent to the Act 
when passed : in other words, the com- 
bined effect of such previous sanction and 
subsequent assent will be to make the 
Indian enactment valid even if it is 
repugnant to an Act of Parliament apply- 
ing to India.^’ 

Marquess of Salisbury,] We have gone 
hack to repugnancy, have we? 

Mr. Zafrulla Khan.] Will you read 
on? 

Sir Hori Singh Gour.] Yes. “ In his 
decisions on the admissibility of any 
given measure the Governor-General 
would, of course, on the general consti- 
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tutional plan indicated in the Report on 
the Special Powers of the Governor- 
General and Governors, be subject to 
directions from the Secretary of State. 
Beyond a provision on these lines no 
further external limitation on the powers 
of Indian Legislatures m relation to Par- 
liamentary legislation would appear to 
he required.’’ 

Marquess of Beading,'] What page is 
that? 

Sir Rari Singh Gout.] Page 60 of the 
proceedings of the Third India Round 
Table Conference. 

Mr. BtLTfcr ] I think it is page 63 of 
the English edition. 

Mr. Zafrulla Khan,] It is in that green 
book. 

Lord Eustace Percy, 

11.914. Secretary of State, you made a 
slip just now, did you not, when you 
said that the position was the same at 
present. I do not think you mean to say 
that. At present, even with the consent 
of the Secretary of State, the Indian 
Legislature would have no power, for in- 
stance, to amend the Merchants Shipping 
Act? — ^Lord Eustace is quite right. I 
was speaking in rather general terms, and 
my statement was not accurate in de- 
tails. 

Marquess of Salishuiy. 

11.915. I am sorry to have detained 
the Committee so long, but may I just 
call attention to this point. I do not 
want to press it. I think the point I 
have suggested to the Secretary of State 
about the want of control by -both Houses 
of Parliament is a very material one, 
and an almost vital point in certain re- 
spects, but I do not want to press it. 
He quite sees the point .P — ^Yes. 

11.916. May I just mention Paragraph 
120 now? — ^Yes. 

11.917. That extends the procedure of 
No. 119 to the Provincial Legislatures? 
--Yes. 

11.918. The Governor-General is still 
the assenting party; it is not the Gov- 
ernor; it ia the Governor-General still, 
but it is the Provincial Legislature. I 
would ask the Secretary of State to re- 
member that diflcult though it may be to 
detect repugnancy in the case of Central 
Xiegislation, the difl5.cnlty is multiplied 
when every Provincial Act has to be 
equally watched, because each of the Pro- 
vincial Legislatures may make the same 
mistake about legislating repugnant to 
an Imperial Statute and the Governor- 


General’s attention may not be called to 
it, and the same difficulty about amend- 
ments may arise in the Provincial Legis- 
latures. Who is to tell the Governor- 
General when all these things are going 
on in the Provincial Legislatures? — do 
not believe myself there is going to be 
the kind of difficulty that Lord Salis- 
bury suggests. 

11.919. It is evident it will multiply 
the difficulty very much.P — ^Would Lord 
Salisbury repeat that question? 

11.920. It is clear that the difficulties 
to which the members of the Committee 
have called attention, of inadvertance 
and of amendments repugnant to an Im- 
perial Act of Parliament will be multi- 
plied when you consider that the difficul- 
ties apply to every Provincial Legisla- 
ture just as they do to the Central 
Legislature P — ^No, I would not agree. 
The difficulties are much less in the Pro- 
vincial Legislatures. The scope of their 
powers is much more restricted and I 
think it will be seen that in the Pro- 
vincial field there is far less likelihood 
of cases of repugnancy than there would 
be in the Federal field. I think, there- 
fore, the cases that Lord Salisbury has 
in mind are less likely to arise in the 
Provinces. 

11.921. That may be so, of course? — I 
think .when they do arise, because they 
are rarer, greater publicity will attach 
to them, and I would think that adminis- 
tratively there would be no great diffi- 
culty in following the course of events. 
At present there is a considerable 
amount of legislative work done in the 
Provincial Councils. We follow it very 
closely here. I know I think pretty well 
what is happening in every Provincial 
Council. We have reports of their Bills. 
That would continue. The Governor of 
the Province would be the agent of the 
Governor-General, He would be follow- 
ing these events with great care, and I 
would have thought administratively 
there would not he the kind of difficulty 
Lord Salisbury suggests. 

11.922. The Secretary of State is 
always an optimist and I am very glad 
he is? — might retort that Lord Salis- 
bury is always a pessimist. 

Marquess of Salisbury.] Are yon very 
glad of that, too? 

Marquess of Beading,] May I make 
one suggestion on that? 

Marquess of Salisbury.] May I put one 
more question? 
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Marquess of Heading.'} Certainly. 

Marquess of Salishury.} The Secretary 
of State will realise that in these diffi- 
cult matters the Governor will be fur- 
nished with no sufficient staff; he will 
not have a regular lawyer upon his staff; 
he Vv’ill have a very diminished staff, we 
are told. 

Earl of Lytfon.} He will have a legis- 
lative department with experts to advise 
him on all Bills that are introduced. 

Marquess of Salisbury.} Will he have 
that staff after the change? 

Earl of Lytton.} Surely. 

Archbishop of Canterbury.} Provision 
is made for him to have what staff he 
pleases. 

Marquess of Heading.} We always have 
to remember in the case that was put 
by Lord Salisbury, of the Act possibly 
getting through and getting the assent 
of the Governor or Governor-General, 
that there is still the provision of para- 
graph 90, and that is, that notwith- 
standing that the Act has been assented 
to by the Governor or the Governor- 
General it will, within twelve months, 
be subject to disallowance by His 
Majesty in Council. 

Marquess of Salisbury.} Yes; but that 
is the whole Act. 

Marquess of Beading.} I am only 
pointing out that it is an additional 
safeguard. That is all. 

Marquess of Salisbury. 

11,923. I only wanted to point out that 
all these difficulties of the Central Legis- 
lature are repeated in the Provinces and 
exactly in the same way the want of 
Parliamentary control of the Imperial 
Parliament which might be called atten- 
tion to in the case of the Centre will be 
true in the case of the Provinces, too, 
so that the Imperial legislation might 
be modified with the assent of the 
Governor-General by the Provincial 
Legislature without the assent of the 
House of Lords? — ^Lord Salisbury has 
drawn his own conclusions from his ques- 
tions and my answers. No doubt each 
Member of the Committee will draw his 
own, too. 

Sir Austen Chamberlain.} I have no 
questions, excepting to reserve a possible 
right to ask questions. 

Lord Irwin.} I do not want to ask the 
Secretary of State a question, but I want 
to clear up a point to which Lord Salis- 
bury has called attention. I do not 


quite follow in what respect he conceives 
that the control of the House of Lords 
in all these matters will be better or 
worse in future than it is to-day. He 
is contemplating a state of affairs in 
which the Governor-General and the 
Secretary of State behind him have sanc- 
tioned some project affecting an Imperial 
Act which he might deprecate. We all 
know what would be the procedure in 
Parliament at the present time if that 
were done, and it may well be our view 
that the House of Lords has very limited 
power in regard to it, but I do not 
quite follow in what respect he conceives 
that position to be worse under the 
future conditions. 

Marquess of Salisbury.} It is quite 
clear that the situation, when you have 
a responsible government putting great 
pressure upon the Governor or the 
Governor-General is very, very different 
from what it is at the present time. 
These matters which are repugnant to 
an Imperial Act of Parliament might 
easily be pressed through by Indian 
public opinion, and then they would be 
assented to. The introduction of them 
would be assented to by the Governor- 
General acting with the consent of the 
Secretary of State and the two Houses 
of Parliament might be ignored. In the 
case of the one it would be fatal; in the 
case of the other they might, in England, 
turn the Government out. 

Earl of Lytton. 

11.924. I think some confusion has 
perhaps arisen from a discussion of these 
Clauses 119 to 121 on the assumption 
that they introduce a new procedure. Is 
it not true, Secretary of State, that the 
effect of these Clauses is merely to limit 
the necessity for the previous sanction of 
the Governor-General or the Governor to 
certain cases specified in these Clauses 
instead of, as at present, to the intro- 
duction of all Bills? Is it not the case 
that at the present time all legislation 
has to obtain the sanction of the 
Governor-General before it is introduced? 
— Yes; certainly. 

Sir Hari Singh Gout. 

11.925. No; not all?— I beg ^ your 
pardon. Before it is introduced, did you 
say? Only the questions enumerated in 
Section 67 of the Government of India 
Act. 
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Earl of Lytton. 

11.926. Yes. For those Glauses all 

leg’slrtior ha«! to obtain the consent of 
: o •:-r-'-:rioiv.l?— Yes. 

11.927. And the effect of Clauses 119, 
120 and 121 is to reduce that number? — 
It reduces it in one direction. It does 
extend it, though, in the matter of Acts 
of the Imperial Parliament now governed 
by Section 65. 

11.928. But the procedure of refusal or 
granting consent to the introduction of 
legislation exists to-day, and, therefore, 
when questions are ask^ as to how the 
Governor-General or the Governor shall 
know whether these conditions specified 
are violated or not, surely the answer 
may be drawn from the present experi- 
ence of a Governor-General or a 
Governor. He has his legislative depart- 
ment, he has bis advisers, and it is the 
business of those advisers to scrutinise 
all Bills to see whether they raise such 
points as will necessitate the refusal of 
the sanction to introduction. Is that 
not so? — It is true that we have based 
our proposals generally upon existing 
procedure. 

11.929. And in so far as the Governor- 
General and the Governor under the Con- 
stitution Act will still have certain duties 
to refuse consent to a Bill in certain 
circumstances, am I not right in assum- 
ing that both the Governor-General and 
the Governor will continue to have 
advisers who will scrutinise legislation to 
see whether the points raised in these 
paragraphs are ^ be found in any par- 
ticular Bill, and advise him about it? — 
I imagine the practice .will be very much 
the same. One of the Constitutional dif- 
ferences — and the Committee should not 
ignore this fact — is that the legislative 
department presumably will be a part 
of the Federal or the Provincial Govern- 
ment. That, of course, does make a 
Constitutional difference. That does not 
exclude the possibility of the Governor- 
General or the Gk>vemor obtaining what 
advice he requires of his own. 

11.930. But it would not be, would it, 
beyond the competence of the legislative 
department .which advises the Federal 
Government also to advise the Governor- 
General in respect of such functions as 
may be raised by these paragraphs ? — 

I am expecting that the Legislative De- 
partment would give advice of that kind. 
It is, of course, conceivable that you 
might have an acute difference between 


the two sides of the Government. I 
hope it will not take place, but it is 
conceivable that there might be that 
difference. If so, the Governor-General 
must be competent to take his own deci- 
sion. In a case of that kind, presumably 
it would be a controversy of substantial 
importance with all the publicity attach- 
ing to it and with a very close scrutiny 
taking place from Whitehall and the 
Imperial Parliament. 

Lord Eustace Percy.'} If Lord Lytton 
will allow me to intervene, there is this 
practical difference, too, surely at the 
present moment. The Legislative De- 
partment has got to advise the Governor- 
General whether a Bill which it is de- 
sired to introduce affects certain speci- 
fied things, specified in Section 27 of 
the Government of India Act, and that 
is a perfectly simple job. But now they 
will have to advise the Governor-General 
whether this proposed legislation contra- 
venes any Imperial Statute whatsoever. 

Mr. Zafrulla Khan.} Affecting India. 

Lord Eustace Percy, 

11.931. Affecting India, which* after 
all, is practically a much more difficult 
job, is it not? — agree. 

Earl of Lytton. 

11.932. One more question on the point 
raised by Lord Derby. Would not his 
point be met by requiring the consent 
of the Governor-General not merely . to 
the introduction of any legislation which 
does the various things set out in that 
paragraph but also to any amendment 
to a Bill which would have the same 
effect. Would there he any objection to 
including those words? — I will certainly 
consider Lord Lytton* s suggestion, and 
1 will look into it with the question 
generally. 

Earl W interton, 

11.933. I only desire to ask the Secre- 
tary of State one question, reverting to 
tke point put by Sir Austen Chamberlain. 

I understand Sir Austen Chamberlain to 
suggest that under Section 121, this 
situation might arise, in which the 
Governor-General had in error failed to 
notice that a Bill could not have been 
introduced — ^that is to say, had failed to 
withhold his consent, and then after- 
wards, in error also, had given his assent. 

I may say that I think it is rather an 
extreme case, but that I understand was 
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the point put by Sir Austen Chamber- 
lain. Would not that be effectively 
covered for all practical purposes by 
Section 90, which says: “Any Act 
assented to by the Governor or by the 
Governor-General .will within 12 months 
be subject to disallowance by His 
Majesty in Council ” ? In other words, 
may I put the point in this way. While 
it is conceivable that a situation might 
arise in which the Governor-General in 
error both failed to withhold his consent 
and afterwards gave his consent, it 
would be unlikely that this would not be 
noticed by the Secretary of State here 
and by his advisers? — I agree with Lord 
Winterton, but, as I say, i will bring 
up these points in the Note I am going 
to circulate. 

Sir Austen GJiamlerlain.'} I think my 
point was answered to my satisfaction 
by Lord Reading. Provided the Secre- 
tary of State concurs with Lord Reading, 
which I imagine he will do, I will be 
satisfied. 

Earl Winterton. 

11.934. But I was not satisfied? — 1 
will try to satisfy everybody. 

Earl Wtnterto7i.'} I was anxious to get 
the answer on the point which Sir 
Austen Chamberlain put. That is aU I 
have to ask. 

Mr. Cocks, 

11.935. Secretary of State, if a 
Governor gives his prior assent to a 
measure which subsequently in the 
course of discussion is amended in such 
a way as to contravene the stipulations 
laid down in paragraph 119, it is always 
possible for the Governor-General to 
remit the Bill to the Chambers, asking 
them to reconsider it. If so, would not 
that meet the point raised by Lord 
Derby ? — ^That was one of the (points 
which we were discussing to some extent 
just now, was it not? It is so. Para- 
graph 88 also bears upon proposals of 
that kind. 

Lord tSnell.2 Secretary of State, when 
you are looking into this matter, will 
you bear in mind the point that I put 
which has been rather intensified by 
Lord Lytton’s suggestion that the amend- 
ments might be vetoed before discussion? 
Is it not possible that it will happen in 
the legislature, as frequently happens in 
our awn, that amendments serve the very 
useful purpose of exploration, and are 


often introduced with the connivance or 
good-wiU of the Government itself, in 
order that a subject may be enquired 
into and opened up. I should expect 
that it would cause the greatest dissatis- 
faction if that sort of enquiry were 
restricted. 

Dr. B. B. Ambedhar.'] The whole 
object of these Clauses is to stop the 
discussion which is going to affect the 
field of special responsibilities. That 
is the underlying purpose of these 
Clauses. 

Sir Bari Singh Gout.] That is not to 
stop discussion? 

Dr. B. B. Ambedkar.] Then what is 
the object of previous consent? 

I was not sure whether Lord 
Snell wae expressing his opinion or 
whether he was putting a question. 

Lord Snell. 

11.936. X was asking you if you would 
kindly look into the matter at the same 
time? — Yes; at the same time. 

Mr. Morgan Jones, 

11.937. As I understand it. Sir Samuel 
Hoare, the position in future will be 
that the Indian Legislature will not in 
any way be able to amend the Constitu- 
tion Act of its own free will? — ^Yes, save 
as provided in the Act. 

11.938. Might I ask whether the Secre- 
tary of State has contemplated that as 
experience grows of the operation of the 
Constitution Act it might be desirable 
for the Indian Legislature to express 
itself as to possible lines of development. 
What procedure would be open to them 
to express their views in that matter? — 
It would be possible, I suppose, to have 
a resolution upon which a discussion 
could be based. 

11.939. Just resolutions? — ^Yes. 

11.940. On the second lioint which Lord 
Snell raised a moment ago, the Secretary 
of State would agree that the Governor- 
General will already be heavily armed 
with powers of veto and reservation, and 
so on, whenever he feels that the Indian 
Legislature is liable to pass them by dis- 
cretion, as we call it.P — Yes. 

11.941. Would not the Secretary of 
State therefore agree that to offer to the 
Governor-General the right to intervene 
in the middle of a discussion of a Bill 
because he apprehends the effect of cer- 
tain amendments proposed is a little 
dangerous in so far as it might bring the 
Governor-General into conflict unneces- 
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sanly with the Legislature, and too fre- 
quently perhaps? — I am not expecting 
myself that cases of this kind will often 
arise, for this reason: The cases of im- 
portance are so obviously covered either 
by paragraph 110 or by the powers that 
the Governor-General and the Provincial 
Governors have in the field of their 
special responsibilities. 1 would there- 
fore take the view that the exercise of 
these powers will be infrequent, and I 
am not sure whether I agree with Mr. 
Morgan Jones that to intervene at one 
period in a discussion is likely to create 
more controversy than intervention in 
another period; but, after this discussion 
this morning, I will take these points of 
view into account in the note that I 
will circulate. 

11.942. Thank you ; then I will not ask 
anything further upon that. May I call 
the -attention of the Secretary of State 
to the last part of the sentence in para- 
graph 119? The Indian Legislature may 
not discuss matters relating to “ the 
procedure regulating criminal proceedings 
against European British subjects?^’ I 
would like to get to know precisely what 
this means in view of the incident which 
has happened in the Empire recently? — 
Yes. I will tell Mr. Morgan Jones and 
the Cbmmittee what is the position. The 
position ia this: It is a question which 
has in the past stirred upv a very great 
deal of bitterness. Indian administra- 
tors will remember that in the last 
generation it stirred up acute bitterness 
here and in India. Fortunal;ely, feeling 
is now much less heated on this subject 
and a compromise has been accepted. 
Sir Malcolm Hailey could tell us the de- 
tails about that compromise because I 
think he was influential in bringing the 
European community and the Indian 
communities together upon the subject. 
We were so anxious that this contro- 
versy should not be revived, in view of 
the fact that the compromise is working 
not unsatisfactorily, that we did put this 
issue into the list of questions that could 
only be discussed with the previous 
sanction of the Governor-General. 

Marquess of heading, 

11.943. That compromise Sir Tej 
Bahadur Sapru at that time had a con- 
siderable part in ; I think it was in 1924 ? 
—Yes. 

11.944. And then a Bill was passed to 
that effect as a result of it. The whole 
matter was discussed during the time 


of my holding office and Sir Malcolm 
Hailey had to do with it also, hut the 
effect of it was that the compromise was 
reached between both Indian and 
European members and that a Bill was 
passed which was carried into effect, and 
I do not think any question has arisen 
about it since. I think that is right, 
is it not, Sir Malcolm.? — (Sir Malcolm 
Sailey,) Yes; that is so — ^1923. 

Mr. Morgan Jones, 

11.945. I am glad to hear there has 
been a compromise, hut I am really 
entirely in the dark as to the nature of 
it, and I am really disturbed about it? 
— (Sir Samuel Hoare.) I can tell Mr. 
Morgan Jones in a sentence what is the 
nature of the compromise; Sir Malcolm 
will correct me if I am wrong. Criminal 
cases in which Europeans are involved: 
First of all, there is a procedure under - 
which they are tried by two magistrates, 
and, secondly, in the jury, which is a 
mixed jury, the accused has a majority 
of his compatriots, European, if he is a 
European; Indian, if he is an Indian. 
(Sir Malcolm Hailey.) It withdraws the 
previous bar under which no European 
subject could be tried by an Indian 
Judge. 

11.946. That is withdrawn.? — (Sir 
Samuel Hoare.) That is withdrawn. 

Sir Hari Singh Gour.^ In case there 
should be any misunderstanding on the 
subject, I happen to be one who took an 
active part in the discussion whioh 
culminated in the amendment of the 
Criminal Procedure Code. It was not a 
compromise but an understanding 
reached between the representatives of 
the two communities, in which both 
communities had to give and take, but 
it was not a compromise in the strict 
legal sense of the term. 

Marquess of Beading.’] Is not a com- 
promise an understanding? 

Sir Hari Singh Gour.] The fact is that 
negotiations took place, and we took 
counsel together and, without the con- 
sent of the other party; and the other 
party without our consent accepted the 
situation as it was presented to the 
Legislature in the amending Act of 1923. 

Earl of Derby.] In other words, it was 
accepted by both sides and has worked 
perfectly well ever since. 

Sir Hari Singh Gour,] I do not know 
whether Sir Henry Gidney would like to 
add anything upon that subject? 
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Lieut.-CJol. Sir H, Gidney,~\ I was a 
Member of that Committeej but I shall 
reserve my remarks, my Lord Chairman, 
until a later stage of the Proceedings. 

Lord Hankeillour, 

11,947, There is one point, Secretary 
of State, which I do not think quite 
came out in the beginning of the dis- 
cussion. I take it, first of aU, that the 
effect of Nos. 110 and 119 taken to- 
gether IS thab, unless debarred by 
No. 110, the Legislature with the con- 
sent ol the Governor-General can amend 
any Act of this Parliament,!^ — (Sir 
Samuel Home.) Yes. 

11,94S. One of the provisions of 
No. 110 is to debar anything repugnant 
to or contrary to the Constitution Act, 
hut there are a certain number of per- 
haps borderline matters which I will 
illustrate in a moment .which I am not 
sure would he affected by that or nob. 
For example, if I might ask the Secre- 
tary of State to turn to page 117, Item 
60, it says there: “Police (including 
railway and village police) except as re- 
gards matters covered by the Code of 
Criminal Procedure.’’ The point I want 
to put is : Does that, by implication, 
make the Code of Criminal Procedure a 
part of the Constitution Act and would 
it not therefore be amendable under the 
operation of Proposal 110 .P — No. This is 
an item in the list of subiects that are 
exclusively provincial. 

11,949. Quite so, but it there brings in 
the Code of Criminal Procedure as a 
limiting power on the Provincial 
Governments, and I submit that it may 
be that that makes the Code of Criminal 
Procedure .which is assumed to be 
operating a part of the Constitution 
Act? — Noj the Code of Criminal Pro- 
cedure is not an Imperial Act. 

11,960. Was it not passed under the 
Statute of the sixties? — It is an Indian 
Act. 

11.951. It is a purely Indian Act? — ^It 
is a purely Indian Act. 

11.952. I beg your pardon; I thought 
it was an Act passed after the Mutiny? 
— ^No, it is a purely Indian Act. 

11.953. Then that answers that ques- 
tion? — ^Yes. 

11.954. There is another question 
under Proposal 189. It says on page 
84: “At the expiration of five years 
from the commencement of the Constitu- 
tion Act, a statutory inquiry will be held 
into the question of future recruit- 
ment ” ? — ^Yes. 
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11.955. “ The decision on the results 
of this enquiry, with which the Govern- 
ments in India concerned will be 
associated, will rest with His Majesty’s 
Government, and be subject to the 
approval of both Houses of Parliament.” 
Will that decision, when taken, form 
part of the Constitution? — Yes. Lord 
Rankeillour I assume means : Will it or 
will it not be alterable by an Indian 
Government ? 

11.956. Yes — by an Indian Govern- 
ment ? — My answer is : No^ it will no o be 
alterable. 

11.957. And no doubt there will he 
other cases in which decisions are taken 
in pursuance of some section of the Con- 
stitution Act and those decisions will 
form part of the Constitution? — That is 
so. 

11.958. The only other thing X want to 
ask is : Is there any provision foi either 
House of Parliament moving an Address 
to the Crown here praying His Majesty 
to withhold his assent from any Indian 
Bill? Would it be possible? — ^Would it 
be possible now, or under these pro- 
posals ? 

11.959. Now? — could not say offhand 
without consulting the constitutional ex- 
perts. I will ask them a.bout it. 

11.960. I would like to know whether 
there is the power and, if so, what oppor- 
tunity there would be. If a prayer can 
he moved on the address I presume it 
can be done after the ordinary hours of 
business in the House of Commons and 
at any time here? — I will look into Lord 
Rankeillour’ s point. 

Lord Hanheillour.'] Thank you; that 
is all I want to ask. 

Marquess of Zetland. 

11.961. I have only one question I 
want to ask the Secretary of State, and 
that is with regard to parts of Clause 
119, Under that clause the consent of 
the Governor-General will be required to 
the introduction of a Bill affecting the 
coinage and currency of the Federation 
or the powers and duties of the Federal 
Reserve Bank in relation to- the manage- 
ment of currency and exchange.” I do 
not quite know what is involved by the 
word “ management Will it be with- 
in the competence of the Legislature t6 
introduce and discuss, for example, a 
Rupee Ratio Bill, and if it is within 
their competence would the introduction 
of such a Bill require the prior consent 
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of the Governor-General? — ^It would cer- 
tainly require the previous assent of the 
Governor-General . 

11.962. But it would he within the 
competence of the Legislature? — Yes. 

11.963. I mean, it would not infringe 
upon the powers of the Reserve Bank? — 
No; it would be within the competence 
of the Legislature under No. 119. It is 
not one of the subjects excluded alto- 
gether. The subjects excluded altogether 
from the competency of the Legislature 
are under No. 110. 

Lord Banlceillour. 

11.964. But some of these might be 
put into the Act as part of the Con- 
stitution, and they would become so? — 
That is so. 

Marquess of Beading.'] You mean, if 
they were put into No. 110? 

Lord BanheiUour. I mean for example 
the reserved controls of the Governor- 
General presumably will he put into the 
Act and that would bring it into the 
operation of 110. 

Lord Irwin.] As part of the Constitu- 
tion Act? 

Lord Banheillour .] Yes. 

Archbishop of Ganterhwry. 

11.965. I wish to ask only one ques- 
tion for information, Mr. Secretary of 
State. It IS with regard to both Nos, 
119 and 120. I suppose legislation 
affecting religion or religious rites and 
nsages would include, for instance, mar- 
riage laws or the amendment of marriage 
laws, because it is very wide? — It is very 
difScult to be precise. I think His Grace 
will recognise the necessity of a rather 
wide discretion. On the one hand, we 
do not wish to exclude from the purview 
of the Legislature questions of social re- 
form. On the other hand, we do not 
want to depart from the continuous 
policy that has been adopted in India 
since the beginnings of the British asso- 
ciation, namely, to do what we can to 
prevent religious controversy bursting 
forth. I think, taking the two views into 
account, the view, on the one hand, of the 
orthodox Hindus as expressed by them 
the other day in their evidence, namely, 
that these questions should be excluded 
altogether from the Legislature, and the 
other point of view of the reformers, who 
would like no restriction put upon their 
discussion at all or upon legislation con- 
nected with them, we have come to the 
Qonclusion that the best course is to 
adopt the compromise of allowing a dis- 


cretion in the hands of the 'Governor- 
General and Governors as t<^ whether 
questions of this kind should W should 
not be discussed; but, as I saw, we do 
not wish to debar the Legislature from 
dealing with questions of social yeform ; 
at the same time, we do not want tvp allow 
India to be plunged into a period on. acute 
and bitter religious controversy.' 

11.966. It would be for the Qovermyr- 
General or otherwise the Governor to v 
decide whether or not these contingen- 
cies were likely to arise? — Yes. , ^ 

11.967. Then one mere matter of 

drafting for intelligent understanding in 
No. 120: I presume that the words in 
the last sentence : these latter snb- 

ieets mean subjects affecting religion 
or religious rites and usages. It is a 
small point. It is only the interpreta- 
tion of latter^’? — Yes; it refers to 
religion and religions rites. 

11, 963. Then in these matters, 
apparently, a double consent will he 
necessary: that of the Governor-General 
and also that of ihe Governor? — It is 
the Governor in the Province, the 
Governor-General at the centre. 

Archbishop of Canterbury.] But the 
Governor-General at the centre on the 
first part of No, 120 will be required 
to give his decision on these matters be- 
cause the sentence : “or which affects 
religion or religious rites and usages ” 
refers to the consent of the Governor- 
General to the introduction of these 
matters into the Provincial Legislature. 

Mr. Zafrulla KJiam,.] It exempts them. 

Marquess of Salisbury.] It is all sub- 
ject to “ other than.** 

Archbishop of Canterbury. 

11,969. “ Other than legislation ?*’ — 
(Sir Findlater Stewart.) The Governor is '? 
concerned in this matter only with his| 
own ordinances and with Bills concern-^ 
ing religious matters introduced into thy 
Provincial Legislatures. J 

Marquess of Beading.] It is a]“ 
governed hy the words “ other than I 
and that excludes them. 

Archbishop of Canterbury.] It is a 
question of drafting, but I should ha^® 
thought obviously it implies that this is 
always a matter in which the consent of 
the Governor-General is required for 
introduction of legislation into the Prl?- 
vincial Council; then this was added t® 
say that in these particular matters, the 
consent of the Governor was req^uirefl. 
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Marquess of Beading, 

11.970. May I suggest to the Secretary 
of State that the words these latter 
subjects ” refer not only to religion and 
religious rites and usages hut also to 
legislation which is repugnant to the 
Governor’s Act or ordinance. It must 
not be confined to religious rites or 
usages — (Sir Samuel Soare.) Yes. 1 
admit that with the punctuation and 
the wording as they are there is some 
obscurity. We must put it right. 

Archbishop of Canterbury. 

11.971. Then that point of drafting, 
Secretary of State, will be noted? — ^Yes. 

Sir John Wa'»'dlaw-Milne, 

11.972. In connection with No. 119 I 
wanted to ask the Secretary of State 
whether he did not think there was a 
little danger in the use of the word 

management ” of currency; whether he 
does not think that could be altered to 
cover the policy without the details of 
the management of the currency? — ^Yes; 

I will look into that point. As I say, 
this is not intended to be a final draft 
in any way. 

Sir Manuhhai N. Mehfa,^ In regard to 
Proposal 119 will the Secretary of State 
kindly let me know, amongst these sub- 
jects which are debarred and for which 
the previous sanction of the Governor- 
General is necessary, whether there is 
any objection to adding “ treaty rights 
and privileges of the States.” The 
Viceroy and the Governor-General have 
special TC'=p'^’i«'b’l’^y. Amongst those 
special rt-poi.' Jjil the treaty rights 
of the States are included, and if most 
of the Governors and Viceroys’ special 
responsibilities are included here, is there 
any objection to adding, ‘‘ treaty rights 
and privileges of the States? ” I will 
illustrate my meaning by one example. 
In the Civil Procedure Code there is one 
provision that no suits against Indian 
Princes can be entertained without the 
previous sanction of the Governor- 
General. Supposing one Province passes 
some legislation in wihich "Whis is omitted, 
Princes might he liable to arrest before 
judgment, or their property in British 
India might be liable to seizure if such 
a provision was brought about. I am 
therefore anxious that the treaty rights 
and privileges of Indian rulers migfht be 
saved not only in No. 119 but also even 
in Section 110, ‘because we have seen in 
No. 119 the effect of mere a-bsence of the 
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Governor-General’s previous assent may 
not invalidate it. I therefore ask the 
Secretary of State kindly to include this 
also among the special responsibilities. 

Mr. M. B, Jayaher.'] Are not treaty 
rights outside the scope of the Federal 
Constitution ? 

Sir Manuhhai N, Mehta. 

11,973. I wanted that in No. 110? — 
Sir Manuhhai has raised an issue that 
we have discussed once or twice before 
and it is well worth the attention of the 
Committee. My answer to him is this: 
We have purposely not included the 
category of treaties either in No 110 or 
in No. 119 for the very reason that Mr. 
Jayaker has just mentioned, namely, that 
treaties are outside the Federation alto- 
gether. They are in the field of para- 
mountcy^ and our very definite view 
is that in the interests of the States, 
just as much as m the interests of the 
Constitution generally, it would be a 
mistake to include treaties. As soon as 
you include treaties you bring them 
within tlie scope of the Federal Court 
and the courts of law. I would have 
thought that the States — lanyhow, a good 
many of the States — -would look with con- 
siderable misgiving at that result. 
Secondly, I suppose it would he true to 
say that most of these treaties deal with 
direct relations between the Crown and 
the Princes and have nothing whatever 
to do with the Federation at all. That 
being so, we have not included treaties; 
not because we have the least intention 
of regarding them as less sacred than 
they have been in the past or requiring 
less protection than any of these other 
subjects that we have dealt with in No, 
110. We feel, however, that the Prince© 
have full justification for asking for some 
reference to the sanctity of their treaties 
but we feel that the place for such a 
reference would not be in the clauses of 
a Constitution Act but rather in a Pro- 
clamation by the Crown. I myself think 
that would be the best place to make 
such a declaration ; or in the ^preamble 
of an Act of Parliament, My Wn view 
is against the suggestion of a reference 
in the preamble of an Act of Parliament 
because inferentially that brings them 
within the Federal Constitution and also, 
as a result of past history, I am rather 
prejudiced against references in pre- 
ambles to anything. 

11,974. May I therefore bring out one 
inconsistency there would be? I accept 
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the Secretary oi State's* reasoius, but we 
have alluded to the Princes’ -privileges 
and the treaty rights amongst the Gov- 
ernor-General’s responsibilities ; Section 
52, for instance, provides that without 
the previous consent of the Governor- 
General no question wiU be allowed or no 
resolution passed in the Federal Chamber 
which would affect the rights and privi- 
leges of Indian States ° — Yes. 

11.975. If such prohibition applies 
even to resolutions and questions in the 
Federal Chamber, is there no necessity 
for saving Bills affecting the States — 
legislation affecting the States? It 
would be much more necessary? — I still 
think that it is much safer from the 
point of view of the States not to bring 
it into one of the Clauses 

11.976. But look at Section 52? — 
Everything in Section 52 is left at the 
Governor-General’s discretion. 

Sir Manubhai N. Mehta.'] But here, 
no discretion is left even to the 
Governor-Geneial. In Section 52 with- 
out the previous consent or sanction of 
the Governor-General no resolution 
could be passed or brought before the 
Federal Chamber which would affect the 
States. 1 said there is greater reason 
for prohibiting any Bill to be brought 
which would affect the -States, 

Sir Sari Singh Gour.] But I was 
drawing your attention to Section 52 (6), 
which prohibits the discussion of any 
matter. 

Sir Manubhai N. Mehta.] I asked 
what is the objection, if resolutions are 
to be prohibited, to having such pro- 
hibition against Bills, 

Sir Sari Singh Gour.] You are assum- 
ing that only resolutions and questions 
are prohibited. I go beyond it and say 
what is prohibited under Section 52 is 
the discussion of any matters. 

Mr. M. 22. Jayaher, 

11.977. May I ask the Secretary of 
State one point which I want to clear 
up in this connection. If you will kindly 
turn to No. 18 of the Proposals, and sub- 
clause (/) : it is : the protection of the 
rights of any Indian States Am I 
right in thinking that this Clause does not 
include treaty rights and that it only in- 
cludes those rights which you specify 
with great elaboration in paragraph 28 
of the Introduction? I am inclined to 
think it does not include treaty rights 
but only those rights which are specified 
and instances of which are given in para- 


graph 28 of the Introduction. I should 
like to Imow whether my interpretation 
is right ? — I should like to look into this 
point of Mr. Jayaker’s. 1 am rather 
inclined to agree with him, but it de- 
pends upon a rather careful investiga- 
tion of No. 28. 

Mr. Y. A. Thombare. 

11.978. It the object is to exclude 
treaty rights from the purview of Courts, 
would that not be secured by a mere 
reference to the sanctity of treaties in 
some kind of Preamble or in a Proclama- 
tion.? — It would have the effect of keep- 
ing it outside the Constitution Act, and, 
if it once gets into the Constitution Act, 
then you will have Courts of law inter- 
preting it. I would, therefore, say that 
it is much safer from the point of view 
of these treaties in the States to keep it 
out. 

11.979. "Would not that danger he the 
same in either case ? — ^No ; if it is not in 
the Act, it could not then come in as a 
question of the interpretation of the 
Act. 

11.980. But it might come in as a 
question of the jurisdiction of the 
Courts.? — am speaking now not as a 
lawyer, in the presence of some very 
distinguished lawyers, I should have 
thought there would be much less ri^ 
if you do not put it into the Act. 

iMr. Zafrulla Khan, 

11.981. Secretary of State, may I draw 
your attention to paragraph 118, at page 
69, which deals with the procedure 
whereby the validity of legislation may 
be challenged. It is divided into two 
parts ; the first part where it is proposed 
that a time limit will be imposed within 
which the validity of legislation may be 
questioned on certain grounds? — Yes. 

11.982. That is to say, if the ground 
of objection is that a certain piece of 
legislation has been passed by a Legis- 
lature which was not competent to pass 
it, but that it was some other legislature 
in India that had power to make legisla- 
tion on the subject, then such a challenge 
must come within a specified period? — 
Yes. 

11.983. I take it that if a piece of 
legislation is objected to on the ground 
that it IS repugnant to the proposals 
contained in Section 110, the time limit 
would not apply? — ^No‘; it would not 
apply. 
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11,984. Then the subsequent part also 
relates to objections of this kind, that 
wherever an objection of this kind is 
raised, say, in a Trial Court, provision 
{Will be made that the Court should make 
a reference on this question alone to the 
High Court of the Province or, in the 
case of a State, to the High Court of 
the State? — Yes. 

ll,9So The suggestion that I make is 
that these two proposals should be put 
into two separate paragraphs. The first 
may stand as it is, that a time limit 
should he imposed which should be opera- 
tive only providing there was competence 
in some legislature in India to legislate, 
but the objection is that this particular 
legislature could not. Then with regard 
to the second part, my suggestion would 
be that whenever the validity of the 
Statute is challenged in a Court of Law 
there should be power (it does not matter 
what the ground of objection is) in that 
court to make a reference on that point 
to the High Courts — Off-hand those seem 
to me points that are well worthy of 
attention ; I will certainly look into them. 

11.986. That is my first suggestion, for 
this reason, that if this paragraph re- 
mains as it is then other kinds of chal- 
lenge which bring into question the 
validity of Statutes would have to be 
adjudicated upon by the Trial Court 
itself, leaving the matter in the ordinary 
course to be dealt with by the High 
Court on appeal, and it is eminently 
desirable that this kind of procedure for 
that highest issue relating to the validity 
of a piece of legislation should at once 
be referred to the High Court in order 
to obtain its final opinion upon it, and 
then the rest of the matter should be 
adjudicated upon by the Trial Court, and 
it should apply to all kinds of challenge 
to the validity of legislation. I quite 
see that it is not advisable to apply the 
time limit to that, and therefore it would 
be better to split this matter up into 
two parts P — ^I will certainly look care- 
fully into that question. 

11.987. Then the next matter I wish 
to refer to is again with reference to 
the second point, and here provision is 
made that reference shall be made to 
the High Court ; but I should think that 
even in the case of a reference to the 
High Court, as the matter will involve 
the interpretation of the Constitution, 
there would be an appeal provided from 
the opinion of the High Court to the 
Federal Court? — ^Yes; I think that again 
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we must look into. It seems a very 
reasonable proposal. 

11,983. And if that is so, I am almost 
certain that xliere would have to be an 
appeal to the Privy Council from tlit 
Federal Court’s decision ? — Yes. 

11.989. In view of that, my suggestion 
is that, of course, a first reference of 
such a matter, whether arising befoie a 
State Court, Trial Court or a British Sub- 
ordinate Court, should be to the Federal 
Court ^ — I feel some difficulty in saying 
yes or no to a very technical question of 
that kind. 

11.990. I merely make the suggestion; 

I merely want that view to be on the 
record and my reason for it, and my 
reason is this : If a reference is made to 
the Provincial High Court and the High 
Court gives a decision upon it, and the 
parties to that particular litigation were 
either content with that decision or un-' 
willing to incur further expenditure on 
an appeal to the Federal Court, you 
may have the result that the validity 
of certain Statutes is upheld in some 
Provinces and is not upheld or is ques- 
tioned in other Provinces, where the 
High Courts of the Provinces say “No, 
this is invalid,” and you may have a 
conflict in this matter and the Federal 
Court will be the only Court whose de- 
cision will apply throughout India. In 
a matter of this kind again it is very, 
very desirable that the toal pronounce- 
ment should be by the Federal Court, 
and it should not be left to* private liti- 
gants to decide whether they shall or . 
shall not take it to the Federal CJourt, 
and an arrangement be made that a 
reference only upon that point should go 
to the Federal Court. Then, whenever 
such a question is raised, the opinion of 
the Federal Court would be binding 
throughout India afterwards with regard 
to that piece of legislation? — ^I am much 
obliged to Mr. Zafrulla Khan for his 
suggestions. We will look into them. 

Archbishop of Ganterbury. 

11.991. I presume. Secretary of State, 
these are very important points which 
would come before us for review when 
we come again to the question of the 
Courts, which is still, I understand, one 
of the subjects upon which you wish to 
speak? — ^Yes; I think that is true. 

Mr. Zafrulla Khan. 

11.992. Now with regard to just one 
question — ^I scarcely can call it a ques- 
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tion — it IS merely a suggestion — as to 
this matter of legislation slipping 
through, there is only one matter to 
'which I 'wish to draw your attention 
when you are considering it further in 
preparing your Note. As I have said, 
there are two classes of legislation; one 
may be legislation which is ultimately 
found to be nltra vires altogether. With 
regard to that, there cannot be much 
apprehension, because if it is altogether 
ultra vires it can always be challenged 
in a Court of Law, particularly if it is 
repugnant to matters specified in para- 
graph 110, There is no limit. It can 
always be challenged. With regard to 
questions of consent, looking at the ques- 
tion from the practical point of view, 
there will be many stages at which that 
question will be raised and considered; 
the first will be in the Legislative De- 
partment of the Province or the Govern- 
ment of India, as the case may be. The 
next .will he this: It may be that when 
previous consent is required and the 
matter has not been considered and sub- 
sequent consent is given, it will be cured. 
Surely when a piece of legislation is 
before the Legislature, Provincial or 
Central, and anybody raises the question 
that it requires previous consent either 
of the Governor or of the Governor- 
General, would it not be the duty of the 
President to go into the matter and, 
if he finds that previous assent is neces- 
sary, to stop the further progress of the 
measure on that ground there and then? 
— ^Yes; I think it would be so. 

11,993. That is one stage which in 
almost every case is bound to arise 
because, whoever is opposed to the 
measure, apart from the experts who 
have looked at it in the Legislative De- 
partment, is hkely to pay attention to 
this, and if a question is raised the 
President cannot say, “ We need not 
pay attention to that.” If it secures 
the subsequent consent of the Governor 
or Governor-General it will be cured. If 
he finds the assent is not there, he must 
throw it out. I am merely suggesting 
that is one of the stages through which 
legislation of that kind has to pass and 
it is an additional scrutiny which has 
not been so far referred to. It is not 
a question and T do not expect an answer 
to it.^’ — I have taken note of what Mr. 
ZafruUa Khan has said. 


Sir Ahdur Bahim, 

11.994. Secretary of State, with refer- 
ence to paragraph 119, I want to be 
clear with regard to the previous con- 
sent .which is necessary for any legisla- 
tion regarding coinage and currency, or 
in relation to the management of cur- 
rency and exchange. The Governor- 
General has a special responsibility 
regarding the financial stability and 
credit of India, but, supposing legisla- 
tion IS proposed regarding coinage and 
currency, fixing, for instance, the ratio, 
which is not calculated to afiect the 
financial stability and credit of India, 
would the Government even in such a 
case have to obtain the consent of the 
Governor-General, and if so, why.P — ^Yes; 
for the reason I have just stated, that 
the discussion of certain of these ques- 
tions may lead to a considerable amount 
of harm. 

11.995. But you know as regards that 
there is a great deal of opinion in India 
regarding the ratio, for instance. Surely 
you would not bar out all discussions? 
Supposing the Governor-General thought 
that the legislation that he proposed is 
not likely to affect the financial stability 
or credit of India in any way, why should 
not there be a discussion? — Supposing he 
thought there were no dangerous re- 
actions, he would allow a discussion. 

11.996. But I mean the Bill itself may 
be such that any such apprehension is 
precluded : Would you preclude discus- 
sion, apart from the question of financial 
stability and credit of India, of any 
legislation regarding coinage and cur- 
rency? — ^We have always felt that it was 
necessary to be somewhat iirccise in a 
matter of this kind. It has such very 
dangerous reactions. On that account, 
every time we have discussed these diffi- 
cult financial question®, we have always 
said that this was one of the financial 
safeguards that we did regard as essen- 
tial. That opinion was held not only by 
the Members of the Government and by 
the British Representatives in these 
various discussions, but it was held by a 
good many Indian representative public 
men as well. It is definitely one of the 
financial safeguards that we do regard 
a® essential. 

11.997. But is not the special respon- 
sibility wide enough? — No; we came to 
the conclusion that it was not. After 
all, in these questions of high finance, 
we have to be very cautious, and it was 
the considered view of not only the 
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politicians but of business men as well 
that a safeguard of this kind was very 
essential. 

11.998. We are not dealing with para- 
graphs 125 or 126 now, I understand? — 
No; I think we were going to keep them 
for later. 

Mr. M, B. Jaijaker, 

11.999. On paragraph 120, I have one 

difficulty which I should like the Secre- 
tary of State to clear up : The con- 

sent of the Governor-General given in his 
discretion will be required to the intro- 
duction in a Provincial Legislature of 
legislation on such of the matters 
enumerated in the preceding paragraph as 
are within the competence of a Provincial 
Legislature. Now, what are these matters 
which are within the competence of the 
Provincial Legislature other than Gov- 
ernors’ Acte, etc., which are mentioned 
in paragraph 119. " I should have thought 
none of the matters mentioned in para- 
graph 119, * excepting the Governor- 
General’s Ordinance, or a religious Bill, 
are within the competence of the Pro- 
vincial Legislature ? — ^It might .be Acts of 
Parliament. That is one case that 
occurs to me. It might also be questions 
connected with criminal cases against 
Europeans. 

12.000. They will be all Federal sub- 
jects under the list which you have 
given. They will be all Central. I want 
to know exactly what is intended? — It 
might also be cases falling in the con- 
current field; but I will gladly make 
my answer rather more concrete in the 
Note I will circulate. 

12.001. I wanted that to be investi- 
gated because there is a little doubt 
about it. Then, going back to para- 
graph 119, the words “religious usage” 
I am following upon the argument that 
his^'Grace, the Archbishop of Canterbury, 
advanced. You know that dealing with 
two ancient religions like Hinduism and 
Muhammadanism, a number of usages 
which look like religious usages have 
come from the past which, judged by 
modern standards of public decency, 
public morality and public law, are un- 
desirable P — ^Yes. 

12.002. If you put the words “ reli- 
gious usages ” it would be difficult to 
get them defined, and I will give you an 
illustration of .what I mean. Take, for 
instance, the Hindu usage of dedicating 
young girls to temples. It is in many 
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parts of the country regarded as a reli- 
gious usage. Modern sentiment regards 
it as an immoral usage. Do not you 
think some saving ought to be made in 
favour of usages which, although reli- 
gious to certain people. ofiVnd against 
modern opinions of decency or morality, 
or public policy, or any of those con- 
siderations? — ^We have found some diffi- 
culty in being more precise, and what 
we have done is to continue the existing 
words. I will look into the question 
again and consult with Mr. Jayaker 
over it, if I may, to see whether we 
could be more precise. We have found 
a difficulty in being more precise. 

12.003. The fear which I have, and 
which many others share with me is this 
(if yo,u will kindly turn to paragraph 18 
which speaks of the special responsibili- 
ties of the Governor-General) that one 
of the Governor-General’s special responsi- 
bilities is the prevention of any grave 
menace to the peace and tranquillity of 
India ? — ^Yes. 

12.004. Supposing a Bill .was before the 
Legislature requiring the consent of the 
Governor-General under paragraph 119, 
and that Bill related to a religious usage 
of the nature I have just mentioned to 
you, and supposing strong commotion 
went up in an orthodox province against 
a Bill which was regard^ as relating to 
religious usage, and the result of that 
agitation was that the Governor- 
General thought there would be grave 
menace to the peace and tranquillity of 
India, he may be inclined to exercise 
his power under paragraph 18 and pre- 
vent that Bill. In other words, it would 
mean this, that the stronger -^e agita- 
tion tending to create the appearance of 
a menace to peace and tranquillity, the 
greater the chance of success of the 
orthodox community, under para- 
graph 18, in inducing the Governor- 
General to put a stoppage to the intro- 
duction of that Bill? — ^It is that kind 
of risk that has made us com© down on 
the side of a rather general term like 
this, a term which Mr. Jayaker will re- 
member has been in existence for a great 
many years, and a term whose applica- 
tion is fairly well understood as a result 
of this history. The Governor-General 
will have his discretion as to whether 
to act or not to act in such a case as 
Mr. Jayaker has put. If he satisfied 
himself that the agitation was a ficti- 
tious agitation, and that it was got up 
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for the express purpose of intimidating 
the Government against some measure of 
social reform, I imagine that the 
Governor-General would exercise his dis- 
cretion in allowing the proposals to go 
forward. 

12,00o, I ha%^€ no doubt that is so. I 
was only suggesting whether you would 
not reconsider the expression “ religious 
usage ” ? — ^Yes. 

12.006. That is only a suggestion I am 
making? — I will certainly consider it 
again, and, if Mr. Jayaker would send 
us any suggestions, we should he glad. 
I have put to him our difSciilties, and I 
have given him our reasons why we have 
used it. 

Marquess of Beading. 

12.007. Is it not in the Boyal Pro- 
clamations that have been issued in the 
past? I have a recollection that it is 
in one. I only ask you to bear it in 
mind ? — ^Yes, it is a phrase that has been 
in existence for more than 50 years. 

12.008. I have seen it at various times? 
— I do not know what Lord Reading 
would say, but there is a good deal to 
be said for continuing a phrase that 
has been in existence for a considerable 
time, and which people generally under- 
stand. 

Marquess of Beading.^ If I may 
express an opinion I would agree with 
that. 

Archbishop of Canterbury. 

12.009. On the other hand, we have 
had a great deal of evidence that it 
was the use of these large terms which, 
in point of fact, has given great hesi- 
tation to Governments under the pre- 
sent regime from facing the necessity of 
some of these reforms? — Yes; iwe must 
take all those issues into account. As 
I say, we have not ignored them. We 
have thought on the whole it was better 
to use this phrase, but, obviously, it is 
a matter for discussion. 

Sir Abdur Bahim. 

12.010. May I make one suggestion? — 
Yes, please. 

Sir Abdur Bahim.2 I suggest “ having 
the force of law”; suppose you sub- 
stitute that, and narrow it.P 

Sir Bari Singh Gour,] I am afraid it 
will not help us at all, because under 
Hindu law all usages embodied in the 
Shastra have the force of law. 


Sir Abdur Bahim."] The dedication of 
girls to the Temple is not recognised by 
law? 

Sir Bari Singh Gout.'] According to 
Hindu law custom is the transcendent 
law. 

Marquess of Beading. 

12.011. It shows at once the difficulty 
you get into by the discussion between 
these two gentlemen? — We will take it 
into acccoiint, Sir Abdur. 

Mr. M. B. Jayaher.] The possible 
solution lies in appending words like 

contrary to public morality or public 
decency,” or some such expression. That 
is a suggestion which occurs to me. 

Mr. Zafrulla Khan.] I am afraid 
expressions like contrary to public 
decency and public morality ” are as 
difficult of interpretation. They are 
bound to cause trouble because they have 
got to be interpreted. 

« 

Mr. M. B. Jayaher. 

12.012. With regard to the other point, 
namely, the consent of the Governor- 
General with regard to coinage and 
currencj’, you are aware, Sir Samuel 
Koare, that at the first Round Table 
Conference Indian opinion was contrary 
to the reservation of this right to the 
Governor-General. May I read in that 
connection a short statement in the 
Report of the first Round Table Con- 
ference, page 14 of the copies supplied to 
us, where it was stated (I am speaking of 
the very first opportunity we had of 
expressing an opinion) . Upon the 
question of finance, Indian opinion was 
that even the safeguards set out in the 
Report went too far, especially those 
giving special powers to the Governor- 
General.” You are aware of that, that 
Indian sentiment as it has expressed 
itself there is stro-ngly against the reten- 
tion of this power in the hands of the 
Governor-General ‘by way of giving prior 
sanction to, the Bill.? — T would certainly 
agree that there is a strong body of 
opinion in India against this safeguard. 
We took it very carefully into- account 
in OUT subsequent discussions, hut we did 
definitely come to the conclusion that in 
the very difficult financial conditions 
that have arisen since the first discussion, 
and with which it looks as if we shall 
be faced for some years to come, it was 
an essential condition. 

12.013. Then do you think there is any 
necessity for giving this power to the 
Governor-General, namely, sanction to 
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any legislation relating to coinage and 
currency even after the Eeserve Bank 
is established, having regard to the fact 
that you are making the Eeserve Bank 
free from political influence, and, having 
further regard to the fact that legislation 
dealing with the Ees^erve Bank would 
require the Governor-Generars previous 
sanction? I should have thought you 
would have made the Eeserve Bank 
strongly entrenched against discussion 
and alteration by the public. Do you 
think there is any necessity for continuing 
this power in the hands of the Governor- 
General after the establishment and 
working of such a bank? — Yes; we feel 
that it is really essential, and a comple- 
mentary safeguard. You might have the 
operations of the Eeserve Bank gravely 
compromised by discussions of this kind. 
Take, for instance, the case that is in 
everyone’s mind, the case of the rupee 
ratio., You might very well have the 
foundations of the Eeserve Bank being 
shaken by political agitation on the sub-" 
ject, and, particularly in the difficult 
early years iwhen it was gradually getting 
itself started. 

12.014. There is no time- limit to the 
powers given in paragraph 119? — There 
is no time limit, nor, indeed, I think 
can there be a time limit given, bnt no 
doubt if things work well, and there is 
no need for the Governor-General to 
exercise a veto of this kind, discussions 
in course of time will take place. 

12.015. The reason why I am pressing 
this point, Mr. Secretary of State, is 
this, that there is a strong feeling in- 
India that there is an intimate connec- 
tion between the development of 
industries and agriculture, and the 
regulation of the currency, and, as you 
have transferred to the popular 
Minister’s hands the Department of 
industry and agriculture, those twq 
Departments are so inseparably inter- 
connected that no Minister can make 
much progress in industry and agri- 
culture unless he has the power of 
regulating the currency of the country, 
and, as you have transferred one, it 
would not be wrong to transfer the other. 
That is the only reason I am pressing the 
point? — do not object to Mr. Jayaker 
pi^essing the point. It is a very 
important point, and this has not gone 
by default. Although we realise that 
the points he has just made are very 
strong you have to consider the whole 


position. You have to consider the 
whole future of Indian credit. You have 
to consider (and this is an integral part 
of the encouragement of industry to 
which he has just alluded) a problem 
which is very urgent for India, namely, 
the problem of getting new capital. It 
has always appeared to me, the more 
closely I have considered financial ques- 
tions in India, that the great need of 
India in the future is capital, and it 
looks to me as if for many years to come 
the chief source of capital will continue 
tc be London. I hope very much that 
the Indian capital will continue to be 
forthcoming, hut, I believe, that for 
these great sums in the future it will 
be to the London market that future 
Governments of India will look, and, 
‘taking those very important considera- 
tions into account, we have felt that it 
was quite essential to put the credit of 
India above any kind of suspicion, and, 
in order to achieve that object, we did 
feel that these safeguards were necessary, 

12.016. But you will have a double 
protection, if you wt.11 allow me to pursue 
the point, by one more question, you 
have made the financial stability and 
credit of India a special responsibility of 
the Governor-General, You have now 
brought the proposal of a Eeserve Bank 
.which is free from political influence. 
No alteration can be made without the 
previous sanction of the Governor- 
General by the Legislature in the 
Eeserve Bank which administers 
currency and coinage. 1 should 
have thought these two would have 
been enough protection for any person 
who wants to send capital out to 
India? — The trouble is (I have said this 
before) that financial people are very 
conservative, and it was made very clear 
to me that this was a safeguard to which 
they do attach a very great importance, 
quite apart from politics, and, on that 
account, I feel that, chiefly in the 
interests of India, it is necessary to 
maintain it. 

Sir Addur JRahim. 

12.017. May I just intervene? Thert 
are other countries which are not linked 
to Sterling which -do resort to London 
very largely for credit? — That is so, 
certainly, but these things have grown 
up, Sir Abdur Eahim, as a result of 
experience over a great many years, and, 
believe me, the money market of the 
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world, and the money market of London, 
as the greatest money market in the 
world, is a very conservative institution, 
and it is much wiser at the outset to 
take these safeguards, and to ensure by 
that means, as I believe we shall ensure 
it, the future credit and stability of the 
country. 

Lord Eustace Eercy, 

12.018. Surely this particular safe- 
guard which we are discussing now is in 
practice only a safeguard preventing the 
introduction of private Bills or private 
members resolutions — Exactly. 

12.019. And Mr. Jayaker would agree 
that no good purpose is likely to be 
served by the introduction of private 
Bills or private members resolutions. 

Marquess of EeadingJ} Why does it 
apply only to private Bills and Private^ 
Members resolutions ? A Government 
Bill would require the Governor General’s 
previous sanction. 

Mr. M. B, Jayaker. 

12.020. I do not know whether the 
Secretary of -State admits the interpre- 
tation of Lord Eustace Percy that para- 
graph 119 relates only to Private Bills? 
— 1 think it covers all Bills, but in actual 
practice, I suppose, it would be applied 
to Private Bills in this financial regard, 
for this reason, that if the Governmeut 
wished to introduce a Bill of this kind 
it would either be with the Governor 
GeneraPs approval, of it .would not. If 
it was with the Governor General’s 
approval obviously no such controvesy as 
he suggests arises. If it was not with 
the Governor General’s approval, he 
could inteiwene in the interests of the 
credit and stability of India. 

12.021. That would not entitle him to 
prevent the Bill from being considered, 
because he could then only act under 
Section 18* under his special responsi- 
bilities? — ^Yes, but he could so act. Thera 
he could overrule his Ministers as a part 
of his special responsibilities. 

Sir Ahdut/r Bahim.'] It is a treble safe- 
guard. 

Archbishop of Canterbury. 

12.022. Is it pertinent to point out, 
Mr. Secretary of State, that while what 
you say would effect legislation under 
paragraph 119 there is nothing there to 
prevent discussion by way of resolution, 
so that the ventilation of public opinion 
on any of these matters, even the ques- 
tion of currency, would be secured? — 


Yes, but, your Grace, under paragraph 
52 he has general powers. 

12.023. Yes, but apart from para- 
graph 52, paragraph 119 deals exclu- 
sively not with discussion but with legis- 
lation. May I be sure about that. That 
is so, is it not, apart from these special 
powers the Governor has there is nothing 
there to prevent anyone bringing for- 
ward any resolution on these matters, 
and having them discussed? — Yes, that 
is so. There is a considerable difference, 
your Grace will see, between a resolution 
and a comparatively academic discussion, 
and the actual intro-duction of a Bill in 
matters of this kind. 

12.024. Yes; still resolutions and dis- 
cussions ma^ affect legislation indirectly? 
— ^They may. Judging from the House 
of Commons they often do not. 

Archbishop of Canterbury. 2 I hope 
that .will not he so in the present case. 

Dr. B. B. Ambedkar. 

12.025. I want to ask one question, Sir 
Samuel, on these provisions in general. 
The ultimate purpose of these previous 
sanction rules would also of course be 
achieved by the power of veto — ^the sub- 
sequent power of veto which the Viceroy 
aud the Governors have got; so, from 
that point of view, there is really not 
much to be gained by these provisions. 
I mean although the Viceroy may give 
his previous sanction he is not thereby 
hound to adopt the Bill when it i© 
finally passed ; he has the power of veto. 
So, from that point of view, there is not 
tnueli to be gained by the rules of pre- 
vious sanction, which could not ulti- 
mately he gained by the power of veto-? 
— -I am not sure that I should agree 
with Dr. Ambedkar. The veto is a 
sanction of a somewhat different kind. 
It seems to me it is a bigger and more 
qerious sanction. It comes after the 
Legislature has formally pledged itself 
1x) certain proposals; I think therefore 
it is a more serious sanction. 

12,020. Apart from all that, so far as 
the main object is to prevent anything 
affecting adversely the special responsi- 
bilities of the Viceroy, the veto is an 
effective measure? — •! was just coming to 
that second oo-nsideration. The veto has 
a long history behind it, and judged by 
British experience generally, the veto he-' 
comes more and more in course of time 
something in the nature of a Ckinstitu- 
tional formality. 
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12.027. But what I wanted to say was 
this. So far as I am able to judge the 
only distinction that one could draw be- 
tween the ejffiect of a previous sanction 
rule and ultimate veto is that the one, 
namely, the previous sanction, prevents 
discussion, while the veto does not. Is 
that not &o,^^ — ^It is a difference. 

12.028. That is a difference. Now, 
what I want to point out to you. Sir 
Samuel Hoare, is this: Surely if dis- 
cussion is to be prevented because it is 
going to attach the special responsibility 
of the Viceroy, you will bear in mind 
that this previous sanction rule certainly 
cannot operate to prevent discussiom, 
either in the Press or on the public 
platform outside the legislature, and 
cannot even prevent a public demonstra- 
tion on an issue that would legitimately 
be brought under a previous sanction 
rule, 60 the only thing really that would 
happen under this is that while the 
public and the Press may be free to 
agitate and to demonstrate on a matter 
covered by the previous sanction rule, 
the only body that would be muzzled 
would be the Legislature? — ^That is one 
way of putting it; it is Dr. Ambedkar’s 
way of putting it. 

12.029. Is it not a fair way of putting 
it.P Surely the Viceroy’s previous sanc- 
tion powers are not going to be so widely 
extended in their operation as to cover 
the prevention of any discussion of a 
matter subject to previous sanction, 
either in the Press or in public meet- 
ings, or anywhere else? — I think there 
certainly will be discussion of that kind. 
None the less, I do think there is a 
difference between discussion in the Legis- 
lature and the comparatively irrespon- 
©ihle discussion outside. Secondly, this 
Sanction of the previous consent has been 
in operation for some time and it was 
accepted generally as a Part of the New 
Constitution at each of the Round Table 
Conferences? Thirdly, if Dr. Ambedkar 
will look at the categories set out in 
paragraph 119 he will see that for each 
of them there is a considerable demand 
for some kind of special precautions. 
For instance, if he will take the question 
of religious rights and usages: There he 
must have noticed the very strong feel- 
ing that cei^tain sections of the orthodox 
Hindus have upon the subject. He does 
not agree with them ; he thinks they are 
all wrong. At the same time, they do 
hold these views very strongly, and they 
would like questions of that kind ex- 


cluded from the Indian Legislature alto- 
gether. Now, we have attempted to 
adopt a midway attitude between the two 
points oi view and so on. With each of 
those categories I could make a similar 
defence, that there is a considerable 
body of opinion asking for some special 
precautions in these directions. 

12.030, What I was trying to drive at 
v/as this, that while a number of the 
Legislative Council and a number of the 
Legislative Assembly may be free to dis- 
cuss these matters outside in public, they 
will not be free to discuss them "when 
they come inside the Legislative House. 
That is the only difference you are mak- 
ing by this previous sanction rule? — 
They can have resolutions, but that is 
substantially the case. 

12.031. Now I just want to make one 
suggestion with regard to the point 
raised by Mr. Jayaker regarding the use 
of the expression religion and re- 
ligious usages ”, because that is a thing 
in which I am so vitally concerned. 1 
am just making the suggestion whether 
it would not he sufficient to use the ex- 
pression “ articles of faith” rather than 
the phrase “ religion and religious 
usages”? — I would have thought that 
articles of faith would have occasioned 
almost the same kind of controversy. 

Sir Kari Singh Gour. 

12,Q32. More so ? — ^And the trouble of a 
new phrase of that sort I would have 
thought would have concentrated upon 
it more varieties of interpretation even 
than the old phrase. 

Dr. B. B, Amhedhar, 

12.033. I suggest that as far as pos- 
sible the word “ usage ” ought to be 
avoided? — I will take note of what Dr. 
Ambedkar has said. 

Sir Phiroze Sethna. 

12.034. May I be allowed to put just 
one question to the Secretary of State? 
Are we to conclude. Secretary of State, 
from your replies to Mr. Jayakar that 
the London market has the last say in 
the matter of ratio? — No-, certainly not. 

12.035. I may remind yo-u that in the 
course of the discussions on the Reserve 
Bank, India was in favour of a fresh 
inquiry, if not immediately, within a 
reasonable time ? — ^Yes. 

12.036. May we know if such an ^ in- 
quiry will be made? — I could not possibly 
in the middle of a discussion about the 
relations between certain subjects and the 
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Legislature, embark upon a discussion 
about the Beserve Bank, and one of the 
proposals that emerged from a very ex- 
pert inquiry that took place in the 
summer. 

12.037. I put the question because I 
understood you to say that the views of 
the City here had to be considered because 
otheiTvise capital would not b© sent out 
to India, and India needs more capital? 
— ^What I did say was that India needed 
more capital, and it would be a great 
mistake to disturb the views of the place 
from which I hope they will receive large 
sums of capital in the future; hut 1 have 
never suggested for a moment that the 
City or any body of finaiicieis have any 
kind of veto upon the Government pro- 
posals. These proposals are made upon 
their merits, political and financial. 

Sir Hubert Carr, 

12.038. There is only one question I 
wish to ask. You have explained, Sir 
Samuel Hoare, the difficulty of being pre- 
cise with regard to the field in which the 
Governor-Generars previous sanction will 
he required, but will paragraphs 119 and 
120 be wide enough to prevent any Bills 
being introduced regarding amending the 
Indian Police Act of 1861 or the Local 
Police Acts, without the prior sanction of 
the Governor and Governor-General? — ^It 
is not one of the categories here speci- 
fically excluded under paragraph 119. 

12.039. I did realise that, but I was 
wishing to put the view that perhaps if 
it were excluded it would give greater 
confidence to the police and their per- 
sonnel if they knew that no Bills could 
be introduced affecting the present posi- 
tion of the police without the prior 
sanction of the Governor-General or the 
Governors? — ^Yee. At present it is not 
included. 

Marquess of Salisbury, 

12.040. The Secretary of State will re- 
member that one of the matters which was 
urged upon us, I think, by the police 
witnesses, was that the Act of 1861 should 
be sacrosanct from being upset except by 
the Imperial Parliament? — ^Yes. One of 
the difficulties that I think Lord Salis- 
bury will realise when he looks at the 
Act of 1861 is that it does not appear to 
me it would provide the kind of protec- 
tion for which they were asking. I have 
not got the Act here, but so far as I re- 
member it is a very short Act merely say- 
ing that certain administration should 
have certain responsibilities. 


12.041. The Secretary of State is quite 
right. What is important under the Act 
is the regulations which are made under 
it? — ^Yes. Then if you come to regula- 
tions, as I think I said earlier in our 
discussions, the regulations amount to 
volumes and volumes of detail, some of 
it of great importance, some of it no 
doubt of administrative importance, but 
not -of the kind of importance that the 
Committee I think have in mind when 
they are now asking me this question. 

Sir Hubert Garr, 

12.042. There is only one other field 
which has been brought up as requiring 
prior assent, and that was brought up 
hy the Associated Chambers of Commerce 
of India in connection with certain legis- 
lation, and I see that also comes up this 
afternoon, so I will not ijress the matter 
here, hut I would like to he sure that 
paragraphs 119 and 120 are not ex- 
haustive of the subjects which will re- 
quire prior assent? — They are exhaustive 
as the proposals stand now. 

12.043. Then it will be up to the wit- 
nesses and others to try and make their 
point before the Committee as to the 
necessity for enlarging that field. Is 
that so? — Certainly. None of these pro- 
posals is final until the Joint Select 
Committee has made its report and Par- 
liament has legislated ; and no doubt 
there will he people who will ask for 
additions to this list ; there will be 
people who will ask for subtractions from 
it. Nothing is final until the Act of 
Parliament is operating. 

Sir Austen Ghamherlain, 

12.044. Secretary of State, I want to 
ask if you can supply us with some in- 
formation, but I am not sure whether 
my request is a practicable one. Under 
the present Government of India Act a 
law made hy any authority in British 
India or any provision which is repug- 
nant to an Act of Parliament is invalid? 
—Yes. 

12.045. Under the White Paper pro- 
posals, provided that the assent of the 
Viceroy has been properly obtained, 
such a law would not he invalid unless it 
came under the express prohibitions in 
No. 110? — ^That is so. 

12.046. Would it be possilSle for you 
to give us in any form some idea of the 
scope of the legislation which, under the 
existing Government of India Act, ie 
outside the purview of the Legislature, 
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and which will be placed within its pur- 
view subject to the assent of the 
Governor-General by the new proposals? 
— ^Yes, I think I could certainly do so. 

12.047. I should be much obliged if 
you could, because unless one knows how 
far the present Indian law is dependent 
upon British Acts of Parliament, one 
does not know what is transferred? — ^Yes. 
I did propose in this note to which I 
alluded earlier in the morning that I 
would include at any rate an illustrative 
list even though it may not be complete. 

Lord Banheillour, 

12.048. Is it not proposed to put any- 
thing into the Constitution Act with re- 
gard to the Federal Eoserve Bank.^^ Is 
it proposed to legislate separately for 
that? — What is happening with the Re- 
serve Bank is this. There was this very 
comprehensive and expert inquiry into 
the question in the summer. Previous 
legislation of the kind has taken place 
in the Indian Assembly, and the arrange- 
ment has been that a Bill would in due 
course be introduced in the Indian 
Assembly and that Bill would pass 
through the Indian Assembly if the 
Indian Assembly is ready to pass it. 
Some reference will certainly be needed 
to the Bill in this Constitution Act. 

12.049. That may bring it under 110? 
— ^Let me just be clear about that. No, 
it will not bring it under 110; it will 
bring it under 119; but excejit as other- 
wise Parliament may determine, only 
the Imperial Parliament would he able 
to alter tIu proposals. 

12.050. If the reference in the Consti- 
tution Act confirms the provisions of the 
existing Government of India Act, that 
would make it part of the constitution, 
would it notP — ^It would become a part 
of the constitution — ^to this extent, that 
a reference of some kind would he made 
to it in the constitution that would en- 
sure the proposals of the Indian Reserve 
Bank Act only being alterable with the 
approval of the Imperial Parliament. 

12.051. Then for our purposes it would 
bring it under 310? — ^I think it would, 
but I would like to look a little further 
into it. , 

12.052. ^t reads here as if it iwere 
not in the constitution. So do one or 
two other things for that matter ? — I 
should like just to consider the matter. 
It is rather a peculiar position. 


Earl of Lyiton. 

12,053. One final question of the 
Secretary of State. Sir Hubert Carr 
has mentioned a number of matters not 
at present covered by these clauses but 
which in evidence it has been suggested 
should be brought within their scope. 
May I remind the SccTCTary of State of 
one other class which was referred to 
in evidence before us and it has not 
been mentioned to-day, namely, the 
rights and positions of certain classes 
of landowners. The Secretary of State 
will remember that there are classes of 
landowners in India having special 
rights, such as the Talukdars of Gudh 
and Inamdars of Bombay, who have defi- 
nite rights and established positions. In 
addition, there are people in the pro- 
vince with Tihich I was connected in 
Bengal who claim, not indeed a right, 
but something which is akin to a right 
under the permanent settlement in that 
province. I am not, of course, suggest- 
ing that the Legislature should be de- 
barred from legislating on these sub- 
jects, but I will ask the Secretary of 
State to consider whether it may not 
be desirable to include among the sub- 
jects requiring special sanction before 
legislation is introduced, the position of 
these landowners to which I have re- 
ferred and which was brought before us 
in the evidence of one of our suh-com- 
mittees, I think? — ^Lord Lytton has 
raised a question that has been in my 
own mind for some time and particu- 
larly after the evidence that was given 
to the Committee in the summer. It 
seems to me that there is a strong case 
to be made for some kind of precaution 
in the type of case that he has just 
mentioned. What impressed itself upon 
my mind was this: that many of the 
cases that were brought to our atten- 
tion were definite obligations undertaken 
by the Government of the day; some- 
times as rewards for public services; in 
other cases as a continuation of reli- 
gious grants that had been in existence 
under Governments before the time of 
the British Government. In cases of 
that kind I should have thought that 
there would be a considerable measure 
of support, both in India and in this 
country, for some such special pre- 
caution being applicable, such as the 
precaution of the prior sanction men- 
tioned in paragraph 119* A more diffi- 
cult question arises when you come to a 
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big and comprehensive settlement like 
the permanent settlement, touching, as 
Lord Lytton knows better than anyone 
else, almost every corner of the life of 
a province. Now there again there is 
no doubt I suppose in anybody’s mind 
that it came abo-ut as the result of a 
bargain between the Indians and our- 
selves, and there again some kind of 
precaution might be justifiable. Upon 
both those questions I would very much 
like the advice of the Committee. 1 
own myself I am impressed by the case 
that was made in the summer and by 
the need for some such precaution as 
that proposed in paragraph 119. 

Earl of I/ytton.'l I am very much 
obliged to the Secretary of State. Of 
course, it will be a matter for discus- 
sion later on. I thought it well to 
mention it as one of the subjects about 
which discussion might he brought up. 

Sir Han Singh 

12,054. There is just one question I 
wanted to ask the Secretary of State. 


Did I understand the Secretary of State 
to imply in answer to a question by 
Lord Rankeillour that after the , Re- 
serve Bank Bill is passed by the Indian 
Legislature, any amendment of that Bill 
would be with the concurrence of the 
Imperial Parliament or that no amend- 
ment could he made by the Indian Legis- 
lature except with the consent of Par- 
liament? — ^The position is rather a com- 
plicated one. It is this, in a sentence 
or two : Here we are asking the Indian 
Legislature by its own legislation to 
carry out arrangements that we say are 
essential for bringing the constitution 
into being. Obviously if that arrange- 
ment is to take effect, it cannot be pos- 
sible for the Indian Legislature at some i 
future time to alter the conditions with- 
out which the constitution would not 
have come into operation without the 
previous assent. 

Chairman,'] I propose to adjourn now 
to half-past two o’clock, at which time 
we take the representatives of the 
Association of British Chambers of Com- 
merce — Memorandum No. 74. 


{The Witnesses are directed to mthdraic ) 


{After a short adjowrnment*) 


Mr. Morgan Jones,] My Lord Chair- 
man, before you call the witnesses, I 
would like to raise one point. Before 
the adjournment to-day a question was 
addressed by Lord Lytton to the Secre- 
tary of State for India to which he gave 
a long reiply. I had intended raising a 


point of order arising from those two 
questions, but I see the Secretary of 
State is not present, and I therefore 
give notice that I will raise it when 
the Secretary of State returns. 

Chairman,] That is quite understood. 
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Present : 


Lord Archbisho-p of Canterbury. 
Marquess of Salisbury. 

Marquess of Zetland. 

Marqness of Linlithgow. 
Marquess of Reading, 

Earl of Derby. 

Earl of Lytton, 

Earl Peel. 

Lord Middleton. 

Lord Hardinge of Penshurst. 
Lord Irwin. 

Lord Snell. 

Lord Rankeillonr. 

Lord Hutchison of Montrose. 


Mr. Butler. 

Major Cadogan. 

Sir Austen Chamberlain. 
Mr. Cocks, 

Sir Reginald Craddock. 
Mr. Davidson. 

Mr. Isaac Foot, 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Sir Joseph Nall. 

Lord Eustace Percy. 

Miss Pickford. 

Sir John Wardlaw-Milne. 


The following Indian Delegatee were also present: — 
INDIA17 States Retbesentatives. 


Sir Akbar Hydari. 

Sir Manubhai N. Mehta. 


Mr. Y. Thombare. 


British Indian Representatives. 


Dr. B. R. Ambedkar. 

Sir Hubert Carr. 
Lieut.-Colonel Sir H. Gidney. 
Sir Hari Singh Gour. 

Mr. M. R. Jayaker, 

Mr. N. M. Joshi. 


Sir Abdur Rahim. 

Sir PhirozG Sethna. 

Dr. Shafa’ at Ahmad Khan. 
Sardar Buta Singh. 

Mr. Zafrulla Khan. 


The MARQUESS of LINLITHGOW in the Chair. 
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Mr. 2Iorgan Jo/ies.] My Lord Chair- 
man, last Thursday, you will remember, 

I notified you that I intended to- raise a 
point of order on the return of the 
Secretary of State to the witness chair, 
I am obliged to you, my Lord Chair- 
man, for having allowed me to postpone 
the question, but I think I ought to 
apologise to the Secretary of State for 
not having raised it the very moment 
that he gave his answer to which I re- 
ferred, but I quite honestly believed that 
he was coming back in the afternoon and 
I should be able to raise it then. The 
question which I wish to raise is on the 
answer to question 12,053. The Com- 
mittee will remember that Lord Lytton, 
right at the end of the morning session, 
addressed a question to the Secretary of 
State in regard to certain classes of land 
owners and the purport of his question 
was that he hoped that the Secretary of 
State would consider whether he might 
not reserve those classes of land owners 
as being a fit subject for precaution 
under paragraph 119. My Lord Chair- 
man, if you will allow me, I would like 
to say one word as to why I attach 
importance to this point before I put ife 
formally to you. I can quite understand 
(even though I, my Lord, may not agree) 
the Secretary of State being invited to 
consider necessary precautions with 
regard to Police and so on, where 
British interests and British interests 
alone are concerned, but, on this 
occasion, Lord Lytton invited the Secre- 
tary of State to consider whether a pre- 
caution could not be exercised in respect 
of definitely Indian interests. I ought, 
in fairness to Lord Lytton, to say, my 
Lord Chairman, that he said of course 
that he did not suggest that the Legis- 
lature should be debarred from legislating 
on these subjects, but I do not think I 
am doing an injustice to the question ot 
Lord Lytton when I suggest that he did 
indicate that he himself as a Member of 
the Committee had arrived at a con- 
clusion upon this matter and was ex- 
pressing his conclusion through the 
medium of the question which he iwas 
addressing to the Secretary of State. 
N-ot only that, my Lord Chairman, but 
the Secretary of State himself, whose 
position, I am quite sure, is clear to 


everybody, is a very difficult one, being 
a witness and a Member of the Com- 
mittee, and I readily sympathise with 
him in that matter — ^the Secretary of 
State himself m his reply also indicated, 
not in set terms but by implication, that 
he too had arrived at a final conclusion 
on the matter. May I quote the 
sentences that are relevant from Lord 
Lytton’s question : “I am not, of 
course, suggesting that the Legislature 
should he debarred from legislating on 
these subjects, but I will ask the Secre- 
tary of State to consider whether it may 
not be desirable to include among the 
subjects requiring special sanction before 
legislation is introduced, the position of 
the land owners to which I have referred 
and which were brought before us in the 
evidence of one of our Sub-Committees, 

I think.’* Now, the answer of the Secre- 
tary of State is — I will not quote the 
whole of it but the part that is relevant : 

It seems to me that there is a strong 
case to be made for some kind of pre- 
caution in the type of case that he has 
just mentioned.** Then, he later on said 
this : ** A more difficult question arises 
when you come to a big and compre- 
hensive settlement like the permanent 
settlement, touching, as Lord Lytfaon 
knows better than anyone else, almost 
every corner of the life of a Province. 
Now, there again there is no doubt, I 
suppose, in anybody’s mind that it 

came about as the result of a 
bargain between the Indians and 

ourselves, and there again some kind 
of precaution might be justifiable.” 
Now it is quite true that both 
gentlemen clearly admitted that the 

Committee would have to consider this 
later, but my submission to you, my 
Lord Chairman, is that it is a little 
desirable, seeing that aU of us have been 
specially enjoined not to discuss the 

merits of these questions outside these 
doors, that judgment should not be given 
at this early stage upon an important 
body of evidence like that which was 
given on behalf of landowners Home time 
ago. If some Members of the Committee 
are to be free to express opinions from 
one body of evidence, then I submit they 
are all equally free, and it is an im- 
portant point for this reason: That no 
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one will deny, I think, that the ques- 
tion of permanent settlement is a most 
important question in the future decision 
as regards Provincial self-government in 
many parts of India. I merely ask, my 
Lord Chairman, that you from the Chair 
wiU make it quite clear that this ques- 
tion is not yet finally settled or decided 
upon by this Committee, and that not 
one of us is entitled to judge the issue 
at this early stage. I hope both gentle- 
men .will forgive me for raising the point. 
I think it is a matter of importance. 

Ghairmarb.'] I am much obliged to- the 
Honourable Member tor having given me 
private notice of his intention to raise 
this point. The matter ofi a breach of 
rule or of Parliamentary usage does not 
appear to me to arise. The Right 
Honourable Gentleman in the witness 
chair in his capacity as Secretary of 
State for India tells us that he has taken 
cognizance of certain published proceed- 
ings of this Committee in their bearing 
upon a particular issue, and has made 
plain to us that as the Minister respon- 
sible he has been impressed by the argu- 
ments adduced. Like my Honourable 
Friend I should deplore any suggestion 
that the opinions of the Joint Select 
Committee upon matters within our 
remit have been prematurely formed, 
but I find no word of that kind in Sir 
Samuel Hoare’s answer to Lord Lytton, 
Indeed, he indicates that upon both 
points at issue he is prepared to await 
the advice of the Committee. With re- 
gard to the raising of this question by 
Lord Lytton, if I understand (Mr. Morgan 
Jones aright, his view is that Lord 
Lytton would have been better advised 
not to have asked the Secretary of State 
whether evidence adduced before a Sub- 
Committee had been considered by him 
and whether he had been imoressed by 
that evidence. Is that not 2Jr. Morj:»;- 
Jones* point? 

Mr. Morgan Jones."] My simple objec- 
tion is to the implied decision which Lord 
Lytton raised and to which he gave ex- 
pression. 

Chairman.] Mr. Morgan Jones, of 
course, will realise that Lord Lytton as 
a Member of this Committee was draw- 
ing the attention of the Secretary of 
State in the witness chair to this matter, 
and was doing no more than any Mem- 
ber of the Committee does when he draws 
the attention of a witness before the 
Committee to the evidence given by a 


witness who has already appeared. I, 
therefore, decide that no breach of rule 
and no question of any breach of Parlia- 
mentary usage arise. 

Witness (Sir Sainuel Eoare).] (My Lord 
Chairman, may I add one observation to 
the ruling that you have just given? I 
vvould rather, if I may, not leave it 
simply upon the basis of the ruling of 
the Chairman upon a question of rules, 
though there, of course, we accept your 
ruling, I am sure, unreservedly; but, 1 
would assure Mr. Morgan Jones, as one 
Member of the Committee to another 
Member of the Committee, that the last 
thing in the world that I wished to do 
was to imply that my mind had been 
irrevocably made up upon any of these 
great issues. Indeed, he will see in the 
actual answer that I gave him, I say 
specifically that upon both these questions 
I would very much like the views of 
the Committee. I think he will also find 
that I dealt with this question just as 
I have dealt with a number of other 
questions. Indeed, earlier in the week, 
I .was asked by one of the Indian dele- 
gates whether I was dealing only with 
the proposals in the White Paper or 
whether I was also taking into account 
the evidence that had been given. I 
gave him the obvious answer that I was 
dealing with both. The answer I gave 
to Mr. Morgan Jones was in exactly the 
same category. I can assure him that 
there was no intention either on my own 
part or with a view to infiuencmg the 
Committee to imply that a decision had 
been taken. 

Earl of Lytion.] May I add a word, 
my Lord Chairman? 

Chairman.] If you please 

Earl of Lytton.] If I understand Mr. 
Morgan Jones aright, his complaint is 
that there was implicit in my question 
to the Secretary of State an opinion of 
my own on the subject of wihether certain 
rights and privileges of Indian landlords 
should be included among the subjects 
that required the previous sanction of 
th^ Governor-General to legislation. 1 
am not sure that even if I had an 
opinion on the subject I was to blame 
for having revealed that fact, but T 
would like to assure Mr. Morgan Jones 
that there was no opinion of my own 
involved in the question at all. May I 
remind the Committee of what we were 



1126 


MINUTES OF EVIDENCE TAKEN BEFOEE THE 


10° Octobris, 1933.] The Right Hon. Sir Samuel Hoarb, Bt., G.B.E., iContinued. 
C.M.G., M.P., Sir ?Jalcolm Hailey, G.C.S.I., G.C.I.E., nnd Sir Findlater 
Stewart, H C.B., K.C.I.E., C.S.I. 


doing on that occasion.? We were dis- 
cussing subjects which in the White 
Paper were stated to require the pre- 
vious sanction of the Viceroy before they 
were made the subject of legislation in 
the Indian Legislature. It is not quite 
the case as Mr. Morgan Jones suggests 
that those are only subjects in •which 
British interests are inyolved. We were 
discussing matters of religion and matters 
of communal interests which are purely 
as between one set of Indians and 
another, but they are essentially ques- 
tions which raise very acute controversy 
and feeling. For that reason it was con- 
sidered in the White Paper to be desir- 
able that the previous sanction of the 
Viceroy should be required. Then Sir 
Hubert Carr brought to our notice a 
number of other questions which he con- 
sidered might be included. It was in 
that connection that I recalled to the 
Secretary of State’s attention the fact 
that there were so many questions deal- 
ing with land owners’ interests which 
also raised acute controversy in India, 
and, without expressing any opinion as 
to whether they should be made the sub- 
ject of previous sanction or not, I men- 
tioned to the Secretary of State a 
category of questions which I thought 
might also he considered, but I specifically 
stated that all this would be the subject 
of discussion later on. I only raised it 
at tins xJoint so as to justify a discussion 
which might follow when we reach that 
stage. 

Mr. Morgan Jones,'] May I say, my 
Lord Chairman, that I am very much 
obliged to both tbe Honourable Gentle- 
men for their kindness in replying to me 
so generously. I hope it may be taken 
that I raised the point in quite good 
faith ahd I am quite prepared to accept 
your ruling. 

Sir Austen Chamberlain,] I am quite 
sure that all the Committee will recognise 
that Mr, Morgan Jones acted in per- 
fectly good faith, but I am very anxious 
that nothing that has passed this morn- 
ing shall preclude the Secretary of State 
from continuing to treat the Member^ of 
the Committee and Delegates with the 
confidence and frankness which he has 
done hitherto and that he shall not draw 
the inference, and certainly a wrong 
inference, from anything you yourself, 
my Lord Chairman, have said, and I am 
sure an inference which would be dis- 


tasteful to both of us, if not to all of 
us, that we desire to limit him when he 
13 before us and puts in an expression 
of opinion. No doubt, he must have 
further opinions. We are entitled to 
know what his opinions are, but he will, 
no doubt, where necessity arises, Tecon- 
sider his opinions in the light of the 
views expressed by the Committee or by 
Delegates. May I just add this, and I 
think Mr. Morgan Jones will agree with 
mej that if I may trust my memory there 
is no Member of the Committee begin- 
ning with myself, if I may on this 
occasion, and no Delegate who has not 
put tendentious questions indicating the 
line on which his own mind was moving. 
It would therefore be doubly unfortunate 
if the only person whose mind we might 
not know was the Secretary of State. 

Mr. Morgan Jones.] May I, as regards 
that, say this, my Lord: I think that 
Sir‘ Austen Chamberlain will agree with 
me that if he got the whole of my ques- 
tions all he can say is that he guesses 
that my mind moves in certain' direc- 
tions. 

Sir Austen Chamberlain,] 1 think it is 
a very shrewd guess. 

Mr. Cocks,] My Lord, before we pass 
from this, would it be possible for the 
Committee to be supplied with an im- 
partial Memorandum on the Permanent 
Settlement, stating, first, historically, 
just how it was brought about, and so 
on. 

Chairman.] I do not know whether a 
Memorandum of that kind would be well 
received by the Committee at this stage. 
I might look into the matter and see 
whether something could be done. If he 
puts that question to me perhaps, the 
Right Honourable Gentleman in the wit- 
ness chair would express a view as to 
the expediency of the course he suggests 
being pursued. 

Witness,] I will look into it and see 
whether anything could usefully be cir- 
culated. 

Earl Peel. 

12,721. Might I suggest the Cambridge 
History of India which I reviewed iiie 
other day for the Times ” ? I think 
he will find, a great deal of information 
in that and it is close reading? — ^I think 
probably that is a very good answer. 
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Chairman, 

12,722. We are dealing first of all this 
morning with paragraphs 125 to 129, 

Administrative Relations between the 
Federal Goveriiment and the Units.” I 
understand that the Secretary of State 
desires to make a statement preliminary 
to his examination? — My Lord Chairman, 
I want to say a word or two of intro- 
duction to the discussion of Clauses 125 
and 12G for this reason : They are drafted 
in a very abbreviated form, and it may 
be that their drafting will seem obscure 
to certain Members of the Committee; 
it might, therefore, help our discussions 
this morning if I made as a short intro- 
duction the following comments upon 
them. Section 45 of the existing Gov- 
ernment of India Act declares that all 
Provincial Governments are under the 
direction and control of the Government 
of India and requires them to obey the 
orders of that Government. A provision 
of this character would be obviously in- 
compatible with the conception of Pro- 
vincial Autonomy. At the same time, 
it has to be remembered that while in 
certain spheres of work such as the com- 
mercial departments : railways, posts and 
telegraphs and in regard to such matters 
as customs and income tax the Federal 
Government will have its own agency, 
yet, even in these matters, it will de- 
pend upon the collaboration and in 
respect of a large part of its other activi- 
ties, upon the assistance of Provincial 
administrative oflBlcers. Thus, the actual 
execution of orders in relation to such 
matters as immigration into India, extra- 
dition, control of arms traffic, all of 
them Federal subjects, will rest in the 
hands of Provincial ofiicers, that is to 
say, the District Officers of various 
kinds. All that the first part of para- 
graph 125 does, therefore, is to empha- 
sise the obligation of Provincial 
Ministries to see that such assistance is 
forthcoming as an essential condition of 
the successful working of Federation, and 
thereby to adapt Section 45 of the exist- 
ing Government of India Act with the 
necessary restrictions to the new condi- 
tions. The rest of the first sub-paragraph 
states the extent of the Federal Govern- 
ment’s right to see that these obligations 
are really fulfilled, but I should explain 
that whereas the words “every Act of 
the Federal Legislature ” correctly ex- 
press this Provincial obligation as apply- 


ing to all Acts, whether they relate to 
Federal subjects proper, namely, the sub- 
jects set out in Appendix 6, List 1, or 
to concurrent subjects, that is to say, 
the subjects set out in List 3, the draft- 
ing of the latter part of the first para- 
graph requires clarification. It is not 
intended that the right of the Federal 
Government to give directions as to the 
fulfilment by a Province of its Federal 
obligations should extend to the con- 
current sphere since all the subjects in- 
cluded in List 3 are to be entirely pro- 
vincial, except to the extent that pro- 
vision may be made for their regulation 
by Federal legislation. The last sen- 
tence of the first sub-paragraph of pi^ra- 
graph 125, should, therefore, be read 
subject to this limitation, and as apply- 
ing to List 1 subjects only. 

The purpose of the second sub-para- 
graph of paragraph 125 is to give the 
Federal Government a right of direction 
as to the administration of purely pro- 
vincial subjects (list 2, Appendix VI) if 
the actions of the province in this 
sphere are such as to prejudice the ad- 
ministration of a Federal subject proper. 
Thus, if a Provincial Government were 
so administering its Public Health and 
Sanitation arrangements as to interfere 
with arrangements regarded as essential 
by the Federal Government for the main- 
tenance of quarantine in ports, the 
Federal Government would have the right 
to intervene. In brief, the purpose of 
paragraph 125 is to ensure to the Federa- 
tion such authority in relation to the 
Provinces as will tend to the efficient 
performance of the purposes for which it 
exists. I am afraid that statement 
sounds somewhat complicated, but I think 
that members of the Committee and the 
Delegates when they read it will see 
that it is a necessary comment upon 
paragraphs 125 and 126. 

Marquess of Salishury,'] 1 aip sure we 
are all very much helped by these state- 
ments, Secretary of State. I see no 
reason whatever to apologise for them, 
if I may say so. 

Sir Hari Singh Gour, 

12,723. There was one point upon which 
I may ask the Secretary of State to 
implement his statement. It is to this 
effect. In sub-paragraph 2 of paragraph 
125 the words are : “to any matter which 
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affects the administration of a Federal 
subject ” not “ any matter which 
may affect the administration of a 
Federal subject,” whereas in paragraph 
126 the Governor-General is entitled to 
interfere in any matter ivhen any grave 
menace to the peace and tranquillity of 
India, or any part thereof, is threatened. 
In the statement which the Secretary 
of State has been good enough to read 
to the Committee there does not appear 
to be any clear line of demarcation 
between the interference by the Federal 
Government in matters which affect in 
praesenti the administration of a 
Federal subject, or matters which 
threaten to affect in the near future the 
administration of a Federal subject? — 
It is a point of drafting. There is no 
distinction so far as I can see Intended 
between the words “ affects ’’ or “ may 
affect.” 

Sir Ahdur Ra/um. 

12.724. In the second paragraph of 
paragraph 125, the last words are 
** Federal subject ” that does not include 
clearly concurrent subjects ? — NTo, the 
second paragraph of paragraph 125 deals 
with Federal subjects only. 

12.725. Exclusively Federal subjects? — 
Yes. 

Mr. 31. B. Jayaher. 

12.726. It would include Reserved sub- 
jects, I take it? — Yes. 

Sir Austen Chamlerlain. 

12.727. How then are the subjects 
which are concurrent subjects dealt with ? 
— The administration is provincial. 

12.728. I understand that the White 
Paper contemplates that if there is con- 
current le^slation the Federal legisla- 
tion prevails over the Provincial legisla- 
tion?— -Yes. 

12.729. Is there no provision to enable 
the Federal Government in that case to 
supervise and secure the due execution 
of the Federal law and giving it autho- 
rity to intervene if, in spite of the 
passage of the Federal law, the Pro- 
vincial Government continues to apply 
its provincial law? — In our proposals, 
Sir Austen, we go no further than to say 
that it is the obligation of the Provin- 
cial Government so to carry ont its 


duties as not to compromise the decision 
of the Federal Government in a case of 
that kind. It is difficult to go further 
than that. I think -Sir Austen will see 
the difficulty when I give him the most 
conspicuous instance of. an actual case. 
Take the case of law and order. There 
is no intention under the “White Paper 
proposals that there should be inter- 
ference* by the Federal Government in 
the administration of law and order in 
the Province, and that goes to show that 
one cannot go further than state the 
moral obligation upon the province in 
matters of this kind to co-operate with 
the Federal Grovernment. 

• 

12.730. I do not quite follow that, if I 
may pursue it a little further.?— Please. 

12.731. The intention of the Govern- 
ment is that where a. subject is reserved 
for Federal legislation the Federal 
Government should have power to issue 
such instructions to the local Govern- 
ments as will secure the execution of the 
Federal law? — ^Yes. 

12.732. On a Federal subject? — Yes. 

12.733. But the White Paper also con- 
templates that certain subjects will be 
left to Provincial legislation, but with 
autbority to the Federal Government also 
to legislate if it thinks it necessary.? — 
Yes. 

12.734. Must there not be, if not the 
same, at any rate similar power to the 
Central Government to see that its 
Federal legislation is observed in that 
case as you feel necessary to secure for 
it in the former case? — J would have 
thought myself that there is this differ- 
ence betwen the two categories. In the 
Federal field the Federal Government 
is acting under its exclusive rights and 
it has its Federal agents to carry out 
its policy in such cases as I have just 
quoted in my opening statement, cases 
like the administration of Customs, and 
so on, and correspondingly with certain 
classes of legislation — Income Tax, for 
instance. In the concurrent field ex 
hypothesi even though the Federal 
Government may be legislating there is 
something in the nature of partnership 
between the two. The Federal Govern- 
ment will be dependent upon the Pro- 
vincial administration for its agents. It 
will not have agents in the concurrent 
field at all. I would have thought there- 
fore, in view of what appears to me to 
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be a difference, it was necessary to state 
the obligations in a somewhat different 
way for each of those two categories. 

12.735. This is rather a matter of de- 
tail that I am putting to you now ? — ^Yes. 

12.736. To take an illustration which 
you have given, quarantine. Will the 
quarantine oScers in all the ports be 
Federal ojfficers, or will they not be de- 
pendent upon local officers for the execu- 
tion of their Federal quarantine pro- 
visions? — The quarantine officers would 
be Federal officers. 

12.737. All the Medical Officers of 
Health? — The Medical Officers of Health 
will probably be provincial. 

12.738. Surely the executive officers in 
administering quarantine will be the 
Medical Officers of Health, with such 
police assistance, if any, as they may 
require P — Yes, that is so. 

12.739. Then I put it to you that the 
particular distinction which you have 
drawn, Secretary of State, will not hold. 
But, passing from that, I put this to 
you at this stage to invite yonr further 
consideration ? — ^Yes. 

12.740. I also put it to you that if 
you feel it necessary to reserve to the 
Federal Government a power of con- 
current legislation it follows that it 
must be necessary to reserve to that 
Federal Government a right to see that 
its concurrent legislation is respected, 
and that where it exercises that right 
of concurrent legislation the importance 
of its authority being maintained, and 
its orders being executed, stands on 
exactly the same footing as in cases where 
it is legislating within its exclusive 
sphere. When it exercises the power of 
concurrent legislation it supersedes for 
that purpose the Provincial Government? 
— Certainly I will consider Sir Austen’s 
contention, hut I still have this diffi- 
culty in my mind. The concurrent field 
is reaUy a field of provincial subjects, 
but provincial subjects in which some 
kind of uniformity is very advisable. 
The intention, therefore, of having a 
concurrent list is not to impinge upon 
the field of provincial autonomy, but to 
retain some means by which uniformity 
can be maintained. If uniformity is to 
be maintained I feel pretty sure myself 
that you must take provincial opinion 
with you. Our proposals are not based 
upon any sanctions j they are based upon 


a willing co-operation^ and that if you 
are going to get provincial public opinion 
with you the less you dot the i’s ” 
and cross the ‘‘ t’s ” as to the powers 
of interference by the Federal Govern- 
ment the more ‘Successful you will be. 

Marquess of Salishui'y.'} I do not know 
whether I might suggest to the Secre- 
tary of State that the statement he has 
just made in reply to Sir Austen Cham- 
berlain carries him a very long .way, 
because if List No. Ill is examined it 
will be seen that there are a very large 
number of subjects which come under 
the concurrent powers; for instance, the 
regulation of the working of mines. 

Earl of Derby. 2 Would you give us the 
page number? 

Marquess of Salisbury. 

12.741. Page 119: ‘‘Regulation of the 
working of factories ; Employers’ 
Liability and Workmen’s Compensation; 
Trade Unions; Welfare of labour, in- 
cluding provident funds and industrial 
insurance; Labour Disputes.” I must 
not make a statement, but I suggest to 
the Secretary of State all those come 
under the concurrent field and therefore 
it must evidently have been in the minds 
of those who drafted the White Paper 
that there would be federal legislation or 
might be federal legislation on all those 
subjects? — ^Lord Salisbury has quoted an- 
other category of cases which was very 
much in my mind when I gave my answer 
to Sir Austen just now. Lord Salisbury 
will see the difficulty if one goes the 
length that was just suggested by Sir 
Austen in the case of labour legislation. 
Suppose, for instance, the Federal Gov- 
ernment passed labour legislation, we 
will say, a very comprehensive National * 
Health Act or an Act for Maternity 
Benefit, or some bit of labour legisla- 
tion, that would involve very heavy ex- 
penditure. The conclusion of Sir 
Austen’s argument would seem to me to 
lead to the Provinces having that very 
heavy expenditure forced upon them 
against their will. I do not believe a 
system of that kind would .work. 

12.742. But would not that be rather 
a reason for not having included these 
subjects in List III? — No, I think not. 
You see, we have included them in List 
III as subjects upon which we wish to 
work to uniformity if the Provinces 
can be induced to co-operate. 
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Sir Austen Chamberlain. 

12.743. Is this the land of case that 
jou have in mind, that the great 
majority of the Provinces are agreed, we 
will say, on a legislative working day of 
so many hours? — ^Yes. 

12.744. That one Province refuses to 
agree ? — ^Yes. 

12.745. And that, accordingly what is 
desired over by far the’ largest part of 
India, is rendered impossible by the 
opposition of a single Province? — ^Yes. 

12.746. That then the Federal Govern- 
ment should override the dissentient Pro- 
vince and give effect to the general will 
of the Indian Legislatures. “Would that 
be a fair illustration of the case you 
have in mind? — ^Yes; the Federal Gov- 
ernment would pass such an Act, I pre- 
sume. 

Sir Austen OJitomberlain.l Then sup- 
pose the dissentient Province declines to 
administer the Act and continues to work 
the longer hours 

Marquess of Salisbury.'] Or abstains 
from administering the Act. 

Sir Austen Chamberlain. 

12.747. Yes, or abstains from adminis- 
tering the Act^ and in that Province 
factories continue to work the longer 
hours, thus establishing a ruinous com- 
petition with the Provinces in which the 
Federal Act is administered. -Wliat is 
the remedy — sweet reason? — I can see no 
remedy of sanction. What sanction 
could you apply to a situation of that 
kind? 

Sir Austen Chamberlain.] If it were 
in the field of reserved legislation you 
would give authority to the Central Gov- 
ernment to direct the Provincial Govern- 
ment and its officers to enforce the law. 
If you tell me that sanction is ineffec- 
tive for the purpose of the joint list, 
will not it he equally ineffective for the 
other, and if it is effective for the 
Federal list, why should it not be effec- 
tive for the joint list of subjects? 

Marquess of Salisbury. 

12.748. Might I in that oonnection re- 

mind the Secretary of State of (p) in 
paragraph 70 : “ Securing the execu- 

tion of orders lawfully issued by the 
Governor-General ? That is part of 
the special responsibility of the Governor. 


I presume that in the case of an Act 
of the Federal Legislature, if a Pro- 
vince was recalcitrant as in the ease 
which Sir Austen has put, the Governor- 
General would direct the Governor to 
caiTy out the law as it is laid down in 
the Act and the Governor thereupon 
would use his special responsibility 
under paragraph 70.? — No. I do not 
think in the general Federal field outside 
the special responsibilities of the 
Governor-General, the Governor-General 
could issue an order of that kind. 

12.749. After all, the Governor-General 
would act by the advice of his Ministers 
in a matter of this kind. I suppose, in 
assenting to the Federal legislation, he 
would act by the advice of his Ministers? 
— ^Yes- 

12.750. Once he had done that, then 
surely it would he a lawful order of his 
to the Governor to carry it out? — ^No — 
except in the field of his special 
responsibilities. 

Lord Banheillour. 

12.751. Secretary of State, on that 
would not it be possible for the Central 
Government to carry out the contem- 
plated orders arising out of Federal 
legislation and to charge the Province 
with the cost,? — There is no machinery 
for getting the money. 

12.752. But the money for the Pro- 
vinces comes through the Central Ex- 
chequer, does it not? — Income Tax would. 

Dr. B. B. Ambedkar.] I think the 
answer to Sir Austen Chamberlain’s ques- 
tion may be given somewhat in this 
form : So far as the concurrent legisla- 
tion is concerned, it is, I think, laid down 
in one of the paragraphs of the White 
Paper that any law in the concurrent 
field passed by the Federal Legislature 
will override a similar law passed by the 
Provincial Government. Consequently, 
if there was a conflict of law passed in 
the concurrent field between a law passed 
by the Centre and one passed by the 
Province, ipso facto, by the provisions 
of the White Paper itself the Federal 
lasw will have an overriding force as 
against the Provincial law. 

Sir Austen Chamberlain.] That is so* 
That is the point that I put earlier to 
the Secretary of State. 

Dr. B. E. Ambedkar.] That is I think 
the position so far as the legislation is 
concerned. 
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Sir Austen Chamberlam.^ So I under- 
stand. 

Dr. B, B, Amhedkar,2 So far as 
administration is concerned, I think the 
position will he that the Federal Execu- 
tive win have the authority to issue 
directions and instructions to the Pro- 
vincial Government through the Provin- 
cial Governors with regard to the 
administration of a concurrent law passed 
by the Federal Legislature, and the 
Governors, I think, would be bound to 
obey them. 

Marquess of Beading, 1 That is exactly 
the point upon which the Secretary of 
State has given an answer in the nega- 
tive. 

Sir Austen Chamberlain, “I Yes, I put 
that to the Secretary of State. The 
Secretary of State’s explanation differen- 
tiates between the case where the Federal 
Government has legislated in the sphere 
which is reserved to Federal authority. 
In that case, the Secretary of State says 
the intention of the Clauses we are dis- 
cussing is that the Federal Government 
should have power to give directions for 
the execution of that law. I put it, if 
I may, to the iSecretary of State again. 
In the case of legislation reserved to the 
Federal authority, the Federal Govern- 
ment may follow up its legislation by 
orders to the Provincial Governments and 
authorities to execute that law. In the 
case of legislation in the concurrent held, 
if the Federal Government does legislate, 
the Federal law overrides the Provincial 
law and is the only law of the Province 
or, of Indian but, in that case, according 
to the Secretary of State, the Federal 
Government has no power to issue direc- 
tions for the execution of its law or to 
secure that it is executed. On what 
ground can you justify that distinction 
between the administration and execu- 
tion of two laws equally binding, passed^ 
by the same authority, ene of which it 
may enforce and the other of which it 
may not enforce? 

Sir Manuhhai N. MeJiia,'] I was going 
to strengthen this argument by reference 
to Section 127, which applies to the 
Indian States : It will be the duty of 
the ruler of a State to secure that due 
effect is given within the territory of his 
State to every Act of the Federal Legis- 
lature which applies to that territory.” 

Marquess of Beading.'] May I ask, my 
Lord Chairman, that we should not pass 
from this very important point raised by 
Sir Austen to the States? We have got 


to come to that. I cannot help thinking 
that it will only confuse tjie matter. We 
do want to get this point clear. 

Chairman,] Sir Manubhai Mehta, it 
might be well just to clear this matter 
up as regards the Federation and the 
Provinces of British India and then to 
relate the matter to the iStates after- 
wards. 

Sir Manubhai N, 2Iehta.] Yes. 

Witness,] My answer may sound to 
be rather an illogical one. I quite agree 
with Sir Austen. Legally and Constitu- 
tionally, there can he no distinction 
between one Federal Act and another — 
I accept that contention entirely. Yet, 
I do feel that politically it is worth dis- 
tinguishing between the Federal field and 
the concurrent field. The existence of a 
concurrent field has occasioned a good 
deal of criticism amongst the adherents 
of Provincial autonomy, and if any action 
that v/e took "went to give the impression 
that the concurrent field was really going 
to be a Federal field under another name, 
I think we should see a very general 
opposition to a proposal of that kind 
from large sections of public cJpinion in 
India, That makes me think that it is 
wiser to keep a distinction between the 
two fields, and to keep in mind the fact 
that for the purposes of administration 
the concurrent field is a Provincial field. 
It is our intention that the Federal Gov- 
ernment should only come into the con- 
current field when there is a general 
desire for uniformity over some field of 
legislation or administration. Having 
said that, I do not in the least, wish to 
suggest that my mind is closed to sugges- 
tions of this kind. My advisers and I 
will gladly think over these points again. 

Sir Austen Chamberlain. 

12,7o3. I am very much obliged and I 
hope the Secretary of. State will do sq. 
My Questions all arise out of the modi- 
fication which he has made in the Clause 
by the opening statement that he made 
to-day. If 1 might add just one more 
question: Would the in tunaing this 
matter over consider whether it can ever 
be wise to encourage an authority or 
give power and, therefore, encourage- 
ment to an authority to legislate with- 
out giving that authority any power to 
enforce its legislation, and whether that 
must not have the result of bringing all 
law into disrepute — Sir Austen raises a 
new point in his further question, the 
point as to wihether there should be 
sanctions or not. 
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12.754. I do not say sanctions but 
power to enforce? — It comes to the same 
thing, does it not? 

12.755. Do yon call it sanctions in the 
Federal field? It is not punishment; 
it is merely authority? — Authority to 
give an order; it is no more than that. 

12.756. Authority to give an order and 
to oblige the local authorities to execute 
the Federal law? — ^Bnt you cannot oblige 
the units to execute an order if they 
refuse to. I (hope they will not refuse 
but I myself cannot see whab power you 
can apply to a Provincial Goverament. 

12.757. I beg the Secretary of State 
to consider these answers very carefully 
at his leisure; but surely what he has 
just said amounts to saying that Sec- 
tion 125 is merely a piece of paper which 
is worthless for all practical purposes, 
even in the Federal sphere if a local 
authority chooses not to obey the direc- 
tions of the Government? — No; I would 
not admit that comment at all upon my 
answer. Section 126 states the duties 
of the Federal Government and the duties 
of the Provincial Governments under the 
Constitution. It is to be assumed that 
the Parties that enter the Federation will 
accept those duties. When," however, ib 
comes to the power to enforce a decision 
then a series of very difficult questions 
arise and Sir Austen will find that in 
these proposals we are following very 
much upon the lines set in other Fede- 
rations and so far as I know there is 
no sanction in any Federation except 
possibly the new German Reich to im- 
pose the will of one section of the Fede- 
ration upon the other, 

Earl of Derby. 

12.758. The United States? — do not 
think there is any power to do it. The 
United States, of course, have got their 
Swn agents for certain purposes, and I 
would hazard the opinion that it has 
been a very weak reed on which to de- 
pend in the case of the United States. 

Sir Ausien GJiamberlain. 

12,769. Have they not got Federal 
Courts, Federal Officers and Federal 
Forces, which have, on occasion, been 
used by the President in Washington to 
enforce the law in a particular State? 
— For carrying out exclusively Federal 
objects. 

12,760. But if the Central Legislature 
has found it necessary to legislate, surely 
that is a central object? — ^It is not npon 
a Federal subject. Sir Austen seemed to 


me to imply that I was rather hair- 
'•yhttir'i when I gave that last answer, 
i ro.; it is a distinction. 

Sir Austen Chamherlain.l I do not 
think the Secretary of State is hair- 
splitting but I think that his argument 
tends to destroy the whole value of the 
safeguard which he has offered to the 
Committee in relation to the purely 
Federal subjects. That if his answers in 
regal’d to my questions in relation to 
legislation in the concurrent field are to 
be accepted, then the safeguards which 
he offers in the purely Federal field are 
worthless, I am sure he does not mean 
that. That is why I begged him to con- 
sider those answers very carefully. 

Lord Eustace Perci/.] May I ask the 
Secretary of State at the same time ta 
consider another aspect of this question : 
Whether he is not in these proposals as 
they are at present before us making a 
much more serious attack on Provincial 
autonomy than he would be by accepting 
Sir Austen Chamberlain’s su gge stion, 
because if you give the Federation a 
power concurrently or otherwise to legis- 
late on a subject you cannot constitu- 
tionally keep 'back the power from it of 
appointing agents to carry out that legis- 
lation; and m the instance given by Sir 
Austen Chamberlain, if a Provincial 
Executive refused to carry out or nullify 
by exemption the Federal law on hours 
of labour there would be one alternative 
before the Federation which would be in 
all its Acts in the concurrent field, to 
provide its own executive servants. That 
is not ijrecluded by anything in the 
White Paper, and I thinks cannot be. 
The result would he that if it is 
important for India to have uniform 
legislation and administration of a 
particular subject, such Acts would 
^always contain^ i^pecial provision for a 
Federal Executive Service to carry them 
out, because otherwise under the Consti- 
tution the Fede]:*Sition will have no power , 
to control their execution at all. May I 
add that I fhink is what the experience 
of the United States has been : J ust 
because the Federation has no power to ^ 
give directions to New York as to how 
its Preventive Officers are to carry out 
prohibition, they have had to provide 
Federal Officers of their own afid the 
conflict between the Federal Officers and 
the State Officers has nullified the execu- 
tion of the legislation. 
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Earl Feel, 

123 761. I just want-ed to ask one ques- 
tion, if I might. The Secretary of State 
stated very strongly that he thought that 
any power in this concurrent field given 
to the Federal Government to enforce a 
general Jaw in the concurrent field W’ould 
arouse a good deal of anxiety in certain 
Provinces, and would be construed as an 
attack upon Provincial autonomy. Now, 
i wtuS going to question that point. Ot 
course, the Federal Government would 
never initiate any legislation I presume 
on these concurrent fields of the nature 
that we have been discussing unless they 
had had a conference with the repre- 
sentatives of the Provinces and there was 
pretty well a general agreement that 
this legislation should be carried out. 
We were taking the case' of a Province 
which did not agree. First of all, I say, 
the legislation would never be carried 
out unless there was a general agreement 
and if there .was one Province which was 
so recalcitrant as to upset the whole 
balance, would it not be felt in that case 
by the other Provinces that really it was 
quite reasonable that the Federal Govern- 
ment should have a power of enforcing 
and would not raise the wide fear that 
the Secretary of State suggests, that 
there is a general attack intended upon 
the whole independence of Provincial 
autonomy? — That very well might he so 
in certain cases. The difl&culty arises 
though' with the big subjects like sub- 
jects 9 and 10 of List 3, Criminal Law 
and Procedure. With a field as wide as 
that the (Federal Government might really 
undermine the whole basis of the ad- 
ministration of law and order in the 
Provinces, 

12,762. The case which was taken by 
Sir Austen, I think, was some social 
legislation where a good deal of expen- 
diture w'ould be required. It is difficult 
to me to conceive that the Federal 
Government .would really impose a law of 
that kind upon the Provinces unless there 
was verv creneral agreement that that 
money sliouhl be spent in that way, and 
all the Federal Government would do 
would be to set its seal by its legislation 
in the concurrent field upon the general 
agreement in the Provinces ? — ^It is 
because I want things to work out like 
that that I feel the less one talks about 
compulsion in the Provincial field, the 


iiiore likely you are to get Provincjai 
Governments to work together for 
uniformity. 

12.763. I see, of course, the technical 
difficulty of Sir Austen’s point — perhaps 
it is more than technical? — Sir Austen’s 
case, if I may say so, is an easy case, 
and it is difficult to dispute it. The 
much more difficult case is xhe case I 
have just mentioned, namely, criminal 
law^ and procedure. 

Sir Ahhar Sjnurn. 

12.764. Would not what Lord Peel has 
said with regard to legislation of that 
kind by the i'ederal Government be ruled 
out by the iprovisioii in the second sub- 
paragraph of Proposal 114? The 
Federal Legislature will not m respect 
of the subjects contained m List III be 
able to legislate in such a waj’ as to im- 
pose financial obligations on the Pro- 
vinces.’^ In most of tins Labour legisla- 
tion it would probably indirectly impose 
a financial obligation upon the Provinces 
and if there was any one Province which 
did not desire legislation on that subject 
it could very well appeal under the sub- 
paragraph and say that it should not be 
a subject for the concurrent field ? — 
think we have got to take the second 
paragraph of Proposal 114 into account. 

I would ask the attention of the Com- 
mittee to that paragraph. I am inclined 
to think that upon further consideration 
we may find that the paragraph goes too 
far. For instance, in the case of Inter- 
national Labour Agreements, we inay find 
upon further consideration that it goes 
too far, but even so, if it does go too far, 

1 can see no way of compelling ^ Pro- 
vincial Government to meet obligations 
of this kind if it is dotorin'.ncd not to 
meet those obligations; but, in making 
a refusal of that kind, the Provincial 
Government is repudiating the whole 
basis of the Federation and I am assum- 
ing that a Provincial Government wiU 
not repudiate the basis of the Federation. 

Sir AJehar SydariJ What I was trying 
to point out was that really tlfat par- 
ticular sub-paragraph imposes this obli- 
gation. That legislation in a concurrent 
field will be more a matter for the uni- 
formity of legislation with the concur- 
rence of all the Provinces, If there is 
any legislation of a kind which has not 
got the concurrence of a particular Pro- 
vince, then by that very fact it is not 
within the power of concurrent' legisla- 
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tion, and, therefore, the difficulty which 
has been raised by Sir Austen Chamber- 
lain will not arise. I am trying to point 
out that there is so much restriction 
imfposed by this particular sub-paragraph 
in the power of the legislation of the 
concurrent field that it is more for uni- 
formity of legislation that this has been 
provided for and tbat this uniformity 
of legislation could be only if all the Pro- 
vinces agreed. 

Lord Eustace Percy, 

12,76f6. Does not that make all the 
more forcible the danger that I have 
alluded to : that a fortiori the Federal 
Government will always, where possible, 
provide its own service and pay it itself, 
and therefore .will get round that Para- 
graph 114.? — I would have thought that 
would not he the case. Ex hypothesis 
the kind of cases that we have in mind 
are cases that will involve heavy expendi- 
ture. 

12,766. Not limitation of hours of 
labour in factories? — ^No; tbat may per- 
haps be a case pointing the other way, 
but many of these other cases will be 
cases intolving considerable expenditure, 
and I would have t^iought that fihe 
Federal Government would be most re- 
luctant to undertake expenditure of that 
kind in the Provinces. 

Marquess of Beading, ^ May I ask the 
Secretary of State one point arising 
from what he has said in order that 
iwe may have clearly in our minds how 
the position stands? Sir Austen Cham- 
berlain has put the alternatives very 
clearly, but what I do not follow is what 
is the *position under the Constitution 
according to the answers that the Secre- 
tary of State gave, assuming that there 
is a concurrent field in which the 
Federal Government has passed legisla- 
tion and a Provincial Government abstains 
or refuses to carry out tbat law. Tbat 
is a very definite point which was put 
and which might happen. I understand 
the Secretary of State to say: Well, 
it is pibvided that it must obey that 
law and that the Federal Legislation 
will prevail, and it is to be expected 
that the Provincial Government will carry 
out its duties.’’ So far, speaking for 
myself I quite follow. "Where I got 
into difficulty, and the reason I am put- 
ting this^ question to the Secretary of 
State is, assuming that the Province, for 
one reason or another, into which it is 


not necessary to enter at the moment, re- 
fuses to carry out the law — it may be 
wilfully j it might be out ot pure desire 
to make a constitutional difficulty; you 
cannot leave out such considerations, in 
my opinion, when you are considering 
these safeguards; you must assume pos- 
sibilities of tbat kind. Suppose that 
happens, or, even apart altogether from 
constitutional agitation, suppose that 
the Provincial Government refuses to do 
it. 

Marquess of Salisbury,'] Or merely 
neglects to do it. 

Marquess of Beading, 

12.767. Yes; I used the word which 
Lord Salisbury used — “ abstains ” — 
which I think is quite a good word for 
it. Assuming that to happen, are we 
to understand that under the constitu- 
tion which w© are now to recommend, 
whatever form it may take, that no 
power is to be given to the Federal Gov- 
ernment to ensure that the Provincial 
Government should, in the case 'that we 
have put, carry out what is said to be 
the law of all India and prevailing over 
that particular Province? Are we to 
assume, as I do from what the Secre- 
tary of State says, that nothing can 
happen; that there is no means of en- 
forcing it? Is that right? — ^Lord Head- 
ing is dealing, I understand, only with 
the concurrent field? 

12.768. Yes, that is right? — ^My answer 
would be that in the concurrent field 
I can see no practicable method of 
coercion after looking at the experience 
of other Federations. This is not a new 
problem. It is a problem that has been 
inherent, I think, iif every Federation. 
The noble Marquess will find, I think, if 
he looks to the Constitution of the 
Dominion of Canada, so far as I re- 
member, that there is no power of 
coercion. 

12.769. I want to make one sugges- 
tion with regard to it. Is it not pos- 
sible to legislate that the Governor shall 
have the power in that case? He has 
all the means of providing under the 
separate paragraphs that we have dis- 
cussed. Is not it possible then for the 
Governor to have the power and, indeed, , 
the duty if a position arises such as 1 
have just described, to see that the Pro- 
vincial Government does carry out the 
Federal law? He* could do it either by 
means of his own Act, or he could do 
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it by means of an ordinance, or he has 
means even of raising the money that i'* 
necessary under the powers that are 
given him. It is most remarkable, I 
agree, but is it not better that that 
should be the position than that we 
should leave the Constitution in this 
form, that there is no power in the 
Federal Government to see that the Pro- 
vincial Government carries out what is 
declared to be the Federal law for all 
India, including that Province? — can 
consider Lord Reading's proposals. They 
appear to me to go a long way, I do 
not turn them down on that account at 
all, but they would appear to me, at 
first sight, to bring the Governor-General 
acting on his own discretion into a field 
other than the field of his special 
responsibilities. 

Cliaunuin.’\ Before I call on Sir 
Austen Chamberlain, it occurs to me that 
it may be to fclie convenience of the Com- 
mittee that we should have a round of 
questions this morning and that further 
consideration of these matters should be 
reserved until we have the discussions 
later on. 

■Sir Ausferir Chamherlain.'] If I may 
put a question for the purpose of draw- 
ing the Secretary of State’s attention to 
a particular aspect of the matter, which 
was just alluded to by him, without his 
seeing I think how serious it was, he 
gave an illustration of a case in which 
the Federal Government might wish to 
legislate in the concurrent field, an occa- 
sion when they were implementing an 
obligation undertaken by an inter- 
national convention, if the Federal Gov- 
ernment has accepted an international 
convention imposing certain obligations 
on it. 

Marquess of Salishury.'] Labour. 

Sir Austen Chamherlain. 

12.770. Take a Convention like the 
Opium Convention or a convention deal- 
ing with the manufacture or trade in 
arms. One could give other instances. 
If the Federal Government has accepted 
such a convention it will be no answer 
to the complaints of another nation 
aggrieved by its -action that it has no 
power to enforce the convention within 
its own territory? — -Sir Austen no doubt 
remembers that this is no new difficulty. 

12.771. I remember very well the diffi- 
culties which (have arisen in the inter- 
national relations of America on this 
very ground, and that is why I venture 


to think that we should be wise to pre- 
vent that difficulty arising in the case 
of India? — Sir Austen I think, if I may 
say so without offence, is somewhat mag- 
nifying this difficulty. The kind of ques- 
tions that I think he has in mind would 
I believe, m nine cases out of 10, be 
exclusively Federal questions. In that 
case the Federal Government have the 
power to give directions. For instance, 
111 cases like opium and the traffic "'n 
arms, those are both Federal subjects. 
The power to give directions, therefore, 
really exists. 

12,772 Is the manufacture of arms a 
Federal subject? — Traffic in arms. I 
am not sure at the moment about the 
manufacture of arms. 

12,773- The growing of the poppy for 
opium? — Yes; we would include that in 
the traffic in opium. 

Marquess of Salisbury, 

12.774. D'oes not the Secretary of 
State agree that if it is impossible to 
enforce a law passed by the Federal 
Legislature i n the concurrent field it 
must be equally impossible to enforce 
the law passed by the Legislature in its 
own field? Hid not the Secretary of 
State say that there was no means of 
enforcing the law? — In the case of the 
great extent of the Federal field, the 
Federal Government will have its own 
agents. 

12.775. For instance, the regulation of 
companies, the development of industries, 
all those are in the Federal field alone. 
If it cannot enforce the other labour 
legislation which is in List* III, how can 
it enforce the labour legislation in List I ? 
— In the Federal field it can have what 
agents it wishes, but in the provincial 
field the agents are Provincial agents. 

Mr. Morgan Jones, 

12.776. May I ask one question on the 
point which -Sir Samuel Hoare has been 
putting, that there is no power to compel 
a province to co-operate with the rest. 
In paragraph 70: ‘‘In the administra- 
tion of the Govemnieiit of a Province the 
Governor will be- declared to have a 
special responsibility in respect of . . . 
(flr) securing the execution of orders law- 
fully issued by the Governor-General.” 
When the Governor-General attaches his 
signatuz*e to a law passed by the Central 
Legislature has that the effect of an 
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order to the various Provinces? — No, 
paragraph 70 deals only with the field of 
speci al resp onsihilities . 

Earl Peeh 

12,777. I was going to ask this question 
of the Secretary of State* When you 
look at page 119 at the list of concurrent 
powers, they look very formidable indeed. 
They seem to suggest legislation of ail 
kinds of expensive controversial subjects 
on which much money may be spent, but 
I am not quite sure how far all that is 
conditioned by paragraph 114 which says 
as regards this concurrent legislation it 

is to secure the greater measure of 
uniformity which may be found prac- 
ticable.” That really suggests, to my 
mind at least, that it is not expected 
that the Central Government will 
deliberately go and legislate on a number 
of these subjects, hut will only pass a 
law to get a measure of uniformity when 
you get general agreement because that 
is what the words “ which may be found 
practicable ” really mean, I think?* — 
That is our intention. 

T2,778. And have .we not been rather 
enlarging, as it were, the difficulties 
which may arise owing to this concurrent 
legislation and the necessities of enforc- 
ing all sorts of laws w’hich really would 
not he passed at all? — I think we h«ave. 
The difficulty arises, however, with such 
euhjeets as Nos. 9 and 10, the Criminal 
Law and Procedure; subjects which, as 
Lord Peel knows, excite the greatest 
suspicion in the minds of large numbers 
of people in India as to where and how 
questions of that kind will be admin- 
istered. 

Archbishop of Canterbury. 

12,779. I just,* wanted to say, Secretary 
of State, I confess it seems to me on the 
discussion that you cannot, as you admit, 
logically give power to the Governor to 
see that the Federal law is carried out in 
the exclusively Federal subjects, and 
deny ultimately some such power in the 
concurrent sphere where a Federal law 
has been passed, and which must over- 
rule Provincial law, but, although I see 
that, I also see your point in regard to 
the concurrent sphere where Provincial 
officers are required, and where naturally 
provincial assent is of more importance. 
I merely suggest would it not be possible 
to make provision that no Federal law 
should be introduced in the concurrent 
sphere without providing that before it is 


brought in there should be a conference 
with the representatives of all the 
provinces concerned. That would 
acknowledge the special position in 
regard to any Federal law in the con- 
current sphere, because I gather you do 
not contemplate that being brought in 
unless there is general Agreement. If 
that general agreement is ensured by 
some such confernce before any Federal 
law in that sphere is introduced surely 
there could be no objection then to secure 
that, if the Federal law is passed, then 
the powers of the Governor-General come 
in to see that it is enforced? — I would 
have thought that almost inevitably there 
would be that kind of consultation 
between the Federal Government and the 
representatives of the Provincial Govern- 
ments, It would, however, appear to me 
at first sight to be difficult to put it 
actually into the Constitution Act. 

Sir Reginald Craddock. 

12.780. My Lord Chairman, may I put 
one question? — May I just finish. For 
’ instance, supposing one province in a 
conference of that kind held out against 
the others; I would rather myself not 
allow a veto of that kind to a single 
province. I would rather the Federal 
legislation was passed, if ah the 
Provinces except one required it, even 
though the single Province might hold 
out afterwards. I would prefer not to 
put a veto into the hands of a single 
Province. 

Archbishop of Gcmtfirl)v/ry. 

12.781. My point rather was that if in 
that case a single Province did object 
then there would be no such reflection on 
provincial autonomy if in that case the 
Governor-General was armed .with all the 
powers in respect of this Federal law in 
the concurrent sphere as he possesses in 
regard to any law in the exclusively 
Federal sphere? — I thiuk His Grace will 
see that it is very difficult to define the 
extent of Provincial opposition that would 
result in a veto on a proposal of that 
kind. It occurs to me offhand that you 
might have a Province holding out, but 
it might* be the one Province that was 
chiefly affected by a particular proposal. 
That goes to* show how difficult it is to 
define it in a Constitution Act, 

Sir Reginald Craddock, 

12.782. I just wanted to put one point 
to the Secretary of State. Although 
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the Provincial Government itself might 
want to abstain from enforcing the Act, 
so far as the Courts, Givil and Griminal, 
are concerned, as the Federal law would 
prevail over the Provincial law in the 
laTv of the Constitution, those Courts 
would have to enforce the Federal law 
^hen the case came before them? — That 
is so. 

Mr. M. B. Jayaler. 

12.783. You have provided for one safe- 
guard, I think, in paragraph 114, the 
last clause, against such legislation by 
the Federal Government as against the 
Provincial legislation on the same sub- 
ject ? — ^Yes. 

Mr. M. B. Jdiidker.'i May I ask one 
more question ^ Does your Lordship de- 
sire that I should keep back my ques- 
tions till my turn comes? 

Chairman.^ I think it would be better 
that as soon as possible we should return 
to the normal method. 

Mr. M, B. Jayaher,} If your Lordship 
pleases. 

Chairman. 

12.784. Secretary o-f State, would it be 
well, do you think, that I should invite 
Lord Salisbury now to continue over the 
whole range of these subjects, para- 
graphs 125 to 129, or would you prefer 
that we should pay attention to the 
earlier paragraphs only? — I do not mind 
at all. 

Chairman.'] If my noble friend will 
allow me, I would suggest that he should 
ask questions over the whole range. 

Marquess of Salisbury'. 

12.785. If that is the wish of the Com- 
mittee, then I perhaps ought to take 
the second sub-paragraph of paragraph 
125, as we are upon that paragraph. 
There it is quite clear that in the realm 
of Law and Order the Governor-General 
is able to give an absolute order to the 
Governor? — I think Lord Salisbury is 
dealing with paragraph 126, is he not? 

12.786. The authority of the Federal 
Government will also extend to the giving 
of directions to a Provincial Government 
as to the manner in which the latter’s 
executive power and authority shall be 
exercised in relation to any matter which 
affects the administration of a Federal 
subject.” You are perfectly right, it is 
my mistake. I apologise; it is 126 and 
not 125. There, there is no question 
that the Governor-General can give an 


absolute order in his discretion to the 
Governor as to all matters which may be 
said to involve a grave menace to the 
peace and tranquillity of India or any 
part thereof!^ — ^Yes. 

12.787. Therefore, in that field, the 

field which we know as la’w and order, 
at any rate in extreme cases the Gover- 
nor-General has absolute power to give 
an order? — ^Yes. * 

12.788. And in that case the Governor 
w'ould be under obligation to carry it 
out? — ^Yes. 

12.789. And he would in that case use 
his special responsibility for the pur- 
pose? — ^Yes. 

12.790. It is not like the last discus- 
sion where there was no question of 
special responsibility. - In this case, there 
is? — ^Yes. 

12.791. It follows then, does it not, 
that in the case of great disorder, tlie 
Governor-General would be really respon- 
sible in the last analysis for public 
safety? — Yes; that would be so. 

12.792. And therefore all the difficul- 
ties to which we I am afraid have rather 
repeatedly called your attention, of Par- 
liamentary pressure which might be put 
upon the Governor-General, I mean the 
pressure from the Gentral Legislature 
which might he put upon the Governor- 
General would apply. I do not think, 
Secretary of State, you admitted the 
difficulties, but the difficulties we sug- 
gested to you would apply ? — ^Yes; always 
remembering that the Governor-General 
will have, no doubt, advice from tlie 
Federal Gentre, but he will also have 
advice from the Governors in the Pro- 
vinces. 

12.793. No doubt he would have advice, 
but things might be made very difficult 
for him by the action of the Central 
Legislature and the responsible Central 
Government? — I do not see why they 
should he. 

12.794. do not say they necessarily 
would be; I do not want to over-state 
the case at all ; but, in a case where 
public feeling was very much excited, let 
us say some communal difficulty — dis- 
like using the word ** communal” because 
I do not want to import any heat into 
the discussion whatever and I know -what 
susceptibilities are aroused by those 
words — ^but just as an example some' com- 
munal difficulty might arise. The com- 
munal majority in the Central Legisla- 
ture would he excited and would put 
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pressure through the Ministers upon the 
Governor-General to exercise his autho- 
rity in the Provinces, or to abstain from 
exercising his authority in the Pro- 
vinces? — I suppose that might happen, 
but I stiU think that it would not deiect 
the Governor-General from the course 
that he thought he ought to take. The 
pressure may come in one direction, on 
th6 one hand,' it may come in the other 
direction from the Province, or it may 
come as a third alternative from Parlia- 
ment and the Secretary of State here. 

Marquess of Salisbury. 1 I am quite 
satisfied to call the attention of the 
Committee to the point. 

Archbishop of Canterbury. 

12.795. Will you allow me just to ask 
a supplementary question which might 
clear the discussion? It is aC question of 
definition. Is there any difference 
between the use of the word “ direc- 
tions in the first part of paragraph 125 
and the word “instructions’* in para- 
graph 126? — ^There is only this email 
difference. In substance, there is no 
difference. We have as a rule in the 
phraseology of the relations between the 
Governor-General and the Governors 
tended to use the word “ instructions,” 
but there is no difference in substance. 

12.796. But “ instructions ” as a rule 
» in the rest of the White Paper means 

instructions for dealing with matters 
generally, whereas “ directions ” as used 
in regard to any particular matter. It 
is not presumed in 126 that that refers 
merely to instructions of a general kind, 
hut rather to directions for a particular 
caseP-jWe can make that point clear; 
it may be necessary to mdike it clearer. 

Archbishop of Canterbury.'] Thank you, 
Lord Salisbury; I beg your pardon. 

Marquess of Salisbury. 

12.797. Not in the least. Then I have 
nothing more to suggest on paragraph 
126, but I go to paragraph 127. Now, 
the first point which seems t5 'be neces- 
sary to clear up is what will be the 
situation with respect to the States which 
do not join the Federation? They do 
not come directly under the Section. If 
the Secretary of State thinks this is 
an improper question, I hope he will stop 
me. I presume the Political Department 
in India will continue to exist irrespec- 
tive of the States who do not join the 
Federation? — The Political Department 
will continue to exist for all purposes, 


both for the relations .with the States 
that do not join the Federation and for 
the relations with the 'States that do 
join the Federation in the field of para- 
mountcy. 

12.798. Will there be a special Minister 
for that purpose — a part of the staff of 
the Governor-General? — There will not 
he a special Minister for the reason that 
paramountcy is kept outside the Con- 
stitution altogether. The Governor- 
General will, however, have what staff 
he requires for dealing with this kind of 
work, much of which is now dealt with 
by the Political Department. 

12.799. He will have a staff for that 
purpose only — a x>aramountcy staff, as 
it were.? — ^As Viceroy, yes. 

12.800. That will operate not merely in 
the case of the States which do not join 
the Federation, hut all the paramountcy 
points of the States which do? — Yes. 

12.801. Ajid in the case of the States 
which join upon a different basis — ^because 
of course they will not all join exactly 
on the same basis, -will they? — ^Yes and 
No. They will accept the basic condi- 
tions of the Federation, but I can con- 
ceive that within those basic conditions 
there will be variations of the way in 
which the particular subject might be 
applied. 

12.802. .Supposing in a particular case 
a particular State does not accept the 
jurisdiction of the Federation in a par- 
ticular Department, the old Political De- 
partment of the Government of India 
will deal with that State, even though 
it is in the Federation? — It would go 
on just as it is now. 

12.803. All the paramountcy points 
would go on? — ^Yes. 

12.804. I shall, of course, be very brief 
in my questions. The Secretary of State 
will see that a great deal of the previous 
points raised in the Committee this morn- 
ing have to be repeated and have to 
be borne in mind in rcispeet of the States. 
There will be certain Federal laws which 
will apply to all the units of the Federa- 
tion, will there not? — ^Yes. 

12.805. How will the questions be put? 
How will the Federal Ministers, the 
Federal Government, enforce its autho- 
rity in respect of Federal laws which 
apply to the States? May I just say 
that I hope the representatives of the 
'States will realise that in putting these 
things in their crude form I do not in- 
tend to be in the least disrespectful. It 
is only to be quite clear? — Either the 
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Federal Agents in the event of there 
being Federal agents in the States, or 
if not Federal agents, the States’ agents 
for themselves. 

12.806. TTill there be Federal agents 
in the States? — ^Yes; there might be. 

12.807. But .will there be.P — It depends 
upon the Treaties of Accession. 

12.808. But has the Secretary of State 
not contemplated that in certain cases 
there must be Federal agents in the 
States? For instance, there is a certain 
assessment law which must be enforced 
in the States. I think we had it from 
Sir Akbar Hydari that in a case of 
emergency there would be a contribution 
from the States upon a prescribed basis 
— think that was the phrase which he 
used. Wlio will see in that case that 
the prescribed basis is obeyed — ^We 
have contemplated that there will be 
Federal agents for certain purposes. For 
instance, I imagine there will be Federal 
agents for posts and telegraphs. It 
is, however, possible that in certain 
States for certain of the Federal sub- 
jects the Federal Government may rely 
upon the administration of the States. 
For instance, with customs: *W(hen it 
comes to the assessment of the States’ 
contribution in times of emergency, there, 
I think we have not contemplated than 
the agency of collection should be a 
Federal agency, but that "we should rely 
upon the States to produce the sum of 
money j so that althou,gh the basis might 
be prescribed, I presume by the Con- 
stitution Law there would be no means 
of enforcing it, seeing that the prescribed 
law .was duly followed. 

Marquess of Zetland, 

12.809. Is it not covered by paragraph 
125 and 127? — ^Yes. If Lord Salisbury 
will look at 129, he will see there “ The 
Governor-General will be empowered in 
his discretion to issue general instruc- 
tions to the Government of any State 
Member of the Federation for the pur- 
pose of ensuring that the Federal 
obligations of that State are duly ful- 
filled.” 

Marquess of Salisbury, 

12.810. So that what is contemplated 
is merely instructions, but there are no 
means of seeing that the instructions 
are fulfilled? — There is always the ulti- 
mate power in the field of paramountcy. 

12.811. Would there be power in para- 
mountcy to see that the instructions 
were fulfilled? — Yes. 


12.812. And would that apply to 
Federal legislation applying to the States 
— ^for instance, the regulation of com- 
panies, which belongs to List 1? — ^Yes; 
in theory it would. Lord Salisbury will, 
of course, remember that the Federal 
Government will be composed of repre- 
sentatives both of the States and of 
British India? 

12.813. But I am assuming that a law 
has been passed in the Federal Legisla- 
ture by a majority, it might include a 
majority of the State? or it might nofc, 
one does not know, but a law is passed 
in the Federal Legislature applying to 
the regulation of companies or the de- 
velopment of industries. Both of those 
belong to List I of Appendix 6; those 
apply, therefore, to the States (Members 
of the Federation, of course) as xhey do 
to the Provinces? — ^Yes. 

12.814. Now I want you to tell the 
Committee, if you will be so very kind, 
as to how a law of that kind is going 
to be enforced? — ^It would be the law of 
the State. The iState would have sur- 
rendered that part of its sovereignty 
and the law would be a valid law in the 
State. 

12.815. There would be no sanction? 

■ — No; there would be no sanction. 1 
am not contemplating that the Federal 
Government should march an army into 
a State to enforce a law. 

12.816. I certainly do not think that, 
but I wondered how the Secretary of 
State contemplated that this Federation 
will work? — ^I contemplate both the 
States and the Provinces carrying out 
what is the competent law of the land. 

12.817. I do not think the Committee 
would wish me to pursue it further be- 
cause it is quite evident that I shall only 
cover very much the same ground that 
has already been covered, but, if T 
may respectfully say so, when the Secre- 
tary of iState comes to consider all thau 
has passed this morning, all the diflSi- 
culties apply to the 'States just the same 
as they apply to the Provinces? — Cer- 
tainly. 

Archbishop of Canterbury. 

12.818. May I add to that, when you 
were asked previously by Mr. Zafrulla 
Khan as to what would happen in the 
case of a default by a State Member of 
the Federation, you said that in the 
case of one default, to say nothing of a 
series of defaults, the Viceroy would 
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have the power of intervening under his 
power of paramountcy? — ^Yes. 

12.819. What precisely would these 
powers of paramountcy in such a case 
involve? — It is impossible to say, and 
can anybody suggest what they would 
involve? 

Marauess of Reading. 

12.820. The mere fact of there being 
paramountcy puts great pressure upon 
any representation that may be made by 
the Viceroy? — -Certainly. 

12.821. And consequently it does not 
become necessary to do anything more? 
— That is so. 

Archbishop of Canterhunf. 

12.822. I have already asked very 
many questions. "With regard to para- 
graph 128, Secretary of State, where you 
say, ** it vdll be a condition of every 
such agreement that the Gk>vernor-Gene- 
ral shall be entitled, by inspection or 
otherwise, to satisfy himself that an 
adequate standard of administration he 
maintained,” the word inspection ” 
seemsi to imply that there will he some 
Federal oMcer of that kind in the region 
of the State Member to carry out such 
duties of inspection? — ^It does. 

Marquess of Reading. 

12.823. Secretary of State, first of all, 
I want to say with reference to the sug- 
gestion I made to you earlier following 
upon Sir Austen Chamberlain’s questions, 
I hope you will not take it that I have 
definitely made up my mind on a ques- 
tion of that kind; all I am wanted to 
do was to put it to you for consideration. 
I do see the difficulties, but I am 
anxious that ^omethir.fr ^^hould be found 
to meet them? — I aiu very much obliged 
to Members of the Committee for raising 
these doubts; there are doubts which we 
must take into account. 

12.824. May I iust put this to you in 
relation to what you have just said re- 
garding the States. Of course, one knows 
in regard to the States that the Viceroy 
because of the relations between the 
States and himself as the representative 
of the King, really has very little diffi- 
culty, and the States are always ready 
to fall in with what comes from him; 
but, as I understand from what you 
have said just now, there is a power in 
the Viceroy to enforce, if it became 
necessary, by resort to the Doctrine of 
Paramountcy. It is not necessary to 


particularise, as you pointed out. That 
does follow as a matter of course, does 
ib not? — ^Yes. That is so. 

12.825. What I mean by that is that if 
the Governor-General or Viceroy issues 
letters of instructions or directions, 
which ever you may choose to call them, 
to a State to carry out w-liat it is the 
obvious duty and obligation ot the State 
to perform, the State will either do it or 
it becomes in default and then there are 
various means of putting pressure upon 
the Euling Prince and his government 
.which would bring about what you desire. 
There is no difficulty in that? — That is 
so; yes. 

12.826. The point I wanted to put to 
you on this (I do not want to par- 
ticularize any more than you have done) 
was this, that that does seem to indicate 
that in relation to the States, should 
such a thing happen, failing to perform 
any obligation undertaken, there is some- 
thing in the nature of a power to enforce 
the obligation. That already exists, as I 
understand, by thb position as between 
the Viceroy and the States ? — ^Yes, a 
moral obligation. 

12.827. it is, of course, a different 
obligation from that arising between the 
Federal Government and the Provincial 
Government. The one is purely con- 
stitutional between the Federal Govern- 
ment and the Provincial Government and 
depends entirely on what is in the Con- 
stitution, does it not ? — Yes, and in draw- 
ing the distinction Lord Reading no 
doubt will remember this fact which has 
some hearing on his point, that in the 
case of the States there is no concurrent 
field at all. The difficulties we were dis- 
cussing earlier this morning were not 
connected so much with tho Federal 
field as with the ooucurrent field. 

12.828. I agree as to a large part of 
it, hut, forgive me, not exclusively. Of 
course, I understood the answer which 
was mad© to one part of Sir Austen’s 
question was that, apart from special 
responsibility, there was no sanction pro- 
vided even apart from the concurrent 
field? — I think I would still say that the 
sanction in both cases is in the nature of 
a moral sanction. 

12.829. I was only directing attention 
really to this for the purpose of giving 
consideration to it, if you think that it 
still requires it, as I venture to suggest 
to you it does?— Yes. 

12.830. In the relations between the 
Federal Government and the States, 
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backed as they are by the prerogative 
powers of the Viceroy and also the 
reserved powers of the Viceroy with the 
States, there is a very definite relation 
which enables the Viceroy to obtain per- 
formance of any obligation which is 
imposed by him or the Federal Govern- 
ment upon the State? — ^Yes. 

12.831. That is clear I wanted to 
make it quite clear. I want to draw your 
attention, Secretary of State, to this * 
That is exactly what you fail to have in 
your relations between the Federal 
Government and the Provincial Govern- 
ment, because I have pointed out, and 
you agree, the reason why no doubt there 
is a difference between the two positions? 
—Yes. 

12.832. But there is this as between 
the Federal Government and the Pro- 
vincial Government: There is not that 
power to enforce an obligation, and it is 
exactly in respect of that that some of 
the questions were put to you this morn- 
ing for your consideration? — Yes^ I will 
certainly take them into account, always 
remembering, as I say, that there is this 
difference between the two cases, namely, 
that in the case of British India there is 
the concurrent field and in the case of 
the States there is not a concurrent field. 

12.833. Yes, but it does introduce the 
same principle? — I agree. 

12.834. Although it is much more 
difficult to deal with it in a specific form 
in relation to a concurrent Act than 
there is in the other. May I make one 
last suggestion in regard to that — I do 
not want an answer to it; I will only 
just ask that it may be considered ? — Yes. 

12.835. Is it not possible to have, in 
relation to the Provincial Government 
and to the obligations which it must per- 
form because of Federal legislation, so^me 
general provision of the character in 
Proposal 129, making allowance, of 
course, mutatis mutandis because there 
are different provisions? I do not want 
to press it and T do* not ask for an 
answer. I just ask that you would con- 
sider it? — ^Yes. 

12.836. I can see myself there is a 
very great advantage in having some 
general provision which would enable the 
Federal Government to give the order 
and perhaps also to provide means of 
carrying it out without being too 
specific. That might involve a little 
difficulty? — ^Yes. I will take into account 
Lord Reading’s suggestion. 

19365 


12.837. The only other point I wanted 
to ask a question about is in relation to 
the carrying out of Federal Legislation 
in the States. I am dealing, of course, 
with a State which has acceded by its 
treaty to the Federal Constitution. 
Suppose the State is not carrying out its 
obligation, there would be pow’er, as I 
understood from what you have said and 
also from what has appeared before, in 
Federal Agents inspecting and report- 
ing? — Under No. 128 we make provision 
for that purpose, 

12.838. But IS there any power in the 
Federal Agent actually to execute the 
Act; is there only the power of report- 
ing? That is ‘what I wanted to know. 
It is one thing to say that he shall 
inspect and then report to the Federal 
Government or to the Governor-General. 
That I follow is already here, but suppose 
something is not being carried out that 
ought to be carried out, is there to be 
power in the Federal Agent to do it if 
the State does not itself comply with the 
instructions? — There is no provision in- 
cluded in these proposals. We have 
assumed that a question of that kind 
might be raised in the Instruments of 
Accession. It might well be that in the 
Instruments of Accession the States and 
the Crown could agree upon a certain 
method of procedure, hut we have 
assumed that that was more the place 
for a definition of that kind than the 
Constitution Act. 

12.839. And also I suppose you would 
take into account that you have the 
power under Proposal 129 which would 
enable you to deal with it and also the 
paramountcy? — Paramountcy and also^ 
whatever might he included in the 
Instruments of Accession. 

12.840. Certainly, and that would make 
really complete provision. That is all I 
was anxious to see; that there was com- 
plete provision to- deal with such a case 
as might happen, without having any- 
thing in the Constitution such as em- 
powering the Federal Agents to go 
forward and do the acts themselves. For 
myself, what you have pointed out, 
Secretary of State, really does give the 
power to carry out all the Federal obli- 
gations without that.P — ^You see. Lord 
Reading, in all these cases, both concern- 
ing British India and the States, we 
have always got to remember that the 
agency upon which we must rely is mainly 

2 O 
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a local agency, namely, the police and 
the courts of the Provinces and the 
police and the courts of States. 

Marquess of Reading.'} Yes, I agree to 
that. I was only putting it to you 
because something had indicated during 
the course of the discussion that this 
would he raised and I was anxious to 
see that I had understood that there are 
various means of dealing with it which 
makes it unnecessary to give the power 
to the Federal Agent to go forward into 
the State to do the act. That is all 1 
want to ask. 

Archbishop of Canterbury. 

12.841. Adding to that again a small 
point, Proposal 129, to which Lord 
Reading has referred, speaks specihcally 
of general instructions, again seeming to 
imply that that does not deal with 
particular cases, and 1 suggest again 
that that wants looking into? — ^Yes, we 
will look into it. 

Marquess of Reading.} The word 
“ General ” may have to 'be taken out. 

Archbishop of CanterhuAry.} Yes. 

Mr. Isaac Foot. 

12.842. I only want to put one ques- 
tion, my Lord Chairman, that is having 
regard to an answer that has already 
been made by the Secretary of State. 
He spoke of federations elsewhere. Have 
we any experience within or without the 
Empire as to the power of the Federal 
Government, in dealing with its con- 
stituent elements, upon which these 
paragraphs have been based, or are the 
circumstances so different that we have 
*to contrive an entirely new Constituiion ? 
— Upon the whole, the circumstances are 
so different that it is very dif&cult to 
apply to India a constitution that is 
applicable to any other part of the Em- 
pire. At the same time, in our con- 
sideration of the problem, certain general 
features have emerged : for instance, 
the difficulty of sanctions if a unit of a 
Federation refuses to carry out the deci- 
sion of the Federation ,* but, speaking 
generally, Mr. Foot is right in suggest- 
ing in his question that the conditions 
in India are peculiar to India. 

12.843. Therefore there is nothing in 
the history of the Empire that gives us 
any particular guidance upon this diffi- 
cult question that has been raised to-day? 
— There are certain general landmarks 


that one can take into account. One 
cannot go farther. 

Marquess of Zetland. 

12.844. Secretary of State, does it not 
follow from the distinction .which you 
draw from Federal Legislation in the 
purely Federal field and Federal Legis- 
lation in the concurrent field, that all 
Federal Legislation in the concurrent 
field will necessarily he -only permissive? 
— No, it will have the valid strength of 
any law; it will he the competent law; 
it will not be permissive. 

12.845. But, in actual fact, if you say 
that you do not propose to give the 
Federal Authority any right to issue 
orders to the Provincial Government to 
carry out the Federal law in the con- 
current field, it seems to me that in 
actual fact it will amount to that that 
the Federal Legislation in the concur- 
rent field will only be permissive? — No; 
the Provincial Courts will accept it as 
the valid law. 

12.846. If that is so, I am bound to 
say I cannot see why any distinc- 
tion should be drawn between the two 
categories of Federal Legislation. It 
seems to me very illogical. I should 
have thought they must have been on 
the same footing ? — I do not think I 
have anything to add to what I have 
said earlier on that point this morning. 

Lord Bankeillour. 

12.847. Secretary of State, may I go 

back for a moment to the second part 
of No. 125 : “ The authority of the 

Federal Government will also extend to 
the giving of directions to a Provincial 
Government as to the manner in which 
the latter’s executive power and autho- 
rity shall be exercised in relation to any 
matter which affects the administration 
of a Federal subject.” May not the 
Provincial Government’s executive power 
and authority be exercised so as to affect 
the administration of a reserved subject 
under No. 11? — ^Yes; then the Viceroy 
can intervene under his special responsi- 
bilities. 

12.848. But, short of his intervention 
under his special responsibilities, there 
is no provision for checking the adminis- 
tration of the Provincial Government as 
affecting a reserved subject? — Yes, it is 
exactly the same. The Reserved Depart- 
ments are Federal subjects, but they are 
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Federal subjects within the exclusive 
competence of the Governor-General. 

12.849. They are Federal subjects? — 
They are Federal subjects. 

12.850. Therefore, the machinery, what- 
ever it is, is the same? — ^The machinery 
is the same. 

12.851. How would this work out? Let 
us take external affairs. Supposing a 
Provincial Government had imprisoned 
some foreign seamen, or foreigners of 
any kind, not British subjects, and they 
claimed that it was an illegal arrest and 
correspondence arose with the foreign 
Government, would the Governor-General 
be able to issue directions to the Pro- 
vincial Government to treat them dif- 
ferently, to release them, or whatever it 
might be? — ^Yes, if it came within the 
Reserved Department of External Affairs. 

12.852. Because it was a Federal sub- 
ject? — ^Because it was a Federal subject. 

12.853. Then Federal ” covers “ re- 
served ’’ all the way through? — Yes, the 
whole way through the White Paper. 

12.854. Is that clear from the text of 
the sections of the docunient, or is it in- 
tentional? — It is intentional and I would 
have said it was as clear as anything 
could be made. I have stated it several 
times in this Committee that Eeserved 
subjects are Federal subjects, but they 
are reserved within the exclusive com- 
petence of the Governor-General. 

Mr. ZafruUa Khan. 2 If Lord Eankeil- 
lour will look on page 113, the exclusively 
Federal list, he will find all the Eeserved 
subjects are included in the list. 

Lord Mankeillour. 

12.855. I wanted to get that clear? — 
Lord Rankeillour will see it further de- 
fined in List I of the Appendix. 

12.856. I come to another point. With 
regard to sanctions, I think you said 
that over a great part of the Federal 
field the Federal Government would have 
its own officers? — ^Yes. 

12.857. But in another great part it 
will not have its own officers. Do I 
gather that in the case of a really recal- 
citrant Government in a matter where 
the Federal Government had not got its 
own officers in a Province you do not see 
your way to insert any definite sanctions 
with reference to the carrying out of the 
legislation of the Federal Government? 
— As at present advised, I think it would 
be much wiser not to insert any definite 
sanctions. There is nothing to prevent 
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the Federal Government having its 
agents wherever it likes in the purely 
Federal field. 

12.858. That is to say, like the United 
States Government in regard to Prohibi- 
tion .P — Yes, and judging from the ex- 
perience of the United States the result 
is not very hopeful. 

12.859. You have nothing furthe: than 
that to suggest? — ^No. 

12.860. Just one word with regard to 
the States: Within the provisions of the 
Federal Constitution there are really no 
sanctions at all; within the limits of the 
Federal Constitution for enforcing the 
Federal policy in the States, that is to 
say, the Governor-General would have to 
go to the Viceroy, and the Federal law 
could only be enforced by the sanctions 
of paramountcy in the case of absolute 
recalcitrance ? — In the last resort that 
would be so. 

Sir lieginald Craddock, 

12.861. Secretary of State, one aspect 

of the position which has not yet been 
touched upon, but which from practical 
experience I know occurs, is where two 
Provincial Governments are at variance 
upon some point. Hitherto a reference 
to the Government of India under the 
existing system would always be possible 
if such disputes were of considerable im- 
portance; but will that method now be 
available, of reference to the Federal 
Government in such cases ? — Sir 

Eeginald Craddock has raised an im- 
portant point that is not covered ex- 
plicitly in the White Paper proposals, i 
think somewhere we must deal with it. 
There must be some kind of means of 
settling disputes between Provinces, 
some kind, say, of arbitral machinery for 
settling disputes of that kind. The cases 
that are particularly in mind are the 
cases connected with water in which more 
than one Province may be interested, 
and indeed Indian States as well, and we 
are at present in consultation .with the 
Government of India and with my ad- 
visers upon that point, but I certainly 
agree that somewhere there must be 
machinery for settling disputes of that 
kind, other than, as I am reminded, the 
machinery covered by No. 155, namely, 
the Federal Court. 

Mr. M. B. Jayaher, 

12,862. May I draw your attention to 
paragraph 161, in regard to the Federal 
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Court : ‘‘ The Governor-General will bo 
empowered, in his discretion, to refer to 
the Federal Court, for hearing and con- 
sideration, any justiciable matter which 
he considers of such a nature and such 
public importance that it is expedient 
to obtain the opinion of the CJourt upon 
it.” Do you think it is possible to refer 
such questions under this Section with 
a slight modification of the terms of that 
section? — I think there are some cases 
that are scarcely justiciable. If there 
are cases of that kind, and I think we 
shall find there are cases of that kind 

12.863. AVliat I am suggesting is tiiat 
the terms of this Section might he 
slightly modified so as to include cases 
which are not strictly justiciable? — 
think that might be so. 

Marquess of Salishury. 

12.864. They only deal with justiciable 
matters? — ^Yes. I am not quite sure 
.whether the best way to deal with it 
would be to alter that paragraph. That 
paragraph deals explicitly with the 
Federal Oourt. I have in mind cases 
that are not strictly justiciable and for 
which some kind of arbitral tribunal 
might be more suitable than the Federal 
CJourt. 

Mr. Zafrulla Khan.'] If I might inter- 
vene, Secretary of State, what is a 
justiciable matter within the meaning of 
this paragraph? I have never been able 
to find a definition of a justiciable 
matter. I think it would be better if you 
made it rather general, and did not con- 
fine it to what IS justiciable. 

Marquess of Beading.] It would take 
a long time to lay it down. 

Archbishop of Canterbury.] May I call 
the attention of the Secretary of State 
on this very matter to- his answer to 
Question 8678, put by Sir Afcbar Hydari : 

Would it not be preferable to omit 
the word ‘ justiciable ’ as the matter 
must be, wi-^out this word, of such a 
nature that it is expedient to obtain the 
opinion of the Court upon it? ” and the 
Secretary of State said, “ I must cer- 
tainly consider the suggestion.” 

Sir Austen Chamberlain. 

12,865. The Secretary of State, I under- 
stand, considers that there are certain 
questions which can be determined by 
rule of law and which are, therefore, 
eminently proper for a 'Court of Law, 
but there may be other issues to iwhich 
no rule of law applies, or tjie only rule 


of law you could apply would produce 
impossible results, and it is for those 
cases that you suggested something in 
•ohe nature of an arbitral or conciliation 
tribunal? — Yes. 

12.866. A question like the disposal of 
the water of a river passing through 
several Provinces where vital injury 
might be done to a Province lower down 
the river by action taken in the upper 
courses of the river ? — Yes ; just that kind 
of case, a ease in which there is a great 
body of past experience that must be 
taken into account, but that, not being 
case-law, might not be taken into account 
by a purely legal tribunal. 

Sir Eeginald Craddock. 

12.867. If I might put some practical 
illustrations to the Secretary of State : 
For , example, my old Province, the Cen- 
tral Provinces, were hemmed in by 
States on the North and on the South 
and South-West, and there were certain 
obligations which the Provinces and the 
States gave mutual effect to. They are 
important in one way and though it 
would be difficult to call them justiciable. 
For example, it is understood that when 
the Police of a Province are pursuing a 
murderer or a dacoit, so long as they 
are in hot pursuit they may arrest him 
over the borders of the State, but they 
must thereupon promptly hand him over 
to the Police of the State for custody 
until such times as extradition can be 
arranged. In a matter like that sup- 
posing that they are interfered with by 
the State Police, or the State Police 
refuse to take over the custody of such 
a person, how would a case like that 
be dealt with? At present the Province 
concerned would not address the Durbar 
of the State direct. It would go to the 
political officer in whose area the State 
was situate, if they had complaints of 
that kind to make P — I think what would 
happen would be that in the first in- 
stance there would be consultation be- 
tween the Ministers concerned, namely, 
the Ministers of the Provinces and 
the Ministers of the State in- 
volved, If nothing resulted from the 
consultation and there was a grave 
menace as a result, then there would he 
the power of intervention under para- 
graph 126. I ought to amplify my 
answer and say that, as far as British 

* India is concerned, there would be the 
power of intervention under paragraph 
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126, and in the case of States there 
would be the joower of intervention under 
the general power of paramountcy. 

12.868. I would just like to give one 
more instance of the arrangements that 
were made under Excise. That was an 
understanding that the bordering States 
and the Piovince should keep a shopless 
zone for liquor three miles of the border 
on either side, the reason being that if 
liquor were cheap in the native States 
all the people from the British territory 
who wanted liquor would flock into that 
shop, and, with mutual arrangements, 
it was very seldom that liquor was 
cheaper in the Province than it was in 
the State, but the obligation .was mutual 
— a three mile shop less zone. If that 
is broken by a shop being planted just 
on the border and the whole of the Ex- 
cise Revenue from that locality is di- 
verted to the State, in that case again 
would there be any power of reference 
if the State did nothing, if it was asked ? 
— The state of affairs would be very 
much what it is now, namely, that those 
questions are settled by negotiation by 
the political officers, and I presume they 
would be equally so settled in the future. 
There is no power of further coercion in 
these Proposals, nor is there any means 
of coercing now. 

12.869. There may not be on paper, 
but, if a State is very recalcitrant, the 
influence of the political agent might be 
brought to bear upon it, but do I under- 
stand the Secretary of State to imply 
that in future correspondence will be 
carried on direct between the Provincial 
Government and the Provincial Ministers 
and the State M^isters, and that the 
practice at present in force will 
continue, whereby Provinces put their 
grievances, if they have any, against the 
^tate through the political agents or the 
A.G.G. .P — I should like to think over 
the detailed procedure, but my own view 
would be that if you want to have co- 
operation you had better start with direct 
talks between the Ministers concerned. 

12.870. Because ordinarily, the local 
officials ' have friendly understandings 
with the officials across the border. It 
was the case in my experience with 
Burma, ^ and even with Siam, which is a 
foreign power, but nevertheless, cases of 
friction must arise sometimes, and I was 
very anxious to know exactly how under 
the New Constitution those cases would 


be met. 1 am much obliged to the Secre- 
tary of State? — The Ministers, of course, 
could always appeal to the Provincial 
Governor and the Provincial Governor 
could appeal to the Governor-General in 
a really serious case to bring his influence 
to bear upon the recalcitrant State. 

12.871. But I think you said that you 
contemplated some provision for arbitra- 
tion for such cases? — In the kind of cases 
i mentioned just now. 

Miss Fick/ord. 

12.872. I want to ask one question 
which I think was not completely covered 
by Mr. Foot’s question. Is there not 
any experience in the Constitutional law 
and practice of the Dominions of Canada, 
Australia or South Africa, with regard 
to international labour conventions which 
would aid us in this matter? These con- 
ventions are discussed by Delegates of 
the Federal Government and are ratified 
by the Federal Government, hut, of 
course, are observed and enforced in the 
units. Have there not been questions 
between the units and the Federal 
Government which would aid us in this 
matter ? — The experience goes to show 

^how very difficult it is to force a unit 
*in a Federal Government to do what it 
does not intend to do. 

12.873. Have these questions arisen 
over international labour conventions? — 
Yes. 

12.874. And, therefore, the ratification 
has failed now owing to th© refusal of a 
State to enforce it? — I think that has 
actually happened in the case of the 
D^ominion of Canada. 

12.875. And no satisfactory way out 
has been found? — ^No. 

Marquess of JEteading. 

12.876. Do I understand you to say 
that ratification failed because of that, 
Secretary of State? — -So I understand. 
(Sir Findlater Stewart.) In ratifying the 
authorities explained that their ratifica- 
tion did not extend to the Provinces of 
Canada. The same thing happens in 
India. When we ratify one of these 
things, we have * to explain that the 
ratification does not extend to the Indian 
States. Ratification on behalf of India 
or Canada, as the case may be, is a 
qualified one. 
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Marquess of Salisbury, 

12.877. So that henceforth the ratifica- 
tion would not extend to any of the 
Provinces but only to the Central 
Government? — That depends upon what 
you say here. 

Marquess of Beading, 

12.878. Nowadays, if the Government 
of India ratifies, as, for example, it did 
the Eight Hours Convention, that applies 
throughout all the Provinces? — Through- 
out all the Provinces. 

12.879. But that would not he changed 
by anything that is to happen now, 
would it? — (Sir Samuel Eoare.) No. I 
think that Miss Pickford’s point was a 
rather different point, was it not, as to 
what is to happen if a State refuses to 
carry out a part of the International 
obligation, and there our experience 
goes to show that it is very difBLcult to 
use coercion. 

12.880. The point I was going to make 
was that it did not affect the ratifica- 
tion which has already taken place; what 
it does affect is the carrying out of the 
obligation ? — Yes . 

Sir Ausien Chamberlain, 

12.881. Then if it does not affect the * 
ratification it does not affect the rights 
of the other parties to the Treaty under 
the Treaty and the ratifying govern- 
ment, which would be the Federal 
Government, might be taken before the 
High Court at the Hague and con- 
demned to damages for the failure of 
the Provincial Government to carry out 
its obligations? — ^I do not know whether 
that is so or not, but the fabt remains 
that that is the actual state of affairs 
with Canada to-day. 

Lord Banheillour, 

12.882. Would the ratification come 
under the domain of external affairs re- 
served to the Governor-General ? — ^If 
Lord Rankeillour will look at List I, he 
wiU see the definition of “ external 
affairs ; it is on page 114, item 8. 

(Mr. Zafi'vBa Khan,'} I think that gets 
over the difficulty. If it is a matter re- 
lating to a Federal subject, then, the 
Federal Government having ratified, can 
enforce it of its own accord; if it is a 
matter which relates to a non-Federal 
subject, it cannot ratify it unless it 
obtains the ck>ncurrenoe of the units, in 


which case it will be binding upon the 
units also. 

Sir Austen Chamberlain,} And if it re- 
lates to a subject in the concurrent 
sphere, would Mr. Z’afrulla Khan cover 
that contingency also? 

Mr. Zafrulla Khan.} As a matter of 
fact the concurrent sphere is a sphere of 
Provincial subjects, not exclusively, but 
a certain group of Provincial subjects in 
respect of which uniformity has been 
considered desirable, and therefore power 
has been given to the Federal legislature 
to legislate also. Therefore, they are 
non-Federal subjects. Being non- 
Federal subjects, the Federal Govern- 
ment will not he able to ratify unless it 
obtains the concurrence of the units. 

Sir Austen Chamberlain,^ Then it can 
legislate to make a law, but it cannot 
negotiate a treaty. 

Mr. Zafmlla Khan,"} It cannot ratify 
a treaty unless it obtains the concurrence 
of the units, being non-Federal subjects. 

Sir Austen Chamberlain,'] I do not 
agree. 

Mr. Zafrulla Khan.} Clearly Item 8 on 
page 114 says : “ including international 
obligations, subject to previous concur- 
rence of the units as regards non- 
Federal subjects because even with re- 
gard to the concurrent subjects, Sir 
Austen Chamberlain will see at page 68, 
paragraph 114, that the Federal Legis- 
lature will not in respect of the subjects 
contained in List III be able to legislate 
in sudh a way as to impose financial 
obligations on the Provinces And the 
object of this proviso in Item 8 at page 
114 is that before the Federal Govern- 
ment ratified an International Conven- 
tion that might apply to non-Federal 
subjects, it should obtain the concur- 
rence of the units for the reason that the 
carrying out of the convention might in-^ 
volve expense, and if it involves expense 
then their concurrence must be obtained; 
otherwise they would not provide the 
money. 

Sir Austen Chamberlain, 

12,883. Would the Secretary .of State 
consider and let us know the opinion of 
his advisers as to whether a concurrent 
subject, if it becomes the subject matter 
of Federal legislation, is for th^se pur- 
poses a Federal subject, or a concurrent 
subject, or is governed by the principles 
applying to Federal subjects after it has 
become a matter of Federal legislation, 
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or IS stiil governed by the proviso re- 
quiring the assent of the units.® — I wiii 
consider the question in detail. My im- 
mediate answer would be that it is a 
Federal subject if it falls into the 
sphere of international obligations under 
Section 8, page 114. That being so, the 
Federal Government could give direc- 
tions. 

Lord Eustace Percy, 

12.884. On that last point, Secretary 
of State, may I just suggest to you that 
you are in danger here of being up 
against quite a different difficulty from 
the difficulty of Canada and Australia. 
You may be able in ratifying a treaty 
to reserve the consent of your units, as 
Canada does, because it may be a Federal 
subject, and therefore you may ratify on 
behalf of the whole of India, but you 
may be utterly unable to see that ad- 
ministratively the agreement is actually 
carried out? — I think that is a 
difficulty. 

12.885. I just want to put to you the 
point that it is different from the other 
Dominions in this matter? — ^Yes. 

12.886. But the only specific question 
I want to ask is a hew one on Proposal 
126. I see that the power of the 
Governor-General in his discretion to 
issue instructions is limited to any grave 
menace to the peace and tranquility of 
*India. What happens to his other 
special responsibilities? — His other 
special responsibilities are set out in the 
earlier clause. 

12.887. In clause 18? — ^Yes. 

12.888. Has he no power to issue in- 
structions to the Governor about the 
safeguarding oh legitimate interests of 
minorities — ^Yes, certainly. 

12.889. Then the fact that this is con- 
fined only to the first of his special 
responsibilities is not deliberate ; it is not 
intended? — No; it was thought necessary 
for various more or less technical reasons 
to# have paragraph 126 in addition to 
paragraph 18. Paragraph 126 is neces- 
sary, because there are certain cases that 
might not be covered under paragraph 
18, that is the sole reason; but it in no 
way detracts from his power to intervene 
in the whole field of his other special 
responsibilities. 

12.890. May I just add one question; 
’in replying to Lord Eankeillour you said 

that the Federal Government would have 
power to appoint its own agents in the 
Provinces to carry out legislation in the 
19355 


exclusively Federal sphere. But, is it 
not the fact that there is nothing in the 
White Paper to prevent it appointing its 
own agents for carrying out the Federal 
law in the concurrent field.® — I am not 
sure whether there is, or whether there 
is not, but the way paragraph 125 was 
drafted was meant to imply that there 
w’as a difference between the treatment 
of the two fields. 

Lord Eustace Percy.] Yes, I quite 
realise that, but I just wanted to get the 
point clear. 

Mr. Gochs.'] We are not debarred, I 
take it, from asking a question on this 
matter of concurrent subjects which was 
discussed earlier on? 

Chairrmn.'] I must leave it to the dis- 
cretion of the Honourable Member. 

Mr. Coclis, 

12.891. Suppose we have such a case 
as has been suggested of the Federal 
Government passing an 8-hour Act? — 
Yes. 

12.892. One of the Provinces refuses to 
administer it, and the factories, there- 
fore, in that Province work say ten 
hours. Is it not then possible for the 
Federal Minister to bring an action in 
the Courts against the particular factory 
‘owner who is breaking the Federal law? 
— Yes, not only the Government, but any 
individual could do so. 

12.893. Would that action be brought 
in the Provincial Court ?— Yes. 

12.894. The Provincial Court would 
carry out the Federal Act in that case? 
'—Yes. 

Mr. CochsJ} That is all I wanted to ask. 

Lord Hutchison of Montrose,'] Do I 
take it we are asking questions now on 
the whole range up to paragraph 129? 

Chairman.] That is so. 

Lord Hutchison of Montrose. 

12.895. Under paragraph 127 I know 
negotiations have been going on with 
the Princes. Has the Secretary of State 
any information to give the Committee 
as to what particular parts of the 
Federal legislation would apply to the 
Princes states — ^We have got the lists 
of the three classes of subjects. It is 
impossible to give a final or definite 
answer to Lord Hutchison’s question 
until we have got the Treaties of Acces- 
sion. 

12.896. Then, I understand from the 
Secretary of State’s answer that up to 
the present no agreements have been 
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entered into with any of the Princes? — 
You could not enter into any agreements 
it seems to me with any ot the Princes 
until the Constitution Act is, if not 
passed, at any rate nearly passed. You 
could not enter into any agreement with 
the Princes, for instance until this Com- 
mittee has reported and the Govern- 
ment has taken its decisions about what 
are the contents of these various lists. 

Earl of Jjytton. 

12.897. May I carry that last question 
a little further? The Secretary of State 
says it would he impossible for the, re to 
be any agreement between the States 
on the subject of Federation until it was 
known what the Constitution Act was 
going to be. I quite understand that, 
but I would like to ask him this : 
whether any evidence ^is as yet available 
as to the extent to which the States 
are prepared to accept the authority of 
a Federal Government? — ^Yes; we have 
had, of course, a great deal of discus- 
sion over points of this kind over the 
last two or three years, and, speaking 
generally, the lists with the subjects in 
them have been agreed between our- 
selves and the representatives of the 
States. The actual way in which the 
jurisdiction should be carried out in a' 
particular State, I think, must be the 
subject of a detailed agreement in the 
Treaty of Accession, but, speaking gen- 
erally, these are the lists that have 
emerged from a veiy long discuiseion 
between ourselves and the representa- 
tives who have been in London from the' 
States. 

12.898. But could you direct my atten- 
tion to any particular document which 
contains evidence of the meaning attri- 
buted to the word “ Federation ’’ by the 
States which have accepted the idea of 
Federation and intimated their willing- 
ness to participate in it? — I am not 
quite sure of the kind of Document Lord 
Lytton has in mind. This is the kind 
of subject that has been constantly dis- 
cussed in the last two or three years. 
He will find detailed reference to it in 
many of the Committee's reports, and in 
the^ proceedings, for instance, of the 
Council of Princes last March in India. 
I am not quite suye what further he has 
in mind. 

12.899. What I want to know is this: 
Whether in the course of the discussions 
to which the Secretary of State has re- 
ferred the representatives of the Indian 


States have expressed their willingness 
to accept the authority of a Federal 
Government under the Constitution Act, 
and whether there is anj" documentary 
evidence of the extent to which they are 
prepared to accept that authority? — The 
evidence of the extent is really found 
in these lists which are the result, as I 
say, of all these discussions. If Lord 
Lytton would like further details about 
the form that the Instruments of Acces- 
sion would take I would refer him to 
page 67 in the volume of the proceed- 
ings of the last Hound Table Conference. 
He will find there a report of some dis- 
cussions over which Lord Irwin presided 
betw'een ourselves and the representatives 
of the Princes. If, after reading that 
and the other reports to which I have 
referred him there is anything else in 
his mind perhaps he will let me know. 

Earl Feel. 

12,900. There is one question I want 
to ask : As regards the enforcement of 
Federal laws in the States we have been 
told the situation is different there from 
that which it is in the Provinces, be- 
cause there you would have, or you 
could have anyhow, ' the Viceroy acting 
through the political officer, and bring- 
ing the usual pressure to bear which h^ 
does bring to bear in certain cases in 
the States. My question is : Is it really ^ 
wise to mix up in that way the specific 
duties of the Viceroy as representing 
the King Emperor and paramountcy, and 
so on, wuth the enforcing of Federal laws 
passed by the Federal Legislature, and 
so on, in the States? Surely you want 
to keep the two things distinct. May I 
take one instance to illustrate -what I 
mean? If th^ Viceroy, as representing 
the paramount power has, as we know, 
power to deal very drastically in certain 
cases with ruling Princes in cases of dis- 
order, or very bad Government, and so 
on, supposing there is a desire to en- 
force a certain law which has not b^n 
enforced in a certain State, if directions 
are given by the Viceroy, as represent- 
ing the paramount power, to his political 
officer to exert pressure in that particii- 
lar case, would it not appear to the 
Princes and their advisers as if the Vice- 
roy was extending has power of para- 
mountoy and interfering with the internal 
affairs of the States, and, is it hot very * 
unwise, in the long view, to make use, 
if I may say so, of the Viceroy’s power 
in that respect in order to enforce the 
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decisions of the Federal Cabinet or of 
the Federal Legislature? Quite shortly, 
my question is, is it not very unwise to 
do so, and ought not the two authorities 
in their respective powers to be kept 
clearly and absolutely distinct as far as 
you can ? — I think there would be a 
great deal m Lord Peel’s criticism if it 
was contemplated that this kind of inter- 
vention should be of common occurrence. 
I contemplate it only taking place as 
the ultimate resort in a very serious 
emergency, an emergency so serious as to 
amount . in practice to the breakdown of 
Federation in respect of that State. 

12.901. That, 1 agree, very much modi- 
fies my criticism, and I had not quite 
understood your answers in that respect. 
That does very much modify my criticism. 
But take, for instance, under paragraph 
128, there are certam officers who 1 
understand will be Federal Officers who 
will have the .power of inspection, and 
so on? — ^Yes. 

12.902. They make recommendations 
and certain orders are made which pos- 
sibly are not properly carried out? — ^Yes, 

12.903. That is not a case where you 
would invoke the great powers which the 
Viceroy possesses of paramountcy, I 
understand? They would only be re- 
served for extreme and very important 
occasions? — ^Yes. It must depend upon 
the actual case, but I contemplate only 
a case of great gravity. 

12.904. Therefore ordinarily this sort 
of case which might be of frequent occur- 
rence, of course, would not pass between 
the political officers, but would be trans- 
acted between the officers of the Federal 
Government and the State concerned? — 
Yes. 

12.905. I am much obliged for that 
answer. There is just one more point 
about which I wanted to ask. In the 
case of the directions the Federal Gov- 
ernment gives directions, and so on, as 
to the manner in which the executive 
power shall be exercised, and, I think 
you told us that in the case of the 
Federal subjects the Federal Government 
would have its own officers. Is not that 
so? — ^I said it would have its own officers 
for certain services, and it might have 
its officers for any service it wished. 

12.906. But do you contemplate that 
very largely then, as indeed is suggested 
in the report of its relations between the 
'Centre and the Provinces in the Third 


Round Table Conference, that in many 
cases there will be devolution to the 
Local Government, and the Local Gov- 
ernment will really be through its own 
officers the agent of the Federal Govern- 
ment in carrying out the Federal objects, 
and you .will not in all cases require a 
staff of Federal officers — ^Yes, certainly, 
and I hope very much that that will be 
the normal procedure. 

12.907. And, therefore, the general 
directions given to the Provincial Govern- 
ments would often be directions as to 
their relations with the Federal officers, 
or, in other cases, will be directions aa 
to how their own officers should carry out 
the Federal orders? — ^Yes. 

12.908. That is so, is it? — ^Yes. 

Sir Akhar Sydari. 

12.909. Referring to paragraph 128 am 
I right in assuming that the acceptance 
of that proposal as at present worded 
does not involve acceptance of any 
method or form in which the limitation 
by a State of the extent to which it 
federates in any particular subject will 
be expressed? — ^That is so. The methods 
of application must, it seems to me, he 
the subject of the Treaty of Accession, 

I hope, as a matter of fact, there will he 
as much uniformity as possible, but I can 
conceive of modifications in the field of 
uniformity, and those modifications no 
doubt would come into the Treaties of 
Accession. 

12.910. That is all I wanted to ask you 
on the subject : that this does not permit 
or involve any particular form or con- 
stitutional position that will be taken up 
with regard to the extent to which a 
State has reserved its jurisdiction in par- 
ticular Federal subjects, and that is to 
form the subject of discussion when we 
are discussing the Instrument of 
Accession .P — ^There will be certain Federal 
subjects about which the States will have 
surrendered their rights. The exact 
methods by which those Federal subjects 
are administered will no doubt he the 
subject of negotiation with individual 
States. What, however, the Fede^tion 
will have to be sure about is that ''t»here 
is a sufficiency of uniformity in the 
administration of Federal subjects as to 
make the administration efficient, and 
that there will not be such divergence of 
administration as to destroy the basis ot 
Federation. 
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(After a short adjournment.) 


Sir Manubhai N, Mehta. 

12.911. Secretary of State, this morn- 
ing while discussing Section 125, you 
were good enough to express your readi- 
ness to qualify the words every Act 
of the Federal Legislature ” by saying 
that it may have to be confined to those 
Acts which are exclusively of the Federal 
sphere, so as to leave out those Acts 
which may belong to the sphere of con- 
current jurisdiction ? — I am not quite 
sure. Sir Manubhai, if I did say that 
exactly. I am not quite sure that I 
understood Sir Manubhai’ s point, or 
whether I did say actually what is sug- 
gested. 

12.912. What 1 mean was that this 
morning you were good enough to ex- 
press your readiness (not your decision) 
to consider the words as to secure that 
due effect is given within the Province 
to every Act of the Federal Legislature,” 
instead of ” every Act of the Federal 
Legislature.” You want to restrict it 
to exclusively Federal Acts so as not to 
include Acts of concurrent jurisdiction? 
— That is the actual position now under 
125. 

12.913. May I ask if you would be 
prepared to extend the same considera- 
tion to Section 127 which deals with 
States. “ It will be the duty of the 
ruler of a State to secure that due effect 
given within the territory of the State 
to every Act of the Federal Legislature 
which applies to that territory,” Would 
you not c^onsider every Act of the 
Federal Legislature ” to mean pertain- 
ing exclusively to the Federal sphere? 
As I understood it, you said this morn- 
ing that as regards the States there 
would be greater reason to interpret it 
that way because there would be no con- 
current field with regard to the States? 
— ^But 127 does apply only to the Federal 
sphere. 

Sir Manuhhm N. Mehta.2 Then it is 
likely to be misunderstood. My inter- 
pretation was at one time, “ every Act 
of the Federal Legislature which applies 
to that territory.” When the Federal 
^gislature passes an Act, it will say 
it applies to the whole of India, and 
India may include not only British India 
but Indian States, so there is likely to 
be some confusion or ambiguity as re- 
gards applicability to that territory, so 
it would be I should say more expedient 


to limit this to every Act of the Federal 
Legislature which pertains exclusively to 
the Federal sphere for two reasons. One 
is, as you said, that there would be no 
concurrent field with regard to the 
States, and, secondly, that the States 
have internal autonomy which the Pro- 
vinces at present do not possess. 

Mr. M. B, Jayaher."] But may I put 
a question, Sir Manubhai? 

Sir Manuhhai N. Mehta,^ Please let 
the Secretary of State answer me. 

Mr. M. It, Jayaker,'] I want to under- 
stand that question. Which applies to 
this territory? Do not these words ex- 
clude every Act of the Legislature in the 
concurrent field? 

Sir MaTiubhat N. Mehta.'] No, they 
may not, because, suppose the Federal 
Government passes an Act as regards 
negotiable instruments, and says it 
applies to the whole of India: By inter- 
pretation, India may mean territory sub- 
ject to Indian States. There is a little 
ambiguity; I want that ambiguity 
cleared up. 

Sir Sari Singh Gour.] The Federal 
Legislature has no right to legislate for 
the whole of India. 

Mr. Manubhai N. Mehta. 

12.914. I understand that, but where 
is the objection to removing the 
ambiguity? — ^I should be very glad if I 
could to remove any ambiguity that 
there is. At the same time, Sir 
Manubhai Mehta will see that there are 
these kinds of difficulties which have to 
be taken into account. The Federal Act 
must be applied somewhat differently be- 
tween one State and another. Moreover, 
I think Sir Manubhai’s fears are really 
groundless if he will look at Section 111. 
He will see there that the Federal Legis- 
lature is restricted exclusively to Federal 
subjects. 

12.915. But there may be laws passed 
by the Federal Legislature upon subjects 
of concurrent jurisdiction, the civil and 
criminal procedure code or the penal 
code?— -I will look into the point, but I 
would have said that the States were 
quite safe. Concurrent legislation does 
not apply to the States. 

12.916. It should be made clear, because 
as I say, to me and to several of the 
Indian rulers the words “ concurrent 
jurisdiction ” have a different meaning. 
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Concurrent jurisdiction wiU mean that 
'even as regards railways or negotiable 
instruments which are Federal subjects, 
the States may have slightly different 
laws applicable to their local conditions, 
provided there was no fundamental differ- 
ence between the two. That was how 
the States understood the .words “ con- 
current jurisdiction — I will certainly 
look into points of that kind. Our in- 
tention 13 to safeguard the States’ rights. 

iMr, N, J/. Joslii, 

12.917. May I ask one question? You 
stated that concurrent legislation will not 
apply to the States. Will not the 
States be permitted to enter the Federa- 
tion even as regards some of the con- 
current subjects? — Certainly I would say 
that the States can surrender such powers 
as they think fit. There is, however, a 
minimum surrender without which their 
entry would not be accepted, and that 
minimum surrender is in the Federal 
field. 

12.918. But if they at some stage choose 
to federate, even as regards concurrent 
subjects, there is nothing to prevent that 
being done? — ^No, I do not think there is. 

Sir Manubhai N, Mehta. 

12.919. Then I pass on to Section 128. 
That provides that “ the Governor- 
General will be empowered ” and with 
the concurrence of any State * ‘ will be 
required to make agreements with the 
ruler of any State for the carrying out 
in that State, through the agency of 
State authorities, of any Federal pur- 
pose.” I take it that this does not in- 
clude the conjoint authority or corporate 
authority of two or three different States. 
I will give you an illustration: Two or 
three small States may for the purposes 
of securing efficiency arrange between 
themselves that they may have one 
common judiciary or common educational 
subjects or some other common service. 
Now the carrying out of the Federal 
instructions instead of being conveyed 
to the State Authority may be conveyed 
to the Conjoint State Authorities. I 
take it that this is not excluded? — Cer- 
tainly it is not excluded, and I would 
say that that would be a movement that 
the Federal Government would be wise 
to encourage. 

12.920. Another question on the same 

Section : But it will be a condition of 

every such agreement that the Governor- 
General shall be entitled, by inspection 


or otherwise, to satisfy himself that an 
adequate standard of administration is 
maintained.” I take it that this is, of 
course, confined only to the Federal 
sphere ? — Yes. 

12.921. Secondly, that in the phrase, 

By inspection or otherwise ”, the word 

‘‘ otherwise ” is rather too vague. It 
might include direct enforcement. The 
present practice is, for instance, in the 
Railway Department that there is the 
railway inspector who goes round the 
State Railways and inspects them ; if 
there are any defects, he reports those 
defects to the State Governor. There is 
no direct enforcement, so “or other- 
wise ”, I take it, does not include direct 
enforcement .P — Sir Manubhai .will have 
heard what I said this morning. I think 
I made the position quite clear that there 
is no intention in anybody’s mind of 
marching armies into States and enforc- 
ing agreements. Really the use of the 
phrase or otherwise ” I think is meant 
just as much in the interests of the 
States as in the interests of the Federal 
Government, namely, that it might not 
•be necessary to have a direct inspection 
of Federal arrangements at all, but other 
arrangements might be made for the 
inspection to take place by the agents 
of the State acting on behalf of the 
Federal Government. 

12.922. Only, as I said, misapprehen- 
sion may be removed if it is made clear 
that “ or otherwise ” does not include 
enforcement. With regard to these 
officers of the Federal Government being 
located in States, I take it that they 
are there subject to the ordinary laws 
of the State? If they commit an offence 
it would be according to the laws of 
the State that they would be tried ; they 
would not claim any diplomatic im- 
munities? — ^The question is new to me; 
I would have said offhand not. I will 
look into it. 

Sir Manubhai N. Mehta.^ What I 
wanted to know was that they would be 
amenable to all the ordinary laws of the 
State where they are placed. 

Sir Hari Singh Gour."} They would be 
agents of the Federal Government. 

Sir Mcmuhhai N. Mehta. 

12.923. For instance, if he commits a 
crime, he must be liable to the laws of 
the district. Of course, the fact that 
Sir Hari Singh Gour has asked this 
questions shows that there is some differ- 
ence of opinion. The last question is 
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about No. 129 : “ The Governor-General 
will be empowered in his discretion to 
issue general instructions to the Govern- 
ment of any State-Member of the 
Federation for the purpose of ensuring 
that the Federal obligations of that 
State are duly fulfilled By “ Federal 
obligations ” I undei-stand they imply 
also a respect for the provisions of 
treaties which are already entered into 
and which may be preserved or saved in 
the Instrument of Accession? — I am not 
quite sure that I have followed Sir 
Manubhai’s question. 

12.924. What I wanted to kno-w was 
that the Federal obligations of that 
State are duly fulfilled. Federal obliga- 
tions ot course are in the Federal 
sphere and subject to the existing 
treaties and engagements ? — ^Yes. Here 
again I am not quite clear whether I 
have given an answer to Sir (jVIanubhai*s 
question or not. Existing treaties ot 
course as modified, if they are modified, 
in the Instrument of Accession. 

12.925. That I understand. This morn- 
ing, in reply to a question by Lord Peel 
and also Sir (Reginald Craddock, the 
question of excise obligations or excise 
relations was discussed, and in reply to 
Lord Peel you were good enough to say 
that in such matters paramountcy would 
not necessarily be appealed to, but it will 
be preceded by friendly negotiations of 
Ministers of the Province and Ministers 
of the States. I wanted to know if in 
such negotiations or discussions if the 
State does not carry out its obligations, 
it is a non-Federal matter. Excise re- 
lations are not Federal matters, but are 
non-Federal matters, and if the State 
did not carry out its obligations ox 
agreements, you were good enough to 
say that the matter will ultimately rest 
with the Viceroy, and the Viceroy, exer- 
cising his paramountcy power, will see 
that it is enforced. I ask the contrary 
question : Suppose that the Province 
does not carry out the obligation? In 
that case it came out this morning that 
the Governor-General will have no power 
to enforce it from the Provinces. May 
I ask if in such contingency the States 
may not be allowed the liberty to- go to 
a Federal Court of Law? — ^We have 
already covered that point in, first of 
all, Section 70, sub-^eotion (e). It is 
that kind of case that we have in mind, 
that would be dealt with qnder sub- 


paragraph (e) of 70. In the case of the 
Governor-General it is 18 (/). 

12.926. I only wanted to be clear 
whether these special responsibilities will 
apply to provisions of treaties and agree- 
ments with regard to such matters as 
excise arrangements, which are in the 
non-Federal sphere ? — I would have 
thought that under 18 and 70 we really 
do cover those dangers, even outside the 
Federal field. We will look into Sir 
Manubhai’s point and see whether it 
should be met further. 

Sir Manuhhai N. Mehta. 2 Thank you. 
That is all. 

Mr. Y. Thomhare. 

12.927. I have a few questions. Secre- 
tary of State, the Instruments of Acces- 
sion which the States will execute will 
perhaps be more or less uniform — ^Yes. 

12.928. But still, they will make cer- 
tain reservations as regards the Federal 
subjects. To the extent of the reserva- 
tions, will they not trench upon the 
authority of the Federal officers who deal 
with those subjects? — It would mean that 
the duties of the Federal Officers would 
be somewhat different in one State as 
compared with another in cases of that 
kind. 

12.929. So that the reserved sphere 
would be excluded from the scope of the 
power of the Federal authority ? — ^All that 
sphere would be excluded that had not 
been surrendered in the Instrument of 
Accession 

12.930. Would it be excluded from the 
scope of the Federal Ministers ? — Cer- 
tainly. 

12.931. Then, as Sir Reginald Crad- 
dock pointed out. Provinces and States 
would have an interest in certain provin- 
cial subjects, for example, excise? — Yes. 

12.932. And there may be agreements 
on such a subject between a Province 
and a State. In this respect again, 
these agreements will trench upon the 
power of the Ministers? — They might do 
one of two things; they might tie the 
hands of the Ministers or they might tie 
the hands of the State. 

12.933. Both.?— Yes. 

12.934. Just as they will tie the hands 
of the States, they will also tie the hands 
of the Ministers? — ^Yes, they will be in 
the nature of an agreement between the 
two parties. 

12.935. Then the reservations thus 
effected by the agreements in favour of 
a State would be excluded from the 
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scope of the power of the Federal Minis- 
ters-^ — Yes That is very nanch the same 
question in another form that I answered 
just now. 

12.936. Then m so far as a provincial 
subject may be the subject matter of an 
agreement betw'een a Province and a 
State, the agreement would really be be- 
tween the paramount po-wer and the 
State, and, to that extent, it would per- 
haps not be a provincial matter at all? 
— I do not follow that line of reasoning. 
The agreement would be between the 
provincial Government and the State. 
There would only be an intervention in 
the field ot paramountcy in the sort of 
conditions that I described this morning, 
namely, a very serious emergencs^ striking 
at the roots of the State’s Federation 
generally. 

12.937. What I have in view is merely 
this, that the reservations that may be 
effected by such an agreement between a 
Province and a State would exclude that 
subject to that extent from the autho- 
rity of the Ministers, and therefore the 
reserved subject would be a matter for 
the jurisdiction of the Viceroy as repre- 
sentative of the paramount power? — 
think it might be that. It might, on 
the other hand, be an agreement that 
tied the hands of the Ministers of the 
States. 

12.938. But just as it tied the hands of 
the Ministers of the States, so would it 
also exclude the jurisdiction of the Pro- 
vincial Ministers .P — ^It might of course 
do that. It might, on the other hand 
(I have not got any concrete case in 
mind) I suppose, extend the activities of 
a Government if it was agreed to* do so 
in the negotiation. 

12.939. What I have in mind is a 
kind of disagreement arising between a 
State and a Province. In that case, 
would not the dispute be entirely for the 
Viceroy to decide? — It is very diflSLCult 
for me to answer a general question of 
that kind without having clearly in my 
mind the kind of case that is contem- 
plated. Could Mr. Thombare give me a 
concrete case as an illustration? 

Mr. Y. Thom'bare.'] Supposing there 
was an agreement about excise arrange- 
ments between a Province and a State 
and there may be a term as regards the 
number of shops that are to be autho- 
rised ioT the sale of liquor: there may 
be a disagreement between the Province 
and the State as regards the number of 
shops to be maintained in a particular 


zone; who would be the competent autho- 
rity to decide such a dispute? Though 
conatitutionaHy ^peaking the question 
may be one for the Governor, it has to 
be remembered, as you, Secretary of 
State, pointed out, that the Governor 
and the Ministry would be normally work- 
ing in close relations with each other, 
in friendly relations with each other, and 
it v/ould involve a heavy strain on the 
Governor to maintain an attitude of 
detachment. 

Mr. N. M. Joshi. 

12.940. Will the Secretary of State 
state haw the disagrement is to be 
resolved? — The disagreement would have 
to be resolved by negotiation in the first 
place, and if negotiation did not succeed, 
either the agreement would collapse or, 
in the event of the disagreement leading 
to a grave emergency, then the Viceroy 
would have to deal with it in the field of 
paramountcy. 

Mr. r. Thomhare,'] But it is conceiv- 
able that there may be no plain 
emergency, yet there may be disagree- 
ment with regard to certain points. Now 
who would solve that kind of disagree- 
ment? 

Sir Austen Chamberlain.'] Is Mr. Thom- 
bare dealing with a question where no 
agreement is reached about such a ques- 
tion of excise as he has spoken of, for 
example, between a Province and a 
bordering State, or is he dealing with a 
question where an agreement has been 
reached and one of the parties alleges 
that the other party is breaking it, 

Mr. Y. Thombare. 

12.941. It is the latter, Sir?— I ^hink 
then it must depend a great deal upon 
the gravity of the case. I can conceive 
a case that was of no very great 
importance in whioh the result of a dis- 
agreement of that kind would be 
to bring to an end the agreement between 
the Province and the State. I can also 
imagine a case in which the issue might 
be justiciable and it might go to the 
Federal Court. I can also contemplate 
a type of case in which it might be 
agreed by both parties and by the 
Viceroy to have an ad hoc tribunal -fco 
inquire into it. I can contemplate a 
number of ways of dealing with a case 
of that kind. It must really depend upon 
its gravity. 

12.942. And the ends of Justice? — ^Yes. 
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Lord Eankeillour, 

12.943. If the quarrel was between a 
Province and a State, could not the 
Province have instructions under the 
second part of 125, from the Federal 
Government as to its policy towards the 
bordering State.? — I am not sure whether 
that would be Mr. Thombare’s point. A 
good deal of Mr. Thombare’s argument 
was directed to cases which were not 
strictly in the Federal held. 

12.944. A quarrel about arrangements 
for the collection of excise duties surely 
would be in the Federal field? — ^Noj in 
the provincial field. 

12.945. I know? — do not think the 
second paragraph of 125 would meet 
what IS in Mr. Thombare’s mind. 

Sir Austen Chamherlain,'] The example 
which Air. Thombare gave is an agree- 
ment providing for instance that within 
three miles of the Frontier on either side 
there shall be no licensed premises, and 
it is alleged either by the Province that 
the State has broken the agreement, or 
by the State that the Province has 
broken the agreement. Is not the answer 
of the Secretary of State the right one : 
that is a matter for negotiation? It 
may lead to the cessation of the agree- 
ment, the collapse of the agree- 
ment, unless the agreement has 
specifically provided some tribunal to 
wihich such a dispute should be referred. 

Archbishop of Ganterhury Or unless 
by mutual agreement reference is made 
to such a Court. It need not be in the 
original agreement, the agreement 
between the parties. 

Sir Austen Chamberlain,'] Yes. 

Mr, Y. Thombare. 

12*496, What would be the position of 
the Ministers, whether in the Province 
or the Federal Government, with regard 
to the paramountcy staff of the Viceroy? 
^They would have nothing to do with it. 

Mr, Y. Thombare.] Then Proposal 128 
raises the question of the States’ Instru- 
ments of Accession. Would it be in order 
to raise the question of the Instruments 
of Accession now under paragraph 128? 

Chairman.] If it relates to these para- 
graphs, it would probably be convenient 
to take it now. 

Mr. Y. Thombare.] Yes. The States 
evidently want to carry out as many 
Federal purposes as possible in their 
territories. 

Archbishop of Canterbv/ry.] What is 
the paragraph, Mr. Thombare? 


Mr. Y. Thombare. 

12.947. Paragraph 128; the States will 
evidently want to carry out as many 
Federal purposes as possible in their 
territories through their agency, and 
they will therefore desire to make pro- 
visions to that effect in their Instruments 
of Accession. In such cases, the Govern- 
ment win no doubt satisfy themselves in 
the first instance that the agency of the 
State will ibe competent for the purpose 
for which it is offered, but I hope the 
Government in that case will not make 
any discrimination between one class ot 
State and another and that the only 
point that will matter will be whether 
the personnel that the States offer can 
be trusted to carry out the duties 
required of them? — An arrangement ot 
that kind must be exclusively upon the 
merits of the particular case. Obviously, 
it would be necessary to take into account 
the eflBciency of a particular State for 
carrying on particular duties. Obviously, 
also, one would have to judge to a 
certain extent from past experience and 
past history - 

12.948. Because not all the States are 
in the same state of development, and 
their administration varies. There are 
States which have reached a high degree 
of efficiency, and their administration 
has been spoken of highly by competent 
authorities. They may not have a high 
salute, but their administration would 
bear comparison with the administration 
of some of the most advanced provinces; 
so would the question of the agency 
offered by them be considered on its own 
merits? — ^I think -all these cases have 
got to be considered on their own merits. 
What may be applicable to one case 
would not be applicable to another. For 
instance, one service differs from another. 
Although the administration of a small 
State might be extremely efficient, none 
the less it might strike at the very roots 
of the Federation if every small State 
had its own administration of a big 
service. One has got to take all those 
facts into account. 

12.949. It would merely be the 
efficiency of the service that would 
matter in such a case, would it not? — It 
would be the efficiency of the service 
and the general effect upon the 
administration of that particular 
Federal service, that is to say, the 
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efficiency from the point of view of the 
State and also the efficiency from the 
point of view of the Federal Govern- 
ment. 

12.950. And that would be governed 
by the consideration of merits? — 
Certainly. 

12.951. In any case, an adventitious 
circumstance like a salute would not 
stand m the way ? — 1 do not think 
salutes would come into this kind of 
question at all. 

iVIr. Zafrulla Khan, 

12,9'52. Secretary of State, in order to 
understand some of the matters which 
appeay to he causing difficulty with re- 
gard to this part of the subject, I am 
afraid I shall have to ask you or your 
advisers some questions which might 
tend to clear up, in the first place, the 
genesis of these three lists, Federal, Pro- 
vincial and concurrent. If you will 
kindly help the Committee with regard 
to the present position, perhaps it would 
be easier to follow the proposals of the 
White Papej which have arisen from it. 
May I draw your attention to Schedule 
I of the Devolution Rules of the Govern- 
ment of India Act? — Yes. 

12,963. This Schedule has two parts. 
The first part contains a list of Central 
subjects ? — ^Yes. 

12.954. And the second contains a list 
of Provincial subjects? — ^Yes. 

12.955. Item 46 of this first part of 
the Central subjects list says: ‘‘All 
matters expressly excepted by the pro- 
visions of Part II of this Schedule from 
inclusion among Provincial subjects,” 
that is to say, all such matters expressly 
excepted ffilall be Oentjr'al subjects ? — ' 
Yes. 

12.956. I will take one item of the 
Provincial subjects to illustrate what I 
mean, if you will kindly turn to Item 
5 in the Provincial List — Education? — 
Yes. 

12.957. It says : “ Education, provided 
that (a) the following subjects shall be 
excluded,” and then it describes certain 
subjects. Stopping here for the moment, 
the effect of this entry is that education 
is a Provincial subject, but those por- 
tions of education which are specified in 
•Sub-item A are not Provincial because 
they are expressly excepted? — ^Yes. 

12.958. Then (fi) goes on to say : “ The 
following subjects shall be subject to legis- 
lation by the Indian Legislature, 


namely ” — then a list follows which has 
been subsequently modified.? — Yes. 

12.959. This I understand means that 
the whole of the rest of the subject of 
education is Provincial, but again certain 
parts, even out of this residuum, although 
the subject is Provincial, are subject 
to legislation by the Indian Legisla- 
ture — the Central Legislature? — ^Yes. 

12.960. So that I understand that this 
list in Part II starts with this. It 
describes Provincial subjects in this 
way: Either a subject is wholly Provin- 
cial or a subject is Provincial to a cer- 
tain extent and the remainder of it is 
not Provincial, hut even out of Pro- 
vincial subjects certain portions of Pro- 
vincial subjects are subject to legisla- 
tion by the Indian Legislature? — ^Yes. 

12.961. That is the present existing 
position? — Yes. 

12.962. Do you recollect, Secretary of 
State, that during the first Round Table 
Conference a sub-committee under the 
Chairmanship of Lord Zetland was 
appointed to consider these lists, and 
their report is at page 28 and subsequent 
pages of the Reports of the First Round 
Table Conference? — ^Yes. 

12.963. They have divided the Schedule 
appended to their Report into various 
sub-heads. The first is A “ Central sub- 
jects which are proposed to be wholly or 
partly federalized.” That is at page 28. 
Then B on page 32: “Central subjects, 
no portion of which is proposed to be 
federalized.” Then at page 33, C : “ Pro- 
vincial subjects subject to legislation by 
the Indian Legislature.” I take it that 
that is the portion of the second list 
under the Devolution Rules which is 
subject to Indian legislation, but the sub- 
jects are nevertheless provincial? — ^Yes, 
that is so. 

12.964. Then D : “ Provincial subjects 
specially excepted and those in respect 
of which extra-provincial control is ex- 
ercised.” That is at page 36? — ^Yes. 

12.965. Am I right in understanding 
that the concurjent list which has even- 
tually emerged as part of the White 
Paper proposals is a list which has been 
framed out of these classes of subjects C 
and D, Provincial subjects, in which it 
is desirable that the Federal Legislature 
should also have a power to legislate? — 
Yes, substantially that is so. 

12.966. Subject to modifications. I 
have noticed some modifications myself? 
— ^Yes. 
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12.967. But substantially it has 
emerged from those two lists? — ^Yes. 

12.968. And that is touched upon in 
the Third Round Table Conference Re- 
port at page 18, paragraph 5, about the 
middle of the paragraph? — ^Yes. 

12,968a. “ The Committee therefore 
consider that practical requirements will 
in any event necessitate a field in which 
both Centre and Provinces should have 
legislative jurisdiction? — ^Yes. 

12.969. “ The Committee consider that 
the problem could be dealt with with 
suificient precision by constituting a 
common field to which would be assigned 
matters upon which uniformity of law 
IS or may -be desirable and by assigning 
to both Centre and Provinces the power, 
but not the exclusive power, to legislate 
upon any subject included in it; but 
some method must at the same time be 
devised whereby administrative powers 
and functions which properly belong to 
the Provinces in respect of these sub- 
jects are secured exclusively to them? ” 
—Yes. 

12.970. I suggest that this last por- 
tion, that by making this field concur- 
rent we should not lose sight of the ad- 
ministrative powers and functions .which 
with regard to these subjects properly 
belong to the Provinces, was put in be- 
cause these subjects to start with, even 
under the present system, are Provincial 
and this concurrent power of legislation 
at the Centre is given because they are 
eminently matters in which, if possible 
and subject to local requirements, uni- 
formity is desirable? — ^That is generally 
the case. 

12.971. That being so, may I now draw 
your attention actually to the concurrent 
list in the White Paper Proposals, page 
119?— Yes. 

12.972. The first 10 items in this list 
deal almost exclusively with law in the 
sense that it is legal enactments and 
statutes with regard to which the power 
of concurrent legislation would be exer- 
cised? — ^Yes. 

Mr. Zafndla Khan.2 For instance, 
No. 1 is dealing with the jurisdiction 
powers and authority of Courts. 

8ir Rari Singh GourJ] No. 11 would 
also come under law. 

Mr. Zafrulld Khan, 

12,973. Yes, but other considerations 
may. arise. A good many others may 
come in, but the first 10 are exclusively 
law. No. 2 is : “ Civil Procedure, in- 


cluding the Law of Limitation and all 
matters now covered by the Indian Code 
of Civil Procedure.” Supposing there 
was legislation on it by the Federal 
Legislature subject to the provisions of 
paragraph 114 of the White Paper, surely 
there would be no question of the en- 
forcement oi such a piece of legislation 
by the Federal Government. Supposing 
the Law of Limitation applying to a cer- 
tain class of suits were extended beyond 
the period now in operation, surely it 
would be an ordinary routine matter be- 
tween litigants coming up before the 
courts. One would allege possibly that 
one period of limitation applies ; the 
other would allege that the other applies; 
and it would be for the court to decide 
which particular enactment applied to 
the suit.? — ^Yes, that is so. 

12.974. So that I take it with regaid 
to such matters no difficulty arises with 
regard to the enforcement of concurrent 
legislation? — ^No, I think I generally 
agree. 

12.975. The only difficulty would be 
that the courts would, in many cases, 
have to decide out of two conflicting 
pieces of legislation, say. Provincial and 
Eederal, regulating the game subject 
which under the provisions of the Con- 
stitution Act had priority? — suppose 
that would he so, yes. 

12.976. Under paragraph 114.? — ^Yes. 

12.977. And the moment tliat has been 
determined they simply proceed to deter- 
mine the suit pending before them 
accordingly ? — ^Yes. 

12.978. I submit that the same would 
be true of the law of evidence which is 
the next title, and to oaths. Supp-osing 
a Federal Statute said certain kinds of 
evidence are not admissible in certain 
proceedings, when such proceedings are 
pending before a Court of Law it will 
take cognisance of that and refuse to 
look at that evidence or vice-versa ? — 
Yes. 

12.979. You do not require special 
machinery to enforce an amendment of 
the Evidence Act by the Federal Legis- 
lature, The same applies to “ Mar- 
riage and Divorce,” and to Age of 
majority and custody and guardianship 
of infants.” I need not go* on to 
enumerate all these subjects. As I have 
said, they are purely legal subjects. 
Then I draw your attention to Item 11 : 
“ Control of newspapers, books and 
printing presses.” It may be that the 
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Federal Legislature may consider that 
some uniform regulation of printing 
presses is necessary, say, having regard 
to a .widespread campaign of sedition. 
It may mean requiring the Press to give 
security or the enforcement of penal 
provisions. So far as the question .was 
merely one of enforcing that legislation 
in Courts of Law, so far as it merely 
created offences, the same considerations 
would apply here also? — Yes. 

12.980. So far as it related to purely 
executive action, that if, in the opinion 
of the Government, a certain press or a 
certain newspaper has transgressed cer- 
tain limits, the Government might pro- 
ceed either to forfeit the press or to 
stop the issue of the newspaper and so 
on; that no doubt would be executive 
action, but Law and Order being a Pro- 
vincial subject, it will be the local gov- 
ernment which will have to take action? 
—Yes. 

12.981. If the uniform law said that in 
order to prevent sedition a certain 
action might be taken the proceeding is 
analogous to that which is at present 
prescribed by the Criminal Procedure 
Code with regard to offensive publica- 
tions and so on, and the local govern- 
ment could take action in exactly the 
same way as it does under the present 
provisions of the Government of India 
Act? — ^Yes. 

12.982. With regard to lunacy, but 
not including lunatic asylums,” all that 
I can conceive is, either that the defi- 
nition of lunacy or the procedure laid 
down with regard to Commissions of 
Lunacy is meant. That again is a pure 
matter of law and application is made 
to a district Judge under the present 
Act to appoint a Commission of Lunacy 
and he will have to find out what law 
he has to apply and what definitions he 
has to apply? — Yes. 

12.983. And if the Federal Legislation 

has laid down the definitions of lunacy 
and the procedure and so on, and that 
has been laid down under the provisions 
of paragraph 114 the District Judge will 
proceed to apply that law. I do not see 
why any special machinery should be 
necessary to apply the definition of 
lunacy laid down, say, in a Federal 
Statute. Then : “ Regulation of the 

working of Mines, but* not including 
mineral development.” In the regulation 
of the .working of Mines the legislation 
may provide for two kinds of things. I 


can conceive that Federal Legislation 
may prescribe certain action to be taken 
by the owners of different mines for the 
safety of workmen working in those mines 
— positive action, requiring that they 
shall do certain things in order to en- 
sure their safety, and, as a necessary 
consequence, it will, of course, have to 
provide that in the case of default on 
the part of these owners with regard to 
these matters there shall be certain 
penalties imposed upon them. The first 
kind, of course, might require machinery 
for inspection? — Yes. 

Mr. Zafrulla Khan.'] And the enforce- 
ment of the second part in the case of 
failure would be by the ordinary means 
of prosecution. I apprehend that the 
second part would cause no difficulty 
whatsoever; it is the same as enforcing 
any other of the provisions of the Penal 
CSode. The Provincial Magistracy every 
day enforces the provisions of the Penal 
Code and they will also enforce the pro- 
visions of any penal legislation passed by 
the Federal Legislature. 

Mr, N. M. Joshi.] May I intervene 
for a second, because the same question 
has arisen as regards the facto.ries. It 
is not that every citizen will be able 
to prosecute for a breach of the Mining 
Regulations or Factories Act. Both 
these pieces of legislation authorise the 
Factory Inspector or the Mine Inspector 
to prosecute, and nobody else. There- 
fore, legislation of this kind will require 
some organisation to see that the legis- 
lation is given effect to. 

iMr. Zafrulla Khan.] If Mr. Joshi will 
forgive me, it is just that point I was 
coming to, I have already said there 
would be two parts. Once the prosecu- 
tion is launched the case would be just 
the same as any other criminal case. 
The question would be with regard to 
the Inspectorate. I have said that 
already. You would require Inspectors 
to see, in the first instance, that the 
precautions prescribed by the Federal 
State were given effect to, and carried 
into practice, and that if those pre- 
cautions were not put in force then, 
that there was consequent action taken 
whether by prosecution or imposing 
penalties, or of something like that. 
Here the question arises that, in the 
first place, the province itself may have 
legislated upon the subject. If it has 
done so no further question would arise. 
If it has not done so then there are 
again two questions. If the- Province 
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already has an Inspectorate for similar 
purposes I really do not see where the 
di£B.culty would he if the Federal Statute 
provided as a uniform matter for the 
whole of India that in addition to the 
duties which these Inspectors are already 
performing they shah, see that certain 
other parts, or certain parts of this 
Federal Statute are also carried into 
effect. That could be arranged for, as 
a matter of agency, if there ivas no other 
provision for it, the Local Government 
carrying out as agent the functions on 
behalf of the Federal Government. On 
the other hand, it may be a matter which 
the Federal Legislature, or the Federal 
Government might consider would involve 
the expenditure of money on behalf of 
somebody or the other in order to get 
it carried into effect. With regard to 
that may I draw your attention to para- 
graph 114 of the T^ite Paper. The prin- 
ciple accepted, at any rate in the Round 
Table Conference — ^I am not trying to 
bind the hands of the Committee in any 
way — ^was that with regard to concurrent 
legislation the Federal Legislature should 
not undertake legislation which would 
involve the Provinces in a- financial 
obligation. 

Sir Sari Singh Gour.2 Chaudn Sahib, 
it is a little before what you have said 
that the difficulty comes in. The Pro- 
vincial Government have got their own 
Act, we will say, and the Federal Legis- 
lature have passed another Act, and 
•both require particular machinery for 
the inspection of mines and other things. 
The Provincial Government say “ We are 
going to abide by our own Act ”, and 
the Federal Legislature desire that they 
should abide by the Act and carry out 
the purpose of the Federal Act. Now 
what sanction is there behind the 
Federal Legislature to enforce their view 
upon the Provincial Government in 
preference to the provision of their local 
Act? 

Mr. Zafrulla Xhan.2 I am aware of 
that. I am dealing with cases in which 
the difficulty would not arise, and then I 
am coming to the provisions which may 
require consideration from that point of 
view. Let us consider the competence of 
the Federal Legislature to pass a certain 
kind of legislation. If the Federal I/egis- 
lature proposed to pass legislation which 
would involve a Province in a financial 
obligation my position is that, so far as 
the White Paper at {present stands, it 
will not have the competence to do so. 


Sir Eari Singh Gour.~\ That has been 
admitted. 

Mr. Austen Chamberlain. (Mr. 
Zafrulla Khan, may I get that point 
clear? As I understand that is a pro- 
vision which means exactly what it says, 
that the Federal Legislature in this 
sphere is not to impose a charge upon 
the Provincial revenue; but that is no 
limitation on the power to legislate? 

Mr. Zafrulla Khan.'] No. 

Mr. Austen Chamberlain.] Provided 
that the Federal Legislature itself pro- 
vides for any expense which its legisla- 
tion causes. 

Mr. Zafrulla Khan.] Exactly. I am 
coming to that. The result would be as 
Sir Austen has very pertinently pointed 
out, that the Federal Legislature can 
pass an Act saying certain things shall 
be done, and certain regulations shall be 
enforced and saying there shall be an 
Inspectorate to see that those are done, 
and, if they are not done, to- prosecute, 
but, in that case, it must provide the 
Inspectorate itself, because it cannot lay 
a financial obligation on the Province as 
a result of its own legislation. There is 
nothing to prevent the Central Federal 
Legislature from doing so, but I will 
take the other point made by you 
presently. 

Lord Eustace Percy. 

12.984. May I intervene, because I mis- 
led the Committee by an observation I 
put to the Secretary of State this morn- 
ing. Is it not the fact that under List 
II the administration of all concurrent 
Acts is exclusively Provincial? — ^Yes. 

12.985. In which case the Federal 
Government would not have power to 
appoint its own Inspectorate. How does 
Mr. Zafrulla Khan deal with that? — The 
provision is there whatever provision 
may cover it. 

Mr. Zafrulla Khan. 

12.986. With regard to the administra- 
tion of the subject, so far as it was regu- 
lated by legislation, either concurrent or 
Provincial, where the Province was not 
required to spend any extra money there 
should be no interference with the ad- 
ministration by the Province, the whole 
object being that it is uniformity in 
legislation that is desired; but supposing 
a situation arose where it is found that 
on a strict interpretation of these rules 
and schedules the Federal Legislature 
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has power to legislate, but such legisla- 
tion involves a financial obligation, such 
financial obligation shall not be imposed 
on the Provinces, but then they can have 
their own machinery to administer wrhat 
is purely Federal legislation laid downh 
— No, I do not think that is the case. In 
a case of that kind what would happen 
would be that the Federal Government 
"would not have its own agents, but it 
would pay the Provincial Government to 
carry out its service. 

12,987. 1 have said that; one or the 
other. They can either carry it out 
through provincial agency and let the 
Provincial Government act as their 
agents, in which case there is provision 
saying that if it does not involve extra 
expenditure there shall be no contribu- 
tion made, and if there is extra expendi- 
ture a contribution shall be made by the 
Federation or (I may be venturing an 
opinion) it may be that they have the 
power to legislate and provide their own 
machinery .P — We have not got that alter- 
native provision in the White Paper 
now, and I could make some objections 
to it, I think, 

Mr. Zafrulla Khan.~\ It may be that 
wants to be considered, but, taking up 
Sir Haxi Singh Gour’s point, that point 
really does not arise, for this reason : 
Supposing there is a Provincial Statute 
saying the maximum working week, let 
us say, shall be 56 hours, and a Federal 
Statute subseqtuently lays down for the 
whole of India that the maxmum work- 
ing week shall bo, let us say, 48 hours, 
and imposing penalties upon employers 
who employed people for a longer 
period than 48 hours during the week, 
so far as that is concerned it is merely 
a question for the Courts to resolve this 
ooiiflict of legislation. 

Marquess of Beading. 2 But who has 
the right to bring it to the Court? 
Supposing the obligation is upon the 
Provincial Government to do certain 
things in consequence of concurrent legis- 
lation by the Federal Legislature, and 
assume that the province is not disposed 
to put in force this Act, and therefore 
it refuses to take the steps to bring the 
person to book who has contravened the 
Act, what is to be the action taken then ? 

Mr. Zafrulla Khan.] Lord Reading, if 
that were the only difficulty the power of 
prosecution would -he left to anybody 
affeoted. 

Marquess of Beading.] A private indi- 
vidual? 


Mr. Zafrulla Khan.] Yes. 

Marquess of Beading.] That is not the 
same thing. 

Mr. Auaien Chamherlain.] Are we to 
understand that the remedy of the 
Federal Government for a breach of the 
law is to be an action by a common in- 
former .? 

Mr. Zafrulla Khan.] No not by a com- 
mon informer; I said by the person in- 
juriously affected. 

Earl Feel.] By an employee of the 
factory.? 

Marquess of Beading.] But the obliga- 
tion is on the Provincial Government. 
It has to carry out the obligations under 
the Federal Legislation. Supposing it 
refuses to do it — it “ abstains ’’ to use 
the word Lord Salisbury employed this 
morning — what then is to happen? As 
far as I understand from you it is left 
to the individual. That is surely not a 
satisfactory state of things in enforcing 
the. law. 

Earl Feel.] Would the Federal Minis- 
ter bring an action against the employer? 

Mr. Zafrulla Khan.] Of course he 
would. There are two replies to Lord 
Reading's last question. I am not 
assuming, as he is assuming, that any 
factory legislation by bhe Federal Legis- 
lature will necessarily say that only the 
Local Government would be competent 
to prosecute. It is only if the Act says 
that, that that difficulty arises. 
Secondly, there is nothing to prevent a 
Federal Statute which imposes penal- 
ties from providing for bringing these 
offences to the notice of the Court, on 
complaint by any particular officer — any 
Federal officer whose attendance in the 
Court may not be necessary. The present 
procedure Code provides for several kinds 
of complaint where it is not desirable that 
any person should set the machinery of 
the Code in action. The officers write 
the complaint out to the Court, and it 
is no-t necessary for them to attend, and 
the prosecution proceeds. 

Sir Kari Singh Gout.] But to that ex- 
tent it will encroach upon provincial 
autonomy. That will be usurping the 
jurisdiction of the Province to control 
its own affairs. 

Mr, Zafrulla Khan.] I am not at 
present on the discussion of the question 
as to what subjects should or should not 
be in the concurrent list. If the Con- 
stitution provides that to a certain 
extent these subjects which, with regard 
to the remainder of them, are provincial, 
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shall to some extent, or to a certain 
extent be subject to legislation by the 
Centre that, in itself, is an encroachment 
upon Provincial autonomy which the 
Constitution Act considers it is necessary 
to make. 

Lord Eustace Fercy.^ I 'wonder if Mr. 
Zafrulla Khan would address himself to 
a somewhat different case. Supposing a 
power of exemption, as is usual, is given 
in a general fashion in the Act allowing 
overtime at the discretion of some 
exempting officer, and supposing that is 
administered by the Provincial official in 
such a way as to nullify the law (there 
have ibeen many instances of that in the 
past not in India but elsewhere), what 
remedy has the Federal Government then 
got? 

Mr. ZafruUa What kind of 

provision? Provisions which an In- 
spector would have to see were fulfilled, 
and he neglected to see that they were 
fulfilled? 

Lord Eustace Percy, } Noj giving the 
factory owner the power to apply to an 
official for permission to work overtime 
in special circumstances, and the official 
so administers the law that he grants 
every application made to him, and 
therefore in fact nullifies the law. 

Mr. ZafruUa Khan.^ So far as that is 
concerned that might happen in a pro- 
vincial subject too. I do not think any 
constitution could provide by provisions 
in the Constitution Act, or by rules 
made thereunder, that any officer upon 
whom any duty might be laid will dis- 
charge it exactly as the framers of the 
Constitution think he ought to discharge 
it. That, I am afraid, has got to be 
left to the defects of human nature. 

Sir Austen Ghamherlain. 

ISj'QSS. May I put a question with 
your leave, Mr. ZafruUa Khan, to the 
Secretary of State? If I rightly under- 
stood what Mr. ZafruUa Khan said and 
what you answered, the administration 
of a law passed by the Federal Legisla- 
ture in the concurrent sphere will be in 
the hands of the Provincial Govern- 
ment? — ^Tes. 

IS ,989. If the Provincial (Government 
failed to enforce that law, would it be 
open to any Federal Official to bring the 
matter before the Court, or would such 
action as that contravene the provision 
which leaves the administration of the 


law to the Provincial Authority ? — 'Off- 
hand, I should say, it would depend upon 
the clauses of the iiarticular Act. 

12.990. But if the provision is general, 
that the administration of the law 
belongs to the Province alone, what pro- 
vision in a Federal Act could nullify 
that constitutional provision P — I am not 
a lawyer at all, but I seem to remember 
in Bills and Acts of Parliament there 
usually is a clause saying how” procedure 
can be started and how a case of contra- 
vention of that iDarticular Act can be 
brought into Court. I should have 
thought that recourse would have to be 
made to the same kind of procedure in 
the Federal Act. 

12.991. Would it be possible to include 
in the [Federal Act a right of the 
Federal Officer to interfere in administra- 
tion if the Provincial Officer or Govern- 
ment failed to discharge its duty, or 
would it be precluded by the terms of 
the constitution as contemplated in the 
White Paper? — think offhand I would 
say it would be precluded under our 
present proposal. 

12.992. Then we come back to the point 
put earlier by Lord Heading and by 
myself, that if the Provincial administra- 
tion for any reason deliberately refrains 
or refrains from administering a Federal 
Act in the concurrent sphere in a 
Xiarticular province, that Act becomes null 
and void in that Province, and there is 
no remedy? — ^Well, we have just been 
talking about one remedy, that an 
aggrieved person can bring an action. 
That is certainly a remedy of a kind. 
Sir Austen may not think it is an 
adequate remedy, but it certainly is a 
lemedy. 

Dr. B. B. Aml)edkar.2 Might I give 
another examxile which comes to my 
mind? Supposing for instance in a state 
of emergency the Central Government 
passes a Press Act unde,r which provision 
is made that no paper may be started 
unless it deposits a certain amount of 
security. Now that sort of legislation is 
not going to affect any particular pri- 
vate individual. Supposing there is a 
paper in a particular province which is 
helping the Government of the day — a 
Party paper : supposing that paper is 
influencing the Press Act passed by the 
Central Liegislature, and supposing on 
account of that afl&liation between the 
particular newspaper journal .and the 
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Government of the Province, the Govern- 
ment refuses to take any action against 
that particular paper, wliat is the posi- 
tion? Surely no individual is affected 
in this particular case-^* 

Sir Ban Singh Gour.'] There would he 
the penal clause that he who runs an 
unauthorised paper will be punished. 

Dr. B, jB. Arnhedhar.'] That is exactly 
the point. 

Sir Austen. Ghamherlain,'] Somebody 
has to put the law in motion. 

Marquess of Beading.'] And hae to have 
the information and all the machinery 
for reaching the Government. 

Dr. B. B. Amhcdhar.] If he charges 
a particular officer to carry on the prose- 
cution and the local government pays the 
expenses of that prosecution and does not 
make provision for it in the budget, 
what is to happen? — I see all those diffi- 
culties At the same time 1 cannot help 
seeing the difficulties on the other side. 
The case mentioned by Dr. Ambedkar 
is essentially a case of law and order, 
and law and order is a provincial sub- 
ject and interest. The interest of the 
Feder^itiou is the interest of uniformity, 
hut that does not affect the fact that 
primarily that case is a provincial case. 
If the argument suggested in Dr. 
Ambedkar’s question and in Sir Austen 
Chamberlain’s question, too, if I may 
s.ay so, is pressed to its logical conclu- 
sion, it really does mean that the Federa- 
tion will control the law and order in 
the Provinces, and that is directly con- 
trary to the principles as at present 
drafted in the White Paper. 

Dr. B. B. Amhedhar,] I beg your par- 
don. My point is this, if I may submit 
it: either you must make law and order 
a purely provincial matter, a provincial 
concern which the centre has nothing to 
do with, and then, of course, you can 
have the argument which you urge(I just 
now, but if you make it a matter of con- 
current legislation, then I think the 
Federation must be in the position to 
see that the law is corrected. 

Mr. Zafrulla Khan. 

12,993. May I put this, Secretary of 
State? Of course, we are taking cases of 
provincial Governments which might do 
all sorts of things. What provision is 
there that the ordinary provisions of 
the criminal law will always be enforced 
by a Government against people against 
whom it may not wish to put them into 
force. We must trust to the ordinary 


machinery and ordinary procedure cariy- 
ing on in ordinary times P — There is, of 
course, no such guarantee except in the 
case of a grave emergency, when the 
Gk)vernor-General and the Governor 
intervene under their special powers, .and, 
short of that kind of case, I cannot my- 
self see what guarantee there can be. If 
members of the Committee can suggest 
a practicable guarantee, so much the 
better, but all the suggestions so far have 
gone to show me that the guarantee 
would not be effective, and all that you 
would do would be to bring the Federal 
Government into the field of provincial 
law and order with the almost certain 
result that you would make the state of 
affairs much worse than it was at the 
beginning. 

Sir Austen Ghamiberlain. 

12.994. Secretary of State, I apologise 
for intervening again, but have you 
really understood my suggestion? In the 
case of a matter resserved to the Federal 
sphere, you give certain powers to see 
that the Acts of the Federal Parliament 
are enforced by the Provinces, to the 
Federal Government. You do that in 
matters which are reserved for Federal 
legislation. Why will not the same steps 
bo applicable and sufficient in the case 
of legislation in the concurrent sphere 
where Federal legislation overrules the 
Provincial legislation? — Sir Austen is, if 
I may say so, again asking me a ques- 
tion that he asked me this morning. 

12.995. I am? — I cannot give any 
answer other than the answer that I 
gave this morning, I feel, as at present 
advised (obviously, one will take into 
account Sir Austen’s suggestions), that 
the carrying out of the intention that 
seems to be in his mind will he to under- 
mine the Provincial administration for 
law and order, and I would particularly 
ask him once again to think of the diffi- 
culties that would arise under those 
heads. I think they are Nos. 9 and 10 of 
the concurrent list. 

Earl Peel. 

12.996. Secretary of State, not so 
much on a question of law and order as 
on the question that has been discussed 
of the enforcement of some factory Act 
where it might be to the advantage of 
every Province not to enforce it, would 
it be impossible to instruct a Federal 
Minister to instruct a Federal Officer in 
that Province to bring an action against 
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the employer? That would oome before 
the Federal Court; there would be no 
question of law and order there. It 
would simply be a decision of the case 
as to whether or not that employer had 
been acting in accordance with the law. 
Presumably, he would be condemned for 
not carrying out the law.? — That would 
be just the case I mentioned just now 
that would have to be dealt with in the 
specific Federal Act. In the Act the 
procedure would be set out under which 
an action might start for an infringe- 
ment of the Federal legislation, but 
Lord Peel will I think see that as long 
as there is a concurrent list, and try as 
I .will, it IS almost impossible to get away 
from the concurrent list — it is very 
diflScult to distinguish one of the items 
from another. Sir Austen’s question 
covers everything in the concurrent list. 
I was making my caveat in connection 
with what is much the most difficult item 
in the concurrent list, namely, law and 
order. 

12.997. I dp not know whether it is 
possible to distinguish. Really my ques^ 
tion was addressed to the point : it is not 
much good saying an employee has a 
right to bring an action against an 
employer, because these people have no 
money to do it, and therefore there is 
no enforcement of the law unless you get 
some official with the duty of bringing 
an action if he is so instructed? — ^I will 
certainly think over that suggestion. I 
am not, as I say, a lawyer, and I would 
not like to make a suggestion offhand. 

Archbishop of Canterhury. 

12.998. Does that not oome back to the 
possibility in a matter of this kind, of 
whether the Federal Legislature is at 
issue with the Provincial Legislature on 
a matter of concurrent jurisdiction ? 
Does not that all come within the 
possible reconsideration and extension of 
paragraph 161^ the power of the 
Governor-General to bring matters or in- 
struct some officer to bring matters 
before the Federal Ck>urt?— I would not 
like to give an answer offhand to a 
rather technical question of that kind. I 
■aink it may be so. Here, now. His 
Grace will see at once that 161 deals 
only with reference to the Federal 
Court. I think he will se that that would 
not cover political questions in dispute. 

Sir Hari Singh Qoui\'] It will not be 
justiciable, either. 


Archbishop of Canterbury. 

12,999. I am presuming, of course, 
that regard will be had to the possibility 
of extending that word “justiciable” 
there, wihioh has been suggested more 
than once; or, if necessary, the Governor- 
General should instruct the Governor of 
the Province to bring the matter before 
fche High Court of the Province? — Off- 
hand I would say that there was great 
risk in taking a political controversy, 
a controversy very likely of a vague 
kind, into a Court of any kind. 

Sir Austen Chamberlain ] Your Grace, 
in many of the questions which we are 
contemplating, the question will not be 
as to what is a law; the law is perfectly 
plain. The question is whether the law 
is to be enforced, and who has the right 
to enforce it. 

Archbishop of Canierhury.^ Yes, but 
this question arose on .who was to initiate 
proceedings in Court. 

Sir Austen Chamberlain.^ It is not for 
a declaration of the law, but fo-r a prose- 
cution. 

Lord Hankeillour. 

13.000. Secretary of State, for example, 
under No. 10, supposing the Federal 
Legislature passed an Act that a certain 
class of prisoner should or should not 
be admitted to bail and that act was 
violated by a District Magistrate grant- 
ing -bail, what could the Federal Autlio- 
mty do in such a case? — 1 do not think 
it could do anything, but I am not sure 
that it would be wise that it should be 
able to do anything. 

Sir Hari Singh Gour. 

13.001. The prisoner has distinctly the 
right to appeal to the High Court. In 
the case of Lord Rankeillour, he talked 
of the release of the prisoner on bail. 
If he is not released on bail, he goes 
to the High Court and appeals under the 
Federal Act, and the High Court will 
oppose the Federal Act in opposition to 
the Local Act and he will get his release? 
—That is so. 

Lord HanheilloxirmJi But who would 
take it to the Higher Court? 

Sir Hari Singh Gour.] The prosecuto-r 
or the person who has been improperly 
released on bail, or the person who is 
improperly detained in jail under the 
Federal Act. 

Earl Peel. 

13.002. The case of the man who is 
declared to be by the Federal law -bail- 
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able and supposing he is not and he is 
not given bail by the Judge in the Pro- 
vincial Court, surely m that case he has 
a right of appeal to the Federal Court 
and he will be, I presume, habeas corpus? 
— Yes, an appeal to the High Court. 
My answer to Xiord Rankeillour was with 
reference to the Federal Government; it 
was not with reference to the aggrieved 
lierson. 

Lord Bankeillour. 

13.003. The Federal Act says that so 
and so shall not be admitted to bail; 
the bail is given in spite of that. What 
is that authority to do ? You said before 
you thought it oould do nothing. Sir 
Han Singh Gour thinlks it can do some- 
thing? — ^Sir Han Singh Gour’s case was 
the other kind of case in which bail had 
been refused. There, I think, it is quite 
clear the aggrieved person could do some- 
thing. 

Mr. Zafrulla JK/ian.] Supposing the 
person is admitted to bail when the 
Statute regulating the matter says he 
shall not be admitted to bail? 

Sir Eari Singh Gow.] In the converse 
case given by Lord Rankeillour, ihe 
prosecutor would go to the High Court 
according to the tenour of the Federal 
Act. 

Mr. Zafrulla Khan. 

13.004. I am perfectly certain it is not 
your ambition to provide in the Con- 
stitution Act with regard to individual 
cases where District OflGlcers can carry 
out their duties in a statute which is 
not in conformity with the statute regu- 
lating those duties? — I do not see how 
you can meet all these contingencies in 
the Constitution Act or any Act of Par- 
liament. It is possible that, if none of 
the agents .will carry out their duties, 
any system will break down; in fact it 
is almost certain that it would, 

13.005. Supposing a magistrate releases 
somebody on bail who should not ibe 
released in a Provincial State? — ^It might 
happen now. 

13.006. May I just say to the Secretary 
of State that the one difficulty that pre- 
sents itself with regard to the latter 
part of this list of concurrent subjects 
is the difficulty of setting the law in 
motion? — Two difficulties: the difficulty 
of setting the law in motion, and, in 
some cases, the difficulty of expense. 

13.007. Now with regard to the diffi- 
culty of setting the law in motion, may 
I suggest that it is not concerned exclu- 


sively or even primarily with the ques- 
tion of the Federal or concurrent lists; 
it might arise even with regard to purely 
Federal matters. For instance, look at 
your subject No. 27 in the Federal List 
at page 114 : “ Control of cultivation and 
manufacture of opium and sale of opium 
for export ” : supposing there was a 
Federal statute; 1 myself do not think 
that contingency will arise, because I 
am visualising an ordinary state of 
affairs between the Provinces and the 
Federation, but let me put cases like 
those that have been put on the Con- 
current List: supposing somebody culti- 
vates poppies in contravention of the 
provisions of the Federal statute, provi- 
sions which are not looked upon with 
favour by the Provincial Government, 
who is going to prosecute? — ^I should have 
thought in that case offhand the Federal 
agent. 

13.008. Excise being a Provincial sub- 
ject? — I was thinking of opium. In the 
case of opium, there will always he a 
Federal agent, so 1 imagine. 

13.009. Take Item No. 29 in that list: 

‘‘ Traffic in arms and ammunition, and, 
in British India, control of arms and 
ammunition.” Supposing somebody was 
in illegal possession of arms in contra- 
vention of the provision of a Federal 
Statute upon the matter, who would pro- 
secute him if the local government were 
not .willing to carry out those particular 
provisions of the Federal State? — ^I do 
not suppose there would be a Federal 
Officer to prosecute in a case of that 
kind, so it will have to be the Pro- 
vincial Agent. 

13.010. I therefore submit that the 
difficulty is not peculiar to the nature 
of the concurrent list or Federal list. 
Under the purely Federal list, cases 
might arise if there was bad faith on 
one side or the other which might give 
rise to difficulties? — That is so. 

Sir Aubten Chamberlain. 

13.011. But in the case of subjects 
on the Federal list on page 114, it would 
apply ? — ^Yes, there is the power of direc- 
tion. It does not follow though, as I 
said this morning, that every Federal 
service will have its Federal agents in 
the Provinces. 

13.012. But the power of direction will 
be a power of direction to the Provincial 
Government and its agent? — ^Yes. 

13.013. That is the remedy in the case 
of a subject on the Federal list? — ^Yes. 
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13.014. But it is a remedy which is 
not to be open to the Federal Govern- 
ment in the case of a subject on the con- 
current list ? — Not under our present 
proposals. 

Mr. Zafntlla Khan. 

13.015. I beg to differ, Secretary of 
State. May I draw your attention to 
paragraph 125, which says this: It will 
be the duty of a Provincial Government 
so to exercise its executive power and 
authority, in so far as it is necessary and 
applicable for the purpose, as to secure 
that due effect is given within the Pro- 
vince to every Act of the Federal Legis- 
lature which applies to that Province ” ? 
Surely a Federal Statute properly passed, 
having regard to the provisions on that 
matter is a Federal Statute applicable 
to the Province, whether it is on a con- 
current subject or on a purely Federal 
subject? — I dealt with that at some 
len^h before Mr. Zafrulla Khan came to 
the Committee this morning. 

13.016. But so far as paragraph 126 
is concerned, it would cover both kinds 
of case? — ^Yes, but I drew a distinction 
between the power to give directions and 
the power to exercise a moral obliga- 
tion. 

13.017. Now with regard to the second 
part of this paragraph, may I put one 
question on the other side? The second 
part of paragraph 125 says : ‘‘ The autho- 
rity of the Federal Government will also 
extend to the giving of directions to a 
Provincial Government as to the manner 
in .which the latter’s executive power and 
authority shall be exercised in relation 
to any matter which affects the adminis- 
tration of a Federal subject.” I presume 
that is designed to meet a case where 
the administration of a Provincial sub- 
ject by a Provincial Government prejudi- 
cially affects tbe administration of a 
Federal subject? — ^Yes. 

13.018. That being so, supposing the 
question arises as to whether such ad- 
ministration is or is not prejudicial to 
the administration of a Federal subject, 
does this paragraph not propose to make 
the Federal Government the judge it- 
self in a matter in which it is concerned 
on the one side and the Provincial Gov- 
ernment is concerned on the other? — I 
think that is so; I think it might be 
said that that was so. 

13.019. On the other hand, supposing 
there was a complaint by a Provincial 
Crovernment, either under the directions 


given under this paragraph, or the ad- 
ministration of a Federal subject in a 
Province was being carried on m a 
manner which was prejudicial to the ad- 
ministration of a provincial subject, iwhat 
remedy does the White Paper provide 
for such a position P — ^What kind of case 
now does Mr. Zafrulla Khan have in 
mind? 

13.020. I have not got any case in mind 
other than the case that is dealt with 
in the White Paper Proposals themselves, 
because, as 1 said, I am visualising an 
ordinary reasonable provincial Grovern- 
ment and an ordinary reasonable 
Federal Government? — am making the 
same assumption, but in the one case 
I had in mind certain concrete possibili- 
ties. I mentioned one this morning, 
namely, the Public 'Health Department 
of a Province rendering null and void 
the quarantine regulations. That seemed 
to me to be a possibility, although 
perhaps a very remote possibility. When 
Mr. Zafrulla Khan asks me why we do 
not give a similar power in the interests 
of the provinces as against the Federal 
Government, I own that I cannot myself 
see offlhand any concrete case, even a 
remote one. 

13.021. I think it may be possible, 
Secretary of State (I do not say it is 
very likely) that a set of quarantine regu- 
lations might very seriously circumscribe 
the beneficent activities of the Public 
Health Department of a Province ? — 
.will look into Mr. Zafrulla Khan’s point. 
There is every desire to hold the scales 
evenly between the two authorities, but 
we have not put any provision in of the 
reverse kind that he suggests simiily be- 
cause we thought it was unnecessary, 

13.022. May I make a suggestion on 
thatP — Please. 

13.023. My suggestion is that in order 
to meet both those objections, the first 
that a Federal Government might un- 
necessarily interfere with a Provincial 
Government, and secondly that there is 
no remedy in the converse case if it does 
occur, there should be a power in t/he 
Governor-General on the instance of the 
Government of a unit or on the instance 
of a Federal Government to issue such 
directions as may be necessary on uhe 
ground that the administration of its 
own subject or subjects by the one, pre- 
judicially affects the administration of a 
particular subject of the other?— I will 
certainly take that suggestion into 
account and look into it further. 
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13.024. And finally on the main sub- 
ject on which 1 have been putting ques- 
tions for such a long time. Secretary or 
State, my suggestion is this • would not 
a further revision and reduction of the 
concurrent list possibly reduce some of 
the dijB&culties that have been felt with 
regaid to the administration of some of 
the subjects in that list? My submission 
is that the first 10 will cause no diffi- 
culty whatsoever : Federal statutes on 
those subjects; civil procedure; limita- 
tion; evidence, marriage, divorce, and 
all the other subjects that are dealt with, 
are already being enforced every day by 
the Provincial Courts, and any amend- 
ment of them by Federal statutes will 
cause no difficulty whatsoever. With re- 
gard to subjects 11 to 23, I think if 
your experts .will examine them further, 
and make an effort to reduce the list it 
possible, tftie difficulties will also be re- 
duced to a corresponding degree. That 
is a suggestion I make, .and 1 think it 
might help? — I think Mr. Zafrulla 
Khan’s suggestion may be a valuable 
one. Certainly we will look into the list 
again. As he knows, we have had a 
great deal of discussion about the con- 
current list, and I think everybody has 
started with a desire to have no concur- 
rent list at all. The more of these lists 
you have the more opportunities in the 
future for litigation and dispute, and 
most reluctantly we have been driven 
into proposing a concurrent list. The 
smaller that list the better from every 
point of view, and we will look into it 
again. 

Mr. ill. B, Jayaker. 

13.025. Is the Secretary of State aware 
that there is a strong feeling on the 
other side that you have introduced into 
the concurrent list a number of subjects 
which ought to be central? There is a 
very strong feeling in many parts ot 
India that some of these subjects which 
you have put into the concurrent list 
ought to be central? — That would be a 
further argument for reducing it, Mr. 
Jayaker. 

Mr. M. B. Jayaker,'] I have no objec- 
tion if the reduction is by taking them 
to the Federal Central .List. 

Sir j^khar Mydari,] We should have 
strong objection to that. 

Mr. Zafrulla Khan, 

13.026. The Provinces would object to 
that, and would welcome any transfer 


from the concurrent to the Provincial 
list.P — ^iVIay I just make this observation; 

If you remember, before we adjourned, I 
did suggest that we might possibly have 
a sub-Committee to go into very techni- 
cal questions of this kind, my Lord 
Chairman. I think the fewer sub-Com- 
mittees we have the better. I had hoped 
that we might be able to deal .with the 
question in the whole meeting of the 
Committee, but it might perhaps be of 
value to the Members of the Committee 
and the Delegates who are specially in- 
terested in this question if I arranged a 
meeting at the India Office one day and 
let them meet the constitutional experts 
and go in rather greater detail into these 
very technical points. 

Sir Abdur Bahim, 

13.027. Secretary of State, generally 
may I take it that the position with 
reference to Proposal 125 is this, that 
the concurrent list is a sort of exception 
grafted on to Provincial autonomy, and 
you are reluctant to extend that to the 
administrative interference of the 
Federal Government with the Provincial 
Governments? — Speaking generally, it is 
a list of subjects in which the Provinces 
are primarily interested, and in which 
the administration will be Provincial. 
That is the reason why I draw this dis- 
tinction between that list and the ex- 
clusively Federal list. 

13.028. As I have understood you, once 
the Federal Legislature has passed a law 
under this list it becomes a Provincial 
law for the Provincial Government to 
administer; it becomes part of the ordin- 
ary law of the Province? — It remains a 
Federal law, but a Federal law that is 
valid in the Province. 

13.029. It is enforceable in the 
Province? — ^Yes. 

13.030. In the same way as the Provin- 
cial laws? — ^Yes. 

13.031. And, as in the case of the 
ordinary Provincial law, therl can be no 
guarantee to what extent it is enforced 
by the Provincial Governments, there 
can be no guarantee in the case of a law 
of that nature?— I suppose it would be 
true to say that there can be* no 
guarantee in the case of any law, if the 
Government either administers it inade- 
quately or refuses to administer it. 

13.032. You rely on the responsibility 
of the Provincial Govern meiH? — I I'ely 
upon two things. I rely first of all upon 
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the responsibility of the Provincial 
Government, and I rely upon the fact 
that the Federal Government and the 
Provincial Government will not be two 
Governments separated by an imipassable 
gulf, but that the Federal Legislature 
will be composed to a great extent oi; 
Provincial representatives, and, I be- 
lieve, in many of these questions there 
will be no difference of opinion between 
them at all. 

13.033. You have stated that it would 
be very desirable to have a uniform list 
as far as possible. I should like to know, 
as a matter of information, that in many 
of the States on most of the items Nos. 1 
to 10, I think, they have got the same 
laws as in the Provinces with some 
local variations? — It is so that there is 
a considerable uniformity now between 
certain States and the law’s in British 
India. 

13.034. And may I take it that the 
Provinces left to themselves would also 
in similar matters insist on having, or 
would like to have the same laws through- 
out as they have now. They would not 
make any change unless the local circum- 
stances require a change? — I should hope 
so. At the same time it is so essential 
ih.at uniformity should not be broken up 
in certain directions, for instance, with 
the Civil and Criminal Codes, that I 
think some precaution is needed in the 
Constitution. 

13.035. But, so far as the States are 
concerned, there can be no guarantee 
that there will not be different laws.? — 
No; I am afraid we have got to accept 
that fact in a Federation of this kind. 

13.036. I take it, so far as the legis- 
lation in these concurrent lists is con- 
cerned, that it is agreed that the repre- 
sentatives of the States would ordinarily, 
at any rate, not take any part in the 
discussion of purely British Indian sub- 
jects? — That is very much the attitude 
the Tepresentatives of the States have 
taken up. ^ 

13.037. And the British Indians would 
not like either that the representatives 
of the Indian States should deal with 
those subjects? — That has been the view 
tvery generally expressed. 

13938. And, I think you told us on a 
former occasion, that you relied on a sort 
of convention growing up in regard to 
this matter? — Yes. 

13,039. If that is the state of things, 
is it not another very strong considera- 
tion for having one uniform list for the 


Federal subjects? — ^We do have one uni- 
form list for the Federal subjects. 

13.040. I understand that some States 
may not accede with reference to some 
particular subject, and then you have 
the concurrent list which concerns only 
the Provinces ? — There must be some 
latitude in the negotiations with the 
States. Generally speaking, though, 
there is one Federal list, and we con- 
template the units of the Federation 
accepting that list. 

13.041. As regards the Federal list it- 
self, after No. 48 there is a gap from 
subjects 49 to 64. I understand that 
that means that some of the States may 
not accede to them? — ^Yes, those sub- 
jects there have been regarded as sub- 
jects affecting British India, and not the 
States. 

Sir Hari Singh Gowr. 

13.042. Central subjects? — Central sub- 
jects. 

Sir Ahdur Bahim, 

13.043. So those subjects relating to 
British India will be exclusively dealt 
with by the Federal Legislature? — ^That 
IS what it comes to. They are British 
Indian subjects pre-eminently, and, 
being British subjects, they are the kind 
of subjects into the discussion of which 
I understand the representatives of the 
States would not normally enter. 

Mr. M. B, Jayaker, 

13.044. But it is open to any Indian 
State to federate on any of those sub- 
jects? — Yes, and we should like to see 
the content of the Federation as wide as 
possible. 

Sir Ahdur Bahim. 

13.045. That is something which con- 
cerns British India exclusively and not 
the States. Then there will he a very 
large number of subjects relating exclu- 
sively to British India on which tho 
Federal liCgislature will legislate? — These 
lists, as I say, have been drawn up after 

great deal of discussion. All those 
kinds of considerations we have taken 
into account, and we think 6n the whole' 
they are fair to the interests concerned. 

Sir Hari Singh Gour.] My Lor(][, after 
the Secretary of State’s statement that 
he proposes to invite a Sub-Committee 
to di^uss these questions with his con- 
stitutional advisers, I do not propose to 
ask any questions. 
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Mr. M, E. Jayaker. 

13.046. May I invite your attention to 
paragraph 125. The fourth line says: 
“ due effect is given within the Province 
to every Act of the Federal Legislature 
which applies to that Province.” My 
turn never came to put questions to you 
this morning, and I never asked you any 
questions. Is it Intended that the words 

Act of the Federal Legislature ” refer 
only to Acts under paragraph 111^* That 
is ‘‘ The Federal Legislature will, to fhe 
exclusion of any Provincial Legislature, 
have power to make laws for the peace 
and good government of the Federation 
or any part thereof with respect to the 
matters set out in Appendix VI, List I,” 
or does it include Acts of the Federal 
Legislature which fall under paragraph 
114: “ The Federal Legislature ” (I drop 
out the unnecessary words) “ will have 
cxincurrent powers to make laws with 
respect to the matters set out in 
Appendix VI, List III.’’ Both are 
within the definition Act of the Federal 
Legislature which applies to that 
Province.”? — It will refer to both. 

13.047. Which of these two do you in- 
tend, or do you intend that both these, 
com© within the provisions of paragraph 
125? My reason is that if you intend 
both these Acts to come mthin the 
definition Act of the Federal Legis- 
lature which applies to that Province ” 
no difficulty arises at all? — ^They both 
come within the first four lines of para- 
graph 125. 

13.048. Then “ every Act of the 
Federal Legislature ” means and includes 
an Act of the Federal Legislature in the 
concurrent field also? — ^Yes, but the 
difference of dealing with them is that 
in the case of the Federal field the 
Federal Government has under our pro- 
posals the power to give a direction to 
the Provincial Government. In the case 
of the concurrent field there is no power 
to give a direction; there is, however, 
an obligation under the Constitution 
upon the Provincial Government to carry 
out the Act of the Federal Government. 

13.049. I follow that, but my difficulty 
is that if, as you say, “ Act of the 
Federal Legislature which applies to that 
Province ” in the fourth line includes 
both the Acts, 'how can you say that the 
next two lines : “ the authority of the 
Federal Government will extend to the 
giving of directions ” can only apply 
under one of the two Acts? — That was 


]ust the point I tried to explain in my 
opening statement. The object of my 
opening statement was to admit that the 
drafting of these two paragraphs is 
obscure, and I would ask Mr. Jayaker 
to read the two paragraphs in connection 
with the statement which I made at the 
beginning of our proceedings to-day. 

13.050. Thank you. But as to the last 
two lines, “ the authority of the Federal 
Government will extend to the giving of 
directions,” if we accept your interpreta- 
tion that that only applies to the Act 
under paragraph 111, namely, the Act of 
the Federal Legislature in the Federal 
field, then it must be admitted that there 
is no corresponding provision for giving 
directions with regard to the Act of the 
Federal Legislature m the concurrent 
field?* — That was just the point I 
emphasised this morning. 

13.051. Have you any objection to 
giving the Federal Government the 
power to give directions apart from 
sanction? — ^That is just the point that 
was raised many times this morning. 

13.052. I am not talking of sanctions; 

1 am not talking of the power of punish- 
ment. I am only asking, limiting it to 
the power of giving directions? — I know, 
but it was just that point that I thought 
I had dealt with at very great length 
this morning and earlier this afternoon. 

I hoped I had made it clear that I 
thought it was wiser to draw a distinc- 
tion between these two fields. 

13.053. I follow your argument about 
the objection against giving power to the 
Federal Government to implement its 
legislation by enforcing by §ome penal 
sanction, but I am asking whether you 
have an equal objection to giving to- the 
Federal Government the power to give 
directions? — I fiave not an equal 
objection, but I did hope I had made it 
clear that I saw a difference between 
these two fields, and I thought, on the 
whole, it was better to leave the obliga- 
tion under the Constitution to operate 
in the one case, and in the other case to 
have the explicit directions of the 
Federal Government, 

13,064. The difficulty I feel is tins: If 
you turn to page 118, the list, item No. 
74, one of the duties of the Provincial 
Government will be “The administration 
and execution of federal laws on the sitb- 
jects specified in List III.” Therefore, 
you have cast a duty on the Provincial 
Government to administer and execute 
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Federal laws in the concurrent held. It 
you have put this duty on the Provin- 
cial Government there must be .some body 
who has a right to see that this duty is 
earned out‘f" — 1 am afraid I cannot really 
add anything to what I have said on 
this point. Mr. Jayaker will see that 
I have dealt with it at very great length 
to-day. 

13,0oo. Then I will not pursue it any 
further. Then, coming to the list to 
which attention was invited in great de- 
tail by Mr. Zafrulla Khan, do you accept 
his suggestion which ran through all his 
questions, that taking List HI, page 
119, as I understood, his suggestion was 
that there is hardly any subject in that 
list which requires that the Federal 
Government should have the pow’er ot 
implementing its legislation. Do you 
accept that suggestion ? — I would not say 
that I accejyt the suggestion, or that I 
dissent from it. I will look into the list 
item by item again after what Mr. 
Zafrulla Khan has said, but, speaking 
generally, I would agree with him that if 
adequate provision was made in the 
Federal Statutes, it might be possible for 
all the items from 1 to 10 to be tested 
and safeguarded in courts of law. 

13.056. Take Item No. 20'- “The re- 
covery in a Province of public demands 
(including arrears of land revenue and 
sums recoverable as such) arising in 
another Province.” Do you think that 
the remedy which you have in mind will 
be an adequate remedy for the enforce- 
ment of this right? — I think it might 
be. I should like to look into the case 
in greater detail. I think it would de- 
pend very much as to what facilities 
there were for starting an action, and 
so on. 

13.057. Now, going back to paragraph 
126, I just want to ask you one question 
about that. If you tu,rn to paragraph 
114, sub-paragraph 2, it says: “The 
Federal Legislature will not in respect 
of the subjects contained in List III be 
able to legislate in such a way as to 
impose financial obligations on the Pro- 
vinces.” There is no provision in the 
White Paper imposing such a limitation 
upon the power of the Federal Legisla- 
ture with reference to Acts in the Federal 
field? — I am not quite sure whether I 
n^ve followed your <juestion. 

Mr. M, JS. eTaya/bcr.] The power of the 
Federal Legislature in the concurrent 
field to pass laws is limited hy this fact 


that it cannot impose financial obliga- 
tions on tlie Province under paragraph 
114, sub-paragraph 2. 

Marquess of Salisbury. 

13.058. But that only has reference to 
List III? — Mr. Jayaker, I cannot say 
that a case of that kind would arise, for 
this reason. All the Federal services will 
be paid for by Federal revenues. 

Mr. M. B Jayaher. 

13.059. And the Federal Government 
will employ its own agents? — In some 
cases the Federal Government will employ 
its own agents. In some cases it will 
employ the Provinces as its agents, and 
in the second case it would reimburse the 
Provinces for the Provincial expenditure. 

13.060. There is no limitation of that 
kind on the power of the Federal Legis- 
latu^re in the Federal field? — No, there 
is not. 

Mr. Zafrulla Khan. 

13.061. If Mr. Jayaker would excuse 
my intervening, with regard to Federal 
subjects, as the administration of those 
subjects is also Federal no such limita- 
tion is necessary because legislation on 
purely Federal subjects, if it involves 
any expenditure, will involve expendi- 
ture on the Federal field which must be 
provided for by the Federation ? — That is 
just what I said. 

Mr. M. B. Jayaher. 

13.062. I understand the reason; I 
only wanted to know whether in fact 
there was any such limitation on the 
power. You are aware that under the 
existing law and under the Government 
of India Act to which your attention was 
invited by Mr. Zafrulla Khan, in the 
Schedule to the Devolution Rules (I am 
asking your attention to Schedule No. 1 
to the Devolution Rules under the head- 
ing : “ Central Subjects you will find 
one of the Central Subjects at the pre- 
sent time is Item 16 : “ Civil law, in- 
cluding laws regarding status, property, 
civil rights and liabilities, and civil pro- 
cedure,” and Item 30: “Criminal law, 
including criminal procedure.” Under 
your new list both these items have been 
relegated to the concurrent listP—Yes. 

13.063. Having regard to that fact, do 
not you think the necessity for leaving 
in the hands of the Federal Government 
some power to see that the solidarity so 
far attained in British India in the 
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maintenance of civil law and all other 
things relating thereto, and similar soli- 
darity under the administration of 
criminal law is maintained in the new 
Federation? — That is jnst the very 
reason why we include it in the con- 
current list. It is essentially one of those 
cases in which uniformity is very neces- 
sary in the matter of legislation. The 
administration is Provincial, but the 
legislation is concurrent. 

13,064. My difficulty was this (I am 
sorry to press you again on the same 
point) that if you are unwilling to give 
the power into the hands of the Federal 
Government to implement its laws, how is 
this uniformity to be attained? — I think 
it will in practice be attained. It is to 


the advantage of British India to attain 
it. At present the administration is 
Provincial. What I am sure we have got 
to avoid is a blurring of responsibility, 
and, when once law and order have been 
made a Provincial subject, some kind of 
dyaichy arising in the field of law and 
order. That is why I appear to be so 
loth to accept any suggestions that would 
carry our proposals further in the way 
of giving the Centre greater coercive 
powers. 

Mr. M, R Jayaker,} May I pursue my 
questions* next time? 

Chairman.'] I shall return to you, Mr. 
Jayaker, when we come back to this 
subject on Thursday morning. 


(The Witnesses are directed to withdraw.) 

(The Secretary of State then proceeded to make a Statement on Burma, which 
is published separately (Record 6).) 

Ordered, That the Committee be adjourned to to-morrow at Five o'clock. 


DIE JOVIS 12° OCTOBRIS, 1933. 
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are further examined as follows: 


Ghairman.J^ The proposal this morning, 
subject to the convenience of the Com- 
mittee and of the Secretary of State, is 
that we should renew our examination 
of the Secretary of State upon “ Adminis- 
trative Relations ’’ and that we should 
then take the next subject, “ Property, 
Contracts and Suits.'' 

Marquess of Zetland.'] Will you tell us 
the numbers of the Proposals, my Lord 
Chairman ? 

Oh a^i rman . ] “ Administrative Rela- 
tions," paragraphs 125 to 129 s “ Pro- 
perty, Contracts and Suits," paragraphs 
130 to 135. 

Marquess of Zetland.] Thank you. 

Mr. M. B. Jayaher. 

13.065. Secretary of State, I was ask- 
ing your attention to the provisions of 
paragraph 128. There, Federal purposes 
are spoken of. I take it that those 
Federal purposes will be with reference 
to subjects on which the States have 
come in the Federation? — The answer is 
Ves. 

13.066. And some of these Federal pur- 

poses would be outside the reserved sub- 
jects P — ^Yes. * 

13.067. Now, if that is so, I imagine 
that the phrase “ the Governor-General 
will be empowered " means the Governor- 
General acting on the advice fof his 
Ministers so far as Federal purposes 
outside the reserved subjects are con- 
cerned, will you also turn io the definition 
of the expression Governor-General " at 
page 39? — As the proposal stands it is .-it 
the Governor-General's discretion. When 
we have discussed the question before, we 
took the view that it was a point to which 
the States attach some importance. That 
is the reason why it is at the Governor- 
General's discretion rather than on the 
advice of his Ministers. 

Marquess of SalishuTy,] We are right, 
are we not, in thinking that whenever 
the words '‘in his discretion" or “at 
his discretion " are not used, the Gover- 
nor-General will always he acting by the 
advice of his Ministers? 

Mr. M. B. Jouyaker. 

13.068. That is what I was ajakingr 
attention to, at the bottom of page 39, 
the footnote? — would not like to give 


a general answer, 1 think, speaking 
generally, that is so, but there may be 
one or two cases in which owing to the 
drafting it is not quite clear. 

13.069. Then, following the point fur- 
ther, if these Federal purposes are with 
reference to Federal subjects outside the 
reserved subjects, why should it not be 
the Governor-General acting on the advice 
of his Ministers, because it is a trans- 
ferred Department? — ^The answer is just 
the answer I have given, namely, that 
we did gather that the States attached 
importance to this point; that is the 
i-eason why we have drafted it in this 
form. Perhaps, later on, the representa- 
tives of the States could give their view 
upon it. 

13.070. Are you not likely to blur the 
line between paramountcy, by making 
the Governor-General act at his discre- 
tion on questions of this character? — I 
think there is that risk. It is one of 
those djfBicult points upon which there 
is a good argument to he made on both 
sides. 

Mr. M. B. Jayaker.] Because, as you 
said on the last occasion, that in the 
enforcement of these Federal purposes 
in the last resort the Governor-General 
will bring his pressure to bear under 
the heading of paramountcy if there is 
a refractory State which declines to 
carry out these purposes. I am therefore 
asking whether, having regard to these 
considerations, you are not blurring the 
line between paramountcy and the actions 
of the Governor-General under para- 
graph 128. 

Marquess of Salisbury, 

13.071. I should have thought, if 1 may 
say so, it would be more convenient that 
wherever paramountcy is involved it 
should he the Viceroy and not the 
Governor-General ?-"That, Lord Salis- 
bury, is a different point. 

13.072. I apologise. Is it so? — This is 
a point where paramountcy is not in- 
volved; this is a point arising out of the 
Federal field. 

Mr. M. B, Jayaker.] I am not re- 
ferring to the Viceroy acting. I see 
the distinction. I am speaking of the 
Governor-General enforcing Federal pur- 
poses by invoking his powers under the 
domain of paramountcy. 
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Sir Austen Chamherlain,^ Will Mr. 
Jayaker say if I am right in understand- 
ing that he is speaking in connection 
with paragraph 129? 

Mr. M. B. JayaJcer, 

13.073. Paragraph 128. The Secretary 
of State said the Governor-General at 
his discretion will be empowered. Then 
1 am asking if that is so and the enforce- 
ment of these Federal purposes by the 
Governor-General at his own discretion 
will be by bringing pressure upon a 
refractory ruler in the field of para- 
mountcy, whether the line is not likely 
to be obliterated? — I should very much 
like to hear the views of the States' 
representatives upon a point of this 
kind. 1 admit there is a strong argu- 
ment to be made on both sides. 

13.074. Then I will not press the point 
further until we hear the Indian States’ 
representatives. Then, may I proceed to 
another point under that paragraph, 
the last two lines . “ But it will be a 
condition of every such agreement that 
the Governor-General shall be entitled, 
by inspection or otherwise, to satisfy 
himself,” etc. Supposing this adequate 
standard of administration does not 
satisfy the Governor-General, will he be 
entitled to put in Federal agents so that 
that adequate standard of administration 
is maintained.? — ^We do not specify any 
details. It is difficult to specify details 
because I think the Governor-GeneraTs 
actions must depend so much upon the 
gravity of the case. It also depends 
upon to some extent the methods adopted 
in the Instruments of Accession. 

13.075. You leave him latitude by the 
word “ otherwise ” I imagine? — ^We 
leave him latitude. 

Sir Amten Ohamberlain, 

13,076a. I am afraid I did not 
catch all the questions, and I am 
therefore not clear in my mind what 
is the position as seen by the Secretary 
of State. May I ask this question. 
Does he intend the Governor-General, 
under Section 128, to act as the 
executive of the Federal Government, or 
to act in his discretion? — I have just 
said at his discretion, but I have ad- 
mitted that it is one of those difficult 
points upon which there are arguments 
upon both sides. 


13.076. But, the Secretary of State 
will see that in paragraph 126 and in 
paragraph 129 the discretion of the 
Governor-General is expressly stated.? — 
Yes; I admit it is a point of drafting. 

Marquess of Salisbury, 

13.077. If it is only drafting, it is not 
worth while dwelling upon it? — In para- 
graph 128, even though it is inadequately 
drafted, we do contemplate as at present 
advised it is also at the Governor- 
General’s discretion, bnt, as I say, I 
should like to have the views of the 
Committee and of the Delegates upon 
that point. 

Sir Akbar Hydari.^ I believe the Indian 
States would like the power to be to the 
Governor-General at his discretion. 

Marquess of Salisbury, 

13.078. You see if yon take the case 
whe^e the terms of the States Instru- 
ment of Accession do not provide any- 
thing then the words would read “ The 
Governor-General will be empowered to 
make agreements with the ruler of any 
State for carrying out any Federal pur- 
pose.” That is to say, as • the ’ words 
stand, unless the words ” at his disc^e^- 
tion ” were inserted, we should have 
assumed that he would be acting simply 
ministerially on the advice of his Minis- 
ters, but then we go to paragraph 129 
where it appears that the Governor-Gen- 
eral would be empowered at his discre- 
tion, that is to say, without the advice 
of his Ministers, to issue instructions 
ensuring that the Federal obligations of 
the States are duly fulfilled, which seems 
to cover exactly the same point, so, 
in paragraph 128, he acts ministerially 
by his Ministers’ advice; in paragraph 
129 he acts at his discretion with his 
responsibility only to the Secretary of 
State? — Yes, I admit there is an error in 
drafting. It is intended at present that 
both should he at his discretion. Para- 
graph 128 deals with the making of 
agreements ; paragraph 129 deals with 
the pressure that the Governor-General 
should put upon the State to see that 
those agreements are carried out. 

13.079. If it is a matter of drafting I 
say nothing more? — ^But it is a difficult 
point, and I will bear in mind what Mr. 
Jayaker has said, and we will look into 
it again. 
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Mr. M. jS. Jayaher. 

13.080. I take it that the Federal 
obligations are Federal obligations aris- 
ing in the transferred field also? — Yes, 
that IS so 

13.081. Then the difficulty I want to 
put before you is that under the com- 
bined effect of paragraph 128 and 
paragraph 129, there will be a greater 
and greater tendency to turn the office 
of the Governor-General at his discretion 
into an executive office to carry out the 
behest of the Federal Government, and 
he will be drawn into politics. You have 
maintained the Viceroy detached from 
federal politics, I quite see that, but 
under the operation of paragraphs 128 
and 129 there will be a greater and greater 
tendency to convert the Governor-Gonerars 
post into an office to carry out in an 
executive capacity whatever the Federal 
Government wants him to do with refer- 
ence to the States, and, do you think 
it is a good position for the Governor- 
General to occupy? — I admit there is that 
risk. On the other hand, there is the 
practical question as to which is the best 
way of getting the Federal obligations 
carried out, and it is that practical con- 
sideration that has been chiefly in our 
minds when we make these proposals. 
We have felt that upon the whole the 
Governor-General, acting at his discre- 
tion, is more likely to have influence with 
the States than the Governor-General 
acting on the advice of the Federal 
Government. There is no more in our 
proposals than that. 

13.082. No; I am only puting my diffi- 
culty to you? — Yes, I know; I am put- 
ting mine. 

13.083. He will he the mouthpiece of 
the Government without having any con- 
trol over the Transferred Departments; 
that will be the position. He will simply 
be an automaton required to be put into 
force for carrying out the dictates of his 
Ministers. That is likely to be the posi- 
tion. I want you to guard against that ; 
that is all? — I will take those points into 
account. The Governor-General, acting 
at his discretion, would be much more 
than an automaton, hut there are these 
difficulties on both sides, and the practi- 
cal question to which I would ask the 
Committee to devote their attention is, 
which is the best method for getting 
the will of the Federal Government 
carried out. 


Marquess of Salisbury. 

13.084. It is not merely a matter of 
form. The Secretary of State does not 
mean that. It is not merely a different 
way of stating the Governor-General 
acting by the advice of his Ministers. In 
one case where it is not at his discretion 
1 understand the conception of the White 
Paper is that the Governor-General would 
always do exactly what his Ministers ad- 
vise. I do not know whether that is a 
good plan, or a had plan, hut that is 
the conception in the White Paper- When 
you put the words “ at his discretion 
it does not mean any longer that he will 
do what the Ministers advise, hut he 
will do what he himself thinks right. 
The two things are quite distinct ? — I 
admit the two things are quite distinct, 
and I hope anything I have said has not 
suggested that they are not distinct, hut 
I contemplate that in the Federal field, 
as distinct from the field of special re- 
sponsibilities, and as distinct from 
the field of paramountcy, certainly, 
normally, the Governor-General, whether 
he is acting* at his own dieoretion, 
or on the advice of his Ministers, 
would he working in collaboration with 
his Ministers, and it is for the Com- 
mittee to consider whether in the Trans- 
ferred field it should be at his discretion, 
or on the advice of his Ministers. 

13.085. The Secretary of State will 
recognise that it is a very difficult matter, 
because many people contend that, as a 
matter of fact, the Governor-General 
would nearly always be acting by the ad- 
vice of his Ministers and that the words 
“ at his discretion ” do not come to very 
much in practice, but I understood the 
contention of the Government was that 
they were all-important? — ^Yes, and Lord 
Salisbury .was only this moment arguing 
that they were very important, and that 
one differed very much from the other 
I agree with him 

13.086. I am only tryin,g to find out 
what is the intention of the White Paper, 
and I understand the Secretary of State 
says the words ** at his discretion 
would not amount to very much. The 
Governor General whether he was acting 
at his discretion or not would really act 
on the advice of his Ministers? — Lord 
Salisbury must not put these very un- 
fair comments. 

13.087. If I overstate it, perhaps the 
Secretary of State will correct me in a 
moment? — ^I do very much resent a wide 
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generalisation of that kind being applied 
to an answer that I have given upon a 
very technical and dif&cult point. 1 
was dealing with the Governor General 
acting, not in the field of his special re- 
sponsibilities, or in the field of para- 
mountcy, but in the field of transferred 
subjects, and I said here ifc ivas a ques- 
tion for the Committee to consider 
whether it was better in -this case that 
he should act at his discretion, or on the 
advice of his Ministers. I have never 
suggested that there is not a great differ- 
ence between the Governor General act- 
ing at his discretion, and on the advice 
of his Ministers. 

Marquess of Salisbury.'} 1 am very much 
obliged. 

Mr. M. It. JayaJeer.} In all my ques- 
tions I have kept that distinction clear 
in mind. J am not blurring the two, but 
I only want to point out the difficulty 
which I want the Secretary of State to 
examine. 

Sir Manubhai Mehta.} My submission 
would be that the language in para- 
graphs 126 and 128 ought to be intei'- 
preted similarly as meaning that if in 
paragraph 126 the Governor General i* 
empowered to act at his discretion, be^ 
cause he has a special obligation to main- 
tain the peace and tranquillity of the 
country, similarly in paragraph 128 also 
the Governor General has special respon- 
sibilities even as regards the Indian 
States. Mr. Jayaker referred to the 
Transferred subjects, but, even as re- 
gards Transferred subjects, ultimately 
there will be the question of enforcement, 
and, if you will kindly look at the lan- 
guage of paragraph 128, it says, “ The 
Governor General iwill he empowered 
and, if the terms of any State’s Instru- 
ment of Accession so provides, will be 
required.” First he is empowered; in 
the other he is required, meaning that 
if his special responsibilities want that 
any particular agreement should be 
entered into he is empowered, and there 
it must be at his own discretion; while 
he may act on the advice of his Ministers 
(he may I said) in the transferred field, 
and there it is required ; so I would inter- 
pret, both in paragraphs 126 and 128, 
the Governor General to he acting at his 
discretion. 

Mr. M. B. Jayaker.} The answer to 
that, Sir Manubhai, is that in paragraph 
126 grave menace to the peace and tran- 
quillity of India are admittedly the 
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special function of the Governor-General 
under paragraph 18. We are now 
referring, as the Secretary of State has 
admitted, to the fact that paragraph 128 
covers Departments which are purely 
transferred Departments. With reference 
to such Departments the Governor’s 
responsibility can only arise under Para- 
graph 18 (/) ‘‘ The protection of the 
rights of any Indian State,” but, with 
regard to the expression “ protection of 
the rights of any Indian State ” you find 
a complete explanation of what that 
means in paragraph 28 of the Introduc- 
tion. That explains what that para- 
graph means, and, if you take the 
explanation in connection with this 
wording, it does not include riglhts of 
this character at all. Rights of enforce- 
ment of Federal purposes on the States is 
not included according to that exjilana- 
tion in paragraph 18 (/). 

Sir Austen Chamberlain.} The Secre- 
tary of State used the words, and 
perhaps he could therefore answer my 
question: In what sense is the phrase 
** transferred subjects ” now being used 
by him and others. Hitherto transferred 
■subjects, I think, has generally meant 
subjects which hsid been transferred or 
would be transferred to the Provinces. 

Marquess of Beading.} That is right. 

Sir Austen Chamberlain. 

13.088. We are now talking, as I 
understand, of transferred subjects in 
quite a different sense? — I was using the 
term “ transferred subjects ” in the 
sense of all the Federal subjects other 
than those reserved to the Governor- 
General, namely, Defence, the Ecclesias- 
tical Department, and so on. 

13.089. Federal subjects other than 
those subjects which are reserved to the 
Governor-General ? — ^Yes. 

Mr. M. M. Jayaker. 

13.090. Transferred to Ministerial 
responsibility P — ^Yes. 

Mr. Y. Thombare. 

13.091. Then the expression “ The 
rights of an Indian State ” used in Pro- 
posal 18 (/) is very wide. It cannot 
necessarily be restricted to rights in the 
Non-Federal sphere, and, therefore, the 
Governor-General has a special responsi- 
bility also in regard to the transferred 
subjects? — I would not go so far as to 
accept a very general statement of thtvt 
kind. 
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Mr. M, B, Jayaker, 

13.092. I think there is gi*eat danger 
if you .were to interpret the words “ pro- 
tection of the rights of any Indian 
State ” in the way Mr. Thombare is 
asking you to interpret them, namely, 
that it includes also those subjects which 
are transferred to Ministerial control. 
You will create an impossible position? — 
That is wihy I put in a word of caution 
at once. 

Mr. Y. Thombare,^ But the wording 
itself is very wide “ The rights of any 
Indian State.^' 

Mr. M. B, JayakeT.2 That is all I ask, 
my Lord. 

Lieut.-Colonel Sir H. Gidney. 

13.093. My Lord Chairman, I have only 

one question to ask the Secretary of 
State. It refers to the relationship 
between the Federal Government and the 
units so far as safeguarding the interests 
of the minorities is concerned. If the 
Secretary of State will pardon me — ^he will 
correct me if I am wrong in my concep- 
tion of the situation — I gather from para- 
graph 18 of the White Paper that the 
Governor-General has a special responsi- 
bility in safeguarding the legitimate in- 
terests of the minorities. In paragraph 
70 the Governor has a similar power. 
I also notice that on page 36 of the 
First Round Table Conference Report, 
Head 0: “Provincial subjects subject 
to legislation by the Indian Legislature,” 
that Item 47, on page 36, refers to the 
Control of Services, and it states as 
follows : “As regards public services 
within the Province other than All-India 
Services.’’ Then referring to the Ser- 
vices Sub-Committee on page 67 of the 
First Round Table Conference, para- 
graph 5 (2), it states that the Pro- 
vincial Public Services shall be under 
the control of or the recruitment by the 
Public Services Commission. I want to 
draw the Secretary of State’s attention 
to the last paragraph, which reads as 
follows : “ The Governor shaiLl before 

considering any appeal presented to him 
against any order,” etc., etc., “ consult 
the Commission.” Secretary of State, in 
asking^ the question I only want to Have 
my mind clear on this matter; In the 
event of a Minister or the Ministry or 
the Governor deciding adversely against 
the interests of a minority community 
what appeal would that minority com- 
munity in a Province have? — ^I do not 
offhand see the relation of this point to 


these paragraphs, but anyhow, be that as 
it may, my answer .would be that the 
Governor in this matter would be acting 
as the agent of the Governor-Greneral, and 
I assume that the Governor-General would 
look into a case like that if there were a 
feeling of grievance, but there is nothing 
in the nature of a formal appeal. 

13.094. Then does that mean. Secre- 
tary of State, that the special responsi- 
bility of the Governor-General cannot be 
enforced? — ^Not at all; it can be en- 
forced. 

13.095. In what way, may I know ? — He 
can give a direction to the Governor and 
the Governor has to carry it out. 

13.096. Supposing the Ministry does 
not carry out what the Governor tolls 
them to do, or the Minister in charge of 
the Portfolio refuses? — Then the valid 
order in the Province is the order of the 
Governor. 

13.097. I am just trying to clear the 
issue ; In the event of a Minister refus- 
ing to carry out the Governor’s order 
in the protection of a minority, how can 
the Governor or the Governor-General see 
that their orders are carried out? — He 
gives a valid order, and the machine of 
government carries it out. If the machine 
of government does not carry it out then 
there is a breakdown in the constitution. 

13.098. I may be wrong — forgive me 
pressing the point— but I think when 
Sir Austen Chamberlain asked you a 
question a few days ago you admitted 
that the Governor-General had no exe- 
cutive powers in certain fields, such 
as the concurrent field, and other 
matters. Has the Governor-General 
any executive power to see that his 
orders are carried out? — Certainly. The 
two questions are totally distinct. In 
the case of the concurrent powers it was 
an entirely different state of affairs. 
There we were dealing with a state of 
affairs in which the administration was 
Provincial — in which the subjects were 
mainly Provincial, but in which there 
was a necessity of having some kind of 
unformity. That had nothing whatever 
to do with the field of special responsi- 
bilities of the Governor or of the 
Governor-General. In the field of the 
special responsibilities the only valid 
order would be the order of the Governor 
and the order of the Governor-General 
in the etent of a difference of opinion 
of this kind. 

13.099. Do I gather from that, Secre- 
tary of State, that, taking the past as 
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the criterion for the future, where the 
Instrument of Instructions gave the 
Governor special powers which have never 
been carried out in the direction of 
minorities, then, that now the matter 
rests with the Governor and if the 
Governor-General orders him he has to 
carry it out? — ^Yes, certainly, and it is a 
statutory obligation. 

13.100. Then is there any appeal 
by a minority community against a 
Governor’s adverse decision? — I have just 
given an answer to Sir Henry j it is no 
good my giving the answer time after 
time. I have just said there is no formal 
appeal. 

13.101. Then how can the grievance 
be redressed? — ^The Governor-General 
could redress them if he thought fit. 
What sort of appeal has Sir Henry in 
mind ? 

13.102. Supposing, as recently happened 
in Bengal where communal differences 
were created, the community themselves 
would have no appeal to the Governor- 
General or is it only to the Governor? — 
There is no right of formal appeal; I 
have just said so. 

13.103. Then do 1 gather that the safe- 
guards of minorities are different in the 
Provincial Services as compared with the 
All-India 'Services ? — No ; the chain of 
responsibility is : Governor, Go-vernor- 
General, and British Parliament. 

13.104. I am very sorry to stress the 
point, but what I really did want to 
know was how could one in such circum- 
stances get to the Governor-General? — 
I imagine a Memorial would be sent to 
the Governor-General in a case of that 
kind. 

Lieut.-Colonel Sir H. Gidney.2 Thank 
you. I do not want to ask any more 
questions. 

Mr. N, M. Joshi. 

13.105. May I ask, my Lord Ohairman, 
a question as regards the statement 
which the Secretary of State made last 
time, that a Sub-Oommittee may be 
appointed to go into the details of 
certain questions? May I know what 
the exact idea is? — I would be ready to 
make any arrangements that suited the 
Committee and the Delegates. I would 
suggest that Ifcose Members of the Com- 
mittee and the Delegation who are 
specially interested in this question 
should give in their names and I then 
oould arrange a suitable meeting with 
the experts present, but I would make 
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any other arrangements that suited 
better. That is what was in my mind. 

13.106. Will the proceedings of that 
Sub-Committee be formally recognized by 
the Committee? Will they be published? 
— That IS entirely for the Committee and 
the Delegates to settle. I have no view 
one way or the other ; I do not mind one 
way or the other. 

13.107. As regards the main question 
in Proposal 125, I do not wish to examine 
you in detail because you have replied to 
the question of Sir Austen Chamberlain, 
that you will consider whether the 
Federal Government should have power 
in some matters at least to give 
directions or not? — Yes. 

13.108. If the Federal Government 
does not possess the power of giving 
directions to the Provincial Governments, 
then, in some cases, legislation passed by 
the Federal Legislature will really be 
legislation of optional application to 
Provinces, if the Provinces do not give 
effect to the legislation and the Federal 
Government has no power to give 
directions ? — The position is not quite 
that, Mr. Joshi. The legislation would 
not be optional, it would be the only 
valid law in the Province. 

13.109. Yes, but where the legislation 
requires some measures to be taken by 
the Provincial Government, to that 
extent it will he of optional application? 
— It remains the obligation of the 
Province to carry it out. It is not 
optional for the Province to carry it out. 

13.110. If you take away the power of 
giving directions under what section do 
you consider that there would he an 
obligation on the Provincial Govern- 
ment? — Under Proposal 125. 

13.111. No. Under 125 there is no 
obligation on the Provincial Government 
to carry out the measures? — ^Yes; it is 
intended and we wiU make it clear in 
subsequent drafting that there should 
be an obligation. The point of difference 
that we discussed at some length the 
other day was whether in the concurrent 
field you should go further than stating 
an obligation, and whether you should 
give the Federal Government the power 
of issuing instructions. That point I 
said I would reconsider in view of the 
discussion that took place, hut in either 
case there would be an obligation on the 
Provincial Government to carry out 
legislation of that kind. 

2 P 2 
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13.112. Last time you expressed some 
apprehension that if the Federal Legis- 
lature legislates on concurrent subjects, 
m some cases there is a danger ot the 
Federal Legislature passing .legislation 
against the sentiments and feelings ot 
the Provinces. The question which 1 
want to ask you is this : Considering the 
constitution of the Legislatures which 
are based upon mostly territorial con- 
stituencies, do you think there is any 
real danger of the Federal Legislature 
passing measures which are against the 
Provincial sentiments and feelings ? — I 
hope that there would not be; at the 
same time, one has to remember the fact 
that one Province in some respects 
differs from another Province and that, 
taking the case of social legisla- 
tion, the case, I expect, that is 
very much in Mr. Joshi’s mind, you 
have got to take into account these 
differences of social conditions. You 
have also got to take into account the 
question of expense. One has got to 
avoid, if it is possible to avoid it, the 
Federal Government passing legislation 
that will impose a very heavy charge 
upon Provincial revenues. Those are 
the diiB&culties that surround this ques- 
tion. 

13.113. As regards the expense, it is a 
different question, and that is provided 
for by Proposal 114 -P — ^Yes. 

13.114. I was dealing with questions 
which do not involve expense. I fully 
realise that it is quite possible that the 
Federal Legislature may pass legislation 
which is totally opposed by one or two 
Provinces ? — Yes. 

IS,!!^. That is likely to happen. But 
' is it not true that it is only in such 
cases that the usefulness of the Federal 
Legislature can be expressed? I shall 
give you a more definite statement : 
That the usefulness of the Federal 
Legislature is of two kinds — ^first, to 
bring uniformity where all the Provinces 
want uniformity; and, secondly, to bring 
uniformity where not all the Provinces, 
but most of the Provinces, want 
uniformity and one or two Provinces 
take an obstructive attitude. If one or 
two Provinces take an obstructive 
attitude and most of the Provinces want 
legislation, it is in such cases that the 
usefulness of the Federal Legislature 
really is expressed and is valuable by a 
sort of coercing of the obstructive Pro- 


vinces — I quite admit the strength of 
Mr. Joshi’s argument. It is particularly 
applicable to labour questions. The 
practical difficulty is the difficulty of 
forcing an autonomous Province to do 
what it IS determined not to do, and, 
whilst I fully realise the necessity ol 
safeguarding uniformity of labour con- 
ditions, I do see great difficulty in pro- 
viding any practical provisions that arc 
going to force a Government to apply 
legislation that it is determined not to 
apply. I hope the case will not arise, 
but if the case did arise I cannot sec 
what any sanctions are really going to 
effect. I think iwhat one can hope is that 
by passing the concurrent legislation 
you create a general public opinion 
in India upon the subject, and that 
it makes it very difficult for one Pro- 
vince to hold out, but when it comes to 
going fui-ther and applying sanctions, I 
cannot see what kind of sanctions you 
can effectively apply. 

18.116. I would like to ask you a ques- 
tion about this subject of financial bur- 
den, as stated in Paragraph 114. Last 
time when you gave evidence you stated 
that the second part of that Paragraph 
114 requires some modification. The 
second part of Paragraph 114 reads 
thus: “The Federal Legislature will not 
in respect of the subjects contained in 
List III be able to legislate in sudh a 
way as to impose financial obligations 
on the Provinces.’ ' And you stated last 
time that this requires a little modifica- 
tion. May I ask you whether you have 
considered what form the modification 
will take? — ^As the proposal stands now, 
it would enable a single Province to 
hold up any social or labour legislation if 
it involved any kind of expenditure upon 
the Provinces even though every Pro- 
vince in India except one was in favour 
of that legislation. I think that goes too 
far; I do not think you ought to give a 
liberum veto to a single Province to 
hold up legislation of that kind; I think 
therefore it ought to be so modified as 
to make it possible for legislation of that 
kind to be passed, always with the pro- 
viso that I made just now, that I can- 
not see what sanction you can apply to a 
Province if the Province is determined 
not to carry out that legislation. 

13.117. I am not asking about the 
Centre now. I want to know whether 
there is any definite formula which you 
have thought out giving certain freedom 



JOINT COMMITTEE ON INDIAN CONSTITUTIONAL EEPOEM 


1177 


12° Octohris, 1933.] The Uight Hon. Sir Samuel Hoare, Bt., G.B.E., [Continued, 
O.M G., M.P., Sir Malcolm Hailey, G.C.S.I., G.C.I.E., and Sir Findlatee 
Stewart, K.C.B., K.C.I.E., C.S.I. 


to the Federal Legislature to pass legis- 
lation mvolviiig some expenditure ? — 
The difficulty Mr. Joshi is this: How 
can you compel a Provincial Legislature 
to vote the necessary supplies? The 
Provincial Legislature is autonomous. 
This is a case in which the administra- 
tion is Provincial. Is there any prac- 
tical way of forcing a Provincial Legis- 
lature to vote the money? 

13.118. No. As I read the Second 
Part, there are two ways m which the 
financial burden will be thrown upon the 
Provinces by a Federal Legislature, first 
by putting an obligation upon the Pro- 
vincial Legislature or the Provincial 
Government to spend some money of the 
Provincial Treasury by Grants^ and 
secondly by putting some obligation upon 
the Province by which the work of the 
stafi may be increased, and that may be 
considered as a financial obligation. 
Now, cannot the draft make it clear 
whether it refers only to the Provinces 
being freed from obligation to make any 
grants from the Treasury, or whether it 
should apply even in the case of some 
additional work to the staff? — would 
have thought that with any important 
proposal it will come to very much the 
same thing, will it not, that an increase 
of staff would mean an increase of ex- 
penditure ? 

13.119. Quite possibly; I therefore 
wanted to know whether you had thought 
about some formula by which the modi- 
fication which you intended to make 
would be made effective? — The kind of 
m-odification I had in mind was a modi- 
fication allowing proposals of this kind 
to be introduced and to be passed as 
Federal Legislation ; but I have not been 
able to see any effective way of going 
further, and making certain that a re- 
calcitrant Province would find the money. 
If Delegates and Members of the Com- 
mittee can suggest such a iway without 
striking at the very root of Provincial 
autonomy, I should be very grateful. 

Mr. Morgan Jones. 

13.120. That was the point you had 
intended the Sub-Committee to discuss, 
amongst others, was it not, Sir Samuel? 
— No. I was thinking more of the lists, 
whether particular subjects should come 
into the concurrent list and so on. 

Marquess of Zetland, 

13.121. May that be clear? Does the 
Secretary of State tell us that it is his 
intention to alter the second paragraph 
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of proposal 114? — I think it goes too 
far at present; it would stop the intro- 
duction of labour legislation altogether. 
One Province could stop it. I think 
that goes too far. 

13.122. It is, therefore, your intention 
that that should be altered? — Yes. I 
will try to think out a formula. If I 
can get it ready in the next few days 
or few weeks, I could bring it to the 
notice of the Committee. 

Mr. N, M, Joshi. 

13.123. May I ask one general ques- 
tion on paragraphs 128 and 129? You 
stated that in order to meet the wishes 
of the States you would give power to 
the Governor-General, not acting on the 
advice of his Ministers, but the 
Governor-General, acting at his discre- 
tion even in cases where the Federal 
Government has to exercise some autho- 
rity over Indian States. The question 
which I want to ask you is this: You 
are trying to meet the wishes of the 
Indian States, but may I ask you 
whether you have considered what will 
be the effect on British India if British 
Indians find out that constitutionally 
although the Indian States have joined 
the Federation, the Federal Government 
as a Government has absolutely no autho- 
rity over the Indian States as regards 
matters which are transferred to the 
Federal Government, because, in so far 
as you give the power to the Governor- 
General at his discretion, the Federal 
Government has no authority. It is the 
Governor-General at his discretion who 
will have authority. I want to know 
whether it will not be the feeling of 
people in British India that although the 
Indian States have joined the Federa- 
tion the Indian 'States are in no way 
under the authority of the Federal Gov- 
ernment? — ^But that would not be the 
case. 

13.124. Why? — It would not be the 
case for this reason: That paragraph 
128 deals with cases in which there is no 
Federal agency in the State, by agree- 
ment. There will, it is presumed, be a 
Federal agency for many Services in 
many States. For instance, I think the 
case of Posts and Telegraphs is a case 
in point. Mr. Joshi’s general conclu- 
sion, therefore, is much too wide. 
Whether public opinion in British India 
approves or disapproves of certain rather 
technical provisions for dealing specially 
with the States 1 could not express an 
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opinion upon. Tv’hat I am chiefly in- 
terested in IS the most effective way of 
getting the decisions of the Federal Gov- 
ernment carried out. My advice so far 
has gone to show that this is the most 
effective way of doing it. At the same 
time, I have admitted the strength of 
the arguments that have been used this 
morning on the other side and I am per- 
fectly prepared to look into them again. 

13.125. Do you really mean, then, that 
although the wording of the Clause places 
the Governor-General at his discretion in 
the transferred field, it should be the 
Governor-General acting on the advice 
of the Ministers? — I think I have stated 
my position this morning, and it is this, 
that I still think that paragraphs 128 
and 129 as at present drafted are the 
most effective way of getting the Federal 
Government’s will carried into effect, but 
I will consider the points that were 
urged by Mr. Jayaker this morning and 
take into account his very strong argu- 
ments. 

13.126. Now, as regards paragraph 129, 

1 do not know why the power should he 
given to the Governor-General at his dis- 
cretion to see that effect is given to 
the measures proposed hy the Federal 
Government and not to the Governor- 
General acting on the advice of his Min- 
isters. What is the difference between 
the Governor-General making arrange- 
ments for inspection and the Governor- 
General having power to see that effect 
is given to the proposals of the Federal 
Government? — Here again we thought 
that it was the most effective way in 
which the Governor-General could bring 
his pressure to bear upon a recalcitrant 
State. It was the view generally 
accepted so far as I remember at the 
last Bound Table Conference. If Mr. 
Joshi would look at page 34 of the Pro- 
ceedings of the last Round Table Con- 
ference he would find at the end of the 
Report this sentence : “ Finally it was 
agreed that power should rest in the 
Governor- General personally ” — that 

means at his discretion — to issue gen- 
eral instructions to the States’ Govern- 
ments for the purpose of ensuring that 
their obligations to the Federal Govern- 
ment specified in this paragraph were 
duly fulfilled.” 

13.127. Apart from what the Round 
Table Conference Report said, may I ask 
this question: If the Governor-General 
at his discretion is introduced even into 
the transferred field, constitutionally 


speaking, apart from the practical effect, 
even legislation passed by the Federal 
Legislature will be of optional applica- 
tion to the States. I am not suggesting 
what the practical effect will be, but con- 
stitutionally speaking the legislation is 
only of optional application to the 
States? — ^That is not so at all. The legis- 
lation is the authorised Federal legisla- 
tion of the Federation to which the 
States have acceded and to which the 
States have, to that extent, surrendered 
their sovereign powers. There is no 
question of option about it. 

13.128. True, but, if only the Governor- 
General at his discretion has the power 
to see that it is enforced, the application 
so far as the Central Government is con- 
cerned is optional? — That is notTihe con- 
clusion I draw. 

Mr. N. M. It is the oonclusion 

which ordinarily people will draw, if you 
say the enforcement depends upon t]:e 
Governor-General at his discretion. My 
Lord, I have no more questions to ask. 

Dr, B. B. Ambedkar. 

13.129. Secretary of State, I just want 
to draw you;r attention to the present 
position of the concurrent field under the 
Government of India Act. I am anxious 
to do so because it was suggested to you 
that under the present Government of 
India Act only certain subjects or parts 
of certain subjects are made subject to 
the Central Legislature. The point that 
I wish to draw your attention to is that, 
first of all, there are some Provincial 
subjects which are made specifically con- 
current under Part II of Schedule I Lo 
the Devolution Rules? — Yes. 

13.130. While subjects although they 
are made Provincial are controlled hy 
the proviso that they are subject no the 
Central Legislature?— Yes. 

13.131. I have made a computation 
that out of the 51 subjects which are in- 
cluded in Part II of the Schedule to the 
Devolution Rules, 41 are made expressly 
subject to the Central Legislature, or to 
rules made by the Central Government 
or the Secretary of State, That is one 
thing. The second thing is this : That all 
Provincial matters are subject to con- 
current jurisdiction by the Central 
Government under Section 67, Sub-dause 
(2) of the Government of India Act by 
previous sanction. Although any sub- 
ject is regarded under Part II as a Pro- 
vincial subject, it is none the less open 
to the Central Government to legislate 
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upon the whole of that Central subject 
provided previous sanction is obtained 
from the Governor-General? — ^Yes. 

18,182. Un the side of the Provincial 
Government control is exercised by the 
Central Government on the concurrent 
field under Section 80 (a), whereby the 
local legislature of any Province may not 
without the previous sanction of the 
Governor-General make or take into con- 
sideration any law for regulating any 
Central subject or regulating any Pro- 
vincial subject which has been declared 
by rule or law as being subject to the 
Central Legislature, or affecting any 
power expressly reserved to the Governor- 
General in Council by the law for the 
time being in force. That is the present 
position ? — ^Yes. 

13.133. That is practically all of the 
Provincial field as also the concurrent 
field provided the sanction of the 
Governor-General is obtained? — ^Yes; that 
is so. 

13.134. Now under the present pro- 
posals the whole thing is completely 
altered. I mean the concurrent power of 
the Central Legislature is proposed to 
be taken away in most of the matters!^ — 
Except in the List 3, yes. 

13.135. I want next to draw your atten- 
tion to List 3. I am sorry I lost my 
paper which I completed, but I think I 
am right in suggesting that a great many 
of the subjects included in List 3 are 
to-d-ay either exclusively Central or con- 
current? — Yes, I think it might be said 
that a number of them certainly are. 

13.136. Consequently it would be fair 
to suggest that under the present Gov- 
ernment of India Act your concurrent 
List has always been treated as pre- 
dominantly of All-India importance, 
under the Government of India Act as 
it is to-day, they being included either 
in the purely Central List or in the con- 
current List. (My suggestion is that 
under the Government of India Act the 
field which is now concurrent was re- 
garded in the Government of India Act 
as of All-India importance ?--Yesj I 
think that generally is so. I think it is 
inevitable under a unitary form of 
Government. 

13.137. Quite so. My sugpstion, there- 
fore, Secretary of State, is this; That 
it would not be quite correct to say that 
a field of legislation which was under 
the Government of India Act regarded 
as of All-India importance is adminis- 
tratively to be hereafter regarded as 

19355 


purely Provincial? — No. I should draw 
a great distinction between the conditions 
under a unitary form of Government and 
the conditions under a Federation in 
which the Provinces are autonomous. 
We are quite definitely changing the 
form of Indian Government from a highly 
centralised Government into a Federal 
Government. 

13.138. But I am only talking about 
the importance of the subject, a subject 
which, up to 1901, was regarded as of 
All-India importance, could not all of a 
sudden cease to be of All-India im- 
portance and become purely a local 
matter. I am aware that a great deal 
of concession has to be made for the new 
Provincial Government; the fact that the 
Government of India has up to now 
been regarded as more than of local im- 
portance has always to be recognised? — 
I think it is very difi&cult to make such 
a comparison when it is admitted that 
the form of Government proposed is a 
very different type of Government. I 
think new conditions enter into- the 
problem as soon as you move away from 
a unitary Government to a Government 
of Federation with autonomous Provinces. 

13.139. I will not press the point 
further, but I wanted to draw your 
attention to the fact that these subjects 
have hitherto been regarded as of more 
importance than purely Provincial sub- 
jects? — ^I suppose, however, it would be 
fair to say that in most of them adminis- 
tration even under a highly centralised 
Government, has been Provincial. 

13.140. Yes; subject to the control of 
the Centre? — There again, I do not think 
that Dr, Ambedkar’s comment upon my 
answer quite covers the whole field It 
would not cover the transferred field in 
the Provinces? 

13.141. No; that is so. Next, I want 
to draw your attention to Proposal 125 
and to Section 45 of the Government of 
India Act. Section 45 of the Govern- 
ment of India Act is what is called the 
Obedience Clause, and lays down that a 
Provincial Government shall be under 
the superintendence or the control in all 
matters relating to the Government and 
its Province and will also diligently and 
constantly inform the Government of 
India of its proceedings in all matters 
which ought in its opinion to be reported 
so as to give the required information. 
Now, what I would like to know from 
you, Secretary of State, is this: What is 
it that you wish to delete from the pro- 
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visions and requirements of this Section 
45? I see you do not want superintend- 
ence. Thatj of course, is obvious when 
the Provinces become autonomous. You 
want to retain direction only with re- 
gard to those matters which would be 
non-concurrent ? — ^Yes. 

13.142. And there is to be no control.? 
Now the question that I want to ask is 
this : Do you desire that the Central 
Government should be kept informed of 
what is happening under the field ot 
Provincial administration, and do you 
desire that the Central Govpnment 
should have the power to call for 
information with regard to the ad- 
ministration of any Provincial sub- 
ject, so that it may inform itself 
of what is happening? — ^No; we do 
not have any such general intention. 
We assume that as soon as you set up a 
Federal Government you must then have 
a definite allocation of powers between 
the Federation and the units. In many 
respects, the clearer you keep that 
division, the less likely it is that respon- 
sibility should be blurred, and the less 
likely it is that there will be incessant 
controversy between the two kinds ot 
Government. Quite definitely, under our 
scheme — ^indeed, it is one of the basic 
principles of it— we now divide up these 
various duties between the Federation, 
the Provinces, and the Imperial Parlia- 
ment. 

Mr. N. M. Joslri. 

13.143. May I ask a supplementary 
question? As regards the point of in- 
formation raised by Dr. Ambedkar, I 
want to ask you this: In some cases, of 
the compilation of statistics relating to 
All-India will be valuable. Such, for in- 
stance, as figures of All-India as regards 
Education. At present, although educa- 
tion is a transferred subject, the 
Government of India issues an All-India 
Beport. Will the future Government of 
India possess power to collect informa- 
tion as regards transferred subjects and 
spend money upon the compilation of an 
All-India Beport ? — Only within the 
specified Federal field; anything outside 
the Federal field must be done by agree- 
ment. 

Mr. N. M. Joshi.2 Education is not in 
the Federal field. 

Lord Eustace Percy.2 I am sure, 
Secretary of State, you are bearing in 
mind that in every Federation, for in- 
stance, in America, the research and 


statistical departments of the Federal 
Government go far beyond the Federal 
field? 

Mr. N. M. Joslii. 

13.144. For instance, in America, they 
do publish an Educational Beport for 
the whole of the United States? — Yes. 
If Lord Eustace will look now at Appen- 
dix VI, List 1, he will see there that we 
have covered his point, that the Census 
and so on is included in tlie Federal 
field, and there, I think, we must con- 
sider the point of All-India statistics 
generally — statistics, that is to say, for 
the purpose of Federation. 

Lord Eustace Percy. 

13.145. I do not understand quite why 
it is necessary to limit it in that way. 
There is no reason why a Federal 
Government should not publish informa- 
tion and why its information should be 
entirely confined to the Federal field. It 
is not so in any other Federation I have 
ever heard of? — ^But, surely a Federal 
Government can only act for the pur- 
poses of Federation. A Federal Govern- 
ment hns no locus standi outside the 
field of Federation. 

13.146. Of course, it cannot publish a 
report on the intellectual and moral pro- 
gress of India if the Provincial Govern- 
ments will not supply the information, I 
agree, but that hardly need he antici- 
pated.? — ^I do not think there is any 
difference of opinion between Lord 
Eustace and myself; my comment was 
only directed towards keeping this kind 
of activity within reasonable limits. If 
a Federal Government constantly worried 
Provincial Governments for all sorts of 
information that had nothing to do with 
the Federal Government, then, I can 
foresee constant dijBQiculties arising 
between them 

Dr. B. B. Amhedha/r. 

13.147. Might I give this instance 
which comes to my mind? Supposing, 
for instance, in a pai‘ticular Province, 
criminal proceedings are taken against a 
foreigner and reference is made by his 
Government to the Government of India 
with regard to the proceedings taken 
against this particular foreigner in a 
Province, and the Government of India 
needs information in order to deal with 
the subject: Would the Government of 
India he in a position to require the 
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Provincial Government to furnish infor- 
mation with regard to that subject? — 
Yes, and .also to take action. It would 
come within the field of foreign affairs. 

13.148. I submit that law and order 
would be a transferred subject? — That 
may be so, but foreign affairs have a 
special reservation. This Clause 125, 
which you are discussing now, I think, 
would cover that. Foreign affairs is a 
Federal subject. Under the second 
paragraph of Clause 125 the Federal 
Government could give directions to the 
Provincial Government. 

13.149. I mean, you see the necessity 
of the Central Government obtaining 
such information as is necessary for its 
purpose ? — Certainly, and I accept the 
need. 

13.150. I thought I would draw your 
attention to it because I do not find the 
information in Proposal 125? — think 
that presupposes obtaining the necessary 
information from the Provincial Govern- 
ment. It IS intended to, anyhow. 

13.151. Now, with regard to Pi'oposal 
114, there is a Proviso tacked on to it 
that the concurrent power shall not be 
exercised so as to impose a financial 
burden. What I would like to know is 
this : If there is a dispute that a 
particular proposal does impose a 
financial burden, one party contending 
that it does not, another party contend- 
ing that it does, how is this dispute to 
be resolved? Largely and broadly, for 
instance, the Central Government pro- 
poses a new service to be carried on by 
the new Provinces, one could draw the 
conclusion that such a thing would 
impose a financial burden, but there 
might be cases on the border-line where 
there might be a dispute? — As the pro- 
visions stand at present, recourse would 
be to the Federal Court. That may not, 
however, be sufficiently comprehensive a 
method and, as 1 said the other day, we 
are considering the possibility of some 
kind of arbitral procedure to apply in 
oases that were not suited for settlement 
by the Federal Court. 

Mr. M. B. Jayaher. 

13.152. It would fall at present under 
paragraph 155 (i) ? — Yee : the Federal 
Court. 

Dr. B. B* Ambedhar, 

13.153. There is just one more question 
I would like to ask you, Secretary of 


State, because I am not clear about it. 
What I want to know is this : With re- 
gard to these administrative relations, 
first of all, IS the Central Government 
bound to employ the Provincial Govern- 
ments as its agents .P — Yes, m the con- 
current field. 

13.154. It is bound to? — ^Yes. 

13.155. It cannot employ its own 
agents? — It is our intention that the ad- 
ministration in the concurrent field 
should be Provincial. 

13.156. Subject to a question of whethei 
its directions can be given or not — ^that 
is another matter? — Yes. 

13.157. Then it would also follow that 
the Provincial Governments are bound to 
take up the work of the agency of the 
Central Government if they are called 
upon? — ^Yes, under the Federal law. 

Marquess of Lothian, 

13.158. Am I to understand you to say 
that the Federal Government cannot 
create an agency in the concurrent field 
if it finds that it cannot get adequate 
co-operation from the Provinces, or do 
you expect the Provinces to do it? — Lord 
Lothian was not here when we discussed 
points bearing upon this at some length 
the day before yesterday. My contention 
then was that in the concurrent field the 
wisest course was to leave the adminis- 
tration provincial. 

13.159. I just ask the question whether 
it would be prohibited — whether there 
was any inhibition on the Central Gov- 
ernment in the last resort creating 
another agency if it chose to do it. There 
would not be any prohibition of that? 
— ^Provision 113 restricts the Federal ad- 
ministration to Federal subjects. 

13.160. Yes? — That, incidentally, ex- 
cludes the Federal administration from 
the concurrent field. 

Mr. N, M. Joshi, 

13.161. May I ask one question on that. 
If you look at Item 21 : “ Regulation of 
Medical and other Professional qualifica- 
tions : this is concurrent. Under this 
it may become necessary to establish an 
All-India Medical Council. How can the 
Provincial administration be utilised for 
forming an All-India Medical Council? 
The Federal Government must possess 
some power to create its own machinery? 
— ^1 do not think I have quit© followed 
Mr. Joshi*s point. Would he mind 
putting it again? 
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13.162. Item 21 is: Regulation of 

Medical and other Professional qualifica- 
tions.” This will require the formation 
of an All-India Medical Council? — Yes. 

13.163. An All-India Medical Council 
cannot be established through the Pro- 
vincial administrations; it must be an 
organisation of the Federal Government? 
— I am not quite sure of Mr. Joshi’s 
difiiculty. The Medical Council would 
be created by the Federal Legislature, 
buti would it be a Federal organisation? 

Lieut -Colonel Sir H. Gidney. 

13.164. It is Federal now? — The point 
is new to me. It is a detailed point. 
If Mr. Joshi will let me look into it I 
will be glad to do so. 

Mr. N. M. Joshi. 

18.165. On the same lines^ may I ask 
you also to consider whether the Federal 
Government will possess power to create 
an organisation for co-ordinating certain 
activities where even the Provincial Gov- 
ernments wants co-ordination. I will 
give you an instance. Supposing all the 
Provincial Governments agree to have 
some Agricultural Council, as they have 
to-day, or they may agree to have an 
Inspector-General of Health in India, 
or they may agree to liJive a sort of 

Industrial Council ? — ^We have already 

covered this iioint, Mr. Joshi, We think 
that arrangements of this kind would 
(probably come about by agreement, and 
if Mr. Joshi will look at Item 42 on page 
115 he will see that we have included 
a provision to enable the Federal Gov- 
ernment to undertake work of this kind. 

Lie at. -Colonel Sir H. Gidney. 

13.166. Secretary of State, do not you 
find it in List III, the Concurrent Sub- 
jects, on page 119. Item 21, in reference 
to the former question, the Medical 
Council body : “ Regulation of medical 
and other professional qualifications ” ? 
— Yes, Sir Henry, it is in List III 
because the administration would be 
Provincial, but, as I say, I am looking 
into this point of the Medical Council 
again. 

Mr. N. M. Joshi 

13.167. The words central agency ” 
refer to any kind of central organization, 
even in the Transferred and Provincial 
field ? — ^Yes, to any kind of central 
agency, but, quite obviously, a central 
agency outside tihe Federal field would 


have to come into being with the agree- 
ment of the Provinces. 

Sir Austen Chamberlain. 

13.168. As you are reternng to Item 
42, may I ask whether the word 
“ central ” is intended to apply to the 
institutes for research as well as to 
agencies? I presume it is not intended 
to prevent a Province from establishing 
a local institute of research .p — ^N o; 

central ” is obviously meant to cover 
both 

Lord BankeiLlour. 

13.169. My Lord Chairman, may I ask a 
question on this point to clear up some- 
thmg that we discussed the other day? 
Secretary of State, you will remember 
that under No. you told me that 
the use of the words “ Federal subject ” 
covered ** Reserved subjects ” throughout 
the Proposal? — ^Yes. 

13.170. Under Proposal 125, in both 
paragraphs, it will be the Federal 
Government which will give the 
•Erections to a Provincial Government 
with regard to the three Reserved 
Services, will it not? It says sop — The 
answer is Yes and No. If Lord 
Rankeillour means the Federal Govern- 
ment giving directions just as they 
would in departments that were not 
reserved, the answer is No. If, however, 
he means by the Federal Government the 
Governor-General acting at his discretion, 
that is the constitutional position of the 
Governor-Geeneral in a matter of this 
kind. The Federal Government in this 
case, in the case of a Reservpd. Depart- 
ment, is the Governor-General acting at 
his discretion. Then the answer is Yes. 

13.171. In the very next section you 
have ‘‘ The Governor-General will be 
empowered in his discretion,” and I 
submit the natural construction of that 
would be that in the previous paragraph 
“ the Federal Government ” meant the 
Governor-General on the advice of his 
Ministers? — I do not think it is the 
natural construction, but if it is we will 
change it. The position is, as I have 
stated it just now; and that is our inten- 
tion, and we will see that our intention 
is carried out in any future draft. 

13.172. That it shall be the Governor- 
General at his discretion? — That is what 
it oo-mes to. 

Mr. M. It. Jayaher. 

13.173. May I refer in this connection 
to paragraph 55 of the Introduction, the 
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last four lines : ‘‘ The latter provision 

will cover all classes of Federal subjects, 
including those administered by the 
Reserved Departments.’’ This is the 
material sentence : In the latter class 

of subjects, the directions will, of 
course, be issued by the Governor- 
General ” ? — Exactly. That is just my 
point, and that is really the answer, 
under the White Paper, to Lord 
Rankeillour’s question. 

Lord Bankeillowr. 

13,174. But you do need to change the 
wording here to make it clear? — ^We will 
loo-k into that. If it is needed to change 
it we will change it. 

Lord HanheillouT.'] Thank you. 

■Sir Austen Ghamherlain, 

13,176. May I ask a question before 
we leave the subject ? Secretary of 
State, is there anything in India that 
corresponds to the practice we have here 
of leaving orders to be made by His 
Majesty in Council for the execution of 
the provisions of certain laws that are 
passed by Parliament? Is there anything 
equivalent to that in an order by the 
Govern or^General or by the Governor- 
General in Council? — Something in the 
nature of Indian Orders in Oo-uncil? 

13.176. Pursuant to Statute? — ^At pre- 
sent, Sir Austen will remember that there 
are statutory rules made under the 
various Government of India Acts. His 
question is directed to the future — 
whether powers of that kind are in these 
proposals? 

13.177. Yes, I put that. Would cases 
arise where the Governor-General made 
rules in pursuance of a Statute? — ^Yes, 
but only so far as the Statute said so. 

13178. Yes but the Statute might for 
convenience of execution provide that 
statutory rules should be made by autho- 
rity of the Governor-General? — ^Yes. 

13.179. If he made such a statutory 
rule that rule would be a lawful order, 
would it.P — ^Yes. 

13.180. Then will the Secretary of 
State look at paragraph (gr) of Proposal 
70 and consider its bearing upon such 
orders when issued by the Viceroy pur- 
suant to Statute in the concurrent field ? 
Proposal 70 says : In *tho administra- 
tion of the government of a Province 
the Governor will be declared to have 
special responsibility in respect of (g) 
securing the execution of orders lawfully 
Issued by the Governor-General”? — ^Yes. 


13.181. I merely want to call at this 
moment the attention of the Secretary 
of State to the fact that apparently in 
pursuance of a Statute in the concurrent 
field, the Governor-General might give 
such orders and that then under Pro- 
posal 70 it would be the duty of the 
Governor to see that they were obeyed? 
— ^I will look into Sir Austen’s point. 
Offhand, I would say that sub-sectio-n (g) 
of No. 70 refers to orders given at the 
Governor-General’s discretion, but I will 
look into the point. 

Marquess of SaUshury, 

13.182. I am sure the Secretary of 
State will not think I want to catch him^ 
out in any inconsistency, in this very 
complicated subject, but he told me only 
a day or two ago that Proposal 70 only 
referred to orders given by the Governor- 
General acting on his special responsi- 
ties? — ^That is so. I do not think any- 
thing I have said this morning changes 
that view. 

Sir Austen Ghamberlain, 

13.183. I think that is exactly what 
you have just replied to me ? — ^But I 
will look into Sir Austen’s point, I think 
I see what is in his mind. 

13.184. What I thought was that suh~ 
paragraph (g) of paragraph 70 might 
perhaps provide a solution of the point 
on which he and I differed yesterday, 
and I merely wanted to direct his atten- 
tion to it from that point of view? — 
Thank you; I am much obliged for the 
suggestion. 

Mr. Morgan Jones. 

13.185. I understood the Secretary of 
State to tell me on Tuesday that he 
could not offer sub-paragraph {g) in the 
sense Sir Austen has now indicated be- 
cause it fell within the paragraph deal- 
ing with special responsibilities? — That is 
the answer I have just given this morn- 
ing again, but I will look into this very 
technical point again. 

Sir Austen Chamberlain. 

13.186. What I am inviting the Secre- 
tary of State to do is to consider, apart 
from the technical point, or apart from 
the meaning of it as it stands in para- 
graph 70, whether that is* or is not an 
applicable machinery to the case we were 
discussing the day before yesterday?--' 
Yes, certainly. 
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Dr. Shafa^at Ahmad Khan. 

13.187. Secretary of State, in the list 
of exclusively Federal subjects in the 
White Paper, is it meant that power is 
given to the Federal Government over 
policy legislation and administration? — 
Which items have you got in mind — the 
whole list.P 

13.188. The whole list. What exactly 
is the competence of the Federal Gov- 
ernment? Would it extend to policy and 
legislation as well as administration m 
every subject from Nos. 1 to 48? — Gener- 
ally speaking, the answer is, Yes, sub- 
ject, of course, to what we have generally 
accepted as likely to happen in the case 
of the States j that is to say, the applica- 
tion of a particular piece of administra^ 
tion to the conditions of the States 
set out in the Instrument of Accession. 
Otherwise, the answer is generally, Yes. 

13.189. So, generally, the Federal Gov- 
ernment would be empowered to send its 
own of&oers for administrating Federal 
subjects in Indian States unless and until 
there is an agreement to the contrary? 
— ^That is so. 

13.190. That is different from the 
arrangement which was arrived at by 
the Federal Structure Committee of 
1930, where the function of the Federal 
Government was differentiated with refer- 
ence to policy on some subjects, and 
with reference to administration on 
other subjects ? — thmk what would 
happen, in practice, would be that 
these would be the Federal subjects, and 
then the Instruments of Accession are 
agreed to between the States and the 
Crown, and the particular way in which 
those Federal subjects are applied to the 
State then becomes a part of the Treaty, 
but, speaking, generally, these are the 
Federal subjects for policy and adminis- 
tration. 

13.191. And legislation? — ^And legisla- 
tion. 

Mr. Af. B. Jayaker. 

13.192. May I put a question on that 
point? Is it intended that in respect of 
subjects Nos, 1 to 48 it is permissible 
for any State when it enters into a 
Treaty to say that on any of these sub- 
jects it will only federate in respect of 
legislation alone, and not in respect of 
policy and *administr.ation ? — ^It might 
theoretically be possible for a State to 
make such a claim, but, in actual prac- 
tice, the Crown would refuse an accession 


unless the accession was really upon a 
substantial basis. 

Dr. Shafa^at Ahmad Khan. 

13.193. 'What I feel is that the 
arrangement arrived at in 1930 was 
clearer. It differentiated with reference 
to each particular subject the function of 
the Federal Government, and they were 
in a position to know whether a particular 
Federal law applied to all the States 
with regard to policy only, or with re- 
gard to administration ? — I think we found 
when we considered this question in 
greater detail last year (Dr. Shafa’at 
will remember we had a Committee on 
the subject) that the expression ‘‘ for 
legislation or for administration ” did 
not really carry us very far, and that is 
the reasoh it has dropped out, hut if Dr. 
Shafa’at would like to go into this ques- 
tion in greater detail perhaps we might 
go into greater detail of it in the Com- 
mittee which was suggested this morning. 

13.194. I do not want to cover ground 
which has been covered previously re- 
garding the question of concurrent legis- 
lation, but am I right in assuming that, 
according to the present Government of 
India Act, 1919, the Legislative Assembly 
can pass any law, and can thus override 
all the Provincial Legislatures in every 
subject? — That is so. Dr. Shafa’at will 
remember that the previous assent of the 
Governor-General is required. 

13.195. Yes. In 1930, 1931 and 1932 
we discussed and arrived at certain con- 
clusions regarding the distribution of sub- 
jects between Provinces and the Federal 
Government ? — ^Yes. 

13.196. And that had the consent and 
agreement of some very important 
liarties, and very important and in- 
fluential organisations represented, 
through the Delegates in India? — ^Yes. 

13.197. Consequently, this is a factor 
which must be taken into account in 
considering the proposals which are em- 
bodied in the White Paper? — Yes, cer- 
tainly. 

13.198. I do not say that it is the only 
factor. Of course, I do not regard the 
two sub-paragraphs of 125 as sacrosanct, 
nor do I think that they cannot be 
altered, but I do think that the com- 
promise embodied in Proposal 125 (the 
two paragraphs) did represent a measure 
of agreement between people who were 
very (keen on the maximum amount 
of provincial autonomy for the Pro- 
vinces. Then there was the ques- 
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lion of sanction. Am I right in saying 
that in many cases it is much better to 
get what IS called moral sanction by con- 
sultation Tvith the Provinces rather than 
thrust any order on them against their 
willP — That has always been my view. It 
is much the better course. I think every 
Federation everywhere in the world has 
found the great difficulty of applying sanc- 
tions when sanctions have been thought to 
be necessary. It is both a political ques- 
tion and a practical question. Politically 
it IS much better to have agreement. 
Practically it is very difficult to find a 
suitable sanction. 

13.199. And this is the exipei'ience salso 

of Australia, that the Prime Minister’s 
Conference has been able to achieve much 
more than any law that has been passed 
concerning the relation between the Pro- 
vinces and the Centre. I -would like to 
deal with another point which has not 
been touched so far. I do not know what 
the procedure regarding the surrender of 
Sovereignty is going to be, but, I take 
it, ib will take the following form: The 
States will surrender sovereignty over 
their Federal subjects, and place it 
at the disposal of the Croiwn, and the 
Crown, I take it, will then place it at 
the disposal of the Federation. ' Will it 
be possible for the States later on to 
resume their sovereignty? — No; <a bar- 
gain is then entered in-bo — something in 
the nature of a treaty is entered into. 
Obviously that treaty could be 

unilateral, neither on the side of the 
Crown, nor on the side of the States. 
It is a bilateral agreement. 

13.200. When the Crown has placed the 
powers acquired from the Indian States 
at the disposal of the Federation for the 
functioning of the Federation then, of 
course, the Crown cannot return it to the 
Indian States. It .is a part of the Fed- 
eration? — It is a part of the Federation. 

13.201. And they cannot demand to re- 
sume it la-ber on? — No. 

13.202. Connected with this question is 
the question of certain rights which had 
been given by the Indian States as a 
result of negotiations with the Govern- 
ment of India; for instance, jurisdiction 
over the Indian railways. They gave up 
those rights through a series of Treaties 
and engagements with the Government of 
India. I take it when the Federation is 
brought into being there will be no claim 
on the part of any unit for the retroces- 
sion of that jurisdiction? — One cannot 


make a general answer to a question of 
that kind. It must depend upon the In- 
strument of Accession. Our desire is uhat 
the accession should be as full and as wide 
as possible within the Federal field. 
Exactly what will happen in individual 
treaties one cannot predict. Whut one 
can say quite definitely is that the Crown 
would refuse the accession of a State if 
it felt that the State was really not 
undertaking a sufficiency of Federal obli- 
gations. 

Sir Akbar Hydari. 

13.203. May I ask a question? With 
reference to Dr. Shafa’at Ahmad Khan’s 
question, the jurisdiction over certain 
railways has been made over to the 
Crown. The question is with regard to 
the transfer of that jurisdiction to the 
Federal Government, and, therefore, by 
the jurisdiction having been merely ceded 
by the State to the Crown it does not 
necessarily lead to a demand on the part 
of the Federal Government for that 
transfer to he effected ipso facto, by 
the Crown to the Federal Government 
-without the consent of the Sta-fce. Is not 
that so? — ^I think it is so, but it is a 
technical legal question. As far as I 
understood it, I think it is so, 

13.204. I thought Dr. Shafa’at meant 
that the Crown cannot retrocede jurisr 
diction to an Indian State simply because 
a State has transferred jurisdiction to 
the Crown, and therefore that when the 
Crown has transferred railways under its 
jurisdiction to the Federation those also 
should iso facto go? — I would like just 
to look in-bo that question. Sir Akbar 
is almost always right in his Constitu- 
tional comments, but I would like to 
look into it before I said Yes or No, 

13.205. We are very particular about 
this. Secretary of State. We have trans- 
ferred a thing to you, to the Crown, but 
it does not necessarily follow that we 
have ipso facto transferred that to any 
other agency that the Crown may choose P 
— Yes. 

Sir Manuhhai Mehta.2 That will be 
governed by the Treaties of Accession. 

Mr. M. B. Jayaker, 

13.206. May I direct attention to the 
provisions of paragraph 132 : “ Existing 
powers of the Secretary of State in 
Council in rdation to- property allocated 
under the preceding paragraph and in 
relation to the acquisition of property 
and the making of contracts for purposes 
o-f government which are not outside the 
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Federal and Provincial spheres will be 
transferred to and become powers of the 
Governor-General of the Federation and 
Governors of the Provinces respectively.’’ 
Therefore all existing rights that the 
Secretary of State or the Crown possess 
wiU Tinder the provisions of paragraph 
132 be transferred to the Federal Gov- 
ernment? — think paragraph 132 does 
raise another series of issues. I think 
the questions that were addressed to me 
just now were mainly questions connected 
with paramountcy. 

Dr. Shafa^at Ahmad Khan. 

13.207. This is a very important point. 
Last year at the meeting of the Viceroy’s 
Consultative Committee representatives 
of the Indian States made a claim for 
the retrocession of jurisdiction over the 
Indian railways, and if that claim is 
admitted I do not know ho*w the Federa- 
tion is going to function smoothly ? — 
Dr. Shafa’at can rest assured that there 
is no intention whatever of forming a 
Government that you call an All-India 
Federation in which British India and 
the States nominally enter but in which 
one party, whichever it may be, does not 
undertake a sufficiency of Federal 
obligations. 

Mr. Morgaii Jones. 

13.208. Might I bring Sir Samuel 
Hoare’ s mind back again to the answers 
that were given to Mr. Joshi.P Sir 
Samuel has agreed, I think, that the 
question as to the right of a Province to 
veto the application of legislation carried 
by the Central Legislature within its own 
territory is one of the very greatest 
possible importance, because it is true, is 
it not, that one Province may object to 
one type of legislation and another Pro- 
vince may object to an entirely difFerent 
piece of legislation? — ^There is no ques- 
tion of a veto, and Mr. Morgan Jones no 
doubt will remember that my answers 
were dealing only with the concurrent 
Md. 

13.209. Yes, I know. There are 23 
subjects in tbe concurrent field, are there 
.not? — ^Yes. 

13.210. It is possible that one Province 
-may object, say, to the application of 
legislation carried by the Central Legisla- 
ture in respect, shall we say, of No. 6; 
another may object to No. 7; another 
may object to the whole lot from 13 to 
18, dealing with labour legislation, and 
consequently it becomes of prime 


importance that some sort of authority 
may be provided to the Central Legis- 
lature whereby that may he overcome 
where a Province objects ? — I do not 
want to put myself into the position of 
appearing to argue against uniformity 
of administration in this scheme. The 
difficulty is to find a sanction without 
striking at the roots of Provincial 
autonomy. The difficult cases, and these 
are probably the cases that are in Mr. 
Morgan Jones’ mind, are cases con- 
nected with labour legislation. 

13.211. Yes. May I put a question 
apropos of that particular point notw? 
The Secretary of State will remember 
that on page 93 we have set out for us 
the composition of the Provincial 
Assembly, Madras, for instance. In 
Madras, there is provided a place for 
six special seats out of 215? — Yes. 

13.212. In Bombay, seven out of 175] 
in Bengal, eight out of 250; and in the 
United Provinces, three out of 228. 
Therefore, it is quite clear, is it not, 
that the voice of labour in an area in 
Provinces such as those will be compara- 
tively weak in point of numbers, any- 
how? — Mr. Morgan Jones will remember 
that those are only the special seats. 
With a fairly wide franchise labour has 
a great deal of infiuenoe in the other 
seats. 

13.213. I accept that point though I 
may not perhaps attach undue import- 
ance to the weight of it? — Under our 
present proposals I think agricultural 
labour is something like three-fourths of 
the voting power. 

13.214. That is quite true, Sir Samuel] 
I wiU not press an argument on that 
point at all ; but the point really is 
this: In an area such as this where 
labour in respect of special representa- 
tion is represented in a diminutive kind 
of way, is it not clear that there will be 
less chance for labour to express its 
mind if the Provincial Government tends 
to take an antagonistic attitude in 
respect of labour legislation? — ^Yes. It is 
open to question though which Govern- 
ment IS likely to be the more sympa- 
thetic towards labour, the Federal 
Government or the Provincial Govern- 
ment. ' I think it is difficult to dogmatise 
that one Government will be more 
favourable than the other, but I ad^it 
this difficulty with labour legislation. 
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13.215. May I put another proposition 
to Sir Samuel? Suppose an Inter- 
national Labour Convention were arrived 
at at Geneva, and the Indian Repre- 
sentation at that Convention agreed to 
ratify it so. far as the Central Province 
was concerned, what would be the 
position of the Central Body which had 
formally accepted the proposition of 
ratification if a Provincial Government 
has the right to contract out of it? — 
The Provincial Government has not the 
right to contract out of it. An Inter- 
national Obligation is included in the 
Federal field. The Provincial Govern- 
ment would have no right to contract 
out of it. The trouble arises, though, 
and it is a trouble that has arisen with 
the Dominion of Canada, what sanction 
can you apply to a part of the Federa- 
tion that refuses to put the Treaty into 
force? 

13.216. But, Sir Samuel, am I not right 
that even though the Central Govern- 
ment may have agreed to ratify the Oon- 
vention, the Convention, in fact and in 
practice, would not be earned out with- 
out the carrying of a Bill by the Central 
Legislature? — ^Yes; and I assume that 
the Central Legislature would carry a 
Bill of that kind. 

13.217. Certainly. I think so toO] 
but, when the Bill has become an Act, 
by the action of the Central Legislature, 
as I understand it, you have already 
admitted that the Provincial Govern- 
ment would still have the right not to 
carry that into operation within its own 
territory ? — No, not at all. If I gave 
that impression I expressed myself very 
badly. The Provincial Government would 
have no such right. ' 

13.218. I put that too strongly, I 
admit. The effect, rather, would be 
this, that while the Central Legislature 
would have the right to carry an Act of 
Parliament to ratify the Convention, it 
would be possible for the Provincial Gov- 
ernment to refuse to carry it out and 
in the view of Sir Samuel there is no 
machinery to compel them to do so? — 
It is SO; there is no machinery under our 
present Proposals. Directions, of course, 
would 'be issued to the Provincial Gov- 
ernment and the Provincial Government 
would be breaking one of the obligations 
of the Federation; but, when it comes to 
taking action ^ I fail to see what action 
can be taken. 


Sir Austen Ohamherlain. 

13.219. You say in such a case it would 
be a matter of foreign relations? — It 
would be a matter of foreign relations. 

13.220. Are they not a reserved subject 
of the Governor-General P — ^Yes, they are. 

13.221. Then would not 70 (g) to which 
I called attention apply in that par- 
ticular case, or would it not? — ^I think 
that is so, and I think the clearer cases 
could certainly be dealt wath under the 
special responsibility of the Governor- 
General. ' The trouble arises in a case 
that is not very clear-cut, and it is a 
question whether the Treaty is actually 
being carried out or not in a particular 
part of the ratifying territory. 

Mr. N. il/. Joisht, 

13.222. May I draw attention to the 
wording of Item 8 on page 114, Ex- 
ternal affairs, including international 
obligations subject to previous concur- 
rence of the units as regards non-Federal 
subjects.” The Federal Government 
possesses power over external affairs on 
Federal subjects. Now the question is 
whether the concurrent subjects are to 
be considered non-Federal or Federal? — 
I think I must look into this point again. 

I think here it would be carrying^ our 
proposals too far to say that a single 
Province might veto the ratification of 
an agreement that the rest of India 
wanted. I will look into the point again. 

13.223. The wording should be as 
regards purely provincial subjects? — I 
would like to look into it again. 

Sir Austen Chamberlain, 

13.224. I should be very glad if you 
would Secretary of State, because I think 
in answer to me two days ago, you told 
me that the ratification by the Central 
Government in matters which were in 
the concurrent field would have to be 
subject to the consent of the units. I 
so understood the answer to that effect? 
— I think I was then dealing not so 
much with ratification as legislation ; 
but, anyhow, whether I was or whether 
I was not, I will look into the point 
again in view of this discussion. 

Mr. Morgan Jones, 

13.225. Might I follow the point a 
little further, Sir Samuel? It is to be 
assumed, is it not, that when the Gov- 
ernor-General attaches his signature to a 
Bill carried by the Central Legislature, 
he thereby attaches authority, as it were 
on behalf of His Majesty the King to 
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the Bill as such. It becomes an Act of 
Parliament ? — ^Yes. 

13.226. It IS also to be assumed, I take 
it, that the act of the Groyernor-General 
in attaching his signature, makes that 
Act also an authority for the Governor 
of a Province.^ — Yes, and to the Province 
and also to the Courts of Law. 

13.227. Now may I ask:_ Supposing 
that the Governor of a Province were 
called upon by the Governor-General to 
see to the application of an Act of Par- 
liament within the territory of that 
Province, what machinery would that 
Governor have at his disposal to carry it 
through? — I am not quite sure whether 
Mr. Morgan Jones means a general 
authority. In the field of the Governor’s 
special responsibilities, his course is 
dear. His order is valid; it has to be 
accepted by whatever is the appropriate 
machinery in the Province. 

13.228. That is not my difficnlty, Sir 
Samuel — it is the practical application of 
it. I can quite see that the authority 
of the Governor-General would go auto- 
matically to the Governor, and the 
Governor says : ‘'I want to apply this 
Act of Parliament in this area; follow 
my instructions But the Government 
of the area (if I may use the expression) 
is on strike. Now what machinery has 
the Governor to apply this Act in the 
various districts of his Province? — In the 
field of the special responsibilities, his 
order is the only valid order in the 
Province. Every official, therefore, 
has to obey his order, and it 
goes through the whole machinery 
of the command in the Province, and 
that is the only valid order. Outside th-e 
field of his special responsibilities, he has 
no such power. 

13.229. So that if the Central Legis- 
lature carried a Bill dealing, shall we 
say, with a piece of labour legislation, 
and the Governor of the Province were 
called upon by the Governor-General to 
apply the Act, he is perfectly helpless? — 
That is the position now. Mr. Morgan 
Jones suggested that in a case of this 
kind, the Governor-General or the 
Governor should go outside the field of 
his special responsibilities. That will 
carry us a very long way; I think further 
than probably many of us would wish to 
go. It would strike really at the whole 
3 :oot of responsible Government. 

13.230. Per contra, if a Province is 
entitled to contract out of an Acyt of 


Parliament, it is striking at the root of 
Federal authority? — I think that is so. 
The trouble comes when at is a question 
of voting money. But I should be glad 
if Members of the Committee -and the 
Delegates would think over this very 
difficult question of labour legislation, it 
is a very difficult question; keeping in 
mind the two dangers to avoid, namely, 
the danger of the uniformity of legisla- 
tion being broken up and the danger on 
the other hand of undermining the whole 
basis of responsible government, both at 
the Federal Centre and in the Provinces. 

Sir Austen Chamberlain, 

13.231. Labour is one of the concurrent 
subjects, is it not, Secretary of State? — 
Yes. 

13.232. And, as I understand it, Mr. 
Morgan Jones is putting to you this 
case, that a law dealing with the condi- 
tions of labour is passed by the Federal 
Legislature and assented to by the 
Governor-General; that the Governor- 
General then finds it desirable or neces- 
sary to issue instructions to the Governor 
of a Province to execute that law. Your 
answers have proceeded upon the basis 
that the Governor-General had so issued 
instructions to the Governor : is not that 
so? That was the hypothesis put to 
you? — ^I was dealing generally with the 
question whether outside the field of 
special responsibilities, either the 
Governor-General, or the Governor, 
would be able to act at all, 

13.233. That is a different thing. Do 
not let us speak for the moment of the 
field of special responsibilities. I under- 
stood Mr. Morgan Jones to have taken 
as an illustration labour legislation, 
which is a matter of concurrent legisla- 
tion in the Concurrent List? — ^Yes. 

13.234. And the basis of his further 
questions to you was, what is the 
Governor to do if he has instructions 
from the Governor-General to execute 
this Federal Law passed in the con- 
current field and his provincial Govern- 
ment refuse to do it. I want to ask you 
whether, in view of the answers which 
you gave to me yesterday and of the 
meaning which you attach to paragraph 
126, the Governor-General could issue 
any such instructions? — I th^nk that is 
generally the case — ^the case as I stated 
it yesterday. I was thinking of the 
border line case of international obli- 
gations; hut apart from that, my 
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answer is as I gave it to Sir Austen 
yesterday. 

13,23d. Then, unless the Governor- 
Generui acts in pursuance of his special 
responsibility in regard to foreign 
relations, he could give no such instruc- 
tions to the Governor of a Province .P — 
That is so. 

Mr. Morgan Jones, 

13.236. But even supposing the 
Governor-General could not in fact 
formally issue instructions, my question 
of dijffiLcuity still remains. What can the 
Governor do in a Province to implement 
the Bill of the Central Legislature F — 
My answer is this, Mr. Morgan Jones : 
The Governor has no power except in 
the held of his special responsibilities. 

Chairman, 

13.237. Secretary of State, I am sure 
the Committee would desire to meet your 
oonvenience. Would you like us to go 
now for 20 minutes to paragraphs 130 to 
135, or would you sooner adjourn? You 
have had a very heavy morning? — ^1 
would suggest, my Lord Chairman, that 
it might be a good thing bo begin upon 
those paragraphs for this reason : they 
look very technical and very formidable, 
but it may be that, after a short dis- 
cussion, we shall hnd that there is not a 
great deal that arises upon them. 1 
could anyhow make an introductory 
observation or two about them, and you 
could then judge whether it was a good 
thing to begin Sie examination or not. 

Marquess of Salisbury, 

13.238. May I say in order to shorten 
matters, that I have looked through 
these matters very carefully, and as far 
as I am concerned, there are no ques- 
tions to ask. The careful scrutiny of my 
colleagues may have found something, 
but my impression is that they are nearly 
all consequential on the rest of the docu- 
ment? — ^Lord Salisbury is quite right. 
They are purely consequential and they 
are really applying to the new conditions 
the conditions that were, generally speak- 
ing, included in the Government of 
India Act, and I think, if I might just 
give a i^ort explanation, the Com- 
mittee will see that that is so. The 
necessity for provisions on the lines of 
these proposals arises from the fact that 
under the existing Government of India 
Act the Secretary of State in Council 
can alone sue and be sued in respect of 
any rights or obligations arising in con- 
nection with the Government of India. 


Thus all the numerous suits to^ which 
Government is a party in India are 
necessarily brought in form by or 
against the Secretary of State in Coun- 
cil as the case may be. With the 
institution of provincial autonomy and 
the legal delimitaoion of the power and 
authority of the Provincial Governments 
of the future and of the Federal Govern- 
ment, accompanied by the disappearance 
of the Secretary of State in Council as a 
corporation with sole final authority 
over all Indian expenditure, it becomes 
necessary that the rights and obligations 
of Government in India should be appor- 
tioned between the Federal and Pro- 
vincial Governments respectively, which 
Will consequently have to be created 
juristic persons for the purpose of suing 
and being sued. At the same time, it 
will obviously be necessary that these 
changes should not affect the existing 
rights as against the Secretary of State 
in Council to a greater extent than is 
involved in the necessary consequence 
that they now become rights as against 
the Secretary of State. These para- 
graphs are, in short, a translation into 
terms appropriate to the White Paper 
scheme of the provisions of Sections 28, 
29, 30, 31 and 32 of the existing Govern- 
ment of India Act. 

Marquess of Salisbury.'] I have nothing 
more to say, as far as T am^ concerned. 

Sir Avsfen Chamberlain,] I have no 
questions. 

Sir Beginald Craddock. 

13.239. There is just one question I 
wanted to put, if I might, and that is 
as regards claims by pensioners of the 
Services. Hitherto, I understand (it is 
only a theoretical thing, though it might 
possibly arise) that the pensioner has a 
power of suing the Secretary of State 
here in London for the alleged non-pay- 
ment of his pension. Under the arrange- 
ments to be made, will such a pensioner, 
if he had to resort to law, be under the 
necessity of suing in the courts in India, 
or does the Secretary of State assume 
responsibility? — The right would, remain 
intact and it might be necessary to de- 
fine it to make it quite clear that the 
right would remain to sue here if he 
wished, or in India. It is the intention 
to leave the right intact. 

Sir jSubert Carr. 

13.240. There is one point I would 
like to ask the Secretary of State about. 
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It is ^in regard to commercial leases. 
As I undei stand it, future commercial 
leases will be with the Governor-General 
or the Governor, but that existing com- 
mercial leases will be transferred from 
the Secretarj^ of State in Council to the 
Secretary of State, not to the Governor- 
General and Governors? — Yes, that is so. 

Sir Enilert Carr. 2 Thank you; that 
makes it clear to me. 

Mr. M, B, Jayalier. 

13.241. May I ask one or two ques- 
tions on paragraph 131. I suppose that 
refers to all property in India wherever 
situated. It would include property 
within the territory of the Indian States 
also? — Yes, it includes any property, ex- 
cept the property that is held under 
iparamountcy. 

13.242. And it includes under Proposal 
132, o-utside paramountcy again, all exist- 
ing property rights, acquisitions, etc., 
within the territory of the States, I know 
the special case of paramountcy; I am 
not touching that at the present moment? 
— Yes, if it is property of the Crown. 

13.243. I am only askipg, because an 
argument has been made that the States 
may have ceded certain rights and cer- 
tain property to the Crown, but that 
does not necessarily pass to the Federal 
Government as the successor of the 
Crown. That is why I am asking this 
question? — Mr. Jayaker is referring here 
definitely to property? 

13.244. Yes.P — Not to jurisdiction, which 
is another thing? 

13.245. I am not speaking of rights, 
which come under paramountcy? — No, 
but I made the distinction to be quite 
clear what was the question. If Mr. 
Jayaker is dealing with property, my 
answer is Yes. 

Mr. M, B, Jayaher.2 Property includes, 
unfortunately, in law, all rights. 

Sir Eari Singh Gour,2 No, not all 
rights. 

Mr. M, B, Jayaker, 

13.246. Which are vested in a party? 
— That raises surely another issue. This 
clause here does deal only with property. 

Mr. M, B, Jayaker. 2 Then the exist- 
ing powers of the Secretary of State 
will include, will they not, all intangible 
ri^ts which amount to powers, outside 
paramountcy ? 

Sir Manubhai N. Mehta, 

13.247. In relation to property? — ^You 
see here powers in relation to pro- 
perty.” 


Mr. M. B, Jayaker, 2 I am asking 
about such powers. I am keeping out- 
side paramountcy altogether. I am keep- 
ing to the Federal field. 

Sir Austen Ghamherlain. 

13.248. Does not this question really 
touch the same matters as were put to 
you earlier, in connection with the other 
clauses, in which you said you would 
like to look further into it ? — I think 
this is quite clear. It is property within 
the meanings of these sections here, Sec- 
tion 130 ui) to 135, but I do not want 
to have any misunderstanding. It does 
not go farther than that. 

13.249. I thought Mr. Jayaker said he 
was putting his question in relation to 
questions which had been put earlier in 
the day? — ^Yes, 

13.250. I thought what he wanted to 
get an answer from you about was the 
railways which had been transferred? — 
Yes. 

13.251. The answer which you have just 
given I understand is not intended to 
refer to the transferred administration 
of the railways? — No, it simply covers 
property which is withm these clauses 
here. 

Mr. M, B. Jayaker, 

13.252. Supposing the railway was 
transferred with the result that the land 
covered by the railway line has become 
the property of the Crown, will it not 
pass under No. 131? — The jurisdiction, 
surely, brings in paramountcy. 

13.253. I am not speaking of the juris- 
diction; I am speaking of the actual 
ownership of the land? — Yes — ^the owner- 
ship of the land. Is there any question 
about the ownership of the land 'because 
the ownership of the land is the State’s 
ownership. 

Dr, B, B<, A7nbedkar,2 It was given to 
the Federation. 

Mr. M, B, Jayaker, 

13.254. It is the property of the Crown 
at the present moment? — ^You mean land 
that is ceded? 

Mr. M, B, Jayaher,2 Yes. 

Sir Akbar Eydari,2 I may say that, 
as a matter of fact, up to very recent 
years, the land on which the railways 
are built has never been paid for. 

Mr. M, B. Ja/yaker.2 Then the ques- 
tion does not arise and it does not fall 
under Proposal 131. 
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Sir Ahhar Hydari,'] Therefore that is 
not the property of the Crown. It would 
be the land of the State. 

Mr. M. B. Jayaker,^ I am speaking of 
those cases where at present the land 
is the property of the Crown; does not 
that pass to the Federal Government? 

Mr, Zaft'ulla Khan,'] With reference 
to Sir Akbar Hydari’s remark, the land 
may not have been paid for, but in many 
cases of .which 1 know land has been 
handed over without payment to the 
Crown and belongs to the Crown, so his 
remaiik that it has not been paid for does 
not conclude the matter. 

Sir Manubhai N, Mehta. 

135255 . I do not think it belongs to 
the Crown. The Crown at one time used 
to make agricultural profit out of it. 
Now the Government of India say they 
have no intention of doing so? — Apart 
from these wide issues, the answer is a 
simple one. Where the property is the 
property of the Crown it is transferred. 
Where it is not, it is not transferred. 

Mr. M, B, JayaJcer, 

IB, 266, That is all I want. That is 
irrespective of .whether the property is 
in the territory of the Indian States, or 
is in British India? — ^Yes. 

Sir Eari Singh Gowr, 

13.257. And by “ property ’’ you mean 
not only tangible rights and property, 
but also intangible rights and property? 
— I should like to see that question a 
little bit more concrete, not being a 
lawyer. What is in Sir Hari Singh 
Gourds mind? 

13.258. The property may be tangible 
rights in property like immovable pro- 
perty, land, and so on, and rights in 
property would be property in the legal 
concept, though it is not visible and 
tangible? — ^I do not like to give a legal 
opinion upon a question of that kind. 

13.259. May I put it differently? — Yes. 

13.260. The word “ property ” is here 
used in the larger sense as including all 
that is, in the legal concept, property? 
— ^Yes. 

13.261. That is right? — ^In the concept 
of property as used in the Government 
of India Act. 

13.262. And defined in the General 
Clauses Act? — (Sir Malcolm Eailey.) It 
is a translation of the sections to the 
circumstances of the appropriate sections, 
28 and 32, etc., and you will find it will 


have no larger implication than those 
sections of the Government lof India 
Act. (Sir Samuel Eoare.) And here let 
me say again, to make it quite clear, 
that this is property outside the field 
of paramountcy. 

Mr. Y, Thombare, 

13.263. As regards the allocation, for 
instance, of the railway property be- 
tween the Federal and Provincial Gov- 
ernments, as Sir Akbar Hydari has just 
said, there has been land which has 
not been paid for, so that the contri- 
bution to the railway property so far 
has come, we may say (it may be very 
little) from the States, and the present 
Government, so in that case will there 
be an allocation of that property be- 
tween the Federal and Provincial Gov- 
ernments and the Grovernments of the 
States concerned? — I would make the 
same answer to Mr. Thombare that I 
made to Mr. Jayaker. If there is Crown 
property (it is a question of fact) out- 
side the field of paramountcy, then it 
does come within the provisions of this 
clause. It is a question of fact. 

13.264. But, if it is a question of pro- 
perty .within the jurisdiction of para- 

mountoy ? — ^Then it does not come 

within this clause at all. 

13.265. Would it be considered. Would 
it be gone into; that is all? — I think it 
must be gone into. 

Sir Akbar Eydari, 

13.266. I want to ask with reference 
to paragraph 134 ; you have got “ includ- 
ing existing immunities from Indian In- 
come Tax in respect of interest on ster- 
ling loans issued or guaranteed by the 
Secretary of State.” Is there any reason 
why sterling loans have been specified to 
the exclusion of rupee loans? — It is 
dealing with existing contracts and 
existing immunities. 

13.267. But there are immunities with 
regard also to rupee loans? — I will look 
into the point raised by Sir Akbar. 

Mr. M, B. Jayaker. 

13,263. There are War loans which are 
free from income tax ? — I had better 
look into Sir Akbar’s point. I will give 
him an answer when I have consulted 
my financial advisers. The desire under 
paragraph 134 is that all existing con- 
tracts should remain intact, and if para- 
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grapli 134 does not carry out that in- 
tention "vve will alter the drafting. 

Sir Ahhar IlydarL 

13.269. Yon are aware of the exemp- 
tion from income tax of Indian Princes 
with regard to a lot of loans which have 
been issued with regard to which there 
is a special form for Indiah Princes, and 
we do not want that that exemption 
should at a subsequent period be called 
into question? — We will look into it, but 
our intention is that all existing con- 
tracts should be safeguarded. 

13.270. A question of drafting: “on 
all the revenues of India, whether Federal 
or provincial ” — we should have liked it 
to have been said “ on all the Federal 
or Provincial revenues.” We are not 
quite sure whether “ Federal ” includes 
us or not. 

Major Cadogan, 

13.271. On paragraph 131, I would like 
to ask the Secretary of State how far, 
if at all, one class of property vested in 
Hie Majesty for the Government of India 
is affected by the allocation, namely 
what, for want of a better phrase, I may 
call Military property, barracks, and so 
on. That apparently is not outside the 


Federal and Provincial sphere, or are 
such properties outside the Federal and 
Provincial sphere? — Do you mean boch 
in British India and in the Indian 
States? 

13.272. Yes? — ^It would fall, I suppose, 
in British India into the Federal sphere, 
and, being in the Federal sphere, it 
would be transferred always remember- 
ing that Defence is a Reserved subject. 
In the case of the Indian States I sup^ 
pose there it would be a question of fact 
whether the land had been taken up 
under paramountcy, or whether it had 
not. In a case where it had not, it 
would be transferred; in the case where 
it had, it would not. 

Sir Ahhar Kydari. 

13.273. In the case of Defence it would 
remain reserved? — ^In the case of Defence 
it would remain reserved, but, techni- 
cally, it would be within the Federal 
field. 

Major Oadogcm, 

13.274. You say property outside the 
Federal field would not be affected by 
this allocation. Therefore, I take it for 
granted that that which is inside will be 
affected ? — ^Yes. 


(The Witnesses are directed to wHhdraio.) 

Ordered, That this Committee be adjourned to Tuesday next at half past Ten 

o’clock. 
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Present : 


Lord Archbishop of Canterbury. 
Lord Chancellor. 

Marquess of ^Salisbury. 

Marquess of Zetland. 

Marquess of Linlithgow. 

Marquess of Reading. 

Earl of Derby. 

Earl of Lytton. 

Earl Peel. 

Lord Middleton. 

Lord Ker (Marquess of Lothian). 
Lord Hardinge of Penshurst. 

Lord Irwin. 

Lord Snell. 

Lord Rankeillour. 


Lord Hutchison of Montrose. 
Major Attlee. 

Mr. Butler. 

Major Cadogan. 

Sir Austen Chamberlain. 

Mr, Cocks. 

Sir Reginald Craddock. 

Mr. Davidson. 

Mr. Isaac Foot. 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Lord Eustace Percy. 

Miss Pickford. 

Sir John Wardlaw-Milne. 

Earl Winterton, 


The following Indian Delegates were also present: — 

IiroiAN States Rbpebsentativeb. 

Six Akbar Hydari. - | Mr. Y. Thombare. 

Sir Manubhai N. Mehta. * 
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lOontinued, 


British Indian Repeesentativbs. 


Dr. B. R. Ambedkar, 

Sir Hubert Carr. 
Lieut.-Col. Sir H. Gidnej’. 
Sir Han Singb Gour. 

Mr. M. R. Jayaker. 

Mr. N. M. Jos!bi. 


Sir Abdur Rabim. 

Sir Phiroze Setbna. 

Dr. S'hafa’at Abmad Khan. 
Sardar Buta Singh. 

Mr. ZafniUa Khan. 


The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon. Sir Samuel Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcolm 
Hailey, G.O.S.I., G.C.I.E., and Sir Pindlater Stewart, K.C.B., K.C.I.E., 

C.S.I., are further examined as follows: 


Chaintiati.J, The Secretary of State will 
give evidence this morning on paragraphs 
106 to 109 of the White Paper, which 
paragraphs deal with Excluded Areas. 

Mr. F. S. Cochs,^ My Lord Chairman, 
on a point of order may I make a sug- 
gestion ? This question was discussed 
yei^terday at Sub-Committee D. We 
have not had an opportunity of seeing 
the record of that Committee and of the 
evidence then given. Would it be of 
assistance to the Committee if the Secre- 
tary of State’s examination this morning 
were postponed a little until we could 
see the evidence given before the Sub- 
Committee ? 

Chairman.'} I am in the hands of the 
Committee in that matter. 

Witness (8ir Samuel Soare),} My Lord 
Chairman, I hope very much that you 
will not postpone this investigation this 
morning. I think the Committee should 
realise that it does place a very heavy 
burden upon me to get up a particular 
body of evidence. I must assume that 
the arrangements will so far as possible 
be followed. I would have thought, sub- 
ject to .what the Members of the Sub- 
Committee think, that it would have 
greatly helped them to have had this 
examination so shortly after hearing the 
evidence upon the subject. 

Chairman. 

13,276. Secretary of State, I take it 
also that you would be willing to deal 
in discussion with any points which 
emerge, partly as a result of the exam- 
ination to-day and partly as a result of 
the examination of the witnesses by the 
Sub-Committee yesterday? — Certainly. 

* Marquess of Salishv/ry. 

13,276. Perhaps the Secretary of State 
would allow me to ask him this. First 
of all, would he let the Committee know 
what the White Paper means by a Par- 


tially Excluded Area.” Of course, it is 
evident to some extent, but perhaps he 
might add to that ? — Yes, my Lord Chair- 
man. At present there is more than one 
type of excluded area under the Govern- 
jiienb of India Act, the types de- 
pending, roughly speaking, upon the 
standard of civilisation in the particular 
area. Lord Salisbury will find a detailed 
description of the backward areas on 
page 166 of Volume I of the Statutory 
Commission Report. He will there find 
set out in some detail the distinctions 
between one kind of area and another. 
We now propose to have two clashes of 
area for these backward districts, namely, 
an area that .would be entirely excluded 
from the Provincial administration and 
an area that would not be entirely ex- 
cluded, but would be subject to the 
Governor’s decision, as to how far the 
Provincial administration should run in 
that area, 

13,277. The Committee has, of course, 
read in Proposal 70 (/) on page 66 of 
the White Paper — that is the special 
responsibility proposal — ^that : the 

administration of areas declared, in 
accordance with provisions in that be- 
half, to be partially excluded areas.” 
That would only be, as it were, a recital 
of what is subsequently going to be done 
in what we are going to discuss this 
morning, I suppose. There is nothing be- 
yond what is repeated in the paragraphs 
now under examination in 70 (/) : it 
is a cross-reference, as it were? — No, it 
is more than that. Paragraphs 106 to 
109 go further than Paragraph 70 (/). 
70 (/) deals with the partially ex- 
clude areas giving the Governor 
special responsibility in the partially 
excluded areas. These paragraphs deal 
also with the totally excluded areas in 
which the whole administration is the 
Governor’ s administration . 
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13.278. I am much obliged. I meant, 
of course, that paragraph 70 was really 
a cross-reference to the partially excluded 
areas recited in the paragraphs that we 
are now discussing? — ^Yes, and there is 
the further point that Lord Salisbury 
should keep in mind, namely, that para- 
graphs 106 to 109 deal also with the 
special safeguards over legislation in the 
partially excluded areas. 

13.279. Yes, Then, still keeping in 
mind the relation between paragraph 
70 {f) and these paragraphs, would the 
Secretary of State say how far these 
paragraphs react upon the North West 
Frontier Province? He will remember 
that there are special provisions in Para- 
graph 70 as to the North West Frontier 
Province. Would part of the North West 
Frontier Province be a partially excluded 
area or all of it ? — No, it would not. 
The North West Frontier area, as 
Lord Salisbury knows, is divided into 
two parts. There is the administered 
part and there are the tribal areas. The 
tribal areas are outside Indian adminis- 
tration altogether. 

13.280. Completely excluded? — Com- 
pletely excluded. The Province itself is 
administered just like any other Pro- 
vince, with one or two specific changes 
due to military reasons, 

13.281. Therefore, the North West 
Frontier Province would not oome into 
question as a partially excluded area at 
aU?— No. 

13.282. Then in regard to these ex- 
cluded areas and partially excluded areas 
there must necessarily be a special staff 
associated with the Governor in whatever 
case it may be. He must have a fi.pecial 
staff to administer them, I suppose? — In 
the excluded areas, certainly. In the 
partially excluded areas, so far as the 
Provincial administration does not cover 
the whole field. 

13.283. It is a question of degree in the 
partially excluded areas? — ^It is a ques- 
tion of degree. 

13.284. The Secretary of State will 
know that several of us have been in tnese 
discussions very uneasy as to where the 
staff is to be drawn from for these pur- 
poses. We anticipate, of course, that 
under the new state of things, if it comes 
into -being, there will be a great diminu- 
tion in the European employees of the 
Government of India and the Provinces, 
and we wonder where all the staff is to 
be raised from which is to take charge, 
let us say, of the excluded areas, or, to 


some extent, of the partially excluded 
areas? — The staff will be just what it i.*? 
now. These Services will not be special 
services for the excluded areas. The per- 
sonnel will be drawn from this or that 
of the existing services. 

13.285. But the staff will have to be 
fairly extensive, will it not? — ^I^o, 1 do 
not think so. I do not see why it s-hoiild 
be any more extensive than it is now. 

13.286. But there will not be the same 
sco-pe as there is now? — For instance, if 
I might give a concrete case, take the 
case of the totally excluded area, nsiniely, 
the Assam area : that is tho really only 
totally excluded area that we p^^opose. £ 
would imagine that so far as numbers go, 
even there the personnel of the staff is a 
comparatively small one. I do not know 
whether Sir Malcolm could give me some 
details about it. (Sir Malcolm Hailey.) 
I think it is actually four or five officers. 
(Sir Samuel Hoa/re.) Sir Malcolm says it 
would be four or five senior officers in 
all the Assam Districts. (Sir Malcolm, 
Hailey.) Superior officers. (Sir Samuel 
Hoare.) Who would, of course, presum- 
ably be Secretary of State’s officers and 
recruited just as they are now. 

13.287. Will Assam be a partially ex- 
cluded area? — No; the Assam tracts are 
totally excluded. 

13.288. And in the same way, the tribal 
area on the North West Frontier is 
totally excluded? — ^The tribal area is out- 
side Indian administration altoc;other, 
and therefore it does not come into these 
proposals at all. 

13.289. That is controlled by the 
Yiceroy himself? — ^Yes, it is controlled 
by the Governor acting as agent for the 
Viceroy, as far as you can accurately 
use the term “ control.” 

Marquess of ’Beading. 

13.290. May I ask a question? I am 
not quite sure that I caught the answer 
that the Secretary of State gave. Did 
you say, Secretary of State, that the 
only totally excluded area that would 
oomje under this disouaision would jbe 
that of Assam? — That is our proposal. 

Marquess of Zetland. 

13.291. Secretary of State, I am not 
quite clear with T^om would the officers 
who are in charge of the excluded screas 
correspond? — ^In the case of the totally 
excluded areas with the Governor. 

13.292. Direct with the Governor? — 
Certainly. In the case of the partially 
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excluded area with the Governor so far 
as they are not working under the Pro- 
vincial Government. 

13.293. That is to say, with the Gover- 
nor’s personal secretariat? — ^Yes, that 
would he so. 

Marquess of Salisbury, 

13.294. Then, may I take the Secre- 
tary of State to the paragraph he re- 
ferred to just now— paragraph 108-- 
which deals with legislation? Frirm 
facie, I gather that no Act of either 
Legislature, that is to say, the Central 
Legislature, or the Provincial Legisla- 
ture, will apply to the partially excluded 
areas, hut by leave of the Governor they 
may? — Yes, that is so. 

13.295. But they may. That is the 
point, is not it? — ^Yes. 

13.296. With or without amendmr-nt. 
When the Viceroy gives leave he may 
say: ** Subject to such amendments ”? — 
Yes. 

13.297. He has complete control in that 
way? — Yes. 

13.298. Now, in those circumstances as 
we have to contemplate the case when 
legislation may apply to them, would the 
Secretary of State kindly look at para- 
graph 109 where he will see, I think, 
that there is a drafting point which has 
got to be borne in mind? I only call 
attention to it because it leads to some- 
thing else. It reads like this : “ Rules 
made by the Governor in connection with 
legislative procedure will contain a pro- 
vision prohibiting the discussion’’ — as it 
reads literally, he must prevent all dis- 
cussion. That is clearly inconsistent 
with what we have just been saying in 
No. 108, that in certain circumstances 
the legislation may apply. It should he 
'‘may,” not “will”? — ^I think Lord 
Salisbury is not drawing a distinction 
between the totally excluded areas and 
the partially excluded areas, 

13.299. I am speaking of the partially 
excluded areas ? — In the case of the 
totally excluded areas discussion is 
barred. In the case of the partially ex- 
cluded areas discussion can be allowed 
under the provisions of Paragraph 100. 

13.300. So it only applies to the Ex- 
cluded Areas, but then there is a sen- 
tence at the end : “ enabling the Gover- 
nor, at his discretion, to disallow any 

« resolution or question regarding the ad- 
ministration of a Partially Excluded 
Area ”? — ^Yes. 


13.301. So I understand (I think that 
is a complete answer) that it will be in 
his power to allow it m the Partially 
Excluded Areas.? — ^Yes, for this reason, 
that in the Partially Excluded Areas the 
administration will be to some extent 
under the Provincial Government, and it 
therefore seemed to us justifiable to draw 
a distinction between a discussion rais- 
ing questions of the Provincial admin- 
istration and a discussion for which only 
the Governor himself was responsible. 

Marquess of Salisbury.^ I am much 
obliged. The Secretary of State has 
entirely disposed of that drafting point. 

Archbishop of Canterbury, 

13.302. May I just ask a supplemen- 
tary question upon that? Is it meant by 
paragraph 109 that the Governor is 
totally prohibited from allowing any ques- 
tion to be asked in the Provincial Legis- 
lature on a matter affecting an Ex- 
cluded Area, or is it only giving him 
power at his discretion to prohibit.? — In 
the case of a Totally Excluded Area 
discussion is barred. In the case of a 
Partially Excluded Area discussion is 
admissible. 

13.303. So that not even any question 
could be asked in the Provincial Legisla- 
ture on a matter which would affect an 
Excluded Area. I can im-agine cases 
arising where the question would be very 
natural? — That is our present intention. 
It has been urged upon us that discus- 
sions may be very dangerous in their 
reactions upon some of these very wild 
districts. I gather that the experts who 
gave evidence last night at the Sub- 
Oommittee very much emphasised that 
reason, and it is because of that that 
we are nervous of discussions about the 
affairs in a Totally Excluded Area. After 
all, there is only one Totally Excluded 
Area in the whole of India, namely, the 
hill tracts of Assam. 

13.304. But, of course, the Governor 
would have perfect power to say, “ This 
is a question which it is not expedient- 
to ask,” and then it is ruled out; but 
this would prohibit him in any sense 
from allowing a question even if it was 
a natural and inoffensive one? — Yes. It 
is one of those difficult questions where 
a good argument could be made on both 
sides. I think I might say in reply to 
His Grace that you do not want to create 
grievances of people wishing to ask a 
question and every time the Governor 
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having to tell the questioner that he 
cannot ask it. But it is one of those 
difficult questions, I quite admit. We 
have been very much influenced by the 
opinion of the men who have actually 
been administering these Backward 
Districts, and they lay great stress upon 
the danger of questions and of dis- 
cussions reacting upon these more or less 
uncivilised tracts. 

Mr. M. R. Jayaker, 

13,306. Then under paragraph 109, as 
you stated, Secretary of State, it is not 
permissible to the Governor to make a 
rule, making it dependent upon his 
discretion to allow discussion or ask 
questions? — Not for a Totally Excluded 
Area. For a Partially Excluded Area, 
yes. 

13.306. I am speaking of a Totally 
Excluded Area? — 'No, under para- 
graph 109 it is not. 

Marquess of Sahsbv/ry, 

13.307. At any rate iwe are quite clear 
that in a Partially Excluded Area there 
may be discussion in respect of the 
Partially Excluded Area? — Yes, with the 
Governor's approval. 

13.308. If the Governor permits it? — 
Yes. 

13.309. By that the Secretary of State, 
of course, means that in respect of those 
areas his Ministers will have the right to 
approach him on .a subject and advise 
him upon it? — Yes. He could act at his 
discretion. 

13.310. They will, therefore, have 
access to him on all these subjects? — ^Yes. 

Marquess of JBeodinp.] May I ask one 
question on that? 

Marquess of Salisbury,'] If you please. 

Marquess of heading, 

13.311. As I understand the language 
of paragraph 109, Secretary of State, the 
Governor only intervenes if he wishes to 
disallow; it is not a question of his 
having to give permission. I am dealing 
only with the Partially Excluded Ajeas. 
There is no question there of his having 
to give permission for a question to be 
asked. As I read the rule, it means 
that he has the power to disallow a 
question or to disallow discussion? — ^That 
is so. 

13.312. But in the ordinary course, as 
I read this rule, there will be the right 
to discuss and the right to ask a question 
and it will only he when the Governor 
at his discretion thinks that the ques- 


tion should be disallowed or the dis- 
cussion prohibited he would then inter- 
vene; that is right, is it not? I read it 
so, because we were discussing it on the 
basis just now that there could be no 
discussion unless the Governor allowed 
it in an Excluded Area. I was pointing 
out that if I read Rule 109 aright that 
is not so. It is the Governor’s discretion 
to disallow .P — In the case of partially 
excluded areas. 

13.313. I am only speaking of that?— 
Yes, that is so. 

Marquess of Salisbury, 

13.314. And if the Ministers may 
advise, then it also follows that the 
members of the Legislature themselves 
may ask to be allowed to discuss it? — 
Yes. 

13,316. And, in point of fact, there 
will be discussions and ought to he dis- 
cussions upon the ‘partially excluded 
areas? — I think there might be. The 
Provincial Administration, as I say, will 
be functioning in the area. You could 
not withdraw that field totally from the 
discussions of the Provincial Legislature. 

Earl Peel,] But the discussion I sup- 
pose will be only so far as the Provincial 
Government has authority over the 
partically excluded areas. It will not 
apply to that portion of the administra- 
tion which is restricted to the Govern- 
ment. It will not apply over the two 
fields. 

Marquess of Salisbury. 

13.316. It will not apply to the ex- 
cluded areas? — ^It will not apply to the 
totally excluded areas, hut there will not 
he two kinds of Government in the par- 
tially excluded area. There will be the 
Provincial Government controlled to the 
extent that the Governor thinks fit. 

Earl Peel. 

13.317. I gather that in the partially 
excluded areas there was a sort of 
divided authority, was there not? — No, 
the administration is the Provincial 
administration, but subject to these safe- 
guards in the hands of the Governor. 

13.318. So there might be no restriction 
therefore? — No, there might not be. 

Marquess of Salisbury. 

13.319. This question might arise out 
of what Lord Peel has asked the Secre- 
tary of State: Could ‘he give us some 
idea of in what respect an area would 
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be dealt with as partially excluded P 
'Would it be, say, law and order excluded, 
or would it be a certain area of 
subject excluded, or a certain 
territorial area excluded ? — No, it 
would not be a territorial area ; 
it would be the exclusion of certain sub- 
jects. Let me give Lord Salisbury one 
or two cases that occur to me. The kind 
of cases that might make a great deal of 
trouble in these areas would be cases 
dealing with the transfer and possession 
of land. The Governor, probably, would 
exclude the Provincial legislation or the 
Provincial type of administration to that 
extent from the backward tract. Again 
in the case of the administration of the 
police,- in certain of these areas, I am 
told that law and order is very 
effectively maintained by the headmen of 
the villages. In an administrative case 
of that kind, I imagine that the 
Governor would exclude the ordinary 
police administration from the backward 
tract. 

13.320. But, in respect of all those sub- 
jects which are excluded, the Ministers 
would be in a position to approach the 
Governor and advise him to make 
changes? — ^Yes; in a partially excluded 
area they would be. 

13.321. That would be so. And the 
members of the Legislature in the same 
way, unless they were definitely for- 
bidden from discussing it, might press 
the responsible Government to approach 
the Governor? — ^Yes. 

13.322. I only want the Committee to 
have it quite clearly in their minds. 
Even in the case of partially excluded 
areas, and even in those parts of the 
administration which are excluded, there 
the local legislatures and the local 
government would still have an oppor- 
tunity of access and influence. That is 
what is intended? — Yes, and Lord Salis- 
bury will remember that they do have 
that access now. In all the partially 
excluded areas in our scheme there is 
possible this kind of discussion and 
influence now. In the partially ex- 
cluded areas, we are really going on very 
much with what is the present pro- 
ceeding. 

Archbishop of Canterbury, 

13.323. Secretary of State, just one 
question on paragraph 106 ; His 
Majesty will be empowered to direct 
by Order in Council that any area within 
a Province is to be an ‘ Excluded 


Area ’ or a ‘ Partially Excluded Area.’ ” 
Would that mean that the Governor 
would consult the Provincial Legislature 
on the matter before he came to this 
decision, or would he decide entirely, so 
to say, off his own bat.^ — The object of 
paragraph of 106 is really this: I think 
we intend, subject to what the Committee 
say, to put in a schedule of these totally 
excluded areas and of the partially ex- 
cluded areas in some form in the Consti- 
tution Act. The kind of contingency 
therefore that His Grace contemplates 
would not arise. It will be in the Con- 
stitution Act; but it IS necessary to have 
provisions for making future alterations 
in the boundaries. We do not contem- 
plate that it will be necesssary in the 
future to bring in new tracts; we rather 
contemplate that as the standard of 
living rises in some of these tracts, so 
it may be possible in the future to bring 
them more under the general adminis- 
tration, but, apart from that, I think 
it is necessary to have some power resid- 
ing in the Governor-General and the 
Governor to make alterations of a small 
kind in the actual Frontiers, and nothing 
more than that is contemplated under 
paragraph 106 ; but if the Committee 
thought fit, I think there is a good deal 
to be said for having a schedule of these 
areas actually in the Act. It will then 
show that the framers of the Act have 
no intention of withdrawing large tracts 
of territory from the ordinary adminis- 
tration in India, and it will also show 
definitely the kind of tracts that we have 
in mind. 

13.324. Any such schedule would be 
subject to power given in the Act for 
revoking or altering the schedule? — That 
is what paragraph 106 does. 

13.325. That would be included in the 
Act? — ^The form, your Grace, that it 
would probably take, would be that of an 
Order in Council; the form which the 
revocation of any provision, including 
those relating to backward tracts, would 
take, would probably be that of an Order 
in Council. 

13.326. But the power to vary the 
schedule which would be included in the 
Act would be safeguarded in the Act 
itself? — As at present proposed, it would 
rest with the Governor and the Governor- 
General. 

Marquess of Salisbury. 

13.327. I think His Grace means that 
if it was put into the schedule there 
would be words in the Act giving powei- 
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to apply paragraph lOo even in the case 
of a schedule to an Act of Parliament — 
Subject :o .what restrictions Parliament 
liked to put upon those powers. It might 
define the power of alteration as the 
power of altering small details of boun- 
daries, and for any bigger question it 
might prescribe the procedure of Order 
in Council here. 

Sir Austen Chamberlain, 

13.328. Paragraph 106, as I read it, 
deals entirely with Orders in Council? — 
Yes. 

13.329. “ His Majesty will be em- 
powered to direct by Order in Council ” ? 
— ^Yes. 

13.330. Or by an Order in Council to 
vary those orders? — ^Yes. 

13.331. “ His Majesty in Council 
means His Majesty advised by the Secre- 
tary of State? — Yes. 

13.332. Then the Secretary of State 
has once or twice said ; ‘‘ The Governor- 
General or the Governor ”? — Yes. 

13.333. advised by the Governor- 
General or tbe Governor ? — ^Yes. 

13.334. But it is not proposed, is it, 
that there should be any Orders in 
Council issued on the advice of the 
Viceroy? The authority to tender advice 
to the King would be the Secretary of 
State? — ^That is so. 

13.335. And, in so far as the Viceroy 
or the Governor comes into it, it is as 
an adviser to the ’Secretary of Stated — 
Yes, the Governor at his discretion, that 
is to say. 

Lord Harding e of Fenshurst, 

13.336. Should that not be defined.? — 
It would have to be defined in tbe Act, 
no doubt. 

Marquess of Zetland. 

13.337. Secretary of State, paragraph 
107, the first two lines, clearly refer to 
partially excluded areas in which the 
Governor will be declared to have a 
special responsibility. The next two lines 
in the same paragraph appear to deal 
with wholly excluded areas; is that so? 
— ^Yes. 

_ 13,3^. With regard to the administra- 
tion in ^ the partially excluded areas, 
there will be, as I understand it, a 
system of dual control? — It is control 
subject to tbe Governor's supervision. 
There would not be two administrations. 
There is one administration applied to 
the backward tract in the way that the 
Governor says it should be applied. 


13.339. Yes, but I am looking at the 
question from the point of view of the 
District Officer.? — ^Yes. 

13.340. In the case of a partially ex- 
cluded area, will the District Officer 
correspond exclusively with the respon- 
sible Government, or will he correspond 
in respect of certain subjects direct with 
the Governor to the exclusion of the 
responsible Government ? — He would 
carry out the Governor’s instructions as 
to how he should correspond. The 
Governor would be perfectly free to make 
wbat rules be thought fit. 

13.341. I see. Then the Governor 
might instruct the District Officers to 
correspond direct with him in respect of 
certain subjects of the administration. 
Is that so? — He might, certainly, if he 
wished. I imagine what would happen 
(I do not know what Sir Malcolm would 
say about this) would be that he would 
ask to be informed upon certain cate- 
gorical types of questions, and he would 
ask to have certain papers always sent 
to him and to be kept informed, to take 
a concrete instance, when the man on 
the spot disagreed with what people wore 
trying to make him do. 

Sir Hari Singh Gour. 

13.342. Is that your conception of the 
Governor-GeneraPs special responsibili- 
ties generally? — No, I am dealing now 
with tbe partially excluded areas. 

13.343. Yes, but that is covered by 
paragraph 70, clause (/), Are your re- 
marks confined only to paragraph 70, 
clause (/) ? — Yes. I am dealing now with 
the excluded areas only, (Sir Malcolm 
Hailey.) I think that we might envisage 
the partially excluded areas as under 
ordinary district administration in all 
their incidents, but with the power to 
the Governor to override Ministers in 
discharge of the special responsibilities 
for those areas, and in pursuance of that 
power he might give directions that par- 
ticular classes of cases referring to those 
areas should always oome to him. I 
would myself imagine that they would 
come up in the ordinary way to the 
Secretariat, but the Governor, in order 
that he might be kept informed as to 
what was happening in those partially 
excluded areas, would direct that certain 
classes of cases should always come to 
him^ after they had been seen by the 
Minister, and in that way he would be 
able to discharge his special responsibili- 
ties and, if necessary, override tbe 
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Minister. But for all ordinary purposes 
those partially excluded areas would be 
part of the general administration, that 
is, for administrative purposes, but for 
legislative purposes there might, under 
the provisions of paragraph 108, be cer- 
tain Acts which did not apply to them 
or, under the second part of paragraph 
108, there might be special regulations 
which did apply to them. That is for 
legislative purposes; but I have described 
the position above for administrative 
purposes as being one of ordinary admin- 
istration subject to any special orders 
given by the Governor in discharge of 
his special responsibility. 

Marquess of Zetland. 

13.344. I think I see how it would 
work in practice. What you have said 
would apply, would it, to the administra- 
tion of a special regulation passed by the 
Governor for a partially excluded area? 
What I mean is this . Supposing the 
Governor enacts a special regulation for 
a^ partially excluded area, the administra- 
tion of that regulation would come in the 
first instance to the Secretariat of the 
responsible Government? — ^Yes. 

13.345. But it would have to come up 
to the Governor in addition to that?— 
Yes. 

Lord Banheillour. 

13.346. Secretary of State, I will just 
go back for one moment to the point 
Lord Salisbury made. The word provi- 
sions ” in paragraph 70, I think it is, 
really means the regulations; it is the 
same thing as the regulatfions under 
paragraph 108, is it not, or does it con- 
template anything else?— (Sir Samuel 
Koare.) I do not quite follow the 
question. 

13.347. Paragraph 70 (/) states : “ The 
administration of areas declared, in 
accordance with provisions in that behalf, 
to be partially excluded areas Those 
provisions are really the same thing, are 
they not — I ask the question — as the 
regulations under paragraph 108? — Para- 
graphs 106-109. 

13.348. T meant particularly that the 
Governor would be empowered to do 
various things and you use the word 
'‘regulations’’? — ^Yes, but it is wider 
than paragraph 108; it is paragraphs 
106-109. 

13.349. It refers to what will be pro- 
visions in the Act as well as to regula- 
tions of ^he Governor and Orders in 


Council? — Yes. It refers to all the 

powers in paragraphs 106-109. 

Archbishop of Canterhury. 

13.350. Might I supplement that. 
Surely as paragraph 70 (/) is drafted, 
these provisions merely refer to the 
declarations of certain areas to be par- 
tially excluded areas. It is “ in accord- 
ance with provisions in that behalf ” — 
that IS the declaration of certain areas 
to be partially excluded areas. It does 
not refer as it stands to paragraphs 
106-109 .P — ^I think His Grace is right. It 
does specifically deal with paragraph 106, 
but it is intended to bring in paragraphs 
107, 108 and 109 by inference. 

13.351. Then paragraph 70 (/) does not 
quite carry out what is intended as it is 
drafted? — I will certainly look into the 
question of drafting. I think it does but 
1 will look into it. 

Ix>rd Ranheillour. 

13.352. 1 think that is cleared up as 
far as it can be cleared up for the 
moment. Would it be true to say, speak- 
ing very generally, that the position of 
the Governor with regard to an excluded, 
or perhaps to some extent, to a partially 
excluded area in a Province, would be 
very similar to that of the Governor- 
General with regard to reserved services. 
There would be an analogy botiveen the 
two? — There would be an analogy cer- 
tainly between the Governor-General .with 
the reserved services and the Governor 
with the totally excluded areas, but not 
the Governor with the partially excluded 
areas. 

13.353. Except in regard to certain 
subjects which were therein reserved to 
him under his own regulations? — Yes; 
but I do not think that makes an 
analogy. The things are really in differ- 
ent categories. In the one case, depart- 
ments are actually reserved; in the other 
case, they are not, and I think the 
analogy is between the Governor-General 
with the reserved departments and the 
Governor of the Provinces with the re- 
served areas. 

13.354. Would you say that paragraph 
23 on page 12 of the WTiite Paper would 
really apply in the Provinces? It says 
“ Although the reserved departments will 
be administered by the Governor-General 
on his sole responsibility, it would be im- 
possible in practice for the Governor- 
General to conduct the affairs of these 
departments in isolation from the other 
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aciivitids (ji ins Governinent, and undesir- 
able tiiat he should attempt to do so, 
even il it were in fact possible Would 
he not have to explain and discuss his 
policy with regard to excluded areas with 
his Provincial Ministers.? — I think in the 
case of Partially Eixcluded Areas cer- 
tainly and in the single case of the one 
Totally Excluded Area, just as much as 
he wished to. I do not at all want to 
see an irrevocable division between the 
two. The whole basis of our proposals is 
assumed to be the basis of co-operation. 

13.355. There might be persons who 
would have their representation in the 
Province who might have interests in 
the Excluded or Partially Excluded 
Areas, and naturally they would press 
him on his policy with regard to them.? 
— -Oertainly, and that is the case now. 

13.356. What would be the difference 
between the Governor's power in a 
Totally Excluded Area and the Chief 
Commissioner’s power in a Chief Com- 
missioner’s Province? — The Chief Com- 
missioner in the Chief Commissioner’s 
Province is really much more a Federal 
officer at the head of a Federal unit. 

13. 357. You only propose to have one 
Totally Excluded Area, do you not?— 
That is our proposal. 

13.358. Is there any advantage in 
having that attached to the Province at 
all rather than the Commissioner’s Pro- 
vince? Is it not large enough.? — ^The 
whole basis of our proposal is that this 
particular area is so distinct in many 
ways from the rest of India that it has 
to 'be excluded altogether from the 
ordinary administration. A Chief Com- 
missioner’s Province does not go half as 
far as that. 

13,369. Then the Governor of Assam, 
I suppose it would be, would have cer- 
tain powers in this area as a Chief Com- 
missioner would have in Baluchistan, 
would he? — It is very difficult to draw a 
close analog, because Baluchistan is such 
a very unique territory in many ways 
with the interlocking of the Indian 
States and so on, and the tribal tracts. 

13.360. Then in the Andaman and 
Nicobar Islands, I would say ? — ^He would 
have greater powers. 

13.361. Might it not (I do not ask you 
for an immediate answer to this question) 
be desirable, having regard to the very 
special circumstances o>f this area and 
the fact that it will require greater 
powers, that he should not be open to 
any kind of pressure from the Provincial 


Legislature and Ministers? — That is just 
the object of paragraph 109. 

13.362. But might not it be better 
secured by putting it under a Chief 
Commissioner with perhaps wider powers? 
— ^I think exactly the opposite would be 
the result, and I think by making it a 
Commissioner’s unit jou will then bi'ing 
it into exactly the same kind of category 
as these other Commissioners’ units, in 
which theie would be likely to be much 
more influence and interference brought 
to hear from the politicians. 

13.363. Federal pressure in the Chief 
Commissioner’s Province .? — It does not 
matter which. If Lord Rankeillour has 
in his mind a preference for bringing an 
area like this directly under the Gov- 
ernor-General and taking it out of the 
Governor of the Province, I think he 
wiU ffnd that that change would be a 
mistake, for this reason; It is very im- 
portant for these districts to have people 
dealing with them who really kno-w in de- 
tail the local social and economic con- 
ditions. We are definitely of opinion, 
after ’some of the most expert opinion 
upon it, that they are much more likely 
to be treated sympathetically and in- 
telligently if directly connected with the 
Province, that is to say the Governor 
of the ftovinoe, rather than with any 
more centralised machinery. Our pro- 
posal is definitely, as we believe, in the 
interests of the Backwards Tracts. 

13.364. I may say that all I was 
driving at was that it should be rather 
the special responsibility of the Governor- 
General than be mixed up with any Pro- 
vincial politics? — I do not think it is 
mixed up with any Provincial politics. 
Under paragraph 109 we have gone as 
far as we can to prevent it being mixed 
up with Provincial politics, 

13.365. It is just a matter of opinion. 
You have come to the conclusion that 
the special interests will be protected in 
fehat way? — That is the definite view of 
the people I have consulted both on the 
spot and here. 

13.366. Then might I ask for a moment 
about the internal powers of the Gover- 
nor. For instance, will he he able to 
have his own special police force for the 
Excluded Areas which work under him 
directly? — ^He could have whatever he 
wanted. 

13.367. And the money for that will 
be non-votable? — ^Yes. 

13.368. Now the only other thing I 
want to ask you is this. I presume that 
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in various places there are groups oi 
scattered aboriginal tribes which it would 
be impossible to make excluded areas, 
and yet you might want completely to 
exclude them from the ordinary Provin- 
cial Government. Could you have any- 
thing in the nature of some special in- 
spection or protection of them.P — I can- 
not think of any group of that kind 
that it would be likely that we should 
want to exclude from the Provincial ad- 
ministration. There is at present a pro- 
cedure to deal with these scattered bodies 
of backward people under an Act called 
the Scheduled Districts Act of 1874, and 
I think in any new constitution there 
would have to be similar powers of that 
kind. The difficulty. Lord Rankeillour 
will see, is really a practical difficulty. 
You have got these small bodies of people 
scattered in and out of the ordinary 
life of a Province. Practically it would 
be quite impossible to exclude them from 
the Provincial Legislature. What you 
can do under this Act is to ensure that 
there is special treatment for them. 

13,369. Will that be definitely con- 
tinued in the Constitution Act? — (Sir 
Malcolm Hailey,) The Scheduled Districts 
Act of 1874 is an Indian Act, and, 
subject to anything that may be said 
in the Constitution Act, that would still 
remain in force. The Committee may 
have to consider afterwards how far they 
would provide specially for the continua- 
tion of the Scheduled Districts Act, The 
effect of that Act is that in regard to 
certain areas referred to in the Act the 
Local Government can, with the permis- 
sion of the Governor-General, restrict 
the application of certain Acts or apply 
new Acts to it only with modification, so 
that where you have scattered tribes like 
the Gonds and Bhils and tribes which 
are widely scattered in some parts like 
the Central Provinces you can by that 
provide that land legislation, for in- 
stance, shall only apply to them in a 
particular way. It might be neces- 
sary, in considering the Constitution 
Act, to say how far the iScheduled Dis- 
tricts Act should be modified or not. 

Lord Boffikeillour,'] You might put a 
clause in the Constitution Act continuing 
certain Indian Acts specified in a 
schedule to the Constitution Act, might 
you not — incorporating them. That 
would be a subject for consideration. 


Marquess of Salisbury, 

13.370. Let us be clear about this. 
What I understood from Sir Malcolm was 
that this power is in the hands of the 
Local Government.? — Subject to the issue 
of notification by the Governor-General in 
Council. 

13.371. So that, if it were simply em- 
bodied in the Constitution as it stands, 
that would be in the power of the re- 
sponsible Government of the Province? — 
Yes. 

Lord Bankeillour. 

13.372. I think you have specially in 
your mind, have you not, Sir Malcolm, 
cases such as the law relating to fore- 
closure and restraint and such like 
matters? — Yes. 

13.373. Might it not be desirable to put 
a more definite provision as part of the 
Constitution, perhaps on the motion of 
the Governor, applying the provisions you 
want, whether they are in the Depressed 
Classes Act or not, to the partially ex- 
cluded areas? — (Sir Samuel Hoare,) 
Lord Rankeillour, if I may intervene, I 
think is raising a new point. In the 
parbially excluded areas we retain these 
powers. 

13.374. You have retained them? — ^We 
have, yes. 

13,375., Under the Depressed Classes 
Act? — ^In the partially excluded areas 
the Governor is free to apply what 
legislaton he likes at his discre- 
tion. I understand Lord Rankeillour 
to be dealing with the difficult case of 
scattered backward tribes .who are not 
inhabiting excluded areas at all. 

13.376. Yes; and I think my last ques- 
tion ougtht not to have been “ partially 
excluded ’’ — I meant the scattered tribes. 
What I was asking was : Could not pro- 
visions for their protection — ^whether 
there are enough in the Depressed 
Classes Act or not — be incorporated in the 
Constitution Act? — (Sir Malcolm Hailey.) 
It would require a rather careful study 
of the exact provisions which would have 
to be undertaken. 

Archbishop of Canterbury.^ May I ask 
what Lord Rankeillour means by the 
Depressed Classes Act? 

Lord Bankeillour. 2 I meant the 
Scheduled Districts Act — I beg your 
pardon. 

Sir Hari Singh Gour, 

13.377. Are not there already pro- 
visions in the various local Acts protect- 
ing these backward classes and tribes 
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hke the Gonds and Bhils? — In some 
cases there are, but there are some 
tracts of country like the Kumaun Divi- 
sion of tJie United Provinces, where the 
Scheduled Districts Act applies, and 
under that Act there h|ive been certain 
restrictions on the powers of the Civil 
Courts. It was those cases that I was 
thinking of. They are not very numerous 
because actually the areas now under 
the Scheduled Districts Act correspond 
fairly closely with the areas which it is 
proposed to bring under the definition 
of partially excluded areas, but there 
might be some cases lying outside those 
to which I understood Lord Bankeiliour 
alluded, which might have to be pro- 
vided for by some such provision as the 
Scheduled Districts Act. That would 
require examination in detail to see how 
far they still exist. 

Lord Ilankeillour,'] If the point is 
seized, I will not press it any further. 

Sir Begi'imld Craddock, 

13.378. Secretary of State, I had been 
intending to put some questions about 
the Sch^uled Districts Act, That has 
already been dealt with to a great ex- 
tent, but 1 want to know whether a 
partially excluded area means exclusion 
from the Constitution Scheme, that is 
to say, would they be constituencies in 
those areas, or would they be excluded 
from sending representatives to the 
Legislative Council? — (Sir Samuel 
Soare,) They would be, Sir Beginald, m 
the same position as they are now. I 
am told that in certain cases they are 
divided into constituencies; for instance, 
I believe, in some parts of Chota Nagpur. 
That presumably would continue, but it 
would be for the Governor to use his 
discretion as to whether it should con- 
tinue and as to how far it should con- 
tinue. 

13.379. Supposing he did not consider 
that the inhabitants of an area of that 
kind were really fit to exercise the fran- 
chise, would not he be able to nominate 
somebody to the Legislative Council who 
would foe able to represent in that Council 
the interests of those aboriginals; for 
example, I believe that in Bihar .and 
Orissa, for some oonaiderahle time, the 
interests of the aboriginals were served 
on the Council by the nomination of a 
missionary? — (Sir Malcolm Sailey,) Per- 
haps 1 might, for the information 
of the Joint Select Committee, point out 
that there is in paragraph 172 of the 


first volume of the Statutory Commis- 
sion’s Report a certain amount of detail 
given as to the existing representation 
enjoyed by what would in future be called 
the partially excluded areas. It says, for 
instance, that in Bihar and Orissa the 
aboriginals have in three of the con- 
stituencies a definite preponderance, and 
have elected two of their own Members 
in three of those constituencies. 

Chairman, 

13.380. Will you give me that Tefereno© 
again, Sir Malcolm .P — It is at page 160, 
Whereas in the remaining seven con- 
stituencies the representatives are not 
those of thte aboriginal clasees at 
all. So with regard to Madras and 
with regard to Assam it gives details 
of the existing representation. It is pro- 
vided in the White Paper that there shall 
be special representation for the local 
Councils, for the backward areas, on 
page 93. It is proposed there, for in- 
stance, that in Bihar there should be 
as many as seven special representatives 
and nine in Assam. (Sir Samuel JEoare,) 
We have not specified .as to how those 
representatives should be selected. 

Sir Fhiroze Sethna, 

13.381. They will not be nominated .P — 
We have not made any specific proposal, 

13.382. There is to be no nomination 
in the Provincial Legislature? — ^That is 
what we have generally said. Generally 
speaking, that is the case, font it should 
be noted that in Appendix III at page 91, 
sub-section (7), we have stated that in 
those exceptional cases the method of 
filling seats assigned to representatives 
from badkwaxd areas is still under in- 
vestigation and the number of seats so 
assigned would he regarded as provi- 
sional. T would like the Committee and 
the Delegates, if they would, to regard 
this as a very exceptional case and not 
necessarily apply to it all the principles 
that might foe applicable everywhere else. 
It is a definite exception. 

Mr. M, B, Jayaker, 

13.383. Does the White Paper give 
them representation in the Federal 
Legislature? If you will kindly turn to 
page 90, Appendix II, where you have 
got a list, at the bottom of that list on 
the left-hand column is the heading ; 
“Non-Provincial”? — ^Yes; we do not 
give them any representation in the 
Federal Legislature. 
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13.384. "Sou do not include them in the 
(words “Non-Provincial''? — ^No. 

13.385. I want, therefore, to know 
whether they are mentioned anywhere in 
this list? — They are not mentioned pur- 
posely. We somehow felt that one or two 
representatives in the Federal Legislature 
really would not effectively represent 
their interests. 

13.386. I am asking this question be- 
cause I have a recollection that the 
Statutory Commission recommended that 
they might be given one or two seats in 
the Centr?l Legislature? — ^Be that as it 
may, it is really a question for us to con- 
sider whether one or two selected persons 
from these admittedly very backward 
areas, with very little in common with the 
Federation as a .whole, are really going 
to advance the interests of the backward 
tracts. 

Sir Phiroze Sethna, 

13.387. The same argument would 
supply to the Provincial Legislatures? — 

I do not think so, because in the Pro- 
vincial Legislatures you can give 
obviously a more effective representa- 
tion ; in the Federal Legislature 
obviously they could not have more than 
one or two, whereas in a Provincial 
Legislature, for instance, Bihar, we sug- 
gest they should have seven, and that is 
an effective body. 

Dr. B. B. Amhedkar, 

13.388. In Assam, there are nine? — In 
Assam there are nine. 

Sir Beginald Craddock, 

13.389. You mentioned, Secretary of 
State, that the only totally excluded 
areas outside the North-West Frontier, 
and so on, were to be found in Assam. 
There are also the Chittagong Hill tracts 
about which I have no doubt Lord 
Zetland would know, but, as they are 
on the borders of Burma near the Arakan 
Hill tracts, they would fall into the same 
category as the excluded portions of 
Assam, and the same no doubt would 
apply to the similar areas in Burma?-— 
I do not know whether Sir Reginald is 
asking me a question. If so, 1 am not 
quite sure what it is. 

13.390. I wondered whether when you 
said confined to Assam," you had in 
mind also the Chittagong Hill tracts and 
the parallel areas in Burma? — ^Yes, I had 
first of all in mind the Chittagong area 


and, under our proposals, we treat that 
as partially excluded and not totally ex- 
cluded. We think it does differ in some 
respects from these rather wilder hill 
tracts in Assam. As to Burma, I think 
we had better discuss the Burma ex- 
cluded areas when we come to the more 
detailed consideration of Burmese ques- 
tions. 

13,391. The only reason I mentioned 
that was because one of the witnesses 
yesterday put forward the plan that geo- 
graphically and administratively there 
were certain areas which are now in- 
cluded in Assam which had better be 
brought under the same administration 
as the parallel areas on the borders of 
Burma. I have mentioned this because 
it interested me. The suggestion came 
from an Assam officer. I should not 
have dared to suggest it even? — I am 
always a little nervous of starting upon 
a new delimitation of Frontier Provinces, 
and so on. I do not know what Sir Mal- 
colm Hailey would say from his experi- 
ence on a point of that kind. (Sir 
Malcolm Hailey,) The definite suggestion 
made was that there were certain areas 
in the Assam Hill tracts which were so 
similar to neighbouring areas in Burma 
that it might be possible to constitute a 
new Chief Commissioner's charge taking 
up both the Assam and the contiguous 
Burma tracts. I think that would be a 
point upon which the Government of 
India would have to be consulted, par- 
ticularly with reference to the strategic 
position and also the question of commu- 
nications, before it would be possible for 
the Secretary of State to commit himself 
to any opinion at all. 

Sir Sari Singh Gour, 

13.392. And not forgetting^ the ques- 
tion of finance? — The communications are 
of extreme difficulty there. 

Major Attlee, 

13.393. Was the suggestion a Sub-Pro- 
vince of Burma?— Yes, a Sub-Province 
which would probably, according to the 
witness, have to be administered from 
Burma, but if Burma is to be separated, 
the whole question of the strategic posi- 
tion on the North-West Frontier would 
have to be taken into consideration. 

Chairman,'] It is perhaps doubtful 
whether that matter can usefully be 
pressed any further this morning, Sir 
Reginald. 
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Sir Beginald Craddock. 

13,394. There was another point which 
was raised yesterday upon which 1 
should very much like to put a question 
to the Secretary of State. In the Central 
Provinces, these aboriginals are, you 
might say, scattered in almost every 
district of the Province, and, indeed, in 
Berar too the Korkus are a special 
aboriginal class. All these areas are 
included in certain special districts of 
the ordinary law, and administration 
goes on in those areas and always has, 
hut, at the same time, the interests of 
the aboriginal and backward tribes are 
apt to be sacrificed if you do not have 
some measures for protecting them. In 
the Central Provinces, there was recently 
a measure to prevent the alienation of 
land, to protect them and their lands 
from alienation. That was certainly 
right, and certainly should have been 
done earlier, but one of the reasons why 
you do not get legislation of that kind 
put forward is that the communities 
themselves are so scattered under 
entirely different officers that cases for 
the necessity do not come to light until 
a great deal of the mischief has already 
heen done. The two witnesses yesterday, 
who were extremely anxious about the 
welfare of these tribes both in and out- 
side the forests, wanted some special 
protection for them. It can hardly be 
geographical -except in a few oases like 
the Chanda Zemindari, but it requires all 
the same someone who is specially 
charged with that duty, and I put it to 
the witness, and I also ask the Secretary 
of State about that, whether he would 
also take into consideration the possi- 
bility of attaching to the Governor’s 
charge such a post as that of superin- 
tendent of aboriginal tribes. It would 
only want one officer of that kind who 
would visit all these places in the Pro- 
vinces, and see how far the interests of 
those tribes were being looked after by 
the several District Officers into whose 
charge they happened to fall. Such an 
officer would then keep the Governor 
informed of any measures that were 
necessary for the protection of these 
tribes, whether as regards liquor laws, 
which would have to be very carefully 
extended towards these areas, or money- 
lenders, litigation, and so forth. One 
point that the witnesses made was that 
there were tribal customs and laws of 
these tribes, but such laws had not been 
recognised, and they were dealt with 


under the ordinary law, mainly that 
applicable to the Hindus. I wanted to 
know whether the Secretary of State 
would ibe prepared to consider an appoint- 
ment of that kind on the Gk>vernor’s* 
charge? — (Sir Samuel Hoare.) The diffi- 
culty is that Sir Reginald’s proposal 
really goes a very long way, and it might 
go further than I think he would desire. 
He admits himself what is the state of 
afFairs now, namely, that these scattered 
people are also subject to the ordinary 
law of the Provinces. 

Sir Sari Singh Gout, 

13.395. Modified by special laws acting 
in their favour? — ^Tbe Scheduled Dis- 
tricts Act and other Acts. 

13.396. And modified by special laws 
acting in their favour? — ^And by special 
local laws enacted in their favour. It is 
going a long way to give the Governor 
a special officer acting under him with a 
responsibility for dealing with questions 
that really cover the whole administra- 
tion. That is the practical difficulty. J 
would have thought myself that the way 
to deal with these scattered people is 
rather on the lines of the Scheduled 
Districts Act and the existing local legis- 
lation, rather than to set up that kind 
of special organisation, but 1 do not 
know what Sir Malcolm Hailey would 
say about it. (Sir Malcolm Hailey.) I 
gather that the proposals made by the 
witnesses yesterday and, to a certain 
extent, endorsed by Sir Reginald 
Craddock, were that there should be a 
special adviser for the Government in 
regard to these particular people in their 
particular areas. It was not, as I 
understand, the intention to give the 
Governor any special powers, nor was it 
proposed to bring these special areas 
under regulation as partially excluded 
areas. The matter was one for advice 
only. 

Sir Begmald Craddock. 

13.397. Tes, that is so, Sir Maloolm. 
What is required is a peripatetic officer 
who would find out the actual facts in 
these various places, find out whether 
the various officers concerned, in the 
administration were looking after or 
failing to look after the interests of these 
tribes and bring those facts to the notice 
of the Governor who would then take 
action or not as he thought fit. It is a 
question of intelligence and information 
about these tribes more than any inter- 
ference with administration, except in so 
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far as^ tlie resul't of such reports might 
le^ him hy means of the Scheduled Dis- 
tricts Act or in exercise of his own re- 
sponsibilities to such people to take 
action for their better protection? — ^If I 
might say so, Sir, I think that that is 
a point which might well be considered 
as a recommendation, though it is a de- 
cision that would have to rest with the 
local government itself. 

13.398. Yes? — The local government in 
effect would be creating an officer similar 
to that which has been created in some 
^ovinoes for looking after the special 
interests of depressed classes; in others^ 
for looking after the special interests of 
labour, and, in one Province, for looking 
after what are known as the criminal 
tribes. Most of those officers are 
advisory, and their posts were created 
by the local government themselves in 
order to obtain the necessary informa- 
tion and advice. 

Mr. M. It, Jayaher. 

13.399. Might I just clear up one 
point which arises out of the questions 
put by Sir Reginald Craddock. Under 
the White Paper Scheme, as you have 
it here, there is nothing which allows 
the Governor to enjoy special respon- 
sibilities over any backward tract unless 
that backward tract is declared to be a 
partially excluded area? — ^That is so. 

13.400. Or a totally excluded area? — 
That is so. 

Marquess of Salisbury. 

^ 13,401. Is that quite clear, that out- 
side an excluded or partially excluded 
area the Governor has no special re- 
sponsibilities to look after the aboriginal 
tribes? — Save in so far as it might come 
under any of his special responsibilities 
described in Proposal 70. 

Archbishop of Canterbury. 

13,402. But these deal only specifically 
with partially excluded areas. Mr. 
Jayaker has just anticipated the diffi- 
culty which I have. I understand there 
axe these what may be called special 
areas which are dealt with now, I under- 
stand, under this particular Scheduled 
Districts' Act, but they are quite differ- 
ent from .partially excluded areas. The 
Governor has a special responsibility for 
partially excluded areas, hut I think Mr. 
JTayaker is right; there is nothing in the 
White Paper to give him any special re- 
19355 


sponsibility over these special areas? — 
That is so. (Sir Samuel JELoare.) The 
answer is that it is so as His Grace 
suggests. 

Marquess of Zetland. 

13.403. Might not that come under 
paragraph 70 (6)? Might they not he re- 
garded as minorities ? — They might he 
minorities, but it is also conceivable that 
they might be majorities in a particular 
district. 

13.404. Not all over India? — Might 
they not be a majority in a Province? 

Sir Phiroze Sethna."] Never in a Pro- 
vince. 

Mr. M. B. Jayaher. 

13.405. There is no provision like para- 
graph 108 with reference to minorities? 
—No. 

13.406. Therefore, that provision can 

be applied to a backward tract only in 
the event of its being declared by His 
Majesty in Council as -a partially ex- 
cluded area ? — ^Yes. (Sir Malcolm 

Hailey.) I described the officer as an 
adviser to the local government, not 
necessarily to the Governor, and I think 
that was Sir Reginald Craddock's own 
definition of him too. 

Sir Beginald Craddock. 

13.407. I only want to know whether 
the Secretary of State will consider any 
method of getting round or of extending 
the special powers of the Governor to 
cases of this kind. They are territorial 
in a sense hut not in a compact sense. 
They come under the case under 
investigation simply because of the 
nature of the inhabitants and they 
might he found in a corner of one 
district or in a corner of another district, 
but they are so scattered that it is very 
difficult to treat them under the 
Scheduled Districts' Act, for example? — 
(Sir Samuel Hoare.) Certainly, we will 
look into the point. It has not been 
absent from our minds. The difficulty is 
the practical difficulty of dealing with it. 

Marquess of ZetUmd. 

13.408. Secretary of State, surely it 
.would he held to come under paragraph 
70 (b), which says “ In the administra- 
tion of the government of a Province 
the Governor will he declared to have a 
special responsibilty in respect of (b) the 
safeguarding of the legitimate interests 
of minorities." Surely, they may he 

2 Q 
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held to be minorities in the Province!’ — 
TVo have always had in mind when .we 
were dealing with minorities, the recog- 
nised religious communities, namely, the 
communities that have formed the sub- 
ject of the various communal decisions. 
There is considerable practical difficulty 
when you get away from that conception. 
You then get into all manner of difficult 
questions, as to whether a particular 
body in one community are a minority, 
and so on, as to whether a particular 
party of people are a minority, and so 
on. That is our difficulty. 

13.409. Arising out of that, 'have you 
actually drawn up a definition of 
“ minority ”? — ^We have never drawn up 
a definition of “ minority,” but in our 
discussions we have always assumed that 
the minorities meant the religious com- 
munities. 

13.410. That may be so in our dis- 
cussions, but when you are administering 
the Act, surely you have to have a 
definition of a minority if you are to 
administer it efficiently? — am not quite 
sure whether it is so. I should like the 
views of the Committee upon a point of 
that kind, whether it is wise to make a 
rigid definition. 

Mr. Zafrulla Khan.] On that point, 
Secretary of State, i was wondering 
whether you are correct in stating that 
it has been in the discussions assumed 
that the minority should he so restricted 
If you will kindly turn to page 18 of 
the First Report of the Round Table 
Conference, paragraph 16, which deals 
with this matter, so far as the Governor- 
General is concerned, you will find that 
the expression there used in the last 
three lines is “ serious prejudice to the 
interests of any section of the popula- 
tion must he avoided.” That is where 
this particular safeguard started from. 
Then, if you will kindly look at page 28 
of the Third Report of the Round Table 
Co-nferenoe, paragraph 7 (ii) ‘‘ it was 
generally agreed that they should he the 
following : (ii) the protection of 

minorities.” There is a note on that at 
the bottom of the page which says that 

Mr. Zafrulla Khan proposed for the 
wording of (ii) ' the avoidance of pre- 
judice to the interests of any section of 
the population,’ ” so it was not ©.ssumed 
throughout that minorities should be 
restricted in the way you suggested. 


Dr. B. It. Ambedkar. 

13.411. Also the fact that they are in- 
cluded in the Communal Award by hav- 
ing a certain number of seats assigned 
to them. Would that not also bring 
them under the definition of “ minori- 
ties ”? I mean if, as you said just now, 
the minorities would be those communi- 
ties that are covered by and included in 
the Communal Award, I should imagine 
the Backward Classes also would be in- 
cluded in the Communal Award P — I 
think after this discussion I had better 
look once again into this very difficult 
question of these comparatively small 
bodies of people scattered about outside 
the Excluded Areas, and perhaps Mem- 
bers of the Committee and the Dele- 
gates will also think over the best way of 
meeting what appears to he a rather 
general desire. 

13.412. Might I draw your attention, 
Secretary of State, to the peculiar posi- 
tion occupied by the Criminal Tribes. 
The Criminal Tribes are more or less 
scattered in the general population. T 
am speaking of the particular experience^ 
of Bombay; I suppose it is so in other 
Provinces. Now in order to protect tho 
Criminal Tribes, which are, as 1 say, 
scattered in the general mass oi: tbe 
population, there is, I think, a Govern- 
ment of India Act called the * Criminal 
Tribes Act. I am giving an illustration 
111 order to suggest a method of protect- 
ing them. That Act gives tho Governors 
some powers to make regulations with 
regard to the movements of these people 
and their interests. Would it not be 
possible for the Governor under para- 
graph 108 to pass some such regulation 
affecting the mode of living or protec- 
tion of these people, although they may 
be scattered? — It would only be possible 
under tbe.se clauses in tho Exclude I 
tand partially Excluded Areas. 

13.413. What I wish to x)ut to you is 
this : Would it not be open, for instance, 
to the Governor under paragraph 108, 
once he has got a definition of a person 
belonging to a tribal area or an ab- 
original class, to make certain legislation 
affecting him whether he stayed in the 
Excluded Area or whether he stayed in 
the population, as is the case with tho 
Criminal Classes? The legislation of the 
Criminal Classes affects the members of 
the particular tribe no matter where ho 
stays? — (Sir Malcolm Hailey.) The 
Criminal Tribes Act is no longer a 
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Government of India Act. They have 
become matters of Provincial legislation. 
The Criminal Tribes Act gives to the 
Local Government, not specifically to the 
Governor, poAver to control the move- 
ments, to register and restrict in various 
ways persons who fall within the defini- 
tion of Criminal Tribes as notified by the 
Local Government. Therefore it would 
be difficult to apply that analogy to the 
extension of the special protection of the 
scattered aboriginals or Backward 
Classes. In any case, that is a matter 
which the local Legislature could under- 
take now of its own initiative. My point 
was that it gives no special power to the 
Governor as apart from the local govern- 
ment. 

13.414. But under paragraph 108 the 
Governor could, for instance, by notifica- 
tion classify people as belonging to ab- 
original or Backward Areas, and then 
pass legislation affecting them, no matter 
where 'they stayed? — (Sir Sam'iiel Hoare.) 
I do not think he could do that under 
paragraph 108. Under paragraph 108 he 
oouicl only deal with people living in the 
scheduled territory. 

3rr. M. E. Jayakar. 

13.415. May I mention in this connec- 

tion that there i© a feeling in India 
that proposals lOG to 109 the 

White Paper withdraw from the influence 
of the Legislative Council large tracts 
and large numbers of people who are un- 
fortunate Indians end who are in a back- 
ward state of civilisation, may I assure 
the Secretary of State that if he 
goes on still adding to this principle 
by giving the power to the Governor 
under paragraph 70 to deal as a 
special responsibility with Backward 
Tracts which are not declared to be Par- 
tially Excluded Areas, that feeling will 
be considerably increased ? — We have 
tried to take into account every point of 
view, and I am aware that there has 
been .considerable nervousness in India 
as to the extent of these areas. Having 
taken those views into account, and hav- 
ing also consulted the best expert opinion 
that wfeiS available from the tracts them- 
selves, we think that our proposals are 
upon the whole sound ones; hut I have 
always thought that somehow or other it 
might be a good thing, whether by appli- 
cation of the Scheduled Districts Act or 
some plan of that kind, to do as much 
as we can to safeguard the rights 
of these small scattered communities. 
My difficulty has been to find a practical 
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way of doing it in which in the first 
place you would not make a big issue be- 
tween the Local Government by the 
attempt that was made, wuth probably a 
disastrous effect upon the tribes them- 
selves, and also at the same time to safe- 
guard the interests of these people. It 
IS a difficult practical question. 

13.416. But the Acts by which they 
are at present governed are Acts of the 
Local Legislature? — ^Yes. 

13.417. Those Acts do not remove them 
from the purview of the Local Magis- 
trates ? — ^No. 

13.418. The suggestion was made th'.j 
in those Backward Tracts which are r.ot 
declared either Totally or Partially Ex- 
cluded Areas, the Governor would hax'O 
the power of taking them out of the 
power of the Local Legislature by adding 
a clause to proposal 70 or by similar 
other provisions they will be reiiiovjd 
from the influence of the Local Legis- 
lature? — What I have had in mind was 
some means of ensuring a continuance 
of the ' protection that they already 
receive under this Act of 1874 and under 
the various Provincial Acts. 

13.419. Provided you give the power 

to the Local Legislature to- give them 
that special ? — ^Yes. I think 

what is in the :i 'd- » several members 
of the Committee is whether our obliga- 
tion does not go somewhat further than 
that. 

Marquess of Salisbury. 

13.420. Yes? — Namely, to make some 
special jirovision under which these Local 
Acts will continue. 

Lord Irwin.'] If I may interject, I sup- 
pose, Mr. Jayaker, it might be argued 
that the Local Legislature of the future 
will differ in this regard in one vit^l 
matter, in that the official element will 
no longer be there, and therefore from 
that point of view it might be ai'gued 
that if, as Lord Zetland suggests, it were 
thought desirable to extend the defini- 
tion of minorities to allow the Governor 
in the last resort, if the Provincial Coun- 
cil were not doing its duty, to inter- 
vene, that special responsibility would 
be replacing the official element. That 
IS what it amounts to. 

Mr. M. B. Jayaker. 

13-,421. My difficulty is that I am not 
quite easy in my mind in assuming that 
the Local Legislatures would he in- 
different to or nnmindful of the special 
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protection whicli these tribes desire. 
After all, these Acts are the Acts of the 
Local Legislature? — ^Yes. Let me dis- 
abuse Mr. Jayaker of any idea that he 
may have in his mind that this implies 
distrust of an Indian Legislature because 
it is an Indian Legislature. My distrust 
goes a good deal further than that. My 
anxiety is to prevent politicians, British 
Indians or anybody else, interfering with 
people whose conditions are so different 
as to make the political conditions really 
inapplicable to them. I should say 
exactly the same of the British House 
of Commons in distinctions of this kind. 

13.422. But perhaps the Secretary of 
State is not aware that many of the 
class called politicians have been the 
prime movers in starting societies for the 
regeneration of these Backward Classes? 
— ^That is certainly so, but the natural 
inclination — here perhaps I am general- 
ising from one’s experience — of any 
democratic legislature is to attempt to 
impose uniformity upon everybody else, 
and it is just this attempt to* impose 
uniformity that does make the trouble 
with people who are really living in quite 
a different world. 

Sir Austen Ghamherlain, 

13.423. May I ask one question before 
this point is left? Secretary of State, do 
you propose at any time or when drafting 
the Constitution Bill to introduce a 
definition of minorities? — ^We have not 
so far contemplated putting in -a defini- 
tion. 

13.424. I am not sure that I am right, 
but might not a case be taken before 
the Supreme Court which would turn 
upon the question whether somebody was 
a minority or not, and therefore whether 
the clause of the Act which was in dis- 
pute did or did not lawfully -apply to it? 
— ^No, it cannot come into the Courts, Sir 
Austen, under the last paragraph of Sec- 
tion 70 at the top of page 56 : It will 
be for the Governor to determine in his 
discretion whether any of the ^ special 
responsibilities ’ here described are in- 
volved by any given circumstances.” 
That is intended to safeguard the posi- 
tion.^ Of course, Sir Austen, if a more 
precise definition is needed one might 
use the vehicle of the Instrument of 
Instructioois. 

Marquess of Salisbury. 

13.425. You see, the word is so very 
wide now. Everybody belongs to a 


minority? — I think we have always con- 
templated that you would give instruc- 
tions to the Governor-General and the 
Governors as to how he could apply those 
« powers. 

Lord Bankeillour, 

13.426. It' comes in under Section 18, 
too? — I have just said so. 

Lord Winterton."] At the Third Bound 
Table Conference we discussed this 
matter, and the result of-^our discussions 
was mentioned by Mr. Za'frulla Khan at 
an earlier stage at page 28. There m 
our Report, we actually said : “ The 

actual terms on which the several items 
should be expressed formed the subject 
of some discussion, but it should be made 
clear in the first place with regard •to 
the list that the actual wording of the 
items does not purport to be expressed 
here with the precision, or in the form, 
which a draftsman, when the stage comes 
for drawing a Bill, would necessarily fiind 
appropriate.” That would seem to imply 
that the sense of our discussion on that 
occasion was that there would have to 
be some further definition. 

Major 0. B. Attlee. 

13.427. Might I ask the 'Secretary of 

State further on that, does not it go 
to the whole question of the power of 
the Governor-General with regard to 
legislation? As Lord -Salisbury says, 
everybody is a minority j every Act of 
Parliament damnifies some minority, and 
it is a very important point that there 
should be laid down some restriction? — 
Yes; but I would suggest that members 
of the Committee, before they form any 
final conclusion upon a point like this, 
should consider the alternative — whether 
it is not better that the direction should 
be given in the Instruments of Instruc- 
tions. I think they will find when they 
come to make a precise definition of 
minorities it is very difficult. They may 
find that .an attempt at definition will 
really do harm to what we have all got 
in mind, namely, that certain fairly 
recognised minorities should be safe- 
guarded. f 

13.428. Will not that also involve a 
definition, and as the instructions can 
be altered from time to time that power 
of protecting minorities would be subject 
to the fluctuations according to the in 
structions from the Home Gkivernment 
to the Governor?— You 6ee, Major Attlee, 
it does not take legal form in the instruc- 
tions; it cannot be brought into Court. 
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One wants to avoid the kind of contin- 
gency evidently felt by Sir Austen 
Chamberlain. 

Archbishop of Canterhur'if.'] That is an 
important point we have yet to consider 
with regard to the Federal High Court, 
is it not, Mr. Secretary of State, whether 
it should have any power of interpreting 
Instruments of Instructions and Instru- 
ments of Accession as wellP 

Marquess of Beading, 

13.429. In so far as the Instruments 
of Instructions or of Accession are in- 
corporated in the Statute, whether in the 
Schedule or not, they are part of the 
Statute and would be considered by a 
Court if the proper occasion arose. 1 do 
not see how you can prevent that? — ^I 
should like to deal with that more general 
question when we come to the Federal 
Court. 

Lord Winterton.2 But does not the 
difficulty arise there of making it open 
to the Courts to discuss what His 
Maj'esty has said? 

Ohairmam,. 

13.430. It might be more convenient, 
Secretary of State, if that matter were 
dealt with at a later stage when we are 
dealing with the Courts? — I think so. 

Miss Bickford, 

13.431. The Secretary of State has said 
that it is only contemplated that the Hill 
Tracts of Assam shall be a Totally Ex- 
cluded Area? — Yes. 

13.432. Leaving aside for the moment 
Burma, are there any areas which at the 
present moment are administered as 
Totally Excluded Areas which would 
under the White Paper be Partially Ex- 
cluded Areas? — I think generally speak- 
ing the answer is, Noj I think No 
covers it all, but there may be minor 
details. 

13.433. I was wondering because of 
page 159 of the Statutory Commission 
Report, where it seems to put, for in- 
stance, the Chittagong Hill Tribes as a 
Totally Excluded Area and also an 
area in the Punjab .P — The area 
in the Punjab is a very minute 
area which is so far away that nobody 
can administer it under any administrar- 
tion. Sir Malcolm Hailey tells me that 
nobody ever goes there, and they cannot 
get there because there is too much snow. 

13.434. I was thinking more of the 
Chittagong Hill Tracts ? — ^Yes, in the 
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case of the Chittagong Hill Tracts we 
recommended that it should be Partially 
rather than Totally Excluded. 

13.435. Then the position of that tract 
will be changed? — There is a change 
there. The change is really with Dar- 
jeeling and the Chittagong Tracts ; 
Lahaul and Spiti for the reason I have 
just given; Angul comes into the Par-* 
tialif Excluded Area. 

13.436. At present? — ^At present. 

Sir Ahdur Bahim, 

13.437. Is the entire district of Dar- 
jeeling, including the seat of Govern- 
ment, Partially or Totally Excluded — 
I am circulating a suggested list of the 
districts that we should propose to 
schedule as Totally Excluded or Partially 
Excluded Areas. 

Miss Bickford, 

13.438. Thank you? — We have taken 
into account very much the previous 
treatment of these districts; that is really 
what has guided us in distinguishing be- 
tween one and the other. 

Lord Eustace Bercy. 

13.439. Secretary of State, in pre- 
paring your list were you proposing to 
declare partially excluded areas cover- 
ing any considerable part of the Central 
Provinces about which Sir Reginald 
Craddock was questioning you.P — No, not 
any districts that are not already treated 
as backward tracts. There are no other 
districts. 

13.440. But there are scheduled dis- 
tricts in the Central Provinces, are there 
not? — (Sir Malcolm Mailey,) There are 
certain districts which have come under 
the Scheduled Districts Act, but there 
were no districts which were notified 
under Section 52 of the Government of 
India Act as excluded. That is the 
present situation, and I understand the 
Secretary of State’s intention is that no 
districts in the OentralProvinoes shall 
be notified as wholly or partially ex- 
cluded in the future. 

13.441. Then may I ask this question, 
or put to the Secretary of State this 
difficulty: I understand the scheme put 
before us by Dr. Hutton yesterday, and 
those who think like him, to be that 
wherever you have a compact backward 
population the area should be declared a 
totally excluded area, and that wherever 
the population is scattered you should 
have some very loose and only tentatively 
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outlying provisions to deal with those 
scattered tribes. I find some difficulty in 
understanding what is the idea behind 
the distinction in the White Paper be- 
tween totally and partially excluded 
areas since the partially excluded areas 
do not cover the scattered tribes. As I 
understand it, thp partially excluded 
'areas are areas of compact tribal p^opu- 
lation almost as much as the one totally 
excluded area which the Secretary of 
State proposes ° — (Sir Samuel IBLoare,) 
These areas are already divided into 
categories; they are divided I think into 
three categories. We have reduced that 
division to two, and we have reduced it 
because in these areas where there are 
compact agglomerations of tribes there 
are existing differences of administration. 
With the few small exceptions that I 
have just mentioned, we are going on 
with the present arrangement, namely, 
that we keep as totally excluded the 
only one big area that is totally excluded 
now, namely, the Assam Hill Tracts, and 
we go on with the partially excluded 
areas very much on the lines on which 
they are administered now. 

13.442. Then the distinction really is a 
distinction of history rather than of 
reason or fact? — No; it is a distinction 
of history based upon a distinction of 
fact. My advisers tell me quite definitely 
that there is a difference in the tribal 
conditions and the general level rtf the 
population between these types of ex- 
cluded areas. 

13.443. But there is no difference in 
the extent to which the partially ex- 
cluded tribal area is a compact and 
homogeneous area? — Compact, but in a 
different level of life. 

13.444. You mean a more advanced 
state of civilisation ? — I mean a more 
advanced state of civilisation. 

13.445. The regime of the partially ex- 
clude area is so widely defined, that you 
can have any degree of sterilisation, so 
to speak, of that area from the mere non- 
application there of certain revenue and 
land laws to the total exclusion of the 
area from the whole body of the Pro- 
vince? — Yes. 

13.446. That is as far as law is con- 
cerned, and administratively the adminis- 
tration of a totally excluded area would 
probably be drawn from the Provincial 
service so that in fact yon may have all 
degrees of administrative independence 
right up to total exclusion? — Yes. 


13,447 And there may be very little 
difference between partial exclusion and 
total exclusion ? — No, I would not say that 
at all, from what I am told. There might 
be a great difference. There is already 
a great -difference if you compare the 
administration in one of the big par- 
tially excluded areas, namely, Chota- 
Nagpur, with the big area in Assam. 

13.448. I quite understand that there 
are differences. I am talking of the con- 
statutioiial effect of the White Paper 
proposals. There is nothing to prevent 
a Governor by the exercise of his power 
making a partially excluded area prac- 
tically wholly excluded and practically 
synonomous with a totally excluded area 
— ^In legislation, it is perfectly true that 
it rests at his discretion as to- whether 
the Provincial legislation shonld be 
applied or not. In the case of adminis- 
tration, there is this difference, that in 
the partially excluded area, the adminis- 
tration is provincial; in the excluded 
area it has its own administration. 

13.449. Yes, but the degree of direc- 
tion whicJi the Governor has over a man 
drawn from the Provincial Civil Service 
and who is employed in a totally ex- 
cluded area, would be very little different 
from which he would have over one 
under his own control in a partially ex- 
cluded area? — You cannot generalise on 
a question of that kind. It must de- 
pend on the circumstances. 

13.450. It was the degree of exclusion 
which was the point of my question. If 
you are going to confine ♦total exclusion 
to one Frontier district, is it not the 
fact that what you are really doing is 
not to- have two categories but to have 
one great category of partially excluded 
areas which may vary enormously in 
their degree of exclusion ? — I do not 
know about “ varying enormously,’’ but 

‘ they certainly vary. 

Majo>r Attlee. 

13.451. I should like to ask the .Secre- 
tary of State, first of all, with regard 
to the general idea of these excluded 
areas. Is it the intention of the Gov- 
ernment that they should continue to be 
developed on their own lines, or is it the 
idea that they should be gradually ab- 
sorbed in the general administration? — 
should hope that they would be developed 
on their own lines. 

13,4j 52. With regard to finance., the 
evidence before the Statutory Commis- 
sion (the evidence that Dt. Hutton also 
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gave us upon that) was that there was 
a fear and an actuality sometimes that 
money would not be forthcoming? — Yes. 

13.453. What power will the Governor 
have to see that adequate money is pro- 
vided for these areas ? — ^Money is non- 
votable. He can have what money he 
wants. 

13.454. But take the partially excluded 
area. There the administration will be 
under the Ministers subject to the 
Governor’s powers? — ^Yes. 

13.455. Take the Education Minister? 
—Yes. 

13.456. The allocation, I take it, of 
schools and so forth, is in his hands, 
is it not? The allocation of money for 
education in particular areas would be 
in the hands of the Minister, would it 
not ? — ^Yes. 

13.457. How would the Governor be 
able to ensure that adequate schools are 
put in the partially excluded areas? — 
He can put it into the budget. 

13.458. He can insist on the Minister 
spending so much? — ^Yes. 

13.459. Take, for instance, Bihar Pro- 
vince with the Chota-Nagpur area. 
Can he insist that a certain portion 
should be spent there P — Yes, he can in- 
sist. 

13.460. The next question I wanted to 
ask you was .with regard to these par- 
tially excluded areas. Is it the idea 
that the general organisation of the Pro- 
vince would be extended to these areas 
so that you would have Ministers operat- 
ing in those areas, or would it be pos- 
sible for the administration to be carried 
on on the lines of the aboriginal tribes 
assisted by the District Officer? — ^In the 
totally excluded area, the answer is, of 
course, that it would go on as Major 
Attlee suggests. In the partially ex- 
cluded area, we contemplate that it is the 
Provincial administration, and, to that 
extent, it is the Provincial Ministers 
who are responsible for th^e administra- 
tion, always, as I said earlier, subject 
to the special provisions that the 
Governor may make. 

13.461. The point was put to us that 
the more satisfactory way of running 
these areas was thalj, they should be run 
with a considerable degree of autonomy 
by the people themselves? — Yes. 

13.462. With the advice of an ex- 
perienced officer? If yop have Ministers 
operating and the various services 
operating in the ordinary way, will it not 
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be difficult to secure that.? — Yes. At the 
same time, of course, it is also difficult 
to withdraw from these areas the kind of 
connection that they already have with 
the Provincial administration. This is 
no new proposal. It is really going on 
with what the state of affairs is now. 

13.463. You said that your advisers 
had generally been against the exclusion, 

I think, of any area except the Assam 
area? The evidence we had from Dr. 
Hutton was that a large number of areas 
should be totally excluded, and that he 
regretted that some were now only 
partially excluded which he would have 
liked to see wholly excluded. His general 
line was the more exclusion the better? 
— ^Yes, and Dr. Hutton would not be 
satisfied with the present system in 
India. He would like to withdraw a 
number of these areas that are now con- 
nected with the provincial administration 
and to cut them away from the pro- 
vincial administration. We have based 
our propo-sals really upon continuing the 
present practice. 

13.464. Would not continuing the 
present practice defeat jour intention of 
preserving the present practice, because, 
as far as you allow the introduction of 
the reform scheme of Ministers, and so 
forth, do not you eat into the native 
rule altogether and practically destroy 
it ? — Ib depends on the Governor entirely 
how far that risk might take effect. 
Would Major Attlee address himself, not 
now, but when he thinks it over, to the 
other side of the problem, namely, the 
fact that, as Mr. Jayaker stated earlier, 
there are a number of Indians, adminis- 
trators and public men, who do take a 
very great interest in these backward 
tracts. We had one of them giving 
evidence, Major Attlee will remember, at 
the Orissa Boundary discussions. There we 
had a gentleman who obviously knew 
more about those particular tribes than 
almost anybody living. It is going a 
long way to cut a large number of these 
areas entirely adrift from the Provincial 
Administration. Gentlemen like the 
gentleman I have in mind would say 
that he would take perhaps a closer 
interest in the conditions in the tribal 
tracts than anybody. 

13.465. Is not there a distinction 
between the administration and the 
legislature? Has any Indian Legislature 
shown much interest in the excluded 
areas and the backward areas m its 
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Province? — I think so far as legislation 
goes these Proposals are perfectly safe, 
that legislation will only be applied to 
the Provinces 

13.466. I am not speaiking of legis- 
lation, but the Legislature — ^the Members 
of the Legislature — ^Legislature as a 
whole. Has any Legislature shown any 
particular interest in the excluded areas 
within its Province? — I should like to 
hear the views of some of the Indian 
Delegates on a question of that kind, 

Mr. N. M. JosliL 

13.467. On this point of Legislature, 
did any Government nominate any 
Member to represent the aboriginal 
classes in any Legislature ? — I do not 
think if they did it would carry anybody 
very much further. I do not think one 
aboriginal in the Legislature would have 
much chance against the rest. 

Mr. N, M, Joshi.'} I am asking the 
question, did any Legislature take any 
interest in them? In these subordinate 
tribes if people who were interested were 
not in the Legislature at all, there would 
be nobody to move the Legislature. 

Lord Eustace Percy. 

13.468. Might I intervene to put one 
question. As regards legislation, is not 
the difference this that under the pre- 
sent Proposals with regard to partially 
excluded areas, the Legislature will tend 
to pass, say, general land legislation? — 
Yes. 

13.469. The Governor will have to issue 
a special regulation saying that this 
shall not apply. Under a greater 
measure of exclusion the Legislature 
would be in a much safer position and 
the Governor in a position much less ex- 
posed to friction if no legislation passed 
by the Legislature applied to that area 
except when specially applied by the 
Governor or by some special machinery? 
— (Sir Samuel Moare.) But this is our 
proposal. 

13.470. Surely it is not? — It is the 
^proposal under paragraph 108. 

13.471. No. ** The Governor will also 
be empowered at his discretion to make 
regulations for the peace and good 
government of any area which is for the 
time being an excluded area or a par- 
tially excluded area, and will be com- 
petent by any regulation so made to 
repeal or amend any Act of the Federal 
Legislature ” ? — Will you read the first 
paragraph? 


Archbishop of Canterbury. 

13.472. But, Secretary of State, that 
applies not at all to these special areas 
or special tribes with which we are deal- 
ing just now, but only to excluded or par- 
tially excluded areas? — Exactly, but that 
was the question asked me by Major 
Attlee and by Lord Eustace Percy. 

Lord Eustace Percy.] I beg pardon; 

I have missed that. 

Sir Abdur Ealnm. 

13.473. The excluded areas are a re- 
served subject, are they not? — Yes. 

13.474. And all legislation has to be 
initiated by the people in charge of the 
reserved departments? — Proposal 108 
deals with it. 

Sir Abdu/r Pahim.1 I mean under the 
present practice, under the Government 
of India Act, all legislation has to he 
initiated by Members in charge of the 
reserved departments. 

i&ir Kari Singh Goitr.] No, I do no 
think so. _ ^ 

Sir Abdv/r Bahim. ' 

13.475. I mean so far as the Govern- • 
ment is concerned, not private legisla^ 
tionP — (Sir Malcolm Eailey.) There are 
very varying degrees applying as s'hown 
on pages 159 and 160 of the First Report 
of the Statutory Commission, There are 
very various degrees applying to the 
areas at present. For instance, Dar- 
j’eeling and Lahaul are entirely under 
the reserved departments, the Governor 
in Council. In certain other tracts, the 
Ministers exercise authority, although 
under the rules of business that 
authority has been limited. You must \ 
take each tract separately in that way. 

13.476. Take Ranchi, for instance, that 

is under a reserved department.? — TK&i' 
is under a reserved department. You'" 
must take each one separately to get at 
the facts. " 

4 

Dr. Shafa^at Ahmad Khan. 

13.477. In the Shan States, the Gover- 
nor has direct charge of that area? — 
(Sir Samuel Hoare.) But the Shan States 
is Burma and the Shan States we have 
left outside any Burma proposals, as Dr. 
Shafa’at Ahmad Khan will remember. 

Major Attlee. 

13.478. One further question and that 
is with regard to finance. Have you 
considered the possibility of making 
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some kind of grant from Central 
Revenues to Provinces which are bur- 
dened with a deficit, such as Bihar and 
Assam ? — We have not only considered 
the necessity of a grant of that kind, 
hut we are actually proposing it in the 
case of Assam. Assam is the only case 
in which we are making a proposal of 
that kind, and we are assuming a sub- 
stantial grant to Assam for the backward 
tracts from the Federal Centre. 

Major Gadogan, 

13.479. They are all deficit areas, I 
suppose? — Yes. 

Major G. B. Attlee. 

13.480. Will those grants be tied up, 
so to speak, with administration ^ that is 
to say, will they be grants in aid of the 
backward areas, or are they just contri- 
butions to the general revenues of the 
Province? — 1 have not contemplated 
exactly what form they would take ; 
whether it would be a part of the general 
grant for making up the deficit of Assam 
or whether it would .be earmarked for a 
specific purpose. 

13.481. As I understand at present in 
the financial proposals there are deficit 
Provinces which, for one reason or 
another, are going to be given certain 
subventions. Is not Bengal, for instance, 
going to be given something in respect 
of jute? — ^Yes. 

13.482. Similarly, would the grant, 
whatever it be m^e to Assam, or say, 
there was one in Bihar or possibly for 
the new Province of Orissa, be definitely 
owing to the fact that they have back- 
ward areas for which they are respon- 
sible? — In the case of Assam, which, as 
I say, is the only case in which we make 
a proposal of this kind, the sum would 
be given in view of the fact that there 
was this heavy expenditure involved in 
the hill tracts. [Whether an actual 
amount should be earmarked or not for 
expenditure in those tracts seems to me 
to be an open question. Off-hand, it 
does not seem to me to matter a great 
deal because the Governor there has the 
right to have what money he wants. 

13.483. My point rather was as to 
whether, as a matter of fact, that grant 
in Assam, although put on those grounds, 
was because Assam could not carry on 
without it; whether there was not just 
as strong a case for making a grant to 
Bihar or, say, to Orissa if it has a con- 


siderable amount of backward areas 
attached to it, so that in effect the 
legislatures in so far as they have to 
spend money would not feel that they 
were having a burden attached to them 
by political accident without recompense 
from the general body of taxpayers in 
India? — ^We felt that we ^ could not go 
further than to make this proposal for 
Assam, in view of the general state of 
Endian finances and we felt justified in 
making the proposal in the case of Assam, 
first of all, because the tracts are of 
great extent and involve a considerable 
sum of money, and, secondly, because 
Assam is a frontier district. A grant of 
that kind could be justified upon the 
ground of defence, just as a grant is 
needed from the Federal Centre to the 
North West Frontier Province adminis- 
tration. 

Sir Sari Singh Gowr.'] And Major 
Attlee will remjember that the Bihar 
finance will benefit by the separation of 
Orissa. 

Major G. B. Attlee.'] Quite, but it will 
still be tied up with Chota Nagpur; that 
is all. 

Lord Snell. 

13,484. How far are the peoples con- 
cerned in the backward areas settled in 
a locality and how far are they 
nomadic — migratory? — ^The areas which 
we are dealing with imply that they are 
settled in those areas. 

13,486. The care of these peoples is to 
be under the Governor, but is that care 
to be protective as against physical and 
economical deterioration, as well as con- 
trol in regard to law and order ? — That is 
just one of our objects in giving the 
Governor these special powers. It is not 
only law and order that we have in mind. 
It is the whole field of government. 

13.486. Then I cannot quite .foresee 
how the Governor is to be kept aware of 
the possibly changing condition of these 
backward peoples? — ^He is kept aware of 
what is happening through the reports 
from the administration, whatever it is, 
in the areas. 

13.487. And the officers concerned will 
be under an obligation to see that the 
Governor is aware of difficulties in a par- 
ticular area? — would rather put it in 
this way : The Governor is under an 
obligation to keep himsdlf informed of 
these affaire and he will give whatever 
direction he wishes for that purpose to 
the officials, to keep him informed. 
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13.488. And there is no reason to pre- 
sume that there is any danger that he 
Tvill not be kept aware of them P— If he 
is carrying out his duties, no. 

13.489. Then just one last question. I 
can see how the area is to be tied up to 
the Governor, but I cannot see how it 
is to be untied if the character and 
capacity of the population develop ? — 
It .would be untied by the procedure sug- 
gested in paragraph 106, namel 3 ’‘, an 
Order in Council removing a particular 
area from the category of an excluded 
area into an ordinary field of Provincial 
administration. 

13.490. On the advice of the Governor 
and through the Secretary of State? — 
Yes. 

Lord Middleton. 

13.491. May I interrupt for a moment 
in regard to what Lord Snell was asking 
about discovering anything in connection 
with these aboriginal tribes? I would 
like to reinforce what was put forward 
by Sir Reginald Craddock with regard 
to a plea for a special Service Officer. 
I have had experience of some of these 
aboriginal tribes and I do know that 
they form a very special study, and if 
we are to rely in future upon finding out 
about them from the ordinary District 
Officers very little indeed will be found 
out, I can give a case in point. I 
stayed with them on several occasions 
in the Central Provinces and when I told 
my experiences to the District Officers 
they were surprised that I had obtained 
any contact with them, because they had 
never even seen them? — ^Lord Middleton 
surprises me .with what he says. Some 
of the greatest experts upon these ques- 
tions are District Officers. For instance, 
I think Dr. Hutton, who gave evidence 
yesterday before Sub-Committee D, is the 
best known expert upon these questions 
of anybody in India, and I think he is a 
District Officer. 

Sir Kari Singh Gour.] Yes. 

Lord Middleton."] I think he is rather 
the exception. Certain tribes exist, I 
think, in four districts of the Central 
Provinces which are so elusive that un- 
less anybody knows them pretty well they 
never even see them. 

Mr. F. 8. Cocks. 

13,492. Secretary of State, following 
npon Lord Lytton*s question, will any 
provision be made for such an Officer? 
■ — T gave a number of answers earlier 


this morning upon that very point, and 
I do not think I have got anything to 
add to them. 

13.493. I am sorry, but I did not re- 
member exactly what you had said; re- 
garding Proposal 106 you say that these 
areas will be embodied in a schedule. 
Will this Committee have an opportunity 
later on of discussing that schedule? — I 
said I was going to circulate a suggested 
schedule to the Committee. "Whether 
they will discuss it or not is a matter 
for the Committee. 

13.494. I understand that at the pre- 
sent time there are areas which, although 
not backward tracts in the constitutional 
sense, come under the Scheduled Districts 
Act where the executive has a power of 
reserving legislation. What is to happen 
to those? — That again is one of the ques- 
tions that we were discussing at great 
length this morning, and I said to the 
Committee that I would take into 
account the point that had been raised 
and see whether some practical way 
could be found to deal with them. 

13.495. Under Proposal 108 the 
Governo-r is empowered at his discretion 
to make regulations for the police and 
good government of any of these areas. 
I would just like to ask one or two ques- 
tions to see how far that power extends. 
Would it extend, for instance, to the ex- 
pulsion of undesirable residents? — Cer- 
tainly. 

13.496. Dr. Hutton said on page 11 of 
his evidence that in certain areas the 
ordinary police are not normally allowed: 
to interfere in tribal eases. Will the 
Governor have power to continue that 
practice ? — Certainly. 

13.497. Prom page 25 of the same evi- 
dence I understand that lawyers are not 
allowed in these areas without tho per- 
mission of the Deputy Commissioner. 
Will he have power to continue that 
practice ? — ^Yes. 

13.498. Would he have power to make 
regulations to prevent the alienation of 
land ? — ^Yes. 

13.499. And, lastly, would he have 
power to withdraw from the courts cer- 
tain cases involving tribal customs? — 
Yes, by regulation. 

13,600. In answer to Major Attlee you 
said that the Governor would have power 
to allot funds for the development of the 
backward tracts. Will that include 
power to allot funds for education? — ^Yes^ 
for any purpose that is required. 
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Earl Winterton,'] My Lord Chairman, 
I do not think there is any question that 
my ingenuity can possibly suggest that 
has not already been asked by some other 
Member of the Co-mmittee, so I do not 
propose to> ask the Secretary of State 
anything. 

Lord Harding e of Penshurst, 

13.501. I would like to asik the Secre- 
tary of State: Does he anticipate that 
the administration of the backward tracts 
will be to any extent different from what 
it is at present? 1 ask that because I 
think the administration of these back- 
ward tracts at the present moment is, 
as far as I know, and certainly was when 
I was in India, very good. I do not want 
to see it deteriorate? — do not myself 
see any reason why, under this plan, it 
should deteriorate, or should be 
materially changed. 

Earl of Lyiion, 

13.502. I would like to ask the Secre- 
tary of State one or two question regard- 
ing the application of these passages to 
Bengal in particular. In Bengal at the 
present time there are two excluded 
areas, Darjeeling and the Chittagong 
Hill Tracts. I understand from answers 
already given by the Secretary of State 
that both of these areas would in future 
be regarded as partially excluded? — Yes. 

13,603. With regard to Darjeeling dis- 
trict, I think that is obviously right, but 
I am not so well satisfied with regard to 
the Chittagong Hil Tracts. The Secre- 
tary of State has said that his object 
as far as possible is to carry on the exist- 
ing system, but at the present moment 
the Chittagong Hill Tracts is a wholly 
excluded area, is not it? — ^Yes. 

13,504. I would ask the fSecretary of 
State whether, in fact, the conditions 
among the tribes of the Chittagong Hill 
Tracts do not approximate almost exactly 
to the condition of the tribes in the 
Assam Hill Tracts which it is proposed 
to make an excluded area? — ^We have 
been guided by the local government in 
this matter. We have taken their 
advice. I do not know whether Sir 
Malcolm could add any details from his 
knowledge. (Sir Malcolm Hailey.) I jim 
afraid I have very little knowledge of 
that particular area, if I might suggest 
this, that the particular question is one 
for discussion when the Committee sees 
the suggested schedule — as to whether one 
area should go into a particular class or 
not. (Sir Samuel Hoare.) It is a fact. 


as I say, that we have consulted the local 
government and this is their advice. 
After Lord Lytton has raised this ques- 
tion I will look into it again. 

13.505. May I give ^ou one or two 
examples of how this system w'ouid apply 
in the Chittagong Hill Tracts if it is 
only a partially excluded area? I under- 
stand that partially excluded areas are 
to come under the general administration 
of the Provincial Government? — ^Yes. 

13.506. Presumably they are to have 
representation in the Provincial Legisla- 
ture ? — Yes. 

13.507. Is it not really inconceivable 
that the Chittagong Hill Tracts, as they 
are to-day, should elect representatives 
to the Bengal Provincial Council? — ^It 
would not, of course, follow that they 
would send representatives to the Bengal 
Council. That would depend upon the 
Governor’s decision in a matter of that 
kind. 

Mr. Zafrulla Khan.'} The schedule does 
not provide for it. 

Earl of Lytton. 

13.508. Then there would be a differ- 
ence between the position of a partially 
excluded area and the other parts of the 
Province in respect of representation? — 
It need not be so necessarily. It would 
depend upon the conditions of the Pro- 
vince. It is not necessarily a condition 
of a partially excluded area that it should 
be represented in the Provincial Council. 
It may be a feature of a partially ex- 
cluded area, but it is not a necessary 
condition of it and it would rest with 
the Governor. 

13.509. I understood that the only 
difference between a partially excluded 
area and the rest of the area of a Pro- 
vince was that in a partially excluded 
area the Governor was to have a special 
responsibility ? — ^Yes. 

13.510. But in the exercise of that 
special responsibility do you now suggest 
that he might omit that area from repre- 
sentation in the Legislature? — Yes; 
under Section 108. he has full powers. 

13.511. If the Secretary of State is 
going to submit a schedule I can perhaps 
wait for further discussion of that 
schedule. I only raise it now because J 
should like to bring to the Secretary of 
State’s notice the fact that when I was 
in Bengal and required special expert 
advice with regard to matters connected 
with the Chittagong Hill Tracts it was 
really only from the Assam District that 
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I was able to find an officer who had 
had experience of tribes of that kind, 
and although there were officers in the 
Bengal Civil Service who had spent their 
time as District Officers in the Chitta- 
gong Hill Tracts, they had no experience 
of the tribal conditions. I came to the 
conclusion that the conditions of those 
tribes in those districts were really 
exactly the same as the conditions of the 
tribes in the Assam hill districts ? — 
will certainly put Lord Lytton’s criticisms 
and suggestions to the Governor of 
Bengal and later on we can discuss it 
again. 

13.512. It is quite a different problem 
from that of the Darjeeling district? — 
see that, yes. 

13.513. Which is, it is true, a hill 
people who differ very much from the 
people of Bengal, but the actual ad- 
ministration of the Chittagong Hill 
Tracts is quite peculiar. They have still 
a number of chiefs who have certain 
powers and are recognized as, in some 
respects, +he headmen of the districts — 
a feature which is not common to any 
other part of Bengal, and it is not found 
amongst the Hill people in the Darjeeling 
District at all. Therefore, I thought it 
was desirable merely to mention the fact 
that the case for the inclusion of the 
Chittagong Hill Tracts as an excluded 
area seems to me to be worth considera- 
tion ? — Certainly, 

Earl Peel. 

13.514. I would just like to ask about 
these officers. Of course, it is understood 
that rather specially qualified officers are 
required to deal with the tribes in a 
backward tract? What I am not quite 
clear of is what is the range from which 
the provincial government can draw 
these officers? You may remember that 
in the Statutory Commission it was sug- 
gested that these tracts should be under 
a central authority because -^ey would 
have power over the AU-India services. 
Would tbe local government or the Gov- 
ernor, in order to get these special 
officers, be able to draw from officers in 
other Provinces, or would he have to de- 
pend entirely upon those who were 
specially trained in his own Province 
for this special work? — ^The Secretary of 
State’s services, of course, would be avail- 
able everywhere. In actual practice my 
advice all goes to show that it is upon 
local knowledge that the provincial Gov- 
ernor chiefly draws, and it probably is 
from people in his own Province. 


13,616. Then they would tend rather to 
be the same people who were employed. 
If he wants to draw upon the services 
elsewhere, he communicates with the 
Governor-General ? — ^Yes. 

13,616. For the kind of man he wants? 
— ^Yes. This service for the excluded 
areas will not be a distinct Service j 
they will be served by the available per- 
sonnel in the other services. *Our own 
view is definitely against a small sepa- 
rate service. There is every kind of 
administrative objection to it, and I 
think a small service like that would be 
far less efficient than the present arrange- 
ment, in which we are able to draw 
upon the Secretary of State’s Services 
and the other Services. 

13,517. I suppose they would specialise 
after a time no doubt in this particular 
class of work? — I think they will go on as 
they are now. Most of these people are 
specialists. 

Archbisho|p of Cante'thury. 

13.618. I have no right to ask him per- 
sonally because he is not giving evidence, 
but it would help us upon that matter 
if Lord Lytton could tell us how he got 
the officer from Assam. I suppose he 
must have been an All-India officer and 
he was administering the Province under 
the present system. I would like to ask 
that question through the Secretary of 
State.? — I can answer His Grace’s ques- 
tion in a more general way. The Gov- 
ernor could ask for the loan of an official 
from another Province. 

Earl of Lytton . As the Secretary of 
State has said, I got him by reference 
to the Government of Assam. 

Earl Peel. 

13.619. I wa© not sure whether that 
transfer between Provinces would be quite 
as easy in the future as it is now by 
reference to the control of the Governor- 
General over the All-India service- That 
was the point of my question? — do not 
think there ought to be any difference. 
We are dealing after all with a very 
small number of officials. 

Sir Au&ten ChomherUhvn. 

13.520. Secretary of State, I want to 
revert for a moment to the castei of 
aboriginals scattered through the Pro- 
vinces and not located either in a totally 
excluded or partially excluded area? — 
Yes. 

13.521. If I rightly followed what was 
said by some other Members of the Com- 
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mittee earlier, I think that some of ns feel 
that we have a rather special responsi- 
bility for these people? — ^Yea. 

13,522. And our anxiety is not so much 
l^t the Povinoial Government should de- 
liberately refuse them justice as that it 
should he unaware of their conditions 
and, therefore, not provide the necessary 
remedy. Do you think it would be pos- 
sible to stipulate that the Provincial 
Government should appoint an officer 
whose business it would be to inspect 
and report upon these people? That 
would bring to light their conditions and 
needs. We might then more confidently 
entrust their fate to the Provincial Gov- 
dmment P — agi^e with Sir Austen^s 
suggestion that the officer should prefer- 
ably be an officer of the Provincial Gov- 
ernment. I think there is great advant- 
age in making him an officer of the Pro- 
vincial 'Government. I think he would 
have more influence on that account. 
As to whether you should specify in the 
Constitution Act -tihat an officer of this 
kind should be presumably appointed 
everywhere, I am not sure that I could 
go as far as that. I can imagine that 
there are certain provinces in which 
there really would not be work for a man 
of that kind. I do not know what Sir 
Malcolm would say. (Sir Malcolm 
Hailey.) iWe have practically no or very 
few aboriginals in the United Provinces; 
they are practically confined to one 
district. In the Punjab they have, it 
might be said, really none at all. They 
•have their two backward areas of Lahaul 
and Spiti which are so cut oS that there 
is little power of intervention in them. 
In Bihar and Orissa they have quite a 
number of districts in which aboriginals 
actually preponderate — ^three — and they 
are represented very largely in six other 
districts, and it might be found quite 
advisable to have some special officer 
capable of advising the local go-vernment 
in regard to the aboriginals and people 
of that class where they are largely 
represented such as Bihar and Orissa, 
but I am doubtful in my own mind 
whether a permanent officer of that kind 
is required, or whether an officer could 
not perfectly well be appointed to make 
reports to the local government from 
time to time. I think that the pro- 
vision would have to vary therefore in 
each province. (Sir Sarrmel Hoare,) If 
I may complete my answer, as I said 
earlier this morning, I will look into this 


point again. I put the difficulties on 
both sides to the Committee. 

Marquess of Salisbury. 

13.623. It might form a special place in 
the Governor’s instructions? — That is one 
feature of the question into which I was 
going to look. 

Sir Austen Chamberlain. 

13.624. I think T am right in under- 
standing you or Sir Malcolm, or one of 
the Delegates, previously said that such 
an officer had been appointed in some 
cases by the Provincial Government 
already? — ^Yes, there is an officer for the 
depressed classes m the Government of 
Bombay. 

Dr. B. B. Ambedhar."] The backward 
classes. There was also one in Madras. 

Sir Austen Chamberlain. 

13.625. So the proposal is merely 
making compulsory on aU Provincial 
Governments where the case arises a pro- 
vision which the more advanced Pro- 
vincial Governments have already made? 
— They have made the provision because 
the conditions were such as to give work 
to an officer of that kind. As Sir 
Malcolm has just said, there are 
provinces in which there would not be 
justification for an appointment of that 
kind. 

13,526. There may not be need for a 
whole time appointment, but what I beg 
the Secretary of State to consider is 
whether there is not need for some pro- 
vision which ensures that the condition of 
these people shall be examined and 
reported upon so that an informed 
public opinion may be brought to bear 
upon the Legislature? — I will certainly 
look into all these points. 

Sir Hubert Carr. 

13,627. May I ask a question with 
regard to proposals 106 to 109 as to their 
scope. This morning, we have been dis- 
cussing their application to backward 
areas on account of the baclvward con- 
dition of the people. Is it intended that 
they can be applied if necessary to 
certain areas; for instance, could they 
be applied if it were found necessary to 
a district like Midnapore, because con- 
ditions connected with terrorism and 
crime were such that it was not advisable 
for the constitution to be allowed to work 
in its ordinary application? — No; those 
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provisions deal exclusively with backward 
areas, and they are not intended to go 
further than that. 

Mr. M. B. Jayaher. 

13.528. It is not a weapon in the 
Governor’s hands to punish politically 
troublesome areas? — These provisions are 
not intended for that purpose. If it were 
found necessary to make provisions of 
that kind, they would have to find 
another place in the White Paper or in 
the Statute. 

Sir HuheH Carr. 

13.529. It is not a weapon in the 
Government's hands to protect well- 
disposed people in certain areas? — No; 
these provisions are simply a chapter to 
deal with one part of the problem. If it 
were found necessary to deal with 
another part of the problem, the place 
would not be here. 

Dr. B. B. Ambedhar. 

13.530. I want to ask you one or two 
questions to clear up the financial side 
■of this problem. I want to ask a ques- 
tion, first of all, with regard to 
financing .what are called the partially 
excluded areas? — ^Yes. 

13.531. I take it that there would be 
a common budget, the provincial budget, 
in which the moneys provided for the 
partially excluded area would also be 
included? — ^Yes. 

13.532. It that case, the whole budget, 
of course, would be open to discussion 
by the Legislature? — ^Yes, subject to 
paragraph 109. 

13,538. I am coming to that. It is 
only when the Governor exercises his 
special responsibility under para- 
graph 70 that they would go outside 
the purview of the Legislature? Is not 
that so? — ^Yes, and paragraph 109. 

13.534. But ordinarily they would be 
part of the provincial budget? — ^Yes. 

18.535. I want to ask a similar ques- 
tion with regard to the wholly excluded 
areas. I find that the special responsi- 
bility of the Governor under para- 
graph 70 (/), is confined to partially 
excluded areas only? — Yes. 

13.536. That means that for the ad- 
ministration of the wholly excluded areas 
the Governor could not draw upon fche 
provincial funds? — Dr. Amhedkar's very 
acute mind has discovered a gap in the 
White Paper. That is so. 


13.537. He could not draw upon them? 
— As drafted he could not draw upon the 
provincial funds. It is an omission that 
we propose to set right in any final 
draft. 

13.538. Another paragi'aph is 49 to 
which I also want to draw your attention 
in this connection. There subclanse (v) 
says that the expenditure required for 
excluded areas shall be the special 
responsibility of the Governor-General.? — 
Yes. 

13.539. Do I take it that in the ad- 
ministration of the wholly excluded area 
the Governor, who presumably would be 
the agent of the Governor-General, would 
have to depend upon such moneys as may 
be supplied to him by the Governor- 
General in the exercise of his special 
responsibility? — No; the Governor him- 
self will ask for the money from the 
province. 

13.540. So you do propose to amend 
the provision dealing with the special 
responsibilities of the Governor to enable 
■him to draw upon provincial funds for 
the administration -of the wholly excluded 
areas also? — ^Yes. 

Mr. M. B. Jayaher.2 Does it not now 
fall under paragraph 96, subpara- 
graph (b) : “ The Governor will cause a 
statement of the estimated revenues,*’ 
etc., .and then you have given power 
“ to specify separately those additional 
proposals (if any), whether under the 
votable or non-votable heads, which the 
Governor regards as necessary for the 
fulfilment of any of his ‘ special responsi- 
bilities.' " Special responsibilities in- 
clude expenditure to be spent on the 
partially excluded areas. 

Dr. B. B. Ambedhar. 

13,641. I am talking about wholly 
excluded areas? — The point Dr. 
Ambedkar has raised deals with totally 
excluded areas and, by an error in 
drafting (it is nothing more than that) 
lb would appear that the Pro-vincial 
Governor, while he could draw upon the 
provincial funds for partially excluded 
areas, could not draw upon the pro- 
vincial funds for the totally excluded 
areas. That is an omission in drafting. 

Mr. N. M. Joshi. 

13,542. Might I ask a general ques- 
tion about the merit or demerit of the 
method which you have proposed of pro- 
tecting the backward people and the 
method of protecting their interests by 
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treating them as a minority. I want to 
ask you what is the difference between 
the two methods — ^the method of protect- 
ing by giving the Governor special power 
to protect a minority and the method 
which yon have adopted to protect the 
backward people? — ^We feel in the case 
of the backward people that they do 
need some further and more definite pro- 
tection. That is the reason why we have 
got these provisions 106 to 109. We feel 
that they are so far away from the 
ordinary political conditions in India 
that they really are in a different cate- 
gory, say, to Members of the great re- 
ligions communities of India. 

13.543. I want to suggest to you. 
Secretary of State, that there are two 
kinds of protection. The first is from 
the politicians, as you say? — Yes. 

13.544. The second protection is from 
an autocrat? — ^Yes. 

13,645. 1 am not using that word in 
an offensive sense. In the case of the 
method whidh you have followed in the 
case of minorities, there is protection 
both ways; the minority is protected 
from the majority of the politicians by 
giving the Governor special powers and 
the minority also is protected against an 
autocratic use of power by any officer or 
by the Governors because the Legislature 
can deal with the questions of the 
minorities. In thq, method which you 
(have followed, there is no protection 
against the autocratic use of the powers 
given to the officers who may be 
appointed to those districts. I, therefore, 
want to know from you whether you do 
not think that that method followed in’ 
the case of the minorities gives protec- 
tion both ways and therefore should be 
adopted in the case of these tribes also? 
— We do feel very definitely that we have 
to take into account experience. All 
experience goes to show that these areas 
have on the whole been sympathetically 
administered. It also goes to show that 
it is very dangerous to make^ sudden 
changes in them. Judged, therefore, by 
the past it looks as if the aborigines 
themselves will be both happier and safer 
if the same kind of arrangement still 
continues. I hope I have said enough 


this morning to show that I do regard 
these backward areas as a very definite 
exception in the Indian picture, and as 
an exception that must be dealt with 
by exceptional methods. We think, 
judged by our experience, that this is 
the best way of dealing with them, and 
as soon as you bring in the ordinary 
checks of Parliament and politics, which 
may be very valuable and applicable in 
many other directions, it really is going 
to do harm in the long rnn to the 
tribes themselves. 

13.546. I am not making any allega- 
tions against any officer, Secretary of 
State .P — ^No; I know you are not. 

13.547. And I am prepared to admit 
with you that on the whole the officers 
are sympathetic but, at the same time, 
Dr. Hutton himself in his Memorandum 
has given instances of cases where there 
was a danger of the interests of these 
people being sacrificed. He mentions 
this one in his Memorandum : “ Another 
instance of the harm that can be done 
by an inexperienced officer and of tl-.e 
care that has to be taken in administer- 
ing these areas may be taken from 
Assam, where a range of hills owned by 
the independent Nagas was regarded as 
important on account of the presence of 
supposititious oil or coal.” Where big 
interests are concerned, the interests rA 
the backward tribes may sometimes be 
sacrificed. He gives another instance? 
— ^But, Mr. Joshi, however good those 
instances may be, I still fail to see how 
political intervention would have been 
likely to make things better. I think 
it might very well (have made things 
worse. 

13,548. I will tell you how? — ^Dr. 
Hutton, so I am informed — unfortunately 
I could not be at the Meeting— did not 
at all draw the conclusion which Mr.. 
Joshi has just drawn from it. The con- 
clusion he drew was to exclude these 
areas altogether. 

Mr. N. M. Joshi.'] It is true Dr. 
Hutton believes in autocracy and, there 
fore, he wants exclusion. 

Chairman.] Mr. Joshi, I propose to 
adjourn now until half past two o’clock. 


Evidence given on this day hy a witness other than the Secretary of State 
for India and his advisers is printed for convenience in Volume 11 . 
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Lord Snell. 
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Bsitish Indian Rbopresentativbs. 


Dr. B, R. Ambedkar. 

Sir Hubert Carr. 
Lieut.-Oolonel Sir H. Gidney. 
Sir Hari Singji Gour. 

Mr. M. R. Jayaker. 

Mr. N. M, Joshi. 


Sir Abdur Rahim. 

Sir Phiroze Sethna. 

Dr. Shafa’at Ahmad Khan 
Sardar Buta Singh. 

Mr. ZafruUa Khan. 


The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon. Sir Samued Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcolm Hailey, 
G.O.S.I., G.C.I.E., and Sir Findlatbr Stewart, K.O.B., K.C.I.E., O.S.I. are further 

examined as follows : — 


Mr. N. M, Joshi, 

13.692. Secretary of State, yesterday, 
you stated in reply to my question that 
you want to give the aboriginal tribes 
further and more definite protection. I 
am not asking you questions in order 
that the protection shall be whittled 
down, hut my anxiety is that there 
should he more protection than you are 
giving. In connection with that, I want 
to ask you a question as regards para- 
graph 109? — (Sir Samuel JSoare,) Yes. 

13.693. In that paragraph, you are 
allowing the Governor at his discretion to 
disallow any resolutions or quest^ns 
dealing with the administration of a par- 
tially excluded area. I want to ask you 
whether this provision will not reduce the 
protection instead of increasing the pro- 
tection? — No. I do not take that view. 
1 take the view that unless there is a 
safeguard of this kind debates and reso- 


lutions may arise in a Provincial Qham- 
her that would stir up a great deal of 
trouble, or that might stir up a great 
deal of trouble, and that might do a great 
deal of harm in a backward area. 

13.694. But did not the Legislature 
contemplate this as one of the means by 
which injustices done by people would be 
redressed, and from that point of view, 
when you are establishing an autocratic 
institution in the districts, does it not 
reduce the protection when no questions 
could be asked and no resolution could be 
discussed regarding the actions of the 
Executive? — In the partially excluded 
areas, Mr. Joshi will remember that it 
is not an autocratic administration. It 
is the ordinary Provincial administration 
acting, however, with certain safeguards 
imposed upon it by the Governor. 

13.695. Yes, but the Governor will 
have the power either to apply or not to 
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apply the particular piece of legislation? 
— ^Yes. I regard that as a very neces- 
sary safeguard. 

13.696. It is a necessary safeguard but 
at the same time when the Executive is 
not responsible to the Legislature, when 
you prevent questions being asked as re- 
gards the actions of the Executive and 
prevent resolutions being discussed as 
regards the actions of the Executive, 
you are reducing protection.? — ^No, I do 
not think so. I am afraid, Mr. Joshi 
and I do not agree. I base my view 
upon the very strong advice of the ex- 
perts who have actually been dealing 
with these people in these backward 
tracts. They think that some safeguard 
of this kind is essential, otherwise you 
may get resolutions moved and discus- 
sions taking place that would stir up all 
kinds of trouble in these very exceptional 
districts. 

13.697. As regards the excluded areas, 
you prohibit discussion altogether. As 
regards these areas, I want to know 
whether the protection is not reduced by 
making the provision that there shall be 
no discussion? — I did not quite hear Dhe 
last part of your question. 

13.698. As regards the excluded areas, 
there can be no discussion even with the 
permission of the Governor or of the 
Governor-General? — Yes; that is so. We 
are dealing with a very exceptional case 
in our Proposals — only one single case — 
and both upon the grounds of merit and 
also upon the grounds of practicability 
we think this is the best proposal. As 
to the grounds of practicability, there is 
this fact that the Governor would have 
no official minister who could answer in- 
terpolations of this kind about a totally 
excluded area. In the case of the par- 
tially excluded areas, of course, he has 
the Provincial administrators and the 
Provincial administration, but in the 
case of the totally excluded areas He 
would have no representative in the 
Chamber to deal with questions of this 
kind. 

13.699. As regards the protection of 
these people, the need for the protection 
of these people, as I have stated in my 
questions so far, is against the autocratic 
actions of the Executive or the arbi- 
trary actions of the autocratic 
Executive and secondly they also need 
protection against these people being ex- 
ploited by others. There was a mention 
of the moneylenders exploiting them ; 


there is also a possibility of the capi- 
talist and the employers exploiting them. 
My question to you is this, that if you 
prohibit discussions and questions as re- 
gards the treatment given by employers 
to their employees, who in some indus- 
tries are people belonging to the abori- 
ginal tribes, you reduce the protection 
instead of increasing that protection? — 

I would prefer really, as I say, in these 
very exceptional cases, to rely upon the 
people on the spot. I think they are 
much more likely to be sympathetic than 
politicians, however excellent those poli- 
ticians may be, outside. 

13.700. Secretary of State, I should 
draw your attention to a few quotations 
from the Report of the Royal Commission 
on Indian Labour. The Royal Commis- 
sion on page 115 says : The main coal- 
fields lie in or adjacent to areas chiefly 
inhabited by aboriginal tribes. From 
these tribes the labour force was first 
drawn and they still supply the bulk of 
the workers.” So-, in the coalmining in- 
dustry the large proportion of the 
workers comes from the aboriginal tribes P 
— ^What particular areas is Mr. Joshi 
dealing with? 

Sir JEari 8in>gh Oour, 

13.701. The Jharia Coalfields? — ^Where? 

Mr. N. M. Joshi. 

13.702. Some are in Bihar, some are 
in the Central Provinces, but mainly in 
Bihar and Bengal? — ^If so, of course, Mr. 
Joshi* s question does not really apply. 
Those areas are partially excluded areas, 
not totally excluded areas. All discus- 
sion would not be invariably barred. 

13.703. I am dealing with your prohibi- 
tion to ask questions and prohibition of 
discussions? — There is not a prohibition 
in areas of that kind. 

13.704. Some of these areas will be 
partially excluded areas? — Yes, and in 
the case of partially excluded areas all 
that is necessary is to get the permission 
of the Governor. 

Sir Sari Singh Qour. 

13,706. It is the other way about; it is 
not a question of getting the permission 
of the Governor. He could stop it? — I 
beg your pardon; yes, that is so, 

Mr. N. M. JosU. 

13,706. The fact is that the protection 
you are proposing is less because the 
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permission of the Governor must be 
obtained — He can stop the discussion if 
he thinks the discussion is harmful. 

13.707. That is exactly what I am sug- 

gesting to you : that, instead of increas- 
ing the protection, you are reducing the 
protection. Now as regards the other 
area of Assam, from the Beport of the 
Royal Commission on the Tea Estates I 
shall read one or two small quotations. 
On page 357 of that Beport the Royal 
Commission say ; “ About 126,000 

labourers are employed, most of whom 
are aboriginals from Chota Nagpur and 
the Santal Parganas in the province of 
Bihar and Orissa.” That is one pan 
of the tea estates. On page 359 the 
Royal Commission say : At present the 
most important recruiting area for both 
valleys is Chota Nagpur and the Santal 
Parganas, whose aboriginal population is 
preferred for work on the tea gardens.” 
Here you will notice that these aboriginal 
people are preferred by the employers 
because they are unable to protect them- 
selves. Now in the case of such people 
is it not better on the whole that there 
should be greater protection than less 
protection? — Here again I should like to 
look into the details. I should be sur- 
prised if these Tea Estates were in the 
totally excluded area of Assam. If they 
are not in the area of total exclusion, 
then it does not seem to me than the 
question has any bearing upon the point. 

13.708. Now as regards the danger of 
land being alienated, as there is a danger 
•of land being taken by moneylenders, 
there is also a danger of land being 
taken by big capitalists like the tea 
planters and the mining people. Is it 
not possible for you, instead of leaving it 
to the Governor and the District Officer, 
to put down in the Constitution itself 
or in some way provide that land belong- 
ing to the aboriginal people should not be 
taken away at all, because if you leave 
the protection to the Governors it is 
quite possible that the protection may 
not be good enough against big 
capitalists ? — All I can say is that we 
have consulted the men who have been 
actually dealing with this problem on 
the spot and they support this kind of 
protection. I should like to see every 
kind of practicable proposal carried into 
effect for preventing these backward 
people being exploited, I am not sure, 
however, whether you could in actual 
practice carry into effect a very general 


proposal such as Mr. Joslii has just sug- 
gested. 

13.709. I shall put before you for 3 "our 
consideration one or two proposals. My 
first proposal is that j’ou should leave 
the Legislatures free to ask questions and 
to have discussions. That is one pro- 
posal. Tlien my second proposal is that 
you should give these aboriginal tribes 
not only representation according to 
their population but weightage in the 
representation. You have given 
weightage in representation to minorities 
which are much more powerful than the 
aboriginal tribes, while in the case of 
the aboriginal tribes you have not given 
representation even according to the 
population basis? — No; and it is just 
because of that, Mr. Joehi, that we are 
proposing, as an alternative, this other 
method of dealing v/ith them. The 
reason is that we feel that they are so 
distinct from the other population of 
India that we must give them special 
treatment. We feel that these very back- 
ward people really cannot gain anything 
at all by a small representation in a 
Legislature about which they might 
understand nothing at all. 

13.710. In the first place, I do not 
know why that representation should be 
small? — Call it big. I do not mind 
whether you call it small or big. I 
v\ould say that any representation of 
these very backward people would be of 
very little use to them. 

13.711. May I ask whether these back- 
ward people will not he subject, either 
to Provincial or Federal taxation? — In 
the totally excluded areas the adminis- 
tration will be the Governor ^s adminis- 
tration. 

13.712. But they will not be free from 
either the taxation of the Federal Gov- 
ernment or the Provincial Government. 
How can they be free from customs taxa- 
tion? — ^That is the position now. But 
does Mr. Joshi suggest really that 
head hunters living in the hill tracts of 
Assam could take an intelligent part in 
a Budget discussion about indirect taxa- 
tion? 

13.713. Secretary of State, you may 
consider that they are head hunters. I 
know some of these aboriginal tribes and 
I know they are not head hunters. They 
can be well educated and they can be 
very well civilized, and I am quite sure 
that if you give them representation 
they will be able to find representatives. 
You are not excluding from the Federal 
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Legislature only the head hunters of 
Assam; you are excluding all aboriginal 
tribes? — No, that is not the position. 
In the totally excluded areas it is so. 
In the partially excluded areas it rests 
with the Governor how far representa- 
tion and all that goes with it is applic- 
able. 

13.714. No, in the Federal Legislature 
you have not .provided any representa- 
tion for the aboriginal tribes? — I beg 
your pardon; that is so; because we felt 
that no representation that we could give 
to these areas would really be effective. 
All that .would happen would be to draw 
them into a political machine that might 
very well crush them. 

13.715. I do not know how any Legis- 
lature can crush them when the Governor 
has special powers to protect them. Any 
representative of the aboriginal tribes 
will certainly express himself as regards 
how the taxation affects his community? 
— I wonder very much how in actual 
practice you could find one, two, three, 
or four people to represent in a Federal 
Legislature all these very different tribes 
and communities, and even if they could 
represent them, whether they would make 
their voice effectively heard. 

13.716. The same thing used to be said 
about what are called the Untouchables 
some time ago : that they would not 
be able to provide any representative.s. 
If you put down in the Constitution no 
representation at all for the aboriginal 
tribes the same condition will continue, 
but if you give them representation it is 
quite possible that as in the case of the 
Untouchables we do not feel any difficulty 
now, in the case of the aboriginal tribes 
there will be no difficulty as regards their 
representation ? — Of course it is very 
difficult to say what it is they require 
and what it is they do not require them- 
selves, but all our information goes to 
show that they do not require this kind 
of representation, and I think Dr. 
Hutton himself made the point in his 
Memorandum and the evidence he gave 
the other day. 

13.717. May I suggest to you that 
these aboriginal tribes require protection 
against the autocratic officers, against 
moneylenders, and against capitalists? 
They also require protection from anthro- 
pologists who want these specimens to 
be preserved? — And they also require 
safeguards from ignorant politicians. 

13.718. That you are providing against 
—you are providing against the ignorant 


politicians. May I ask you another ques- 
tion? Yesterday Mr. 'Seymour Cocks 
asked you a question about the power 
of deportation and you said that the 
District 'Officers will possess the power 
of deporting. May I ask in what form 
this power of deportation will be ex- 
press^? Will it be expressed so that 
the District Officers will be able to de- 
port the moneylenders and people who 
exploit, or will it be a general power of 
deporting anybody — It will be a general 
power of the Governor to make regula- 
tions for this and for other purposes 
connected with his special responsibility 
to the excluded area. 

13.719. Might I draw your attention to 
the fact as stated in the quotation which 
1 gave you from the Report of the Royal 
Co m mission, that many of the industries 
are situated near the aboriginal areas, 
and if in those areas there are some 
strikes by workers there is a great likeli- 
hood of people who take part in those 
strikes being deported. What is the pro- 
tection against such action? — The pro- 
tection is really the commonsense and 
the good faith of the Governor not to 
abuse his power. We have no ulterior 
motive in our minds to use these powers 
as strike-breaking powers. 

13.720. I am not suggesting that there 
are any ulterior motives in your mind, 
but I want to know whether there is any 
protection against the wrong use of 
autocratic powers which generally exist 
when Legislatures cannot discuss matters ? 
— would not say that is the only 
check upon the misuse of powers. There 
is the check of Parliament, there is the 
check of Whitehall, and certainly there 
are other checks. There is the check of 
public opinion in the gross misuse ot 
powers, 

13.721. How would public opinion be 
expressed if the Legislatures cannot dis- 
cuss matters? — There is such a thing as 
the Press. 

Dr. B. B, Amhedkar. 

15. 722. Might I ask just one question 
arising out of the questions put by Mr 
Joshi. I just want to draw the atten- 
tion of the Secretary of State to a diffi- 
culty which I feel. Under paragraph 
109 as drafted the distinction made be- 
tween the Excluded Area and the Par- 
tially Excluded Area is on the basis that 
in the Partially Excluded Area discussion 
is possible or the Governor has the power 
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to disallow it, while in the case of an 
Excluded Area the Governor is prohibited 
from allowing any discussion. My diffi- 
culty is this : Yesterday, I think in 
answer to a question by Major Attlee, 
you stated, Secretary of State, that the 
contribution which the Centre was bound 
to make to Assam in order to cover the 
deficit arising out of the Excluded Area 
there was not to be an earmarked amount 
but was to be part of the general revenues 
of the Province of Assam. I suppose I 
am correct in saying that that was what 
you stated? — I think I left the question 
somewhat open as to whether it should 
be a specific grant or whether it should 
be merged in the general grant. 

13.723. The impression that I formed 
was that you said you did not think that 
it would be an earmarked amount? — No. 
I think what I said, or anyhow what I 
intended to say, was that in the figures 
that we had been discussing we had 
assumed that it would be part of the 
general fund, but as to whether that was 
the best way of dealing with it I had an 
open mind, 

13.724. Very well. I will take another 
aspect of the thing. In answer to a 
question which I put you stated that so 
far as the financing of "the Excluded Area 
was concerned you were going to rectify 
the omission in the White Paper and 
allow the Governor of the Province to 
draw upon the general fund of the Pro- 
vince of Assam for the expenditure that 
he was likely to incur under the Ex- 
cluded Area? — ^Yes. 

13.725. The difficulty that I feel is this, 
that if the Governor is to have the 
power to draw money from the Provincial 
Fund of Assam in order to carry on that 
administration in the Excluded Area, is 
it consistent .with this provision in para- 
graph 109 that the Legislature supposed 
to provide that money should be 
altogether prohibited from discussing 
the affairs of the Excluded Area ? 
— think Dr. Ambedkar does raise 
a difficult case. It is not a case 
in which a very large sum is 
involved for this reason, that by 
far the greater part of the expenditure 
upon the Totally Excluded Area of Assam 
will be found from Federal funds, but 
I think it may be assumed that there 
will be a sum in addition to that needed. 

13.726. As you said yesterday, in all 
these areas where there will he Par- 
tially Excluded Areas the Budget would 
be a common Budget, unless, of course, 


the Governor certified an extra amount 
under his extra responsibility, in which 
case the Budget as a whole would be 
placed before the Legislature and open 
to discussion I do not sec now the 
difficulty would be got over? — We had 
considered the advantage in a case of 
that kind of proceeding, say, by a con- 
tract budget over a period of years. 
What I am anxious to avoid are fre- 
quent discussions. 

13.727. I suppose the purpose could be 
best served .by having a common provi- 
sion for both, prohibiting discussion and 
allowing the Governor the power to pro- 
hibit it or disallow it, whichever he 
thought necessary? — It was pressed upon 
us very strongly by the people working 
in these tracts that there iwas a great 
advantage in excluding discussions in the 
case of the Totally Excluded Areas, but 
I have always seen the difficulty of the 
expenditure in Assam from provincial 
funds. I think the Committee and the 
Delegates might consider whether sup- 
posing there was a contract budget for 
a period of years, when the contract was 
renewed there might then be a discus- 
sion; but even that (I say it so that 
the Committee should know the whole 
position) is contrary to the views of a 
good many of the experts. 

13.728. But I suppose the purpose of 
the experts and the purpose that you 
have in view would be very well served 
by having this power of the Governor 
to allow a resolution and discussion? — 
What we wanted to avoid was the 
Governor constantly having to refuse dis- 
cussions of this kind. It would put him 
into a difficult position, and rwe do not 
contemplate in the case of Totally 
Excluded Areas that there would 
be discussions, and we do not want to 
take any action that would appear to 
permit discussions that we think would 
be harmful to the area; that is what it 
comes to. 

Dr. B. B. ArnbedhaT,~\ I was only sug- 
gesting that the Governor’s power ’would 
be adequate protection against that. 
That is all I ask. 

Lieut.-Ck>lonel Sir H. Gidney. 

13.729. My Lord Chairman, I have two 
questions only that I desire to ask the 
Secretary of State. The first question 
possibly may not arise or be in order; if so, 
I hope the Secretary of State will correct 
me. In the interpretation of the Par- 
tially excluded, and Excluded Areas, so 
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far as the escliision of legislation and 
representation are concerned, there are 
other Areas in India excluded from legis- 
lation, such as the Ceded Areas. They 
do not come into this discussion at all, 
do they? — They do not -come into this at 
aU. 

13.730. The next questi-on I want to 
ask you, Secretary of State, is this : 
Have you considered what legislation or 
how legislation is going to he applied to 
ceded areas, considering the fact that 
they are denied any political voice? — I 
think Sir Henry Gidney has one or two 
cases in mind that occur to some of us, 
but it really does not come into this 
chapter at all. 

13.731. You promised me that you 
would make inquiries, and I know you 
are making inquiries. I hope the in- 
quiries will result in those areas being 
given a voice in the Legislature of the 
country. They are to-day precluded 
from any legislative legielationP — I think 
if Sir Henry would raise a question of 
that kind at some period in the dis- 
cussions, I would then deal with it, 

13.732. Very well. The second point is 

regarding the excluded and partially ex- 
cluded areas. I do not talk as an ex- 
pert in the matter, but I have spent 
nearly seven years of my service in those 
areas, and I am prepared to state from 
my experience that in the totally ex- 
cluded areas they are really not intel- 
lect aally capable of expressing any views 
on political matters and they are^ not 
concerned in expressing any such views. 
In those areas, as Mr. Joshi has stressed 
(and Dr, Ambedkar has pointed out how 
the ambiguity might be got over), might 
I suggest that use might be made of 
that very noble army of Britishers, the 
missionaries, gentlemen who have more 
or peinmanently estab-lished them- 

selves in these areas, and who really 
know more about these areas than 
any district officer; that they might 
be* given the opportunity of repre- 
senting them ? — Of course, we can con- 
sider a point of that kind, but I still 
think myself, Sfubject to our further con- 
sideration, that it is really better frankly 
to accept the fact that these are excep- 
tional areas, and they -are not susceptible 
to the kind of treatment that the rest 
■of India is susceptible to, and to give 
them a representation, even although the 
representatives might be excellent people 
like the missionaries, would really be a 
somewhat incongruous affair, and it 


might not help them as much as our 
proposals help them in frankly treating 
them as an exceptional area. 

Lieut. -Colonel Sir E, Gidney.} I will 
ten you why I stress the point. In my 
years of service in these areas, I served m 
the Garo Hills, the Naga Hills and the 
Elhasai and Jaintia Hills, and I was in 
the head hunting expedition or 1913 
when I almost lost my own head. As a 
doctor^ I have also toured the foot of the 
Bhutan and Nepal Hills, and in all these 
areas I did find occasions when the vil- 
lagers as a body opposed orders issued 
to them by tbeir Gbambaras (Ghambaras 
being a synonymous name for Patels or 
lambhadars in the villages in other 
Provinces), and it was in those areas 
where as a surgeon I got into close 
touch with these aboriginal tribes as well 
as with that great army of splendid men, 
the missionaries, and I was particularly 
struck with the great confidence and the 
great trust these aboriginals placed in 
the missionaries, and I thought, if any 
representation were to be given to them, 
this might be a means by which we could 
give it. 

Archbishop of Canterbury. 

13.733. Before you leave that, Sir 
Henry, may I ask whether it is not the 
case (I think it is) that in some cases 
already in the legislature, such persons 
as those to whom Sir Henry has alluded 
have represented these special tribes? — 
Yes, there is a case in Assam, but I think 
the case is the case of the representation 
of an area that would not be totally ex- 
cluded, but partially excluded, I will 
look it up. 

Mr. Builer.} It is referred to on page 
161 of Volume 1 of the Report of the 
Statutory Commission. A Welsh mission- 
ary represented the area. 

Lieut.-Colonel Sir Eenry Gidney. 

13.734. Carrying the matter a little 
further and giving my attention to the 
partially excluded areas with w’hich I 
have been very familiar, I do think there 
is a growing sense of responsibility among 
these people, and I do think that educa- 
tion, although of a primary nature, has 
spread very largely owing to the work of 
the missionaries, and the hospitals there, 
and 1 think that these partially 
excluded areas could with equal benefi.t, 
as has already been allowed to the de- 
pressed classes, be given something in the 
shape of some representation in the legis- 
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latures’^ — ^Yes; we do provide repre- 
sentation in the provincial legislatures for 
these districts 

13,73o. I myself think that is quite 
enough ? — ^Yes. I am reminded that there 
is actually a provision for 21 seats in the 
various provincial legislatures. 

Lieut. “Colonel Sir IS., Gidney.~\ Thank 
you. I have no more questions. 

Mr. ilf. jB. Jayaher. 

13.736. Secretary of State, the whole 
assumption of this chapter is this, that 
the Governor, who will be a public man 
from England and the official on the spot, 
will be able to give these uncivilised 
people greater protection than public 
opinion through the legislature? — That is 
the assumption. Assuming that there is 
no racial distinction between Indian and 
European administrators. 

13.737. I am not making any? — "No. 

13.738. Is it wise not to rely upon the 
sense of the m-odern Indian as regards 
his obligation to bring up these com- 
munities? Is it wise to ignore that sense 
altogether? I quite see your difficulty 
that they should not be submitted to 
legislation for which they are not ripe. 
I agree up to a certain point, hut do 
you think you are right in taking these 
poor people entirely out of the influence 
of the legislature and public criticism to 
the extent of not even allowing questions 
under paragraph 109? — It is only ques- 
tions in the one area totally excluded. 

13.739. I am speaking of that area. 
My fear is that you may, in course of 
time, stagnate public criticism, and it 
will not be able to approach those people, 
and they will continue to remain for a 
long time as exhibits of what civilisa- 
tion used to he at one time in India. 
The* only safeguard is to allow the light 
of public criticism to bear upon these 
people? — My difficulty is that they are 
so remote from the general standard of 
civilisation in India that, in actual prac- 
tice, bringing to bear upon them the 
H^t of public opinion is really going to 
stir up a great amount of trouble, and 
very likely do them an injustice? 

13.740. That is so. Then the proper 
protection is that which you have pro^ 
vided in paragraph 108, that legislation 
which will normally apply in other parts 
of the Province will not apply unless the 
Governor thinks fit, but stop there, Why 
remove them even from the category of 
asking questions as you have done in 
paragraph 109? You have gone even to 


this length, that the Governor cannot 
make rules, that subject to his sanction, 
questions may be asked 'and discussion 
take place. That is a very drastic pro- 
posal, if I may say so? — We have felt 
that we must go very cautiously in deal- 
ing with these aboriginals, and *t is in 
the interests of caution .and their own 
peace and security that we make what I 
admit is a drastic proposal, but it is a 
proposal a good deal less drastic than 
the proposal made by Dr. Hutton in his 
evidence, namely, that lall discussion 
should be barred, not only in the totally 
excluded areas hut in the partially ex- 
cluded areas as well. 

13.741. Dr. Hutton is an expert, and 

I am always extremely careful about 
accepting experts at their word, because 
all experts up to a certain point are 
blind men. Their value and weak- 
ness both lie in being able to eee 
one point. But may I point out 
that what you are proposing in para- 
graph 109 is more drastic than iwhat you 
are proposing in paragraph 52. In para- 
graph 62 you have given power to the 
Governor-General in sub-clause (6) on 
page 61 : prohibiting, save with tlho 

prior consent of the Governor-General at 
his discretion, the discussion of or tllie 
asking of questions on ” then; “ matters 
connected with any Indian State other 
than matters accepted by the ruler of the 
State in his Instrument of Accession as 
being Federal subjects; or (li) any action 
of the Governor-General taken in his 
discretion in his relationship with a 
Governor; or (iii) any matter affecting 
relations between His Majesty or the 
Governor-General and any foreign Prince 
or State.” Even these questions can be 
discussed with the approval and sanction 
of the Governor-General, but if your 
paragraph 109 is to be followed, this is 
the one subject where the Governor has 
no power to allow questions or discussion ? 
—Yes. 

13.742. It is certainly a more drastic 
proposal than the case of a foreign 
Prince or State which can he discussed 
with the approval of the Governor- 
General, hut in the legislature we cannot 
ask any question or discuss any matter 
relating to the totally excluded area. 
That means that they get a much higher 
status than a foreign Prince does, so far 
as the asking of questions is concerned? 
— ^I think on the whole they deserve a 
higher status, because they are less able 
to defend themselves. 


JOINT COMMITTEE ON INDIAN CONSTITUTIONAL REFORM 


1227 


18*“ Ocfobris, 1933,] The Right Hon. Sir Samuel Hoarb, Bt., G-.B.E., IContinued. 
C.M.G., M.P., Sir Malcolm Hailey, G.C.S.I., G.C.I.E., and Sir Findlateb 
Stewart, K.C.B., K.C.I.E., C.S.I. 


Archbishop of Canterbury. 

13,743* May 1, arising from that, re- 
turn to what I ventured on a previous 
occasion to urge, that this paragraph 109 
is needlessly drastic. I suppose the ob- 
ject of legislatures sudh as these is to 
educate people in problems vitally afFect- 
ing the affairs of their country. It must 
be of great importance to legislatures to 
understand and know what is going on 
.with the very interesting and responsible 
problem of these aboriginal tribes. It 
seems to me most natural that sometimes 
a question should be asked about them so 
long as the discretion is given to the 
Governor that if he thinks it is a highly 
inappropriate question, or would be 
likely to prejudice these excluded areas, 
he should prohibit it, but paragraph 109 
does not even allow the Governor to 
permit a question. I merely ask whether 
(it is really in view of the importance of 
the problem, and, therefore, the import- 
ance of the Indian legislature having 
opportunities of knowing about it) so long 
as you safeguard the right of the 
Governor to object and prohibit, you 
should insist that he can under no 
circumstances permit even a question ? 
— It is not a question, His Grace will 
see, of excluded areas. In our proposal 
it is a case of only one excluded area, 
namely, Assam. In the case of partially 
excluded areas discussion is permissible. 

13,744. Yes.P — We are dealing really 
with one very exceptional case, and in 
that very exceptional case, I feel some 
hesitation in ignoring the very strong 
representations of the officials who have 
actually been dealing with problems of 
this kind. It is not that I am not con- 
scious of the strength of the argument 
on the other side; I am; but 1 am very 
nervous of taking an unwise step that is 
really goiing to stir up trouble in what 
are really almost totally uncivilised areas 
— some of these areas. 

Mr. Zafrulla Khan, 

13,746. An anomaly of this is that 
their nine representatives on the Assam 
Legislative Council will be able to discuss 
every question excepting their own back- 
ward areas, and they will be able to 
take part in all questions concerning 
Assam except the backward tract for 
which they are going to be the repre- 
sentatives in the Council? — ^That is so. 

13,746. Is not that anomalous? — It is 
anomalous, and many of these very diffi- 


cult questions aie bound to be anomalous. 
It is to avoid the risk on the other side, 
namely, this : Here we are dealing with 
very uncivulised people; I do not know- 
how many expeditions there have not 
been in recent years for stopping head- 
huntmg, and so on. I am nervous of 
opening the door to a discussion that 
may set the whole place in a blaze. 

13.747. What is the point in giving 
these backward tracts representation in 
the Legislature? What are those repre- 
sentatives instructed to do? — We are not 
giving representation. We are con- 
stantly confusing two different things, 
namely, the totally and the partially ex- 
cluded areas. We are not contemplating 
representation from the totally excluded 
areas. 

13.748. I am mistaken. Do I under- 
stand that these nine seats reserved for 
the backward tracts will give representa- 
tion to the partially excluded areas in 
Assam ? — ^Yes. 

Mr. M. B. Jayaher. 

13.749. Do not you think the result of 
your proposals will be, as regards certain 
agencies which are, at the present 
moment, carried on, some by Indian 
politicians and some by Indian reformers, 
for the purpose of improving these people 
gradually, that their influence will be 
considerably curtailed by this sort of 
isolation of these areas from the benefits 
of public criticism? — I do not think so. 
So far as I know no obstacle is being put 
in their way now ; indeed, T imagine 
every encouragement is given to them. I 
see no reason why there should be a 
change. 

13.750. Nobody would take much in- 
terest in these matters, because they are 
out of tbe purview of the Legislature P — 1 
do not think so. T do not think people take 
no interest in ansrbhing if it does not come- 
within the purview of the House of Com- 
mons here; in fact, I think rather the 
contrary is the rule. 

13,761. May I ask you one or two- 
questions about paragraph 106. You ex- 
plained yesterday, in reply to some ques- 
tion, that you proposed to annex a list 
to the Constitution Act? — Yes. 

Mr. M. B, Jayaher,'] Will that be a 
final list or will that list be added to. 

Lieut.-Colonel Sir H. Oidney, 

13,752. Or subtracted from? — It would 
be a list no doubt with a power by Order 



1228 


MINUTES OF EVIDENCE TAKEN BEFORE THE 


IS® Octohrisy 1933.] The Right Hon. Sir SamtjeIi Hoare, Bt., G.B.E., [Continued, 
C.M.G.. M.P., Sir Malcolae Hailey, G.C.S.I., G.C.I.E., and Sir Findlater 
Stewart, K.C.B., K.C.I.E., C.S.I. 


in Council^ or whatever might be the 
machinery, to make alterations, but we 
should assume that that power would be 
exercised for diminishing the areas and 
not for increasing the areas, or trans- 
ferring areas from one category to 
another. 

Mr, M, B. Jayalcer. 

13,753. That is what I wanted to know. 
You are contemplating that in course of 
time what is a totally excluded area will 
pass into the list of partially excluded 
areas and what is a partially excluded 
area will pass into the list of the re- 
form scheme Provinces. You are con- 
templating such a change in course of 
time ? — ^Yes. I think that would he gene- 
rally true provided that when one uses 
the expression “ in course of time,^’ one 
does not assume it would be a short time 
in certain cases. 

13,764. I am not assuming that. Do 
you contemplate any form of machinery 
by which the change shall take place, 
that is to say, by which a totally ex- 
cluded area will pass into the cate- 
gory of partially excluded areas 
and a partially excluded area will 
pass into the scheme of the Provinces. 
Are you going to provide a periodical 
enquiry by Parliament or a report by 
the Governor? — I think a periodical en- 
quiry would be objectionable and risky. 
I think it is much better to leave it to 
the Governor and his staff and to proceed 
by Order in Council. After ail, we are 
dealing with comparatively small areas 
compared with the great size of India. 
This is not a big problem. 

13.755. What I want to know is, who 
is to take the initiative? Will you 
allow the Legislature to pass a resolu- 
tion recommending that a certain Par- 
tially Excluded Area be now absorbed 
into the Province, who is to take the 
initiative.?-— I think that might easily 
happen. If in the cause of development 
•such a situation arose, then I think 
there would be such a resolution in the 
Legislature. 

13.756. NTot about a Totally Excluded 
Area? — ^No. In the case of the Totally 
Excluded Area I agree there is a diflS.- 
culty; there is this block at present. 

13,767. Supposing that time is reached, 
whose business will it be to take the 
initiative? — ^It would be the business of 
the Governor making representations 
.^d the procedure being by Order 
in Council. That is our proposal. I 


think Mr. Jayaker will agree that in 
the ease of the Assam Tracts that kind 
of coutiugcucy looks as if it is a long 
way oft. 

13.758. I do not know enough of the 
Assam Tracts to say that. I am only 
asking on the question of principle. There 
must be some machinery by which it 
could be done. Do you see many diffi- 
culties m a Parliamentary Inquiry 
periodically.? — I do not like these periodic 
Inquiries, for this reason: They stir up 
a great deal of agitation. That is just 
what one wishes to avoid, particularly 
with these very inflammable areas; and 
the trouble with a periodic Inquiry is 
that as soon as you say you are going 
to have a periodic Inquiry, immediate 
agitation starts to have it at once. 

Sardar Buta Singh, 

13.759. ]^ay I know if any part of an 
Excluded Area has so far been excluded 
from that category and become a Par- 
tially Excluded Area? — ^Yes; indeed Sir 
Malcolm tells me that that has happened 
in certain cases. 

Mr. M, JR, Jayaher. 

13.760. I am going to ask you one or 
two questions about proposal No. ]07, 
Sir Samuel. I understood from yester- 
day's discussion that as regards the Par- 
tially Excluded Areas they will be nor- 
mally subject to the administration of 
the Province under the Minister? — Yes, 

13.761. Subject to an overriding power 
in the Governor to interfere? — Yes. 

13.762. What kind of cases do you have 
in view where the Governor will inter- 
fere? I imagine they will not be con- 
fined to those specific cases in j,aragraph 
70? — ^No. The kind of case (I do not 
know whether it is a good one or a bad 
one) that comes to my mind is this, 
that in certain of these areas law and 
order may be in the hands of their own 
village headman. In that case the 
Governor would withdraw those areas 
from the ordinary polioe administration 
of the Province. 

13.763. But you will have in the In- 
strument of Instructions to the Governor 
wme indication as to the kind of cases 
in which he shall interfere? — ^I had not 
wntemplated any specific reference to 
this point in the Instrument of Instruc- 
tions. You see, Mr. Jayaker, it occurs 
to me it would be difficult to put any- 
thing in the Instrument of Instructions 
specifically about this for this reason, 
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that the Partially Excluded Areas do 
differ very much one from the other, 
and what might be quite suitable in one 
would be not at aU suitable in another. 

Dr. Shafa^at Ahmad Khan, 

13.764. There is a provision in the 
recent Governors’ Instrument of Instruc- 
tions regarding the Governor’s power of 
interference? — ^Yes, we could look into 
that point. I do not know whether it 
■Would meet Mr, Jayaker’s point. I do 
not thinlk it would. That is a more 
general point. 

Mr. M. JR. Jayaher. 

13.765. But that would be a wider 
power of interference than in para- 
graph 70, I imagine. It will not be con- 
fined to any specific topic, the Governor 
can interfere on any occasion? — ^Yes, in 
the partially excluded areas. 

13.766. Therefore, I thought it would 
be better if something could be said in 
the Instrument of Instructions as regards 
what special care the Governor is to 
take. Take the exploitation of these 
poor ignorant people by Indian and 
European exploiters taking mining rights 
by giving them just a few trinkets, for 
instance, or the labour-employing agencies 
which often come from foreign States, 
from the Fiji Islands — all these people 
come in and trade amongst these ignorant 
people, and by taking advantage of their 
ignorance secure their employment. Now 
will you state such matters in the Instru- 
ment of Instructions being within the 
special care of the Governor regarding 
the protection of these ignorant people 
from such ravages? — ^Yes, I think we 
might certainly consider a suggestion of 
that kind. Indeed, it would be in 
accordance with what is generally the 
present -practice. I think it is the 
present practice to call the attention of 
the Governors to their responsibilities for 
these areas in the existing Instructions. 

13.767. That is what I was suggesting? 
— Yes; I think we might well look into 
that point and see whether we could 
make the Instructions to the Governor 
applicable to the proposals in the Con- 
stitution Act. 

13.768. Now there are only one or two 
more points I want to put to you. I 
understood yesterday from your replies 
that in the case of the partially ex- 
cluded areas there will be no separate 
Budget for those areas? — ^That is so. 


13.769. Supposing, for instance, there 
are 100 square miles excluded in a cer- 
tain Province, the Budget for the lOO 
square miles will be included in the 
general Budget of the Province ? — ^Yes, 
that is so. 

13.770. Supposing, for instance, when 
that Budget is being discussed (I am 

• pointing out a difiSiciilty that is troubling 
me) a Member gets up and moves a 
token cut in a certain item as a means 
of bringing public opinion to bear by 
way of condemnation of certain acts that 
have happened there, then the Governor- 
General refuses to allow him to make that 
motion ; that is under Proposal 109. 
Supposing a token cut is moved in the 
course of the Budget discussion, will the 
Governor have power to refuse any dis- 
cussion of it under 109? — ^Yes, he would 
have power to do that. 

13.771. It would be very hard on the 
Legislative Council to ask money from 
it and not allow any discussion or 
any question to be raised with regard 
to it? — 'We had assumed that it would 
depend upon the circumstances of the 
case, and if it looked like a hona fide 
motion for a discussion no doubt the 
Governor would allow it. I am not sure 
whether Mr. Jayaker is dealing with the 
partially excluded areas or with the 
totally excluded areas. 

13.772. I am speaking of the partially 
excluded areas? — The Governor would 
have the power either to allow it or to 
disallow it. 

13.773. Normally, questions would be 
allowed? — ^Yes, perhaps. 

13.774. If the Gk>vernor disallowed a 
question which arises in the course of 
the Budget discussion jit would seem 
extraordinary that the money is to be 
had from the Council and no discussion 
is allowed. If, on the other hand, he 
allows questions which come up in the 
course of the Budget discussion, then 
Proposal 109 would be avoided on every 
question? — ^The Budget, of course, does 
only come once a year, and that means 
that a discussion of this kind would only 
take place one a year; it would not be 
constantly coming up in the Chamber. 

13.775. But many grievances come up 
in the course of one year, speaking of 
the Indian Legislature? — ^Yes 

13.776. I mean, your Proposal wants 
money from the Legislature, but it will 
not allow the Legislature to disciTss ques- 
tions relating to those areas. That is 
the trouble which I feel? — think we 
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must all of us weigh up the arguments 
on both sides. They are strong argu- 
ments on both sides, and the Committoe 
and the Delegates must give their minds 
to them both. 

Sir Austen Chamberlain, 

J-i 777. I inteipose a question? Do 
I understand that the money required ior 
the partially excluded areas would be a 
voted service. I had understood the 
Secretary of State to say on the last 
occasion that the money needed would be 
non-votable P — It would be voted, but the 
Governor could insert it in the Budget 
if it was not voted. If the Chamber 
refuses to vote it the Governor would 
then add it. 

Mr. M. R, Jaydker, 

13,778. That is under Proposal 96? — 
That is under Proposal 96. The difficulty 
Sir Austen will see in making it non- 
votable is that in a partially excluded 
area it really is a part of the genera] 
Provincial expenditure. 

Sir Austen Chamberlain. 

^ 13,779. May I put one further ques- 
tion? Turn to the totally excluded area? 
— ^In the case of the totally excluded 
area the administration is not the 
ordinary Provincial administration. On 
that account it is easy to keep the two 
accounts separate. In the case of the 
totally excluded area it would be non- 
votable. 

13.780. And could not under any cir- 
cumstances, therefore, appear in a form 
which would give rise to discussion on 
the Budget? — No, that is so. 

Marquess of Salisbwry. 

13.781. Might I just put a question 
upon the Secretary of State’s answer 
about the partially excluded areas? If 
it is voted primarily by the Legislature 
it would not be possible for the Governor 
to forbid discussion, because it would be 
the very elements of the vote? — Under 
Proposal 109 he could stop discussion. 

13.782. How could the Legislature vote 
the money unless they discussed what 
purposes it was going to be voted for? — 
The discussion could be stopped upon 
that particular incident. Presumably, if 
the procedure is like our own procedure 
here, somebody would make a motion for 
the reduction of a vote in order to call 


attention to a particular bit of adminis- 
tration in the partially excluded area. 
Under Proposal 109 the Governor ooukl 
stop that motion. 

Lord Bankeillour. 

13.783. And does not exactly the same 
difficulty arise in the Federal Legis- 
lature under Sections 49 and 52? — One 
could not give a general answer to a 
question like that because one would 
have to go in detail into all these various 
provisions. 

13.784. I was thinking of the words in 
Section 49 — will be open to discussion 
in both Chambers, except in the case of 
the salary and allowances of the 
Governor-General and of expenditure 
required for the discharge of the func- 
tions of the Crown in, and arising out 
of, its relations with the Rulers of 
Indian States,” and then the Governor- 
General’s consent is required to various 
subjects of discussion under Section 
62 (b). I suggest that the same sort of 
difficulty arises there ? — 1 would not here 
compare the procedure at the Federal 
Centre in questions of this kind with the 
procedure about the excluded areas; the 
two questions are so entirely different. 
Speaking generally, in the former case 
we do not think that the discussion would 
dangerous in the same way that it would 
be in the latter case. 

Major 0. B. Attlee. 

13.785. May I ask in the case of the 
Budget proposals in a Province would 
the grants distinguish expenditure in the 
Province generally under any particular 
heading, such as Education, Public 
Health, etc., and would there be a 
separate sum for the partially excluded 
area? If not, you could not avoid having 
a general debate upon the amount as 
divided between them? — It is very diffi- 
cult to give a specific answer to a ques- 
tion of that kind. I would have thought 
(I do not know what Sir Malcolm would 
say) that in most cases it would form a 
part of the general vote rather than be a 
specific vote, but I would not like to 
exclude the possibility of a specific vote. 
(Sir Malcolm KaileyT) It would form part 
of the general vote unless any special 
service was devoted entirely to the 
partially excluded areas such as a special 
school establishment, or the like; other- 
wise, it would form part of the general 
vote. 
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Lieut -Colonel Sir R. Gidney. 

13.786. I know that in Assam, in the 
partially excluded area, those objects are 
served by the Governor himself from his 
special funds — such as Public Health. I 
remember starting a leprosy campaign 
there and that was done by special funds 
and other things like that.? — That would 
be a wholly excluded area, of course. 
We are speaking of a partially excluded 
area. 

Mr. M. R, Jayaher, 

13.787. With regard to Proposal 108, 
Secretary of State, there both kinds of 
areas are included — excluded areas and 
partially excluded areas. Is not that so? 
— (Sir Samuel Hoare,) Yes, 

13.788. And you main cam no distinc- 
tion between the two so far as the pro- 
visions of 108 are concerned? — Not for 
the piirposes of legislation. 

13.789. But do you not think that in 
order to carry out the idea of a partially 
excluded area, namely, that it is nor- 
mally subject to the administration of 
the Province, with an overriding power in 
the Governor, it would be better to limit 
Proposal 108 to excluded areas and as 
regards partially excluded areas to rely 
upon the provisions of Proposal 92 : ‘‘In 
ordor to enable the Governor to discharge 
the ‘ special responsibilities ’ imposed 
upon him, he will be empowered at his 
discretion: (a) to present, or cause to 
be presented, a Bill to the Legislature, 
with a Message that it is essential, hav- 
ing regard to any of his ‘ special respon- 
sibilities ^ that any Bill so ^ presented 
should become law before a date speci- 
fied in the Message; and (b) to declare 
by Message in respect of any Bill already 
introduced in the Legislature that it 
should, for similar reasons, become law 
before a stated date in a form specified 
in the Message.” The peculiarity of Pro- 
posal 92 is that normally the laws of that 
Province apply to the area, exoeptifig 
that the Governor can come in under a 
special responsibility and stop certain 
laws being enacted, either with or with- 
out amendments, in the form in which 
he desires, and that will apply to the 
Bills to be presented and the Bills which 
have already been presented. Do not 
you think that that power is sufficient in 
the case of the partially excluded areas? 
— We are told that there is really a great 
danger with these partially excluded 
areas of inappropriate legislation being 
introduced. It has been put very 


strongly to us that this precaution is a 
very vital one. 

13,790. But the Governor can stop 
legislation even from coming before the 
Legislature. He can interfere in pre- 
venting legislation, too. What I am 
pointing out is that you remove the dis- 
tinction in Proposal 108 between an ex- 
cluded area and a partially excluded 
area, and it is not necessary to go so far. 
It is quite sufficient, I submit, that if you 
give the Governor the power, according 
to Proposal 92, you practically have an 
adequate safeguard to' pie^ent legisla- 
tion from coming m. I should like you 
to consider that question, Secretary of 
State? — I will certainly consider all these 
points of Mr, Jayaker’s, but I must not 
be taken to give the impression that I 
do not think these precautions are neces- 
sary. 

Mr. M. B, Jayaher,'] 1 am not dealing 
with the precautions ; I am putting some 
of the difficulties which I feel. 

Sir Austen Cliavfiberlam, 

' 13,791. Will the Secretary of State at 
the same time reconsider the point raised 
by Mr. Jayaker about the inclusion of 
this expenditure m the Budget? — ^Yes. 

13.792. I see the Secretary of State's 
difficulty, that where legislation can be 
generally applied and is part of the 
general administration, it is appropriate 
that the Legislature should discuss it, 
but when the Secretary of State dwells 
so much upon the conceivable dangers of 
a discussion, is he really satisfied that 
the Governor could prevent the discus- 
sion if the money touching those points 
is once in the Budget? — I will certainly 
look into all these points again. They 
are difficult points. 

Mr. AT. B. Jayaker. 

13.793. Then my last <luestion is about 
what you answered yesterday, Secretary 
of State, as regards certain deficits being 
made good by the Centre. Do you re- 
member that answer? — ^Yes, 

13.794. Will that be a case falling under 
Proposal 144 ' “ Provision will be made 
for subventions to certain Governors' 
Provinces out of Federal revenues of pre- 
scribed amounts and for prescribed 
periods"? — ^Yes, it would be under Pro- 
posal 144. 

13.795. My difficulty is this, that you 
interpret Proposal 144 and explain it in 
the Introduction in Paragraph 59 at 
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page 30. If you will turn to that para- 
graph at page 30, you say: “It is also 
anticipated that certain Provinces will 
be in deficit under the proposed scheme. 
The North-West Frontier Province will 
(as now) require a contribution from the 
Centre in view of its special position.” 
And it goes on. Then you mention feind 
and Orissa, and then you mention Assam, 
and then you^say. “It is intended that 
these Provinces should receive subven- 
tions from Federal Revenues. These sub- 
ventions may be either permanent or 
terminable after’ a period of years.” 
There is nothing to indicate that the 
subventions mentioned in this paragraph 
and in paragraph 144 are subventions in 
order to make up the deficit caused by 
expenses over excluded areas? — ^I think 
we might very well make that clearer. 

Sir Phiroze Sethna. 

13.796. In reply to Mr. Jayaker, Secre- 
tary of State, you observed that it is 
the intention to decrease in course of 
time and if advisable, the sizes of ex- 
cluded areas or partially excluded areas, 
but, if I remember rightly, you said 
yesterday that you proposed to include 
in the Constitution Act a list of both 
excluded and partially excluded areas, 
and you would reserve the right of en- 
larging these areas .P — ^No, I did not say 
anything about that. 

Sir Phiroze Sethna. 

13.797. I stand corrected? — Indeed, my 
proposal of including these areas in a 
schedule was to show how very limited 
they were in extent and in order to avoid 
the misapprehension that has grown up 
that it might have been our intention to 
exclude very large tracts from the scope 
of the ordinary administration. 

Sir Ecuri Singh Gowr. 

13.798. The areas now described as ex- 
cluded and partially excluded in the 
White Paper find no place in the pre- 
sent constitution ? — (Sir Malcolm Eailey.) 
I do not get the exact point. 

13.799. The general point I am making 
is that under the General Clauses Act, 

definition of “ British India ” would 
include both excluded ^nd partially ex- 
cluded areas? — ^Tinder the General 
Clauses Act? 

13.800. Yes?— Yes. 

13.801. Therefore, under Section 65 of 
the Government of India Act, the Indian 


Legislature has power to make laws for 
all persons for all codes and for all 
places and things within British India. 
Therefore, the legislature at the present 
moment under the present constitution 
has the power to legislate as regards 
both excluded and partially excluded 
areas? — I think Sir Hari Singh Gour has 
forgotten Section 52 (a) of the Govern- 
ment of India Act which gives the 
Governor-General power to take that out. 

13.802. That is perfectly clear. The 
point I am making at the present 
moment is that the Indian legislature 
at the present moment has, generally 
speaking, the power of legislating both 
in respect of excluded and partially ex- 
cluded areas .f* — Subject to any notifica- 
tion issued under Section 62 (a). 

13.803. Has any notifiloation been 
issued under Section 62 (a) curtailing 
the power of the Indian legislature? — 
Yes; I think you will find this as apply- 
ing at all events, to take one typical 
example, to Spiti, another to Darjeeling, 
if you have this book. 

13.804. I have that book. I am refer- 
ring to that very book? — ^You will find 
those there, referring, at all events, to 
Spiti in the Punjab, I think to the 
Laccadive Islands, and Minicoy, and to 
one or two other small places at the 
same time. 

13.805. Except these one or two small 
places which have been excluded by the 
notification under Section 62 (a) of the 
present Government of India Act, is it 
not the fact that the Indian legislature 
possesses power to legislate in respect of 
aU other areas? — Yes, that is so, except 
those that are excluded by notification. 

13.806. Yes; I have already said that? 
— Yes. 

13.807. Do you propose to add to the 
future Constitution Act to limit the areas 
to those comprised in the notification 
uiyier Section 62 (a), or would your ex- 
clusion be not only of those areas, but 
many other areas generally described and 
comprised in the Scheduled Districts Act 
of 1874? — ^No, the disability for legisla- 
tion would apply only to areas which 
had already been notified under Section 
62 (a). There would be no extension of 
the area. 

13.808. That is to say, that so far as 
the power of the future Indian legisla- 
ture to legislate is concerned, only those 
areas which are notified under Section 
62 (a) would be exempted from its juris- 
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diction? — ^Those would be the only areas 
affected, yes. 

13.809. Therefore, the future Indian 
legislature will have the unfettered power 
to legislate in respect of the other areas, 
whether they are partially deluded or 
not.P — ^Yes^ that is so. 

13.810. And therefore it follows that 
having the power to legislate it will have 
also the power to discuss the propriety 
of legislation as it now has? — ^Yes, cer- 
tainly. 

13.811. And neither the Governor nor 
the Governor-General at the present 
moment has the right to fetter the dis- 
cretion of the legislature in regard to 
discussion? — Save in certain cases where 
he can disallow resolutions. 

13.812. I am not dealing with resolu- 
tions ^ I am dealing with discussion? — 
Discussion, yes. 

13.813. Under the future constitution, 
however you are giving the Governor a 
larger power than he possesses under the 
present constitution? — Not in regard to 
those particular areas. 

13.814. Are they not comprised in 
paragraph 109 pf the White Paper? 
.Please consider paragraph 109 of the 
White Paper? — There is no area which 
will be included under the present scheme 
in paragraph 109 which is not already 
provided for in notifications under sec- 
tion 52 (a). I think 1 am right in saying 
that is substantially the fact. If you 
compare them you will find that they are 
substantially the same. (Sir Somuel 
Roare,) They are substantially the same, 
and these powers about the prohibition 
of discussion are actually the powers that 
are in operation now, (Sir Malcolm 
Railey.) You will find them in these noti- 
fications. (Sir Samuel Roa/re.) If you 
look at pages 258 and 259 of the Gov- 
ernment of India Act, you will see them 
set out. (Sir Malcolm Railey.) That 
refers particularly to Spiti, Darjeeling 
and Chittagong. (Sir Samuel Roare.) 
Speaking generally, the areas are the 
same, and the powers are the same. The 
case is even better from Sir Hari Singh 
Gourds point of view. The areas are 
smaller in extent than the areas notified 
under section 62 (a), and the powers re- 
tained are very much the same. 

Lieut.-Oolonel Sir R, Gidmey. 

13.815. Are there any additional areas ? 
— ^No. (Sir Malcolm Railey.) That is so. 
There is no area proposed under para- 
graph 109 which is not already covered 


by notification under section 62 (a), and 
some of the areas covered by notifica- 
tion under section 62 (a) will not be in- 
cluded in paragraph 109. 

Sir Rari Singh Gout. 

13.816. As regards paragraph 109, am 
I right in supposing that discussions in 
the provincial legislature or asking ques- 
tions on any matter arising out of an 
excluded area are barred, but the same 
provision would not apply and extend 
to the Federal legislature — (Sir Samuel 
Roare ) it would extend everywhere. 

13.817. Bat you have only specified the 
provincial legislature? — ^You^ see, Sir 
Hari Singh Gh>ur, the Federal legislature 
could only deal with Federal subjects. 

13.818. Quite right — ^And this would 
not be a Federal subject. 

13.819. But these areas will be fed by 
Federal finance? — One area will be. 

13.820. That is the area I am dealing 
with ? — ^Yes. 

Sir Rari Singh Gour."] Therefore, this 
area being supported by Federal finance, 
the Federal legislature should have the 
power to discuss questions arising out of 
the budget relating to that area. 

Sir Austen Chamberlain. 2 Is Sir Hari 
Singh Gour speaking of the totally ex- 
cluded area? 

Sir Rari Singh Gour. 2 Yes; Ji am 
pointing out that the words provincial 
legislature ” are used in paragraph 109. 

Sir Austen Ghamberlain.2 I understood 
Sir Hari Singh Gour to say that whilst 
the provincial legislature might be pro- 
hibited from discussing, the money might 
appear in the Federal budget and the 
Federal legislature would therefore be 
able to discuss the affairs of the totally 
excluded area. 

Sir Rari Singh Gour. 2 Yes; that there 
is nothing in paragraph 109 to preclude 
the Federal legislature from discussing 
that question. * 

Sir Austen Chamberlain. 

18.821. I thought the Secretary of 
State said in answer to me a moment ago 
that the affairs of the totally excluded 
area would neither be votable nor discuss- 
able ? — ^Yes, I did, and I contemplate that 
the provincial subvention would certainly 
not come up for discussion in the Federal 
legislature year by year. I am assuming 
that these subventions for instance, to 
Assam and Bengal would be made once 
for all. 
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Sir Han Singh Gout. 

13.822. They might he made once for 
all, but they are always part of the 
annual budget as Sir Malcolm Hailey 
will point out? — (Sir Malcolm Hailey.) 
No; they would not come up in the 
annual budget if, for instance, instead 
of being made in the form of a grant 
they were made in the form of a share 
of taxation as in the case of the jute tax. 
It depends on the form in which it is 
made. 

13.823. The form is uncertain; there- 
fore, I say, so far as the Federal legis- 
lature is fconcerned, it cannot be pre- 
cluded from discussing these questions 
when it is to finance the administration 
of the excluded areas? — ^It would depend 
entirely on the form that the subvention 
takes. If it took the form of an assign- 
ment of taxation, as it might very well 
do, then i± would not appear in the bud- 
get m a form which would render it 
liable to discussion. 

Sir Austen Chamberlain. 

13.824. But if it took the form of a 
grant in aid annually out of the equiva- 
lent of the Consolidated Fund of such 
and such a sum for the excluded area, 
would it then be votable and discussable? 
— It would be discussable, Sir, if it 
appe£ft*€d among the annual grants, but, 
of course, it is possible that the Indian 
legislature might adopt your form of per- 
manent appropriations for Consolidated 
Fund charges, which would not appear 
annually. 

13.825. But, Secretary of State, is it 
not evidently a matter which, if we 
accept your thesis that it w^ould bie 
dangerous to discuss these things, must 
be laid down by superior authority, and 
must not be left to the judgment year 
by year of the Indian legislature which 
'Imight underrate tlie dangers of which 
you speak and wish to insist on its right 
to discuss? — (Sir Samuel Hoare.) I had 
certainly assumed that these provincial 
subventions would not come up for 
periodic discussion. I can see every kind 
of objection against their coming up con- 
stantly. I think they would make great 
friction between the Federal centre and 
the Provinces. I have assumed that the 
allocation would be made to the deficit 
provinces, and once made, it would then 
not be susceptible to discussion by the 
Federal legislature. * 


Archbishop of Canterbury. 

13.826. May I ask for information? Is 
not that what you mean in paragraph 
144 by our friend the word “ pre- 
scribed”? — That IS so. 

13.827. That it must be for a definite 
period, not renewable year by year. 
Therefore, it would not be anything of 
the nature of a grant m aid? — ^Yes. 

Dr. Shafa^at Ahmad Khan. 

13.828. Did riot the Federal Finance 
Committee of the Third Refund Table 
Conference state precisely what you have 
just said? — Yes; I think that is so. 

13.829. With regard to the subvention 
to the Provinces'^ — I think myself that 
anything in the nature of annual grants 
in aid from the Centre to the Provinces 
would lay the Federation of the Provinces 
open to every kind of difficulty. 

Sir Austen Qhamberlaiit. 

13.830. I have a note that when we 
were discussing paragraph 144, the Secre- 
tary of State explained that by “ pre- 
scribed ’ ' he meant prescribed by an 
Order in Council? — Yes. 

Sir Austen Chamberlain.'] In that case, 
surely it would not appear in the Bud- 
get? 

Dt. B. B. AmbedJiar.] May I draw 
your attention to paragraph 149? 

Archbishop of Cinifahury. 

13.831. May I have the answer? — (Sir 
Malcolm Hailey.) It would have to 
appear in the Budget if although pre- 
scribed by Order in Council it came in 
the form of an annual grant. There 
would be certain things laid down by 
Order in Council of another natui*©, and 
they will all come in the Budget if they 
come in the form of an annual grant. 
But, of course, you have not yet decided 
here what procedure you will really 
follow for appropriation. When you 
come to decide that question, you can 
pijpvide that these things should not 
come under discussion if they form per- 
manent appropriations. My point was 
that if they appeared in the annual Bud- 
get, as they would do in our ordinary pro- 
cedure, then even though they were pre- 
scribed by Order in Council they would 
be subject to discussion unless you add 
a sentence to Proposal 49 to make it 
clear that they should not be subject 
to discussion in the same way as the 
salary and allowances of the Governor- 
General, and so forth. 
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Sir Austen Ghamberlain. 

13.832. .Secretary of State, without 
pronouncing any opinion upon whether 
the purpose you have sought to secure 
is the right one to aim at, that is to 
say, that there should not be a dis- 
cussion, is it not clear that if that is 
your purpose, you must amend your 
White Paper .P — (iair Samuel JBLoare.) No; 
I would not say amend the White Paper; 
I would say make our intentions rather 
clearer. 

Sir Austen Ghamherlain^l I thought 
that might be an amendment and even 
an improvement. 

Lord Irwin. 

13.833. With regard to this discussion, 
might I ask Sir Malcolm Hailey, for my 
own information, whether Section 67 (a) 
of the Government of India Act is not 
relevant which provides in sub-section 
(iii) that the proposals of the Governor- 
General for the appropriation of revenues, 
moneys, and so on, relating to the follow- 
ing heads of expenditure shall not be 
submitted to the Vote nor shall they be 
open to discussion at the time when the 
annual Statement is under consideration 
unless the Governor-General otherwise 
directs? — (Sir Malcolm Hailey.) That 
would guide existing procedure, but, in 
the future, the question of discussion will 
be regulated by paragraph 49 of the Pro- 
posals of the White Paper. 

13.834. Yes; I appreciate that. The 
only point of my question was to ascer- 
tain whether, if it was discovered that — 
on the assumption that Sir Austen 
Chamberlain made — it might be thought 
desirable to take steps to preclude dis- 
cussion in certain cases, the procedure 
that at present prevails, under Sec- 
tion 67 (a) .would not in fact be effective 
to do it^* — If that procedure were re- 
peated in the Statute. You would have 
to repeat that procedure in the Statute, 
and I would suggest that the way to do 
it is simply by adding a word or two 
to Proposal 49 of the White Paper. 

Sir Austen Ghamberlain. 

13.835. It is quite clear that para- 
graph 49 gives no such power at present? 
— That is so. 

Lord Banheillour. 

13.836. Might I ask Sir Malcolm Hailey 
what is the procedure with regard to the 
expenses of Chief Commissioners of Pro- 
vinces? In paragraph 49 (v) it mentions 


it with regard to but not 

,-is regards the olliors. Does that form 
part of the Federal Budget and is that 
discussable P — ^Y es . 

13.837. Except the actual salary of the 
Chief Commissioner himself.? — It is not 
\otable but is discussable. 

Dr. B. B. Amheclhar.^ Everything in 
Section 49 is discussable. 

Sir Han Singh Goar, 

13.838. Some of the items in the 
lludget of the Chief Commissioner are 
also votable.? — Yes. Section 49 excludes 
very little indeed from discussion, al- 
though it excludes a great deal from the 
vote. 

Mr. Zafrulla Khan. 

13.839. It excludes nothing from dis- 
cussion except the salary and allowances 
of the Governor-General and of expendi- 
ture required for the discharge of the 
functions of the Crown in and arising 
out of its relations with the Rulers ot 
Indian, States.? — That is all. 

Mr. Zafrulla Khan.'] All other items 
therein specified are non-votable but they 
are discussable, and expenditure on Ex- 
cluded Areas is expressly one of them. 

Sir Han Singh Gour. 

13.840. The discussion that has so fat 
taken place, Secretary of State, does not, 

I hope, make you believe, that we are in 
favour of tightening up the .provisions 
of Article 49. We think _ that the pro- 
visions of Article 49 should stand as they 
are and that the provisions of Article 109 
should be understood in the sense in 
which they would ordinarily be under- 
stood, namely, that the prohibition only 
extends to discussion in the Provincial 
Legislature and not in the Federal 
Assembly. Now under the proposals of 
the White Paper, supposing the 
Governor-General and the Governor want 
to consult their respective Legislatures 
on the subject of Excluded Areas, you 
have given them no power to consult? — 
(Sir Samuel Hoare.) Partially Excluded 
Areas, yes. 

13.841. No; I am talking of the Ex- 
cluded Areas. You have given them no 
power to consult.? — That is so. 

13.842. But why should you not have 
given them the discretion to consult the 
Legislature if they so desire? — That is 
the question we have been discussing at 
some length this afternoon really. i 
Tiave my own views. I quite accept the 
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fact that they are not the unanimous 
views of everybody in the room. 

Sir Ahdur Eahim, 

13.843. I want to know what is the 
position as regards the towns of* Dar- 
jeeling and Ranchi, which are the 
Summer capitals o>f Bengal and Bihar. 
Are they Partially Excluded Areas ? — 
(Sir Malcolm JSailey.) Darjeeling was a 
Totally Excluded Area, Ranchi, 1 think, 
was a Partially Excluded Area. 

13.844. In the municipal limits too, or 
the district? These are the Summer 
capitals of two Provinces, are they not? 
— think the whole of Darjeeling was 
excluded. 

Sir Han Singh Gour.] Including the 
Government House, possibly. 

Sir Ahdur Bahim. 

13,846. Darjeeling is very largely in- 
habited by civilised Indians and 
Eurotpeans, but you keep it Partially 
Excluded? — (Sir Samuel Hoare,) Yes. 

13.846. But you have got tihe power 
and you propose to follow the policy of 
transferring Partially Excluded Areas to 
the ordinary scheme of Provincial 
Government? — When the conditions are 
suitable. 

13.847. But do you not think that as 
regards Darjeeling and Ranchi conditions 
are quite suitable? — ^No, we do not, or 
we should not have put them in the 
Schedule. 

13.848. Of course, you have made your 
policy quite clear to us. I want to know 
as regards Delhi, which is the Capital of 

All-India ? — That does not come in 

here; Delhi is not an Excluded Area m 
any way. 

13.849. I thought some questions were 
put regarding Delhi, Now as regards 
the Partially Excluded Areas, so far as 
I read the Memoranda of Dr. Hutton 
and Wing-Commander James, I gather 
that the people inhabiting these areas, 
the aboriginal tribes, are liable to be- 
come the victims of moneylenders and 
are likely to have their land swindled out 
of them, and they are also liable to fall 
victims to certain forms of litigation. 
These are evils which are not confine^ to 
these tribes? — No, but they are much 
more dangerous to people who cannot 
defend themselves. 

Sir Abdur Bahim.'] I do not know the 
sourcje of your information, Secretary of 
State. Take the peasantry of Bengal. 
They are very badly the victims of money- 


lenders, and in the Punjab they had to 
pass an Act prohibiting any usurious 
transactions of that nature. 

Mr. Zafrulla Khan.] We do not want 
to be declared an ExeJuded Area for that 
reason. 

Sir Ahdur Bahim. 

13.850. I mean that these are the evils 
which are very common in India? — Per- 
haps they are common, but in some places 
they are worse than in others. 

13.851. Are there any other special 
reasons why they should be excluded from 
Provincial administration? — I thought I 
had given all the reasons which im- 
pressed me for treating these areas as 
very exceptional areas. If any Member 
of the Committee or any Indian Delegate 
want more details, they will find a num- 
ber of details set out in the Report of 
the Statutory Commission. I have got 
here a number of pages giving a series 
of cases in which the attempt to impose 
upon these Backward Areas legislation 
and systems of legislation that were un- 
suitable to them led to great trouble 
and in some cases to very serious risings. 

13.852. They could be prevented by 
the exercise of the special responsibility 
and the special powers of the Governor? 
— We feel that that is the whole basis 
of these proposals — ^that these are ex- 
ceptional areas and they want further 
exceptional treatment. 

Dt. Shafa^at Ahmad Khcm. 

13.853. There is only one point 1 want 
to ask you about, -Secretary of State. 
With regard to the subventions to the 
Provinces, we made the following recom- 
mendation to the Government at the 
Third Round Table Conference, i will 
read this passage: “We consider that 
there should be an enquiry shortly be- 
fore the new order is inaugurated in the 
Provinces, as a result of which the 
amount of any subvention, where neces- 
sary, and its duration (if only required 
for a limited period) would be finally de- 
termined. It is important that the de- 
cision should be final, as periodic revision 
could not fail to react on constitutional 
independence and financial responsi- 
bility.'* I hope that this recommendation 
will be made absolutely clear in the White 
Paper so that the financial autonomy of 
the Provinces may not be undermined or 
seriously affected? — ^I agree with the sug- 
gestion in Dr. Shafa'at Ahmad Khan's 
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question. It is most important that these 
subventions should not be regarded as 
doles Tvhich can vary from year to year 
but they should be prescribed payments 
with the definite intention of setting the 
Provinces upon an even basis for making 
their own arrangements in the future. 

Mr. Zafrulla Khan. 

13.854. Secretary of State, I am sorry 
to recur again to the matter of the pro- 
hibition of discussion and questions under 
proposal 109, but I have one or two sug- 
gestions to put to you in connection with 
them. May I first take the case of the 
Partially Excluded Areas. There, I 
understand, the position is this. Nor- 
mally the ^ministration will be Provin- 
cial subject to the special responsibility 
of the Governor? — ^Yes. 

13.855. Therefore if the raising of any 
question or any discussion is likely to 
affect the discharge of the Governor’s 
special responsibility you think he should 
have the power to prohibit that question 
and that discussion? — ^Yes. 

13.856. As a matter of drafting would 
3 ''ou have any difficulty in accepting the 
suggestion that at the end of this pro- 
posal these words may be added ; “ so 
far as it affects his special responsi- 
bility”? — I (would not like to say Yes 
or No to a point of drafting offhand. 
Upon the face of it, it would not appear 
to me to alter the intention of para- 
graph 109. I should like to look into 
the suggestion. 

13.857. My suggestion is that it puts 
it upon a proper basis without inter- 
fering with the object you have in view. 
It will merely declare the purpose of 
that power to disallow questions and 
resolutions, but I put it forward for your 
consideration? — ^I am much obliged. 

13.858. Now I am approaching, I am 
afraid, a matter on which there may be 
a difference between us, but the sugges- 
tion I make is this: As you are aware, 
there are two kinds of restrictions on 
questions, resolutions and discussions pro- 
vided for in the White Paper? — ^Yes. 

13.859. One is that these matters may 
he disallowed by the Governor or the 
Governor-General. Of course, if not dis- 
allowed they are put in the ordinary way 
or raised in the ordinary way in the 
Legislature. The other point is that 
some of these questions and resolutions 
with regard to some subjects can be put 
or raised but only with the previous 
assent of the Governor-General. Now 
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with regard to the latter category, the 
difficulty that a question is tabled or a 
resolution is tabled and is disallowed by 
the Governor and causes irritation does 
not arise, .because the question or the 
resolution does not appear unless pre- 
vious sanction is given. Would you have 
any serious difficulty in accepting the 
suggestion that questions or resolutions 
or discussions relating to Totally Ex- 
cluded Areas may be permitted with 
the previous assent of the Governor .P — 
The reason that I gave earlier in our 
discussion against that suggestion is 
that that does imply a right of dis- 
cussion, and that when you have implied 
a right of discussion you may have 
people constantly pressing to exercise it. 
You then in practice have the Governor, 
if he thinks the discussions are going 
to he dangerous, constantly being in- 
volved in refusing permission. That is 
are reason that, so far, has impressed 
me. 

13.860. Passing from that considera- 
tio*n for a moment, am I correct in 
assuming that the Governor of a Pro- 
vince, when dealing with a Totally Ex- 
cluded Area (under your scheme it will 
be only the Governor of Assam, hut it 
does not matter which Province it is) 
would be acting in that matter and 
responsible, as it were, to the Governor- 
General and would be subject to- the con- 
trol and direction of the Governor- 
General? — Yes. 

13.861. Therefore any directions issued 
by the Governor-General to the Governor 
in certain cases would be described as 
action of the Governor-General taken 
in his discretion, in his relationdiip with 
the Governor? — That wofild be so, yes. 

13.862. That being so, may I draw 
your attention to Proposal 52 of page 61 ? 
It would be action of a kind which is 
described in sub-proposal (h) (ii)? — Yes. 

13.863. any action of the Governor- 
General taken in his discretion in his 
relationship with a Governor ” P — ^Yes. 

13.864. You realise that with regard 
to such an action questions could be 
raised in the Federal Legislature and 
discussion cotild take place with the prior 
assent of the Governor-General? — ^Yes; 
that IS so. 

13,866, So that the distinction arises 
that these matters may be under these 
provisions, apart frona the Budget pro- 
visions, (with the prior consent of the 
Governor-General, discussed in the 

2 E 
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Federal Legislature, but could not be 
discussed in the Provincial Legislature? 
— ^Yes, it might happen. I suppose also 
the Governor-General might make rules 
to debar discussions of this kind. 

13.866. Altogether? — ^Yes. 

13.867. But the Proposal expressly says 
that the power of the Governor-General 
will be to prohibit, save with his own 
prior consent, the discussion of certain 
matters? — ^Yes, but I suppose under the 
rules of business he might prohibit a dis- 
cussion o-f questions of this kind. 

13.868. That being so, what is your 
difficulty now in not putting the Governor 
in the same position as you have put 
the Governor-General? — ^It is that he is 
nearer the danger point. A discussion 
at the Federal Centre would not appear 
to me to be so likely to stir up trouble 
in these tribal districts as a discussion 
close by the spot might. 

13.869. So long as there was a possi- 
bility of discussion in the Federal Legis- 
lature with the assent of the Governor- 
General I will not press the matter any 
further. I am not pressing that it may 
of necessity be in the Federal Legida- 
ture ? — I am much obliged to Mr. 
Zafrulla Khan for making this distinc- 
tion between the two and I will look 
into it again. 


Mr. jB. B, Ambedkar.'] The same point 
would he secured if Proposal 49 remained 
as it is. 

Sir Hari Singh Gour.^ And Pro- 
posal 109 remained as it is. 

(Mr. Zafrulla Khan. 2 Except this, that 
in Proposal 49 you could only discuss it 
during the Budget, and under this with 
the prior consent of the Governor-General 
you could discuss it at any time. 

Archbishop of Canterbury. 

13,870. Mr. Secretary of State, just 
one point. I iwas not quite clear when 
you said that the administration of even 
the partially excluded areas would be one 
in which the Governor-General would 
have a natural right to issue directions 
to the Governor? — was dealing, your 
Grace, with the constitutional aspect of 
the problem, namely, that the chain of 
responsibility in all this field of special 
responsibilities is the Governor of the 
Province, the Governor-General, and 
Parliament. I was not meaning to imply 
that normally the Governor-General 
would be intervening in questions of this 
kind. 

Archbishop of Canterbury, 2 I see. I 
thought you rather went beyond that in 
answering Mr. Zafrulla Khan. 


(The Witnesses are directed to withdraw.) 

Ordered, That the Committee be adjourned to to-morrow at half past Ten o’clock. 


DIE JOVIS, 19° OCTOBRIS, 1933. 


Present ; 


Lord Archbishop of Canterbury. 
Lord Chancellor. 

Marquess of Salisbury. 

Marquess of Zetland. 

Marquess of Linlithgow. 

Marquess of Reading. 

Earl of Derby. 

Earl of Lytton. 

Earl Peel. 

Lord Ker (Marquess of Lothian). 
' Lord Hardinge of Penshurst. 
Lord Irwin. 

I/ord Snell. 

Lord Rankeillour. 

Lord Hutchison of Montrose. 


Major Attlee. 

Mr. Butler. 

Major Cadogan. 

Sir Austen Chamberlain. 
Mr. Cocks. 

Sir Reginald Craddock. 
Mr. Davidson. 

Mr, Isaac Foot. 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Sir Joseph Nall. 

Lord Eustace Percy. 

Miss Pickford. 

Si!r John Wardlaw-Milne. 
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The following Indian Delegates were also present ; 
Indian States Beeesentativbs. 


Sir Akbar Hydari. Mr. Y. Thombar^. 

Sir Manubhai N. Mehta. 


British Indian Representatives. 


Dr. B. R. Ambedkar. 

Sir Hubert Carr. 
Lieut.-Oolonel Sir H. Gidney. 
Sir Hari Singh Gour. 

Mr. M. R. Jayaker. 

Mr. N. M. Joshi, 


Sir Abdur Rahim. 

Sir Phiroze Sethna. 

Dr. Shafa’at Ahmad Khan. 
Sardar Buta Singh. 

Mr. Zafrulla Khan, 


The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon. Sir Samijbd Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcolm Hailet, 
G.O.S.I., G.C.I.E., and Sir Pindlater Stewart, K.C.B., K.C.I.E., C.S.I. are further 

examined as follows: — 


Chairman. 

13,871. Secretary of State, you are 
good enough to take the witness chair 
Siis morning and you are prepared to 
give the Committee evidence upon 
Federal and Supreme Courts, paragraphs 
151 to 167? — ^Yes. I think I should like 


to preface my evidence, if I might, by 
askkig that the Memorandum that 1 have 
circulated slliould be published with the 
proceedings. 

Chairman, 

13,872. That shall be done? — It is as 
follows : — 


NOTE BY THE SECRETARY OP STATE FOR INDIA ON THE FEDERAL 

AND SUPREME COURTS. 


A reconsideration of these paragraphs 
has led me to think that some ot the 
proposals require further explanation 
and that others may perhaps need 
modification. Since the subject ie a 
very technical one, I think that it may 
assist the Committee if I circulate the 
following explanatory note before our 
discussions on these paragraphs begin. 

1. The first matter to which I wish 
to draw attention arises in connexion 
with paragraphs 166 and 157. I am 
anxious that there should be no mis- 
understanding as to the underlying 
intention of these paragraphs. It is, I 
think, agreed that, so far as constitu- 
tional issues are concerned, there should 
be a means of ready access to the 
Federal Court, which (subject always to 
a right of appeal to the Privy Council) 
will be the mberpreter and guardian of 
constitutional rights. On the other 
hand, it is obviously impossible to allow 
the Federal Court to be overwhelmed 
with a mass of appeals based upon the 
mere suggestion that a constitutional 
issue is involved; and we, therefore, pro- 
pose that an appeal should only lie by 
leave of the Court whose decision it is 
desired to challenge, or, if that Court 

19355 


refuses leave, by leave of the Federal 
Court itself, unless the value of the 
subject-matter in dispute exceeds a 
specified amount, in which case an appeal 
will lie without leave. But we also 
intend, and the 'Committee will, no 
doubt, wish to consider whether express 
provision should not be included to that 
effect, that the Federal Court should 
have power to decline summarily to 
entertain any appeal, or any application 
for leave to appeal, where it appears to 
them vexatious or frivolous, or made 
only for the purposes of delay; though 
it would have to be mad© clear that this 
power could not be exercised where the 
Court from which the appeal is brought 
has already given leave to appeal. 

2. The procedure contemplated by 
these proposals is, therefore, that a 
person who desires to appeal from the 
decision on a constitution^ issue of the 
High Court of a Province or a Stafco 
will ask that Court to stato a Special 
Caso for the decision of tlio F<t<lerai 
Court. If the value of the subject- 
matter in dispute exceeds a spf*{»ifK*d 
amount, it will be the duty of the Court 
to state a Special Caso jiccordingly. In 
other cases, the Court will be entitled to 

2 11 2 
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accede to the request or to refuse it, as 
it may think fit; but if it refuses, the 
applicant will have the right to apply to 
the Federal Court for leave to appeal, 
and, if the application is granted, the 
Federal Court will then call upon the 
Court by which the application has been 
refused to state a Special Case for its 
consideration. 

3. As I understand it, the States have 
never dissented from the proposition that 
in some form or other the Federal 
Court should have power to pronounce 
upon any matter arising in a State 
Court which involves a constitutional 
issue. Some of them, however, have 
urged that a procedure such as that out- 
lined above would subordinate their 
High -Courts to an authority external to 
the State, and thereby derogate from the 
sovereignty of the Ruler. In my view 
this is to misapprehend the position 
which the Federal Court would occupy 
under the Constitution; for the Federal 
Court as an integral organ of the Federa- 
tion will, for purely Federal purposes, 
he the Court no less of the -States than 
of the other units of the Federation. I 
assume, of course, that any Ruler 
acceding to the Federation would under- 
take in his Instrument of Accession that 
his Courts would comply with any 
request of the Federal Court to state a 
Special Case and that effect will be 
given in his State to any decision which 
the Federal Court might pronounce, 
whether in the exercise of its appellate 
or original jurisdiction. 

4. In this connexion I should like to 
make it clear that it is not intended by 
paragraph 160 that the Federal Court 
should possess any power of Federal 
execution, either in British India or in 
the States. It will pronounce judgment 
on matters which oome before it, but 
those judgments will bo carried out and 
made effective through the agency of the 
Courts from which the matter before it 
came. 

5. In paragraph 162 there is no inten- 
tion to give the Federal Court any power 
of -control over the High Courts of 
British India such as the High Courts 
themselves possess over subordinate 
tribunals in the Province ; no such power 

' of control could in any event he 
exercised over the State Courts. It is, 
however, necessary that the Federal 
Court should he able to give a binding 
decision in any case in which it has 
original jurisdiction, and in the exercise 
of its appellate jurisdiction to designate, 


in any judgment which it may give, the 
nature of the remedy, if any, which the 
Court from whom the appeal is brought 
ought in the opinion of the Federal 
Court to have granted. 

6. In the preceding paragraphs I have 
endeavoured to explain, without suggest- 
ing any modification of them, certain of 
our proposals in Part IV of the White 
Paper. In the following paragraphs T 
desire to suggest for the consideration 
of the Committee the desirability of two 
modifications of the proposals as they 
stand. 

7. Paragraph ISd limits the appellate 
jurisdiction of the Federal Court to cases 
involving the interpretation of the Con- 
stitution Act or of any rights or obliga- 
tions arising thereunder, and no .pro- 
vision is therefore made for securing 
uniformity of interpretation in the 
several Provinces and States of Federal 
laws extending throughout the whole 
area of the Fediferation : though it is true 
that so far as British India is con- 
cerned, uniformity may to some extent 
result from the existence of a right of 
appeal to the Privy Council. Uniformity 
of interpretation is, however, no less 
mportant in the case of the States than 
in the case of British India. It seems 
to me that the proposals in the White 
Paper might he held open to criticism in 
this respect, and accordingly I suggest 
that^ the Committee might do well to 
consider the propriety of extending the 
appellate jurisdiction of the Federal 
Court so as to include cases involving the 
interpretation of Federal laws. If this 
suggestion finds favour I think myself 
that it would be necessary, and would, 
for all practical purposes, suffice (even 
though the distinction may not be an 
entirely logical one), to define “ Federal 
laws for this purpose as meaning laws 
with respect to matters included in 
List I of Appendix VI and not as 
including those with respect to matters 
in the concurrent field, with which the 
States are not in any event concerned. 
If this were done, the jurisdiction of the 
Federal Court in a State would, of 
course, extend only to laws on matters 
in List I which that State had .accepted 
as a Federal Subject. 

8. Paragraphs 163 to 167 empower the 
Federal Legislature if and when it thinks 
fit, to establish a Supreme Court of civil 
appeal for British India, separate from 
and independent of the Federal Court, 
and thus competent to give final de- 
cisions in British India on all questions 
of the interpretation of Acts, Federal 
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or Provincial, which do not involve con- 
stitutional issues. This proposal has 
been criticised on the ground that the 
establishment of two Courts of this kind, 
neither subordinate to the other, but 
each exercising a jurisdiction which, 
however, carefully defined, must almost 
inevitably from time to time overlap that 
of the other, is likely to lead to grave 
difficulties. I think that there is much 
force in this criticism. Doubts must 
necessarily arise from time to time 
whether one Court or the other hsae 
jurisdiction in a particular case (owing 
to the practical impossibility of sepai’a- 
ting rigidly questions of legal interpre- 
tation which do, from those which dio not, 
involve constitutional issues), and un- 
dignified conflicts may ensue, which will 
detract from the prestige and reputa- 
tion of both. I suggest, therefore, that 
the Committee might with advantage 
consider whether, in place of the scheme 
outlined in paragraphs 163 to 167 of the 
White Paper, provision might not be 
made enabling the Legislature, if and 
when it was thought desirable, to extend 
the jurisdiction of the Pederal Court 
rather than to establish a new and (in 
a sense) competing Supreme Court. If 
the Committee were to adopt the sug- 
gestion which I have made in the pre- 
ceding paragraph, the argument against 
the establishment of a separate and in- 
dependent Supreme Court acquires addi- 
tional force. 

This modification, if it were to be 
accepted, would be, I suggest, an altera- 
tion rather in form than in substance of 
the White Paper proposals. Importance 
has been attached by eminent legal 
opinion in India to the desirability of 
ensuring that the Court of Civil Appeal 
for India if and when it is established, 
should be established on sound lines, and 
that its Judges should he of a calibre 
to command respect. These, as I under- 
stand it, are the main desiderata in the 
eyes of the protagonists of a Supreme 
Cfeurt; and the suggestion for the crea- 
tion of a Supreme Court separate from 
the Federal Court was, I think, due in 
part to the influence of an idea which 
had taken skax>e before the question of 
Fedpation or of a Federal Court became 
an immediate issue and in part to the 
assumption that it would be impossible 
to combine the functions of both in one 
organisation in a manner which would 
be acceptable to the States. Objections 
of the latter kind would, I suggest, he 
largely discounted if, as I assume, i)ro- 
19365 


vision were made that the Federal Court, 
when endowed with the functions of a 
Court of Civil Appeal for British India, 
should be organised in two divisions, one 
of which would act as Federal Court 
proper and the other as Court of Civil 
Appeal : while the intentions under- 
lying the White Paper provisions for 
a Supreme Court would, for all practical 
purposes, he met by the modification of 
those proposals which I have suggested 
and without involving the disadvantages 
attaching to a separate Court to which 
I have drawn attention. 

It seems clear, however, that a modi- 
fication on these lines of the provisions 
of the White Paper would preclude the 
possibility of empowering the Federal 
Court (as might not inappropriately have 
been done in the case of a separate 
Supreme Court) to entertain criminal 
appeals from British Indian High 
Courts : for the possession of such powers 
would involve so large an accretion of 
business not germane to the functions 
of a Federal Court as to obscure and 
overweight its primary purpose, and to 
necessitate an expansion of personnel 
which might seriously .affect its quality, 
and thus the prestige of the Court as 
a whole. If, therefore, the Federal Legis- 
lature is to be empowered, if and when 
it thinks fit, to provide for a system of 
criminal appeals on the lines and of the 
scope indicated in paragraphs 166 
(second sub-paragraph) and 1G7 — a ques- 
tion on which considerable difference of 
view has been expressed by representa- 
tives of Indian opinion — ^the Court so 
erected wo-uld have to be entirely separate 
from the Federal Court and subordinate 
to the latter in the sense that the 
Federal Court would have to be entitled 
to call to its own file any criminal appeal 
which raised a constitutional issue. 

9. I understand that fears have been 
expressed by some of the States that to 
confer upon the Federal Court a juris- 
diction extending beyond strictly con- 
stitutional issues would tend to push into 
the background its true function as an 
interpreter and guardian of eonstituli<mal 
rights, and that so large an increase in 
the personnel of the Court would bo re- 
quired as to make it difficult bo securo 
Judges of the necessary standing and 
quality. 1 doubt whether these fours are 
well-founded, if the right of appeal to 
the Federal Court, on other than con- 
stitutional or Federal matters, worts in 
addition to limitations liasctl on suit 
value, to bo .strictly limited (as I hope 
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would bo the case) to cases where some 
important point of law is involved or 
where a divergence of opinion among 
Provincial or State Courts renders a 
judgment of the highest tribunal desir- 
able. I assume also, as I have already 
mentioned^ that the Federal Court would, 
if its jurisdiction were extended in this 
way, sit in two divisions or chambers ; 
and in that case I do not think that 
there would be any danger of its con- 
stitutional functions (in the stricter 
sense) becoming in any way submerged, 
nor that a small number of additional 
Judges would not be able to cope with 
the work involved. On the other hand, 
it seems to me that the dignity of the 
Court would he enhanced by making 
it the one final Court of Appeal (sub- 
ject always to the right of appeal to 
the Privy Council) ; and a powerful and 
respected Federal Court is in my opinion 
essential to the successful working of 
the Federation. 


Marquess of Salishury, 

13,873. Secretary of State, I am quite 
sure that the Committee have taken note 
of your wish that the Memorandum 
should be published. Indeed, if I may 
he permitted to do so, I would try to 
ask my questions bearing in mind all the 
time the Memorandum which has been 
circulated, although I feel specially 
incompetent to deal with these technical 
and legal issues. May I, first of all, ask 
how you contemplate that the Federal 
Court should he compof»ed? I am quite 
aware of the phrases used in the White 
Paper in respect of it, but especially in 
view of the Memorandum the Federal 
Court is to be so important that one 
wonders whether there will be any 
preference for lawyers to serve as Judges 
in the Federal Court. The Secretary of 
State will remembeor that the point was 
raised with regard to the High Court, 
and I recall that he was not willing to 
change the provisions of the White Paper 
in respect of the High Court, but I 
wondered whether the same answer 
applied to the Federal Court? — My Lord 
Chairman, we had not contemplated that 
there should be any Judges in the 
Federal Court who had not been 
■barristers and, indeed, Judges. I do not 
think there has ever been a suggestion 
that there should he appointed to the 
Federal Court persons who had not had 


a definitely legal training and were 
members of the legal profession. 

Marquess of Salisbury.'] That is a very 
important answer. 

Marquess of Beading.] May I just ask 
one question on that? 

Marquess of Salisbury.] If you please. 

Marquess of Beading. 

13.874. Would that apply, Secretary of 
State, to the case of the Civil Servant 
who was serving in one of the High 
Courts? Suppose he qualified under one 
of yonr qualification paragraphs here, 
for example, having served for five years 
in a Chartered High Court, would that 
disqualify him because he is a Civil 
Sevant ? — The qualifications, Lord 
Reading, are set out in paragraph 153. 

13.875. Yes, I was looking at them. I 
am only putting this to you to ascertain. 
Assume, for example, in the Service 
under the procedure which Lord Salis- 
bury mentioned just now, and which was 
discussed before, he was appointed a 
Judg^e of the High Court, and assume 
that he has been a Judge for five years : 
if he had been a Judge of .a Chartered 
High Court would not he be entitled 
then to he appointed a Judge of the 
Federal Court? — ^Yes, he would. 

Marquess of Salisbury.] Qualified? 

Marquess of Beading. 

13.876. Qualified is quite right. That 
is what it means? — ^Yes, he would, and I 
should wis'h to qualify my answer to 
Lord Salisbury with this further answer: 
It would qualify him. 

Marquess of Salisbui’y. 

13.877. I thought that probably would 
be the answer, but at the same time 
surely the authorities would give a 
preference in matters which are going to 
deal with most technical and legal issues 
— surely they would give a preference to 
a man of legal training ?— Yes, I think 
that is hound to happen in practice. 

13.878. The new Memorandum as I 
read it does not affect the original 
jurisdiction so far as it goes of the 
Federal Court. That remains unaflEected 
by the new Memorandum? — Yes. 

13.879. The original jurisdiction of the 
Federal Court would be as in the White 
Paper to try constitutional issues as be- 
tween the Federation and the units, or 
as between the units themselves, or as 
between the States and the units. There 
would be ^ no private litigants ? — ^Under 
the provisions of Proposal 165 that is so. 
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13.880. There, of course, is the special 
power of the Governor-General under 
Paragraph 161 to refer points of con- 
stitutional difficulty to the Federal 
Court ? — ^Yes. 

13.881. That corresponds, I think, to 
some provision in connection with the 
Privy Council? — Yes. 

13.882. Then we come to what is new 
or partly new in respect of the i>-ppel- 
lant jurisdiction of the Federal Court. 
The phrase in the White Paper is very 
wide because it includes any rights or 
obligations arising thereunder — ^that is, 
under the constitutional statute. That 
would be very wide. I suppose the 
Secretary of State contemplates that it 
should be very wide. For example, if 
a private litigant brought an action 
about discrimination and then he took 
it to the Appeal Court, it would come 
before the Federal Court? — On appeal, 
that is so. 

13.883. And not only discrimination, 
but as to whether a particular issue 
arose in the concurrent field as well as 
if it arose under a Federal statute or 
a Provincial statute; that would come 
before the Federal Court? — Yes, I think 
it would. 

13.884. And all these questions we 
have discussed, as to whether a par- 
ticular alleged statute in India was re- 
pugnant to an Imperial statute — any 
issue of a private litigant which raised 
those points — would come before the 
Federal Court? — ^Yes. 

13.885. So that it would have a very 
wide jurisdiction because that would in- 
clude an enormous amount of litiga- 
tion in India, would it not? — I do not 
know about the word ** enormous.’’ I 
am not sure. 

13.886. I agree that the adjective is 
unnecessary and absurd — ^but a large 
amount ? — ^It does cover a wide field 
and, indeed, I think it would be found 
that every Federal Court everywhere 
in every Federation must cover a wide 
field. 

13.887. It is quite true that the appeal 
is not of right, but in the new Memo- 
randum, on page 2, is shown the kind 
of litigation which is not to be accepted 
— ^the appeals which are not to be 
accepted because they are described as 
merely appeals for delay, or what 
are called vexatious or frivolous 
appeals, but any genuine appeal, 
although not of right, would be, in prac- 

19356 


tice, accepted by the Federal Court? — 
Yes. 

13.888. Up to a certain amount, of 
course, but in practice, even if they 
were not vexatious or frivolous, the 
right of appeal would be accepted by 
the Appeal Court in those cases? — ^Yes. 

13.889. I wanted to make quite sure 
that we understood how wide the juris- 
diction was. Then you would have 
appeals foreshadowed from the State 
Courts? — Yes. 

13.890. There is a phrase (I think it 
is in the new Memorandum) which seems 
to show that the Secretary of State is 
not quite certain whether that right of 
appeal from the State Courts has been 
accepted by the States? — The position is 
really this, that in our previous con- 
sultations we have concentrated almost 
entirely upon a discussion of an appeal 
in cases involving questions arising out 
of the Constitution Act. We have come 
to the view that there must be some 
appeal also in cases involving the in- 
terpretation of a Federal law; that is 
the reason why I expressed myself 'n the 
way in which I have expressed myself 
in paragraph 3. I am drawing the 
special attention of the Committee and 
of the Indian Delegates to a feature of 
the problem wliSicJi has not taken a 
prominent part in the previous discus- 
sions. 

13.891. > So that I suppose we shall 
hear before the close of these discussions 
whether the Representatives of the 
States do accept the right of appeal 
from the State Courts to the Federal 
Court? — It is just for the purpose ^ of 
concentrating that kind of discussion 
upon the problem that I have empha- 
sised it in the new Memorandum. I 
certaintly hope we shall have the views 
of the States’ Representatives upon it, 

13.892. And that, of course, if it were 
accepted it would not merely be upon 
issues ibctween the State and the Federa- 
tion, but I suppose a private litigant 
would raise issues depending upon the 
interpretation of the law of the Constitu- 
tion ? — ^Yos. 

13.893. Then, merely to go through it, 
the appeal to the Privy Council is main- 
tained as of right when it invo-lves quo.s- 
tions about the Constitution? — Yes. 

13.894. Would that apply to private 
litigants as well as to cases between tlw^ 
units and the Federation? — ^Yes. 

13.895. Then wo come to tlio main pro- 
vision of the new Memorandum, which 

2 n i 
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supersedes, if it he accepted, the para- 
graphs dealing with the Supreme Court 
in the White Paper, and under that the 
Federal laws, as well as constitutional 
laws, will he the subject of appeal to the 
Federal Court .p — ^Y es. 

13.896. There are certain limitations 
which ttie new Memorandum suggests. I 
think an object which the Secretary of 
State has in mind is to limit the number 
of appeals which this would involve. I 
gather that it will differ in that respect 
from the provisions as to the Supreme 
Court in the White Paper under which 
all Provincial decisions would be subject 
to an appeal to the Supreme Court, with 
leave, of course, I mean, but they would 
be appealable to the Supreme Court? — 
do not quite follow that point, 

13.897. Under the paragraphs as they 
stand in the White Paper now providing 
for a Supreme Court there it would 
appear that the Supreme Court would be 
a Court of Appeal over all the 'High 
Courts of the Provinces? — Yes. 

Marquess of SalUhury,^ And not 
limited, except in so far as their dis- 
cretion is limited to special kinds of law, 
but all the laws of the Provinces would 
be susceptible of appeal to the Supreme 
Court. 

Marquess of Eeadmp.] Is that so? I 
do not quite read it so. We will hear 
what the Secretary of State says about it. 

Marquess of i 8 a 2 is 6 i 6 r 2 /.] I am perfectly 
certain that I shall be found to be quite 
wrong 'in many ways. It is a most tech- 
nical matter. 

Marquess of Beading, 2 We only want 
to get it clear. I think if you look at 
page 76 it says that there is a power 
to extend the jurisdiction. 

Marquess of 8alishury.2 If Lord Read- 
ing would look at paragraph 175— — 

Marquess of Beading, 2 But has not 
that gone — ^I think it has gone? 

Chairman 

13.898. I think we had better have the 
Secretary of State’s answer upon that? 

' — ^I think I understood Lord Salisbury’s 
question to mean: I>a6s our change re- 
strict the right of appeal from the Pro- 
vincial Courts? 

Marquess of Salisbury, 

13.899. That is right?— -The answer is 
No. 

13.900. I draw attention to it just for 
the purpose of clearing it up? — -Sir Mal- 


colm wishes to amplify my answer a little 
bit. Substantially it is correct, but he 
wants to add a detail or two to it. (Sir 
Malcolm Hatley,) The original proposal 
of the White Paper was to constitute a 
Supreme Court which would hear aU the 
appeals from Provincial Courts on all 
decisions at which they might arrive, 
whether those decisions referred to the 
interpretation of Federal law or Provin- 
cial law. The proposal now is that the 
Federal Court shall not only hear 
appeals referring to the interpretation of 
the Constitution, but also appeals 
whether from State Courts or High 
Courts referring to the interpretation of 
the Federal law. Subsequently if, what 
may be described as a Supreme Court 
side were added to the Federal Court, 
then that Federal Court, on its Supreme 
•Court side, would hear appeals from the 
Provincial High Courts on Provincial 
law also. That is only if the second 
stage were taken and what may be de- 
scribed as a Supreme Court side were 
added to the Federal Court. 

Marquess of Beading, 

13.901. That is only, is it not, if the 
power is subsequently extended? — ^Yes. 

13.902. If I read the new Memo- 
randum of the Secretary of State 
correctly, he limits the rights of appeal 
to the Supreme Court to constitutional 
questions and to Federal laws? — Yes. 

13.903. Bat he suggests that there 
should be power given hereafter to 
extend this right of hearing appeals to 
other cases which would cover all such 
cases if so desired which (would oome 
otherwise under paragraph 165. That 
is to say, it would then be, if the right 
was extended, a Supreme Court of 
Appeal? — That is so. 

13.904. And subject always to a limita- 
tion at present at any rate on criminal 
jurisdiction? — That is what I b.ave 
described as a second stage — if the right 
were extended. 

13.905. That is how I understand the 
new Memorandum? — -Yes, but that would 
not apply to criminal cases. 

Marquess of Salisbury, 

13.906. No. Let us leave out criminal 
cases altogether for the moment. If that 
be so, may I call the attention of Sir 
Malcolm to the top of page 5 of the new 
Memorandum. There he will see that 
it is proposed to define the Federal laws 
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for this purpose as meaning laws with 
respect to matters included in List 1 ot 
Appendix VI and not as including those 
with respect to matter® in the concurrent 
field? — Yes. 

13.907. That is a limitation introduced 
into the new Memorandum which did not 
exist in the White Paper under para- 
graph 165 ibecause then the laws in the 
concurrent field are not apparently to be 
appealable to the Appeal Court? — They 
would under the original proposal have 
been appealable to the Supreme Court. 

13.908. When the Supreme Court is 
going to disappear and the Federal Court 
IS put in its place there will be this 
change and all the issues under List III 
on the Concurrent List will not be 
appealable apparently to the Federal 
Court, whereas they would have been 
appealable to the Supreme Court? — They 
will not at the first stage, but if the 
right of expansion which it is proposed 
to give in the Constitution were 
exercised, and what we have previously 
described as a supreme side of the 
Federal Court were constituted, then 
they would be heaid by the Federal 
Court, but until that right were 
exercised they would remain with the 
Provincial High Courts and there would 
be no further appeal in India. 

13.909. iSo that the answer of Sir 
Malcolm means that the later pledges of 
the new Memorandum are intended to 
supersede the earlier pledges. I am no*t 
making a polemical point, but I am 
calling attention to it just to make it 
clear, because under paragraph 5 it is 
clear that the concurrent field is ex- 
cluded from the Federal Court? — As now 
proposed. (Sir Samuel Hoare.) Lord 
Salisbury I think, if I may intervene, is 
really talking about the two stages as if 
they were one. In the first stage there 
will be the Federal Court dealing with 
Federal oases. At the same time, power 
will be given to make this Supreme 
Court side of it. When the Supreme 
Court side of it is made, then there will 
be an appeal in the concurrent field, just 
as in the Provincial field, to the Supreme 
Court side of the Federal Court. (Sir 
Malcolm Hailey.) Might I add a word. 
In the White Paper, as you will see 
from paragraph 163, that was only an 
enabling provision to make a Supreme 
Court. It is still proposed to have an 
enabling provision to make a Supreme 
Court side of the Federal Court. In 


both cases, therefore, they are enabling 
provisions. 

Earl Feel. 

13.910. Will not it be almost essential 
to have that extension almost at once. 
You cannot allow, can you, in the con- 
current field the Provincial Courts to 
decide whether the Federal law or the 
Provincial law should prevail. There is 
bound to be an appeal, is there not, 
almost at once on those points? — The 
field is one which is already with the 
Provincial High Courts, the Federal law 
in the concurrent field. The Federal 
legislation in the concurrent field is only 
introduced in order to secure uniformity 
in the codes and in certain types of 
Legislation like labour legislation, and so 
forth. 

Marquess of Heading. 

13.911. But suppose a Constitutional 
question arose with regard to concurrent 
rights, then the Federal Court would 
have the power to deal with it on appeal, 
would it not? — Yes. 

13.912. Unless it is expressly excluded, 
it would clearly come within Constitu- 
tional questions? — It would have to pass 
from the High Court or fix>m the 
Federal side of the Federal Court if it 
happened to lie there at the moment, 
and be heard on that side of the Federal 
Court which would be dealing with Con- 
stitutional problems. If we suppose, for 
instance, there were two divisions, there 
would be one division dealing with that, 
and it would have to pass to that 
division. So, if any case of interpreta- 
tion of the Constitution arose, whether 
in the High Court or on one side of the 
Federal Court, it would still have to be 
disposed of by that side of the Federal 
Court which dealt with Oonetituiional 
problems. 

Sir Austen Cliamherlain. 

13.913. Is not that on the assumption 
that what has been called the Supreme 
Court side of the Federal Court has been 
brought into existence? — No. In any 
case that would be so. In no case, would 
the High Courts have the last word in 
dealing with the interpretation of the 
Constitutional law. 

Mr. M. li. Jayaher. 

13.914. May I ask a question on this 
point to clear it up? I am not sure 
whether I follow, Supposo a point aristas 
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as to the interpretation of the Federal 
law (not Provincial law) in the concur- 
rent field, IS that question to be finally 
decided by the High Court, and the 
party has no right to proceed further as 
regards the interpretation of such a law? 
—That is the proposal unless it raises a 
Constitutional /issue, such as, for in- 
stance, of repugnance or the like. 

13.915. Supposing -a r|vrsi::or arose ae 

to which law is to i:: the con- 

current field; there is. a Federal law and 
a Provincial law, and the question is 
which law is to prevail? — ^That is a Con- 
stitutional question. It is a question of 
the interpretation of the Constitution 
as to which law prevails. 

13.916. Take a pure qestion of inter- 
pretation of Federal law in the concur- 
rent field — am not speaking of Provin- 
cial law in the concurrent field ; that you 
can leave to the High Court — ^in the 
interpretation of such a Federal law is 
the decision of the High Court to he final 
and the party has no right to proceed to 
the Federal Court? — ^In the concurrent 
field, that would be the case^ and an 
appeal would lie to the Privy Council 
and not to -^e Federal Court, 

Marquess of Meading. 

13.917. Why do you draw the distinc- 
tion as regards that, as it is apparently 
merely this question of the concurrent 
field. I do not follow why the distinction 
IS drawn. Your general scheme, as out- 
lined by your Memorandum is, of 
course: on Constitutional questions an 
appeal to the Federal Court : Inter- 
pretation of Federal laws appeal to tho 
Federal Court; a certain right of 
es:tension which 1 do not deal with at 
the moment at a second stage if it arises, 
hut on this first stage you say that this 
interpretation of Federal laiw, as dis- 
tinguished from Constitutional questions, 
shall not apply to matters in the con- 
current field. I do* not understand why 
you draw that distinction ?— I think it 
would be justified on this ground, that 
though these are placed in the con- 
current field, yet they are not really 
Federal ; they are really Provincial. 
They are placed in the concurrent field 
merely to secure uniformity of legisla- 
tion. The second reason is that were 
you to extend jurisdiction over the 
whole of the concurrent field, then you 
would bring at once into the Federal 
Oonrt all questions relating to the inter- 
pretation of our great codes like the 


Criminal Procedure Code, the Indian 
Penal Code, the Civil Procedure Code, 
and the like, and the work of the Federal 
Court would be immediately extended to 
a degree that was not contemplated in 
the first instance. The effect might he 
to all intents and purposes giving the 
Federal Court at once a very large share 
of the functions which would fall on the 
Supreme Court if it were constituted. 

Earl Peel. 

13.918. Under those circumstances you 
might he getting different decisions on 
the same point in different Provincial 
High Courts on one of these Federal laws 
in the concurrent field? — That might be 
the case. It is, I am afraid, the case at 
present, that in the interpretation of 
some of our codes, such as the Civil 
Procedure Code, and the interpretation 
of some of our Acts which would fall 
into that concurrent field (the Limitation 
Act and the like, and the Law of 
Evidence) you do have differences of 
interpretation between the High Courts 
at present. 

Marquess of Salisbury. 

13.919. But, Sir Malcolm, you will 
observe, will you not, thab in respect of 
Lord Peel’s point, your Memorandum is 
different from the White Paper, because, 
under the White Paper, the Supreme 
Court would have had cognisance of those 
issues, and therefore there would have 
been a co-ordmation of the judgments ol 
the various High Courts, .but under the 
change by the exception of the con- 
current field, you are withdrawing all the 
issues which arise in the concurrent field 
from any power of co-ordination by the 
Appeal Court, and so there is a 
difference between the two systems? — 
No; if I may say so, there is nob really 
a difference, because, under the White 
Paper, there was an enabling provision 
to make a Supreme Court. Under the 
Proposals now put forward in the Secre- 
tary of State’s Memorandum, there is 
still that enabling provision. Therefore, 
m either case, the question of obtaining 
identity of judgment in regard to these 
questions in the concurrent field, and in 
Provincial Legislation, would depend 
upon your exercising that enabling pro- 
vision. 

13.920. Bo you mean that there may 
be, after the Secretary of State’s Memo- 
randum, still a Supreme Court? — Cer- 
tainly, yes. (Sir Samuel Eoare.) I do 
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not think Lord Salisbury realises that in 
both cases, all that we do is to give 
powers for bringing either gi Supreme 
Court into being, or a side of the 
Federal Court that would do the 
Supreme Court work. In both cases, both 
in my Memorandum and in the ‘White 
Paper, that power is an enabling power. 
We do not propose under the “White 
Paper here and now to bring the 
Supreme Court into being. It is an 
enabling power that we propose. 

13.921. So that what your answer 
amounts to, Secretary of State, is that 
there was no certainty under the White 
Paper of oo-ordination in these particu- 
lar classes of judgments and there is no 
certainty still? — This is only the case of 
the Provincial field where there is 
uniformity of legislation. The problem 
•of the States does not enter into it. 

13.922. No? — ^There is already the 
appeal to the Privy Council as the co- 
ordinating sanction. 

Dr. B. B. Amhedkar. 

13.923. Might I ask one question on 
that point? As I understand it in the 
concurrent field there will be an appeal 
to the Privy Council from the decisions 
of the High Court? — ^Yes. 

13.924. What I do not understand is 
this, if there can be an appeal to the 
Privy Council in an issue arising out 
of an interpretation of the concurrent 
law in the concurrent field, what diffi- 
culty can there be in allowing such an 
appeal to the Federal Court? — One of 
our reasons anyhow is that we do not 
want to flood the Federal Court with 
an enormous amount of work and the 
demand for a very large number of 
Judges at the beginning. 

Mr. Zafrulla Khm. 

13,926. May I put one question on this 
point? Secretary of State, do I under- 
stand that the chief diflerence between 
the proposals in the White Paper and 
the proposals in the Memorandum is this : 
The White Paper proposes that simul- 
taneously with the bringing into force of 
the New Constitution there shall be es- 
tablished a Federal Court, which gen- 
erally speaking, shall take cognisance of 
matters described in Proposal 155, and 
also hear appeals whether in the form 
of appeals or special references from 
the High Court in matters involving (I 


mean speaking generally) the interpre- 
tation of the Constitution? — Yes. 

13.926. And this is supplemented by a 
proposal that power shall be given to the 
New Federal Legislature when the proper 
time arrives for them to set up a 
Supreme Court for British India to hear 
appeals in all other matters subject to 
such limitations as regards their jurisdic- 
tion, and so on, as are prescribed in 
the White Paper. That is generally the 
“White Paper Proposal. Your Memoran- 
dum modifies it to this extent (i) That 
the jurisdiction of this Federal Court 
which is to be immediately set up should 
be extended to this extent that, in addi- 
tion to the matters which are described 
in the White Paper, over which it would 
have jurisdiction, it should also have 
jurisdiction to hear appeals arising out 
of the interpretation of Federal laws, 
whether for the moment you define them 
as laws relating to matters in List I, or 
whether you define them as relating to 
matters in List I and III? — ^We define 
them as relating to matters in List I. 

13.927. I am not on that point for 
the moment. The first change is that the 
jurisdiction of this Federal Court which 
is to be immediately set up shall be to 
that extent extended? — ^Yes. (Sir Mal- 
colm Hailey.) Yes. 

13.928. Then you say that with regard 
to the rest of the field, after you have 
transferred from the remaining field 
into this Federal Court field these matters 
of Federal laws, in the remaining field, 
your original proposal, as in the White 
Paper, continues, that a Supreme Court 
may be set up by the Federal Legisla- 
ture. But you suggest that that 
Supreme Court shall not be sot up as a 
separate Court but shall be only the 
other side, the second division, as it 
were, the Supreme Court division of the 
Federal Court? — (Sir Samuel Honre.) 
That is so. 

13.929. The main difference, therefore, 
is that whereas appeals on questions of 
interpretation of Federal laws under the 
White Paper Proposals would not have 
gone to the Federal Court, but would 
only have gone to the Supreme Court if 
and when it was set up, you propose 
that these appeals shall go immediately 
to the Federal Court, and with regard 
to appeals with regard to the romaindcr 
of the field, the position shall continue 
as is eet out in the White Paper gen- 
erally? — That is so. 
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The Lord Chancellor, 

13.930. May I ask a question? Would 
yoa be good enough to io-ok at para- 
graph 2 of the Memorandum that was 
circulated last night? — ^Yes. 

13.931. I only want to read the first 

sentence : The procedure contemplated 

by these proposals is, therefore, that a 
.person who desires to appeal from the 
decision on a Constitutional issue of the 
High Court of a Province or a State 
will ask that Court to state a special 
case for the decision of the Federal 
Court.” That question I want to ask 
is this : We are all agreed that what we 
want to get at is the meaning of “a 
Oonetitutional issue.” I quite under- 
stand that you can define a Constitu- 
tional issue by saying that it is any 
issue which arises out of any Act in the 
First List? — ^No, it is any case arising 
out of the Constitution Act. 

13.932. I see. Now, what one wants 
to know is this : Supposing you get some 
case in a Provincial Court which raises 
a Constitutional issue, are there certain 
circumstances under which that case 
cannot go to the Supreme Court branch 
of the Federal Court? — would eay 
No. When an issue was raised in 
another Court raising an issue under 
the Constitution Act then that case 
would go to the Federal Court. 

13.933. You do not use the words 
“Constitution Act”, you use the words 
“ Constitutional issue ”, and there may 
be Constitutional issues arising out of 
all those three cases? — Generally speak- 
ing, we mean the Constitution Act 
here. 

13.934. Then, I understand that in 
every case whidh arises out of some- 
thing in the Constitution Act there will 
be an appeal to the Supreme Court side 
of the F^eral Court? — No, the Federal 
side. 

13,936. Then, I do not quite follow 
those cases to which you refer which 
raise Constitutional issues, and yet there 
is no appeal from the Provincial High 
Court? — do not see what cases those 
would be. All Constitutional cases would 
have to go on appeal to the Federal 
Court; all cases arising out of the Con- 
stitution Act. 

Marquees of Beading, 

13,936. Would not a Conetitutional 
issue be an issue which arises as to the 
interpretation of some passage or part 


of the Constitution Act? — ^Yes; that is 
what I mean. 

13.937. Then you go on afterwards to 
deal with a change in the Federal laws 
which is a totally different thing. That 
is dealing with the laws which come 
under the particular schedule which are 
the Federal subjects? — ^Yes, that is so. 

13.938. That is quite a new thing and 
a different matter. But your original 
plan is maintained to this extent, that 
the Federal Court is to be the Court 
to which appeals will come, or whidh 
will have an original jurisdiction in all 
questions of issue, that is of controversy 
arising with regard to the interpreta- 
tion of any part of the Act conferring 
the Constitution? — ^Yee. 

Sir AMar Hydari. 

13,930. Am I right in understanding 
the position? Would the Supreme Court 
side when established hear appeals raised 
on strictly Federal laws, that is All- 
India laws, and would there be appeals 
heard by that Supreme Court side both 
from judgments of British India as well 
as State Courts, or is it your intention 
that even after the Supreme Court side 
has been established, all cases dealing 
with Federal law strictly so-called, that 
is in List I, should go before the Federal 
side of the Court .P — ^Yes. We are con- 
templating the interpretation of the 
Federal law as going to the Fedei*al side. 
We are not contemplating — I hope my 
advisers will correct me if I am wrong; 
this is a very technical affair — ^that 
States* questions should go to the 
Supreme Court side of the Federal 
Court? — ^('Sir MalcolTn, Bailey.) That is 
so. 

13.940. Even with regard to cases 
arising out of List I in which States 
have federated? — (Sir Samuel Boare.) 
The List T cases would go to the Federal 
Court, and not the Supreme Court side 
of it. (Sir Malcolm Bailey.) .If Sir 
Akbar would kindly look at the List, 
he will see that the concurrent field of 
legislation, List III, and the Provincial 
laws with which the Supreme Court side 
of the Federal Court would deal, neither 
of them affect the Sta'^es ; they are 
purely British India. Therefore, the 
Supreme Court side of the Federal Court 
would deal only with British India Acts. 

13.941. Would the Supreme Court side 
deal with appeals from British Indian 
Courts on cases relating to List I? — 
No; that would be the Federal Court, 
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13.942. Those alsfo would go to the 
Federal side? — ^Yes. 

Marquess of Salisbury, 

13.943. Supposing an ordinary litigant 
in a State raises a question of a Federal 
law which applies to the State (because 
under the Instrument of Accession, there 
may he such laws) and he is unsuccess- 
ful and desires to appeal; to what Court 
would he appeal? — (Sir Samuel Roare.) 
To the Federal Court acting in its 
Federal capacity. 

Sir Manubhai N, Mehta, 

13.944. If there is a constitutional 
issue involved then the jurisdiction, as 
you said, would be in the Federal Court 
on its Federal side? — ^Yes. 

13.945. Also iwill the party have the 
option to go to the Provincial Court 
or to the State Court, because we have 
also given the Federal Court appellate 
jurisdiction in such matters, so where 
will the venue he in the first instance? 
Will it be to the Federal Court in its 
original jurisdiction or, as I understand 
it, would it be this? Where the party 
concerned is a constitutional unit then 
he must go to the Federal Court, but if 
he is a private citizen he has the option 
to go to the Court of his own Province 
and then go to the Federal Court by 
way of an appeal. I wanted that to be 
clear? — (Sir if aZcolm Eailey,) No. If 
you .would look at paragraph 155, the 
original jurisdiction is between the 
federation and a province or a state; 
or between two provinces or two states; 
or secondly any matter involving the 
interpretation of, or arising under any 
agreement entered into after the com- 
mencement of the Constitution Act be- 
tween the Federation and a Province 
or State. Those would be wbat might 
very roughly be described as State 
issues. A private litigant would go to 
his own Court first of all whether he 
lived in a State or in a Province. 

13.946. That is what I understood? — 
And if he were dissatisfied with the 
decision of his own court, then the 
matter would not lie within the original 
jurisdiction but within the appellate 
jurisdiction of the Federal Court. 

Mr. M, B, Jayaher, 

13.947. May I ask a question as re- 
gards the words ** constitutional issue ? 
Will you kindly turn to paragraph 114 
of the White Paper, the last part there- 


of, ‘‘ In the event of a conflict between 
a Federal Law and a Provincial Law in 
the concurrent field, the Federal Law 
will prevail.*’ I suppose there will he 
an analogous provision the Constitution 
Act bringing in this provision under 
paragraph 114? — (Sir Samuel Roare,) 
Yes. 

13.948. Supposing a question arises 
which is embodied in the last part of 
this section which says, In the event 
of a conflict between a Federal Law and 
a Provincial Law on the concurrent field, 
the Federal Law will prevail,” that 
would he as regards the interpretation 
of a certain section of the Constitution 
Act, as Lord Reading interpreted the 
words constitutional issue”? — ^Yes. 

13.949. Therefor© it will be a consti- 
tutional issue in that sense? — ^Yes. 

13.950. Though the question will arise 
in the concurrent field?— Yes. It would 
go to the Federal Court. 

13.951. Although it arises in the con- 
current field? — ^Yes. I think Mr. 
Jayaker is not distinguishing entirely 
between the settlement of a dispute 
arising out o-f the Constitutiion Act and 
the settlement of a dispute arising out 
of tihe interpretation of a law in the 
concurrent field. In the former case it 
would go to the Federal Court. 

13.952. What I fail to understand is 
that in your memorandum you are willing 
to give an extended jurisdiction to the 
Federal Courts over the one which is 
mentioned in the White Pai^er, in all 
cases where Federal Laws have to be in- 
terpreted, provided the Federal Law 
arises in List No. 1? — ^Yes. 

13.953. And that, you say, is because 
you want some authority to co-ordinate 
different interpretations which may be 
placed by different courts in the States 
and in the Provinces? — ^Yes, 

13.954. How is the necessity for such 
co-ordination less in the case of laws 
which are common to British India in 
the concurrent field and whose distin- 
guishing feature is only this that the 
States do not come in?’— But that is a 
very big distinguishing feature, it «eoni» 
to me. 

13.955. How are you going to co- 
ordinate all those Laws!* — By the Privy 
Council until you get the supreme court 
side in being. 

13.956. I thought yon were going to 
create a court intermediate botwoon the 
Privy Council and the Indian Courts?— 
Yes, exactly, but I was not sure whetlier 
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Mr. Jayaker meant at once or whether 
he meant when this second bench of the 
Federal Court is in being. 

Mr. M, 22. Jayaher.'] No the Federal 
Court is going to be an intermediate 
court between Indian courts — I am using 
the word “ Indian because Provinces 
and States come in — and the Privy 
Council. If so, why deprive the court of 
the power of co-ordinating the interpre- 
tation of federal laws in the concurrent 
field? Why drop it out altogether and 
refer the question to the Privy Council 
direct? 

(Marquess of Beading, 

13.957. He has given the reason for 
that; it would multiply appeals so much? 
— (Sir Malcolm Eailey.) I think the 
Secretary of State has already given the 
answer to that. We do not wish to flood 
the Federal Court with a large number 
of references in the first instance but 
we do provide that ultimately, if the 
legislature so decides, it can bring the 
whole of the concurrent field as well as 
the Provincial field within the sphere of 
Federal Ck>urt decisions and, therefore, 
the Federal Court to that extent would 
be, as Mr. Jayaker said, an intermediate 
court for other purposes between the 
Indian Courts and the Privy Council, 
but that is a seoondar|y stage which 
should be taken at the option of the 
Indian legislature when they find it to 
be necessary and also find that they 
could justify the expense. 

Mr. M. E. Jayaker, 

13.958. That cannot happen for several 
years and during that period in all these 
questions the Indian litigant will have to 
undertake the expense of coming to the 
Privy Council while all the time there 
is a Court sitting in Delhi or elsewhere 
which is capable of deciding these ques- 
tions? — ^That may be the case but the 
Indian litigant would be under no dis- 
advantage under which he has not 
laboured for many years past and the 
immediate constitution of a Federal 
Court on the lines indicated bjy Mr. 
Jayaker would undoubtedly place at once 
a very heavy expenditure on the Federa- 
tion. It would abo to some extent alter 
the character of the Federal Court merely 
by the extension in its size, and on 
account of the very great attention that 
would have to he paid to purely British 
Indian oases, cases which now for the 
most part stay with the High Courts or 
only oooasionaUy go to the Privy Council 


— considerations therefore not constitu- 
tional but largely practical. Do you 
wish at the outset to flood your court with 
all these appeals and can you afford 
the extra judges required to try them? 
The pronoaal eet forth in the Secretary 
of '' is merely to 

leave the decision of that question to 
the option of the Indian Legislature at 
some future date. 

Earl Feel, 

13.959. You use the phrase flooding 
the court with these cases Is that not 
rather a liberal phrase, because we were 
told, were we not, at an earlier stage 
that really these concurrent laws would 
be very few and they would only arise 
£U9 a method as it were, of putting a 
seal upon a sort of agreement between 
the Provinces that they wanted legisla 
tion of a particular character. Surely 
there would be very few of them and ia 
not the question of flooding the courts 
with appeals m these cases rather a 
strong statement? — ^They deal with the 
whole of our major codes and they would 
therefore, in effect, afford a means of 
appeal to the Federal Court against a 
large number of important decisions of 
the High Courts and I think there would 
be a very general agreement that whereas 
you could look forward to some restric- 
tion in the cases which would come befoi^e 
the Federal Court on its constitutional 
side and its purely Federal side, yefc 1 
think that all lawyers here would 
agree that the immediate extension 
of the powers of the Federal Court 
to try, on .appeal, cases in tho concur- 
rent field from provincial courts would 
undoubtedly lead to a volume of litiga- 
tion far in excess of that which would 
be involved in the two original powers, 
the constitutional and the purely Federal 
powers. 

13.960. May I ask one other question 
on that point? I think it b admitted 
that there is a great deal ' of opinion 
against having two courts, a Federal 
Court and a Supreme Court. Is not this 
almost forcing forward the question of a 
Supreme Court too much, because if 
these cases are exempted from coming 
before the Federal Court, with the 
obvious diMculties that arise in having 
different sets of interpretation and all 
the trouble of an ap.peal to the Privy 
Council, is it not likely that that will 
force forward the enabling powers to set 
up a Supreme Court? It is almost fore- 
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iug it to be put into action as soon as 
possible, is it not? — (Sir Samuel Moare.) 
I do not know whether that is so or not. 
My own view is that there will be a neces- 
sity for a Court of some kind to do the 
kind of work that we contemplate for 
the Supreme Court, and that unless there 
is a body of that kind xhe Federal Court 
in its Federal sense will be swamped. 
Our proposal differs from the White 
Paper proposal only in this respect, 
that we keep the two branches together 
instead of having them separate. All 
the evidence I have heard on the subject 
goes to show that having them separate^ 
which was a conception that was very 
much urged in some of our former dis- 
cussions, would almost inevitably lead 
to constant disputes between these 
Courts. Our proposal is intended to 
keep the two together. Whether in the 
form that we have made it now it is 
more likely to bring into being the 
Supreme side of the Federal Court or 
not, I cannot say; I do not see why it 
should. I think on the whole it is less 
likely to. 

Marquess of Salisbury, 

13.961. I confess I was afraid, when I 
was trying to put my questions, that 
the Memorandum involved a certain 
limitation on the right of appeal as com- 
pared (with the White Paper, but I 
gather that the Secretary of State says 
that that is not so? — That is not so. 

13.962. I do not know whether it is 
not a great impertinence in me to make 
a suggestion, but I am not sure how far 
other members of the Committee are as 
little clear as to the final result as I 
am. If, however, there is any ambiguity, 
I wonder whether the Secretary of State 
will consider making a graph, like a 
pedigree, showing how the appeals lie 
from the various Courts in a graphic 
form, so that we might have it before 
the Committee, putting the High Courts, 
the State Courts, and then leading on 
to the (Supreme Court or the Federal 
Court, as the case may be, or to the 
Privy Council, and showing how the 
appeals will lie.P — ^Yes, I think I could 
do that. 

Marquess of Beading, 2 The only diffi- 
culty is that it is not so much a question 
of showing the Courts as showing the 
subjects that come before the Courts. 

Marquess of Salisbury.'} You would 
have to add a little letterpress as well. 


Marquess of Beading.} Yes. That is 
where your difficulty comes. You are 
not changing anything otherwise except 
that you are instituting for the first 
time something in the nature of a 
Supreme Court on what I may call 
Federal questions, meaning by that 
Constitutional questions and the inter- 
pretation of Federal law. That is all 
you are proposing to do, I understand, 
but you add to it a power which at 
present is only a power to the Legisla- 
ture if it chooses to extend that, and it 
may extend it to the furthest degree of 
making the Federal Court the Supreme 
Court for all India, so that all appeals 
would be able to proceed from a High 
Court fco that Supreme Court. That is 
something which you are only giving the 
power to do in this "White Paper and 
Memorandum, but you are not now, as 
T understand, seeking to establish any- 
thing more than this Federal Court, and 
the Federal Court deals with particular 
subjects. It is not so much the Courts 
from which the appeals come; it has an 
original jurisdiction which is exclusive 
•and then it has a jurisdiction in appeal. 
The jurisdiction in appeal presumably 
would be the same as if it came to a 
Supreme Court, But I think, if I may 
say so, I follow what is in Lord 
Salisbury's mind; in order to make it 
clear you would have to have some letter- 
press explaining the limitations of the 
subjects. 

Marquess of Salisbury. 

13.963. I have made the suggestion. 
The Secretary of State will consider 
whether it is a possible one? — Yes; and 
in the meanwhile let Lord Salisbury be 
generally reassured that there is no 
restriction of appeal at all in our pro- 
posals. 

13.964. Before I finish my task, may 
I just take the Secretary of State to 
two other matters? In the first place, 
there are some phrases in the Memo- 
randum saying that the Federal Court is 
to have no power to enforce its decisions. 
In paragraph 4 the Memorandum says: 
‘‘ In this connexion I should like to 
make it clear that it is not intended by 
paragraph 160 that the Fedora] Court 
should possess any power of Federal 
execution, either in British India or in 
the States. It will pronounce judgment 
on matters which como before it, but 
those judgmente will be carried out and 
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made effective through the agency of the 
Courts from Trhich the matter before it 
came."^ Is that different from the 
practice in this country? — No, I am told 
that that is the practice of the Privy 
Council. 

Marquess of Beading. 

13.965. That is quite right; that is 
the practice in the House of Lords and 
in the Privy Council? — ^We have modelled 
it upon the practice here. 

Marquess of Sahshwry. 

13.966. The phrases are that they are 
able to give a binding decision but they 
are not to have any executive power? — 
1 understand what (happens, speaking 
as a layman, is that the Privy Council 
or the House of Lords give a decision 
and the subordinate Courts have to 
carry it out. 

Marquess of Beading. 

13.967. The House of Lords and the 
Privy Council would not have the 
machinery to put into execution all that. 
It is the ordinary course. The House of 
Lords would pronounce a decision; that 
is put into operation by the other Courts 
by the executive powers and the officers 
whidh they have for that purpose. As 
I understand, it is exactly that scheme 
which you have in mind? — Yes, 

Lord Bankeillour. 

13.968. Is that so in the United States 
with the Supreme Court, do you know? 
— could not say offhand. I am not 
sure. Anyhow we have based it here 
upon our awn ppooedure. 

Lord Chancellor.'] Yes, it is our own 
procedure, and if you look at Section 160 
on page 78 it bears out what the Secre- 
tary of State says. 

Lord Bankeillov/r.] But we are not a 
Federation, and India and America are. 

Lord Busiace Percy.] I think I can 
answer the question about America. 
The Supreme Court has no executive 
power; it executes either through the 
Federal Court in the States or through 
the State Court, according as the appeal 
has come from the Federal Court or the 
State Court. 

Marquess of Beading.] It is just the 
same as in this country. 

Lord Bustace Percy.] Yes, except that 
they have got Federal Courts. Of 
lOourse, it will not be the case in India. 


Marquess of Salisbury. 

13.969. There is only one other ques- 
tion which we have avoided up to now, 
namely, an appeal in criminal cases. I 
understand the suggestion of the Secre- 
tary of State is to set up a Court of 
Criminal Appeal? — ^We leave it to the 
discretion of the Indian Legislature. 

13.970. I should have said that, yes. 
But until the Indian Legislature 
exercises that right, what will be the 
position as to criminal appeal? — (Sir 
Malcolm Hailey.) The position will be 
exactly the same as it is at present, in 
which the appeals do not go as appeals 
beyond the High Court, though there is 
a reference to the Privy Council, and 
that would remain in exactly the same 
position as it is at present. 

13.971. Then one last question on this : 
If the new Legislature does set up a 
Court of Criminal Appeal, will there be 
special judges for it or will judges be told 
off for it, as is done in England? — ^(Sir 
Samuel Hoare.) I do not know about 
that. 

13.972. It is only a question of 
expense? — (Sir Malcolm Hailey.) It 
would be necessary to have special 
judges, because the Court would have to 
sit in some centre at which judges would 
not he available from their ordinary 
work. Undoubtedly if you have a Court 
of Criminal Appeal in India there would 
be a very large number of cases indeed 
coming before it, and you would have to 
have a separate Court with separate 
judges for the purpose. (Sir Samuel 
Hoare.) You see, Lord Salisbury, the 
position depends a good deal upon the 
number of oases j for instance, if you 
take murder cases I am told that in a 
certain Province last year there were 
five hundred. 

13.973. Five hundred murders? — ^Yes; 
I will not specify which Province it was. 

Marquess of Beading. 

13.974. Only just one question on the 
last matter that you were dealing with, 
Secretary of State, to clear it out of the 
way. Of course, this question of the 
criminal jurisdiction again does not arise 
in relation to the Constitutional enacts 
ment of a Federal Court; it does not 
arise on that at all?-— No. 

13.975. It only comes under the 
enabling powers to the Federal Legisla- 
ture ? — ^Yes. 
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13.976. Whatever those may he, power 
is given to the Legislature to decide what 
kind of Court of Appeal it will have In 
criminal and other matters, and, of 
course, they will take into account the 
question of expense and practical con*- 
siderations. That is left entirely out of 
what we have to decide on the Federal 
Court question. That is right, is it not? 
— ^Yes, What has very much impressed 
itself upon my mind is the necessity of 
keeiping the criminal cases out of the 
Federal Court and the Supreme Court. 
If you once ]et them in, the Federal 
Court and the Supreme Court sides will 
be swamped by them. 

13.977. There are only one or two other 
matters after the long discussion .we have 
had that I want to ask you about. Just 
one question about paragraph 1 of your 
Memorandum in order to clear it up. 
At the top of page 2 you say; the 
Federal Court should have power to de- 
cline summarily to entertain any appeal, 
or any application for leave to appeal, 
where it appears to them vexatious or 
frivolous, or made only for the purposes 
of delay.” I do not want to discuss the 
exact form of drafting there, which I 
think is a little open to criticism, but 
purely on technical grounds what is in- 
tend^, I suppose, and if so I leave it 
at that, is that power should be given 
to the Court to make rules enabling them 
to deal themselves with vexatious 
appeals? — ^That is so. 

13.978. I do not want to discuss the 
technical language — it is a little diffi- 
cult exactly as framed — ^unless you mean 
that it is to be by rules which the Court 
will frame? — ^Yes. 

13.979. Then, of course, the Court will 
by its rules meet all the difficulties that 
I have in mind, and I need not ask you 
anything about them. Now I want to 
put one or two questions to you about 
the States, because, of course, they do 
introduce a feature which requires care- 
ful consideration and which interests the 
States. On the constitutional issues no 
question arises at all, as 1 understand, 
and it has been understood from tbe first 
that the States would be bound, just as 
the Provinces and the Federal Govern- 
ment, by any decision on a Constitutional 
issue. That is right, is it not? — ^Yes. 

13.980. No question has arisen upon 
that P — ^No. 

13.981. Of course, on the extension of 
it, which you have now introduced by 


your Memorandum — that is giving the 
Federal Court the power and the obliga- 
tion to interpret Federal laws — the States 
do become involved? — ^Yes. 

13.982. We shall hear from them what 
they have to say with regard to it. I 
only wanted to be clear about this, I 
am only asking the questions about the 
interpretation of Federal laws. I leave 
the Constitutional laws out of question. 
On the Federal laws, assume that a 
igitate in its Supreme Court, whatever it 
may be in that State, has made a pro- 
nouncement of the interpretation on a 
Federal law; what is proposed now is 
that a question of that character could 
be dealt with and should be dealt with 
if propel ly brought before it jby ‘the 
Federal Court? That is involved neces- 
sarily, is it not.P — ^Yes. 

13.983. Of course, that does involve the 
assent of the States to- it? — ^Yes. 

18.984. Then 1 presume also from what 
you have said that the execution of a 
decree of the Federal Court, assuming 
that it did involve a State, would be 
left to the Courts and the executive 
powers of the State? — Yes. 

13.985. It follows from what you have 
already indicated in your answers to 
Lord Salisbury. It makes it pei'feotly 
plain — and I think it is desirable that 
the States should understand that — 
that it IS not suggested in any way 
that there should be officers entering the 
States for the purpose of enforcing a 
decree of the Federal Court, but that 
it would be left to the officers of the 
State to execute such a decree. That is 
quite clear, is it? — ^Yes. 

13.986. Therefore the only interest that 
the State would have or the only pos- 
sible conflicting interest on the matter 
is, I suggest, that the Federal Court 
would have the supreme voice upon not 
only Constitutional issues but upon the 
interpretation of the Federal laws, and 
would if necessary override a decision 
of a State Court just as it would of a 
Hi^ Court in India. There is no diffi- 
culty about that? — No. 

13.987. That is, as far as I can see 
from your Memorandum and thinking 
about it, the only way in which the States 
would be involved. What I am suggest- 
ing is that really the States would he 
only affected by tibis new proposal to the 
extent that it would mean uniformity as 
regards not only Constitutional issues hut 
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the interpretation of the Federal law? — 
Yes, 

13.988. And noo only uniformity but 
exactly the same position for the State 
High Court as for the Provincial High 
Court, and indeed in the case of the 
High Court of Calcutta which is in a 
different capacity, exactly the same posi- 
tion would apply, and the Federal decree 
would be the Supreme decree, which 
would mean uniformity throughout the 
State and the Provincial Courts. That 
is the position, is it not? — ^Yes. 

Marquess of Salisbury, 

13.989. Lord Reading will allow me, 
I am sure, just to call attention to the 
fact that in dealing with that in the 
Memorandum the Secretary of State 
uses the preliminary phrase, “As I 
understand,’’ so that he does not know 
for certain that that is so. It is in 
paragraph 3 ? — I do not wish undue 
importance to be attached to a phrase of 
that kind. I do not much mind whether 
it is in or out. It has not got any 
sinister intention behind it. 

13.990. No; it is only that I want to 
find the limits of what the Committee 
are to understand? — Perhaps it would be 
better if I took it out. It is not meant 
to imply that. I wish to say no more 
than that I have never heard any objec- 
tion urged to this proposal. 

Lord Chancellor.^ I think it is only a 
technical point as to machinery. Assume 
for the sake of argument that the Federal 
Court gives a Judgment which affects 
a State or which affects a person in a 
State. In most cases when you are dealing 
with an outside body what happens then 
is this, that the State has machinery 
under which that Judgment can be regis- 
tered, and when that Judgment of the 
Supreme or Federal Court is registered 
in a State, then the State itself enforces 
the registered Judgment, and in that way 
the sovereignty of the State is preserved 
and unanimity also is secured because 
they agree to the Judgment, but they 
are the sovereign — the people who enforce 
the registered Judgment. It is not quite 
the same in England, because when the 
Honse of Lords pronounces a Judgment 
here, there being no executive machinery, 
they return it to the King’s Bench and 
the King’s Bench enforce it through their 
executive machinery which you assume 
(I do not want an answer now) will 
enforce the registered Judgment. 


Marquess of Beading. 

13.991. Secretary of State, I want just 
to go back for one moment to clear up, 
I hope, a matter which has been much 
discussed this morning. I am referring 
to paragraph 7 of your Memorandum; 
that is with respect to matters in the 
concurrent field. I do not want to go 
over the ground again; I only want to 
put to you as I understand it what the 
position is. I think I have got it right 
from what Sir Malcolm said, that is to 
say that in these matters in the con- 
cuiTent field are included, of course, 
everything that is at page 119; that is 
List III. That is right, is it not? — ^Yes. 

13.992. If you look at List III you will 
see that it covers an immense field. I 
am only calling attention to it, because 
I myself asked a question as to why this 
was done, and Sir Malcolm gave an 
answer which at any rate for the moment 
seemed to me satisfactory. I just wanted 
to explain why, if you look at it, you 
see, for example, jurisdiction powers and 
authority of all Courts, civil procedure — 
all matters now covered by the Indian 
Code of Civil Procedure, and a number 
of other matters — criminal procedure and 
so forth; I do not want to go right 
through it. In substance, it covers 
almost every form of litigation and issue 
that could come before the High Court. 
Therefore, as I understood Sir Malcolm 
in answer to a question put by myself 
and from the Secretary of State’s ex- 
planations, the reason why you have ex- 
cluded the concurrent field here is not 
on any matter of principle, but because 
if you were to include it" you would be 
doing the very thing which you are seek- 
ing to avoid, that is to say, giving a 
multiplicity of appeals which would tend 
to swamp the Federal Court and conse- 
quently to make it difl&cult to get deci- 
sions on the Constitutional issues and the 
Federal laws. That is as I understand 
it? — ^Yes. There are really two reasons. 
The first reason is to keep the Federal 
Court for cases in which the .States and 
British India are both involved; the 
States are not involved in the concurrent 
field. The second reason is the reason 
just stated by Lord Reading, that we feel 
that if we brought the concurrent field 
into the Federal jurisdiction we should 
swamp the Court. 

13.993. But you are doing nothing 
which would exclude from the Indian 
Legislature the power, should it desire 
to exercise it, of extending the right of 
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appeal to all the concurrent field .P — 
Nothing. 

13.994. But that depends upon them 
and whether they are prepared to 
shoulder the expense and inconvenience 
of it; that is how at stands? — ^Yes. 

13.995. The answer to me was satis- 
factory, and I was just anxious to see 
that one understood it, I think really 
there is only one other question that I 
want to put to you with regard to it, 
and that is on the criminal side. All 
that is excluded, I understand — ^not ex- 
pressly perhaps but nevertheless is in- 
tended to be excluded by your proposed 
legislation constituting the Federal 
Court ? — Yes. 

13.996. That is to say, the criminal 
law does not enter into it at all. What 
I was rather wondering about that was 
this. I am not pressing for an answer; 
I dare say it has 'already been carefully 
considered; but you might have, might 
not you, on a constitutional issue some 
question which would involve either the 
Criminal Procedure Code or perhaps the 
criminal law. It is not impossible, as 
it seems to me, that such a question 
could arise. If you do intend to ex- 
clude criminal matters from it, would 
it not, therefore, be necessary to ex- 
clude them by your Constitution Act? 
I am not sure what the intention is, 
and indeed I do not press for an answer, 
but it does involve consideration? — (Sir 
Malcolm Hailey.) It is clear that the 
Constitution Act must provide for the 
criminal side in the following respects. 
It must in the first case make it clear 
that if any question of the interpreta- 
tion of the Constitution law arises in 
respect of criminal law that must go to 
the Federal Court even though in other 
ways it has no criminal side, but in the 
provisions of the Constitution Act also 
which enable you to constitute a Court 
of Criminal Appeal it will also be neces- 
sary to provide certain limitations as to 
the extent of those appeals; it will also 
be necessary to provide for the exclu- 
sion after that Court is constituted of 
the authority of the Privy Council, be- 
cause the jurisdiction of the Privy 
Council would be removed if a Court 
of Criminal Appeal were constituted in 
India. 

Marquess of Beading, 

13.997. Would it? Why do you say 
that. Sir Malcolm? Why do you say 
that the jurisdiction of the Privy Council 
would be removed? It would only be so 


if there were an Act of Parliament here 
that removed it? — I should explain that 
it is proposed that it should be re- 
moved, It is proposed that the appeal 
to the Court of Criminal Appeal shall 
take the place of the reference to the 
Privy Council now, and that would have 
to be provided in the Constitution Act. 

13.998. Are you suggesting that that 
will be in the Constitution Act? — (Sir 
Samuel Hoare.) It is already in para- 
graph 167 of the White Paper. (Sir 
Malcolm Hailey.) In paragraph 167 it is 
already proposed. 

13.999. That brings me to the very 
point I wanted to put to you on para- 
graph 167? — That is why you will hav-d 
to make special provision for those 
points in the Constitution Act itself. 

Mr. M. B. Jayaker.'} On that point 
about paragraph 167, may I ask the 
Secretary of State a question on the last 
two lines: In criminal cases no appeal 
will be allowed to His Majesty in 
Council, whether by special les^ve or 
otherwise.*^ Is it possible to do away 
with this right — ^the prerogative of His 
Majesty to give leave by special leave 
to hear an appeal? Is it possible to 
do away with that? 

Marquess of Beading. 

14,000. Secretary of State, that is just 
the point that I wanted to put to you. 
That does involve a very important 
matter, I suggest to you. Hitherto it 
has always been the right to appeal to 
His Majesty by an appeal to His 
Majesty in the Privy Council, and it 
has been very much prized. Of course, 
the exercise of it is very limited, and I 
do not want to go into that, because, as 
the Lord Chancellor knows perfectly 
well, it has been laid down very c’early 
what would happen on application to the 
Privy Council for special leave to appeal ; 
but I do suggest to you that although 
you may say there is to be no direct 
appeal to the Privy Council be- 
cause you are putting up an inter- 
mediate Court which is the Court 
of Criminal Appeal, you .should 
not take away the right of 
appeal to the Privy Council. Limit it 
as you may think right, but surely there 
ought to be some right of appeal or of 
special leave of appeal; I do not want 
to go into cases? — (Sir Samuel Hnare.) 
Lord Reading will no doubt remember 
from his experience the difficulties that 
are constantly arising under the present 
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system. Perhaps it would help the Com- 
mittee if I read to them this short note 
about the position, because it will bring 
to their minds the practical difficulties 
with which every Viceroy and eveiy 
Secretary of State has been faced for a 
very long time. The effect of the Pro- 
posals in paragraphs 166 and 167 of the 
White Paper, taking into account the 
modifications suggested in my Memo- 
randum, circulated yesterday to the Com- 
mittee, is that (if and when a separate 
Court of Criminal Appeal is set up in 
British India under the powers to be 
given by the Constitution Act) : (a) the 
right of appeal to the King in Council 
in criminal matters, whether by special 
leave or otherwise, will be abrogated 
(paragraph 167, last sentence); but that 
(b) an appeal will lie as of right to the 
Indian Court of Criminal Appeal against 
death sentences or against orders of a 
High Court reversing an acquittal on a 
criminal charge; and (c) an appeal will 
lie to the same Court in other criminal 
cases if a certificate has been given by 
the High Court of the Province that the 
case is .a fit one for a further appeal 
(paragraph 166, last sub-paragraph). The 
Privy Council has repeatedly pronounced 
that it is not a Court of Criminal Appeal 
and that it will grant leave to appeal to 
itself in criminal matters only (here I 
quote the actual words of its pronounce- 
ment) if it IS shown that by a disre- 
gard of the forms of legal process or by 
some violation of the principles ot 
natural justice or otherwise substantial 
and grave injustice has been done 
None the less an average of some 30 
applications for leave to appeal against 
capital sentences are lodged every year, 
and, although the applications are al- 
most invariably rejected, the result of an 
application being filed is that it is, of 
course, necessary to postpone execution 
of the sentence and if, as is usually the 
case, the lapse of time between the filing 
of the application and its disposal by the 
Privy Council is considerable, the 
authorities in India are frequently faced 
with the necessity in the end of con- 
sidering the propriety of commuting the 
sentence into one of transportation 
for life owing to reluctance to 
execute a condemned prisoner who has 
been awaiting the execution of his sen- 
tence for a prolonged period. It has to 
be remembered that unless a death sen- 
tence is imposed by a High Court itself 
sitting as a Court of Session'— which is 


the case with a very small proportion of 
the number of death sentences imposed 
in India — ^the sentencing Court is that of 
a Sessions Judge and that every such 
sentence has to be confirmed by the High 
Court of the Province before it comes 
final. The High Court in considering a 
reference from a Sessions Judge for con- 
firmation of a death sentence necessarily 
goes into the whole facts of the case, 
more especially as the accused person 
almost invariably appeals to the High 
Court against his sentence, the appeal 
being heard at the same time as the 
reference by the Sessions Judge for con- 
firmation. In the event of the sentence 
being confirmed by the High Court and 
the accused's appeal being rejected, it 
is then open to the convict to lodge an 
application for commutation of his sen- 
tence, under Section 401 of the Criminal 
Proc^ure Code, first to the local Gov- 
ernment, and if that is rejected, to the 
Governor-General in Council, and the con- 
vict in almost every case avails himself 
of this right. Further than this it is 
open to the convict to apply to the 
Governor-General to exercise on his be- 
half the delegated prerogative power of 
pardon. 

14,001. I agree and, as you say quite 
rightly, I am very familiar with the diffi- 
culties that have arisen in that respect, 
but the point 1 am putting is not affected 
really, I think, by that. What I am 
suggesting to you is thafc you should not 
shut out the right of appeal, that is, 
to the Privy Council for special leave 
to appeal. You may limit it if you will 
to particular cases, hut by the Provision 
in the White Paper you shut it out en- 
tirely and the passage that the Secre- 
tary of State read, I think, only ooufirins 
whait I am putting. I mean that in a 
large number of cases, the Judicial Com- 
mittee refuses it generally on the ground 
that they will not interfere and thdy will 
not listen to discussion on it unless a 
miscarriage of justice has arisen it may 
be from a refusal to consider various 
matters into which I do not want to go, 
but out of those thirty oases, some have 
been granted. As the Secretary of State 
re^ almost all have been refused; I 
quite agree. I could give instances from 
my own experience at the bar where leave 
was granted and it is only in those cases 
that you- would get the delay which you 
have suggested and which does occur, I 
know. All I am suggesting to you is 
that you should reserve the right of 
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special leave to appeal to the Privy 
Council, which is very very rarely exer- 
cised by the Court, but nevertheless, it 
is in the King’s power to intervene when 
there is a Petition to him from any 
person condemned in India, and I very 
much myself dislike taking away that 
right for Constitutional reasons. I hope 
you will consider that ? — ^Certainly we 
must take careful account of what Lord 
Reading has just said. The practical 
difficulty is to find any means of limiting 
this appeal. As long as there is an 
appeal, sentence must be susip ended 
during the period of the appeal, and, I 
think I am right in saying that every 
Secretary of State and every Viceroy, 
practically without exception, has found 
the present state of affairs most unsatis- 
factory. 

14.002. I agree there are difficulties, of 
course. May I make one suggestion? — 
The sentences must be suspended on 
application. 

14.003. Certainly? — And it may take 
quite a long time before the Privy Coun- 
cil gives its decision. 

14.004. It may take a month or two, 
I quite agree, because they may not be 
sitting, but otherwise they hear them, 
as I have always understood, rapidly. 
When they have had an apiDlication for 
special leave to appeal, it has been heard 
at once ? — "We have had one or two diffi- 
culties within the last year or two arising 
from this delay. 

Marquess of Beading.~\ Will some 
attempt be made to deal with that, <and 
I would ask the Secretary of State and 
his advisers to look at the limitations 
that are placed on the right of appeal 
nowadays from the Court of Criminal 
Appeal in this country. When we estab- 
lished the Court of Criminal Appeal in 
this country, presided over by the Lord 
Chief Justice and other judges of the 
King^s Bench Division, its decision was 
final and there is no appeal unless it is 
certified that there is a question of law 
which has arisen which is of general 
interest, and only on the Attorney- 
General’s certificate it can go and has 
gone to the House of Lords. That is a 
very limited right of appeal, I agree. 
Generally speaking, the Court of 
Criminal Appeal’s decision is final. I 
beg that attention should be given to 
this, that in some form or other iwe 
should not shut out from the Indian 
subjects whatever Courts we may be 


instituting this right of appeal to the 
King. 

Lord Eustace Percy. 2 May I just ask 
Lord Reading this : Surely, as I under- 
stand Lord Reading’s argument, it is of 
the essence of the Constitutional point 
that the King’s right to intervene should 
be unlimited. 

Marquess of Beading. 2 That is what 
strikes me. 

Lord Eustace Percy. 2 Then you cannot 
apply to that right any limited matters 
that you apply already to the Court of 
Criminal Appeal. 

Marquess of Beading. 

14.005. You do. It is not an unlimited 
right because it is exercised in certain 
ways in which certain of us who practise 
are familiar and is undoubtedly limited. 
There may be an appeal to the Judicial 
Committee of the Privy Council %vhich is 
the way in which it is dealt with, and, 
as the Secretary of State has said, in 
almost every case, the appeal is refused 
because the Judicial Committee thinks 
there is no reason to grant it, but where 
they think there is they do grant it, and, 
in that way, you do preserve the right 
of the subject, and that is what I am 
anxious to protect? — Of course, we 
would look with great attention into any 
point which Lord Reading makes upon a 
point of this kind. The difficulty, which 
[we have not ignored, is ^o find a means 
of limiting this appeal within the kind 
of limits that ho has just suggested. 

Sir Phiroze Seihna. 

14.006. Is not this right of appeal con- 
tinued to the Canadian subject, although 
there is a Supreme Court there? — I do 
not know about Canada. In Australia 
the appeal is barred unless the High 
Court gives its certificate. 

Mr. M. B, Jayaher. 

14.007. What I want the Secretary of 
State to consider with his Constitutional 
advisers is a point somewhat different 
from the one Lord Reading raised. It 
being part of the Royal Prerogative, can 
you take away the right by legislation? 
That is what I ask the Secretary of 
State to consider with hie advisers. 
Apart from this, do not you think it is 
desirable that this right of contacb be- 
tween the litigant in India and His 
Majesty, the King, in England, should be 
maintained?—! would like to look into 
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the difficult question of prerogative. It 
is clear that changes can be made in the 
manner in which the prerogative is exer- 
cised from the Australian experience, 
where the High Court apparently con- 
trols the cases that may go to the Privy 
Council. 

Marquess of Beading, 

14.008. I am not sure if you will just 
look at your words that you do (I rather 
think that you do not) interfere with 
the prerogative because in paragraph 167 
the words in question are in criminal 
cases no appeal will be allowed to Hie 
Majesty in Council, whether by special 
leave or otherwise.’* That does not 
interfere with the prerogative? — -No, it 
does not. 

14.009. Prerogative is a much bigger 
question altogether. It does not touch 
that, but it does touch the points which 
I am putting to you which are one way 
in which the King may choose to exercise 
his prerogative by referring to the 
Judicial Committee of the Privy Council? 
— am reminded that there have, as a 
matter of fact, been perhaps two or 
three cases during the last thirty years, 
in which the Privy Council have given a 
decision against the decision of the High 
Courts. 

Earl of Lytton, 

14.010. And there has been great abuse 
of the privilege in almost every year.? — 
Constantly, 

Marquess of Beading.'] You mean the 
appeals? 

Earl of In appeals. 

Sir Austen Chamherlam. 

14.011. Is it not the case that the 
Privy Council itself has repeatedly com- 
mented upon the number of appeals 
which never ought to have come before 
it, and has made representations that 
the practice of appealing in this, shall 
I call it, reckless way, really amounts in 
m^y cases to denial of justice to the 
litigant? — ^We have constantly had com- 
plaints of this kind. 

Sir Austen Chamhevlain.] I only want 
to put that as the other side of the 
picture, because it was very much im- 
pressed upon me even in the couple of 
years that I was Secretary of State. 


Marquess of Beading. 

14.012. These are all cases which arise, 
are they not, on the special leave to 
appeal? — ^Yes; the Privy Council has 
constantly protested against the present 
arrangement, and it has constantly stated 
the fact that it is not a Court of 
Criminal Appeal. 

14.013. That is why I suggested to you 
that you might look at our law for the 
purpose of seeing hocw far you should 
limit it? — ^Yes, always remembering the 
great practical difficulty of dealing with 
a very large number of cases, running 
into many hundreds a year, it may be, 
and with the necessary delay of bringing 
a case from India here. 

14.014. If you will forgive me putting 
it, Secretary of State, you would not 
have hundreds of cases a year applying 
for special leave to appeal to the Privy 
Council? — I am perfectly willing to look 
into the point. iSo far we have found 
great difficulty in making a limitation. 

Marquess of Beading.] I think you 
said just now you thought there were 
thirty in one year. 

Sir Kari Singh Gour.] May 1 draw 
yqur attention to the present state of 
the law in Section 84 (1) (a) which lays 
down A law made by any «T,nlhority 
in British India shall not be deemed 
invalid solely on account of any one or 
more of the following reasons (a) in a 
case of an Act of the Indian Legislature 
or a Local Legislature, because it affects 
the prerogative of the Crown.** We have 
at the present moment authority in the 
Government of India Act which entitles 
the Indian Legislature to make a law 
though it may affect the prerogative of 
the Crown. 

Mr. Zafrulla JSHhan.j Surely in this 
case that possibility deep not arise 
because whatever view is finally taken 
the Act will be passed by Parliament. 

Sir JBLaH Singh Gour. 

14.015. A fortiori? — 1 always hesitate 
to give an answer on the spur of the 
moment about anything that affects the 
prerogative one way or the other. 

Sir Kubert Ocurr. 

14.016. Europeans attach very great 
importance to the right of appeal to the 
Privy Council in criminal cases and 
they put it before the Committee in 
giving evidence. It is on the file so I 
iWill not bother by referring to it now 
but it is a right that they feel very 
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deeply about although it is one which 
they very rarely exercise? — I will cer- 
tainly look into the question again after 
the discussion we have had this morning. 

Marquees of ZetlaTid, 

14.017. Secretary of State, arising out 
of the questions asked by Mr. Jayaker, 
I understand that it is your intention 
that the question of the possible estab- 
lishment of a Supreme Court side of the 
Federal Court shall be left to the de- 
termination of the future Federal Legis- 
lature in India. Is that so? — ^Yes. 

14.018. In other words, you are pre- 
pared to give to India in this matter a 
greater measure of self-determination 
than apparently Mr. Jayaker is anxious 
to accept? — ^That may be so. 

14.019. With regard to what you said 
as to the two reasons for excluding Acts 
in the concurrent field of legislation from 
the appellate jurisdiction of the Federal 
Court, I quite appreciate the first reason 
which you gave — as a matter of fact, I 
think you gave it second — ^namely, that 
you might absolutely overwhelm the 
Federal Court with work from the start; 
but I also understood you to say that 
one reason for excluding such legislation 
from the appellate jurisdiction of the 
Federal Court was that it was desirable 
to restrict that jurisdiction to matter® 
in which the Provinces of British India 
and the Indian States were jointly con- 
cerned. Was that so? — In which the 
Federation as a whole were concerned — 
I would rather put it that way. 

14.020. Is not that the same thing .p — 
I think it is rather wider. I thought 
you restricted your question to the oases 
in which the Provinces were involved. I 
would rather put it wider, 

14.021. Those matters in which the 
Provinces of British India and the In- 
dian States were jointly concerned? — 
Yes. 

14.022. I understood that to be your 
reason ? — ^Yes. 

14.023. But you have not overlooked 
the fact that List I ha® been definitely 
divided into two parts? — ^Yes. 

14.024. One part of it including matters 
which are really restricted to the Pro- 
vinces of British India. But you are 
not suggesting that in those matters 
there ehould not be an appeal to the 
Federal Court, are you ? — In which 
matter®? I do not quite follow Lord 
Zetland’s queetion. 


14.025. You are not overlooking the 
fact that in List I of the subjects, there 
is a division in two parts? — ^Yes. 

14.026. Namely, Items No. 1 down to 
No. 48, which are matters which are the 
concern of British India and of the In- 
dian States? — Yes. 

14.027. And Nos. 49 to 64 are the con- 
cern of the Provinces of British India 
only? — ^Yes. 

14.028. You are not suggesting, are 
you, that matters arising under those 
heads, namely, items No®. 49 to 64, 
should be excluded from the appellate 
jurisdiction of the Federal Court? — Noj 
I am not. 

14.029. 1 was not quite clear? — ^They 
are, you will see, all of them potential 
Federal subjects to which the States may 
accede in the future even if they do not 
accede at the beginning. 

14.030. There is only one other ques- 
tion for information. I understand that 
no decision by the Governor-General or 
by a Governor of a Province taken at 
his discretion, would be challengeable in 
any Indian Court. Would it be? — ^It 
could only be challengeable upon the 
ground that it was outside the Constitu- 
tion, that in the Constitution Act there 
was no provision enabling him to give 
a decision. Is not that so, Sir Malcolm ? 
(Sir Malcolm Sailey,) The act of the 
Governor-General taiken in his discretion 
would be expressed as an act of his 
Government and it could only be chal- 
lenged in the Court if an act of the 
Government in itself could be so chal- 
lenged as lying beyond the law. The 
fact that it was taken by the Governor 
or the Governor-General under his special 
responsibility or his special discretion 
would not alter its character as an act 
of the Government itself and it could 
only be judged, therefore, m an act of 
Government. 

14.031. In which court would proceed- 
ings be taken in a case of that kind? — 
In the court which had jurisdiction over 
that particular class of act. 

14.032. The High Court in the case of 
a Province? — ^Yes; I mean it would be 
challenged on the ground that such-and- 
such a law did not apply to the act of 
Government, and if the cause of actioTi 
arose within the Province then it would 
come before the courts of the Province. 

14.033. And that, of course, would bo 
appealable to the Federal Court? — It 
would be appealable just as a case? against 
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any person would be appealable as an 
evasion of the law. 

14.034. Then only one other question. 
I assume that no action by the Viceroy, 
as distinct from the Governor-General, 
in his relations with the native States, 
would be challengeable in an Indian 
court? — ^Within the sphere of para- 
mountcy? 

14.035. Yes? — No, not unless he broke 
a law in doing so. 

Lord Bankeillour. 

14.036. Secretary of State, do not you 
recall that early last year, or possibly 
late in 1931, a capital conviction was 
quashed by the Privy Council with very 
severe reflections upon the convicting 
court? — (Sir Samuel Eoare.) Yes; there 
was a case. 

Sir Han Svaigli Qour. 

14.037. The Patna Court?— Yes. 

Lord Bankeillour, 

14.038. Then might I ask this about 
procedure; As I understand it (and, of 
course, I am speaking only as a layman) 
a litigant coming to the Federal Court 
must plead a constitutional issue? — ^Yes. 

14,C^9. No question of fact will arise 
to be determined by the Federal Court? 
— (Sir Malcolm Kailey.) If it were a con- 
stitutional issue under paragraph 165 as 
between a Province and a State, then 
the Court would go into questions of 
fact ; that is because it has original juris- 
diction. 

14.040. But not by way of appeal? — 
In the appellate jurisdiction it would be 
an appeal on a point of law. 

14.041. lAnd '^at limitation is safe- 
guarded by the necessity ‘ of stating a 
Special Case? — ^Yes. 

14.042. Now supposing the Supreme 
Court side, as it has been called, of the 
Federal Court were set up and a case 
comes up in which a constitutional issue 
has not been pleaded to the Supreme 
Court side of the Federal Court, could 
an amended plea he entered there in view 
of fresh investigation or through the 
ingenuity of counsel, that in fact a con- 
stitutional issue was involved? — (Sir 
Samuel Eoare.) Yes, and it iwonld be 
open to the Federal side of the Court 
to withdraw it to the Federal side of the 
Court. 

14.043. In other words, the Federal 
side of the Court might compel the 
dupreme^ side to refer the constitutional 


issue which then emerged to itself ? — 
Yes, that is so, and no doubt cases of that 
kind would be provided for under the 
rules of the Court, 

Marquess of Beading. 

14.044. It would be only one court, 
would it not? — It would only be one 
court. 

14.045. It would always! be the Federal 
Court? — ^It would be the Federal Court 
withdrawing a case from one side of 
itself to the other. 

Lord Bankeillour. 

14.046. What in practice will happen 
if counsel suddenly pleaded a constitu- 
tional issue — ^would the jurisdiction of the 
Supreme Court side be ousted from that 
moment until it had been decided by the 
other side? — ^It would depend upon the 
rules of the Court. 

14.047. And the rules of the Court 
might provide that it could first be 
argued in ‘the Supreme Court side with 
an appeal to the other side? — It might 
be argued, I suppose (I am speaking as 
a layman) that as soon as the issue was 
raised an issue would be taken to the 
Federal side of the Court rather than 
to the Supreme side of the Court. 

14.048. It is an obvious difficulty that 
will have to be provided for? — I would 
put it this way to Lord Rankeillour, 
that if there is a difficulty it is much less 
a difficulty having it dealt with by two 
branches of one court than by having 
two quite separate courts, namely, la 
Federal Court and the Supreme Court. 

Marquess of Beading. 

14.049. I was just going to put it to 
you that a good deal of confusion has 
been caused by talking of the Federal 
Court and the iSnzpreme side of the 
Federal Court. It is one Court. The 
Judges who will be appointed will be, 
I understand, Judges of the Federal 
Court, and I suggest that no difiiculty 
would arise because if a question comes 
up it would have to be dealt with by 
the Federal Court. You would not have 
to refer it to another Court for that 
purpose? — ^That is so. 

Marquess of Beading.l They would all 
be Judges of the Federal Court as hap- 
pens, of course, now. In the Judicial 
Committee of the Pri-vy Council they may 
be sitting in two different bodies and 
taking two different sets of appeals, but 
it is the same Court. 
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Lord Banheillour, 

14,060. Would not it be better to find 
some other name than the Supreme Court 
side of the Federal Court? — I think it 
would very likely. I am not using a term 
of art at all. 

14.051. Then niay I ask another iJhing. 
What provision will there be, and here 
I speak as a very ignorant layman, for 
some kind of interim proceedings. Sup- 
posing under paragraph 155 a State 
pleaded that the authorities in some 
Province were exceeding their rights or 
were acting ultra vires, could they go uo 
the Federal Court and obtain an interim 
injunction? — would like to think about 
a question of that kind. I am not sure 
that I appreciate fully what might be 
its bearings. 

14.052. I will give an example. Sup- 
posing the police of a Province inter- 
fered with a passage of arms into n. 
State, or something like that—that being 
a Federal matter and a grievance was 
experienced on that account in the State, 
could they then go and obtain an interim 
injunction restraining that proceeding 
until the matter had been decided? — (Sir 
Malcolm Sailey.) It would be exceed- 
ingly difficult to do that because we en- 
visage that under paragraph 155, m 
pursuance of its original jurisdiction in 
these what I may describe as State 
matters, the Federal Court would only 
give a binding decision; that decision 
would have to be binding, for instance, 
on a State or a Provincial unit con- 
cerned. It would be assumed that as 
soon as a decision was arrived at the 
State would bind itself to carry it out 
as a State. Great difficulty would arise 
if the Court were given a power to take 
executive action by way of injunction 
against any particular State or Depart- 
ment of State. 

14.053. I am thinking the other way 
about. I am thinking of a State being 
the aggrieved party? — (Sir Scmuel 
Soare,) In either case the difficulty 
would be the same, I think. (Sir Mal- 
colm Sailey.) It would be difficult to 
give a power to intervene where a Pro- 
vince was concerned by way of injunc- 
tion procedure and not where a State 
was concerned; that was the difficulty 
quite frankly as we saw it. It may be 
possible to devise some form of procedure 
by which injunction should be given 
effect to, but just at the moment we 
have not seen how that could be done. 


14.054. Whoever was concerned in a 
matter of that sort could go to the High 
Court of a Province for an interim in- 
junction? — They could not go to a High 
Court of a Province in any matter with 
which Paragraph 155 deals, as there 
you have the exclusive jurisdiction of the 
Federal Court. 

14.055. But in some other case? — That 
is always open to them now. 

14.056. And that could stay the opera- 
tion of the matter complained of until 
there was a decision? — ^Yes; the State 
has the right of going to the High 
Court of a Province now to ask that 
action should be taken under the law 
of the Province itself. 

14.067. Otherwise, until the constitu- 
tional point had been decided and the 
High Court refused to grant the injunc- 
tion, there would be no possibility of 
staying the proceedings until the issue 
had been decided . p — N o; otherwise there 
would be no possibility of doing it. 

14.068. Then with regard to paragraph 
166, it reads a little ambiguously. At 
first sight it might be thought to be 
contrary to paragraph 158. The words, 

No appeal will lie under this provi- 
sion ” mean no appeal to the Federal 
Court; they do not mean no* appeal from 
the Federal Court. That is right, is it 
not? — (Sir Samuel Hoare,) Yes. 

14.059. Then there is just one other 
question about machinery. The ques- 
tion was raised as to the execution of 
judgments of the Federal Court, That 
would depend, I think you said, on the 
Court m which the action originally 
started? — (Sir Malcolm Hailey,) Yes. 

14.060. In the case of something com- 
ing from the High Court of the Pro- 
vince the machinery would be that of 
the Provincial High Court for execu- 
tion ? — ^Yes. 

14.061. In cases where Federal Officers 
were involved would they come in at 
all in matters of Customs and Excise? 
— ^They might do so, certainly, yes. 

14.062. But in other cases it would 
be the purely Provincial machinery? — 
Yes. 

14.063. If that be so would that bo 
subject to the directions which wo have 
already discussed under paragraph 125? 
Supposing any complaint ol fiolay or of 
imperfect oxcc'ution were made, would, 
the Govcrnor-Geuoral bo able to give 
directions for execution under paragraph 
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125? — ^It IS not contemplated that the 
Governor-General iwould be able to give 
any directions as regards the manner 
in which a purely judicial decree should 
ibe executed. 

14.064. TJbe sort of case I contem- 
plate is that judgment is given in the 
Federal CJourt, it is registered in the 
Provincial High Court for execution, a 
complaint arises that the execution is 
unduly delayed or is imperfect: under 
those circumstances would it be the duty, 
or within the power, of the Governor- 
General to give directions that that 
judgment should be forthwith executed? 
— ^The power of the Governor-General is 
limited in paragraph 126 to certain 
classes of cases. 

14.065. I am talking of paragraph 
125? — That refers to the authority of 
the Federal Government, 

14.066. The Secretary of State said 
that in this case it would want re- 
drafting, but he really meant here the 
Governor-Genial in his discretion?^ 
(Sir Samuel Eoare,) No — if you look 
up my answers, I think there are a 
whole number of questions arising under 
paragraphs 125 and 126, and I did not 
give a general answer of that kind. 

14.067. I think, Secretary of State, 
really, on the face of it, you did, but 
perhaps you did not mean to? — Ob- 
viously, I could not have given a single 
answer on paragraph 125 because there 
are two or three issues in it. 

14.068. I think you said that meant 
the Governor-General, and you referred 
me to some point in the Introduction? — 
(Sir Malcolm Sailei/.) But apart from 
that, if I may say so, .with regard to 
your immediate question, it would not 
be iwithin the power of any executive 
authority to give directions as to the 
manner in which a judicial decree should 
be carried out. 

Lord JRankeillouT,2 That answers the 
question. 

Major Gadogan, 

14.069. I only want to ask the Secre- 
tary of State one question arising out of 
a sentence which occurs on paragraph 8 
of his Memorandum : Importance has 
been attached hy eminent legal opinion 
in India to the desirability of ensuring 
that the Court of Civil Appeal for India 
if and .when it is established, should be 
established ou sound lines, and that its 
Judges should be of a calibre to command 
respect.” Am I right in taking it for 
granted that the substitution of a 


Supreme Court side for the -Supreme 
Court, for which provision is made in 
the White Paper, would involve an 
economy of personnel? I am speaking, 
of course, of the number of Judges neces- 
sitated hy the enabling power to set up 
a Supreme Court side being given effect 
to? — (Sir Samual Roare.) I think it 
should. 

14.070. Lord Reading has just now 
said that the Court would be the same; 
the Federal Court and the Supreme 
Court side would be the same? — ^Yes, I 
would have said, speaking as & layman 
and basing my view upon a general con- 
ception of what is likely to happen, you 
would he much more likely to have fewer 
Judges in one Court than you would 
have if you set Uip two. 

14.071. That would be an additional 
advantage of your revision of the White 
Paper scheme? — ^Yes. 

Sir Reginald Craddock, 

14.072. Secretary of State, there are 
only two or three points I want to raise 
at this moment. I am not quite clear 
as to what happens in respect of the small 
States .which have entered the Federa- 
tion. They have not Courts of their own 
of any great importance and in the small 
States such as I am well acquainted with 
in the Central Provinces the Chiefs them- 
selves are nearly always invested with 
certain powers which do not extend to 
life and death, and very often are still 
more restricted, and in those States the 
criminal law is administered with the 
aid of the Political Agent who, for 
example, would bo invested with the 
power of a Sessions Judge with regard 
to the State with which he is associated, 
and there must be a lot of minor States 
in India who .would be included in the 
Federation but who have no very large 
or competent courts of their own. In 
that case does the Federal Court come 
in as regards those small States which 
have got no High Courts or anything 
approaching a High Court? — (Sir Samuel 
Roare.) Sir Reginald’s question dealt 
with to a great extent criminal cases. 
He will rememiber that the Federal Court 
does not enter into criminal cases at all. 
Apart, however, from that aspect of his 
question, what we had hoped would 
happen with the small States would be 
that they would group themselves for 
courts. There has been some discussion 
upon the subject, and there is obviously 
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a movement afoot in the smaller States 
to group themselves and to have a 
common Cfourt for a number of small 
States. 

14.073. That, if I may say so, is a very 
good idea, for States sudh as there are 
in the Central Provinces, otherwise, they 
would not have any machinery in their 
own States for civil caaes — nothing 
approaching a High Court. Then there 
is just one word I want to say about the 
prerogative. The prerogative we are 
accustomed to is the prerogative of mercy, 
and that, of cdurse, cannot be touched. 
It is not provided for m the Criminal 
Procedure Code. The petition for com- 
mutation of sentence is made either to 
the local government or to the Governor- 
General in Council? — ^Yes. 

14.074. But since Lord Chelmsford’s 
time the Viceroy has had delegated to 
him the exercise of the Royal Prerogative 
as well. Previous Viceroys had not got 
that prerogative and in dealing with any 
criminal case they simply dealt with it 
as Governor-General in Council. I need 
not go into the details of what that 
exactly meant, but since Lord Chelms- 
ford’s time the Viceroy could, apart from 
his Council, exercise on behalf of His 
Majesty the Royal Prerogative of Mercy. 
I presume that all that is in the White 
Paper and in your Memorandum on such 
subjects does not pretend to touch that 
particular prerogative? — No, it is not 
touched at all. 

14,076. That would continue? — It re- 
mains intact. 

14.076. There is one other question i 
would like to put to you, if I might, 
Secretary of State, and that is that it 
is well known I think that the question 
of having a Supreme Court in India has 
been discussed and debated }for some 
time past quite independently of the 
present proposed Reforms or the new 
Constitution ? — Yes. 

14.077. WouW it be correct to say that 
that case for a Supreme Court depends 
upon the same merits or demerits as 
might have existed without regard to 
the setting up of a Federation? That 
is to say, that a Supremo Court has noth- 
ing to do with the Federal scheme and 
it is merely a question of wljether it is 
expedient to multiply appellate Courts 
within India itself or to introduce a 
court between the High Courts and the 
Privy Council; that is to say that the 
pros and cons of that case are not 
changed by this now proposed Constitu- 


tion, but the case for or against them is 
precisely what it was when the question 
was discussed prior to the Reforms? — 
Yes. I am not, of course, in such full 
possession of the arguments that have 
been used in the past for or against a 
Supreme Court. Speaking generally, I 
should say that the arguments for the 
Supreme Court were very much what 
they have been in recent years. 

14.078. That is to say, not necessarily 
a part of the new Federal Constitution 
at all. It is a question to be decided on 
the merits of practical civil and criminal 
administration .P — would not like to give 
an answer Yes or No to a question of 
that kind, because I have got in my mind 
a feeling that the setting up of a Federal 
Court may make the setting up of a 
Supreme Court branch of it more neces- 
sary than it was before. 

14.079. On the ground of economy and 
so on, with a Federal Court which is neces- 
sary under a Federal scheme, a Supreme 
Court, or the functions of a Supreme 
Court, could be brought in with rather 
less expenditure? — I see what Sir 
Reginald means. Ho and I are not in 
disagreement on this point. I think this 
plan of bringing the two together is a 
•better plan. 

14.080. Then there is one other point I 
would like to refer to. In Proposal 103 
the Governor has power to issue ordin- 
ances containing such provisions as it 
would have been competent under the 
provisions of the Constitution Act for 
the Provincial Legislature to enact. It 
seems to me that it is impossible that 
the legality of an ordinance might be 
challenged on the ground that it went 
beyond the competence of the Provincial 
Legislature. In that case is it contem- 
plated that an application would be 
made in an ordinary court or straight to 
the Federal Court ? — (Sir Malcolm 
Hailey.) It would be judged, though it 
was an ordinance, just as ap acb of ythe 
Legislature, and it would be questioned 
on the ground that it was vltra vires of 
the Legislature itself and that would 
come before the ordinary Courts. 

14.081. But, in the meantime, would it 
be pos'sible for the ordinary Courts or, 
above thorn, the Federal Court, to issue 
an injunction to the local government or 
to the Governor to suspend the execu- 
tion of the orders?— If the ground taken 
were that it was ultra vires of tho Pro- 
vincial Legislature, although it was an 
ordinance, then it would be possible for 
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the Governor-General to avoid all mis- 
chief on that ground by issuing an ordin- 
ance of his own which would have the 
same value as Federal Legislation, and 
that would be the most immediate way of 
getting out of the difficulty arising on 
that score. 

14.082. I meanj it seems obvious that 
if it were possible for a Court to hold up 
an ordinance for the time being, the 
very object of the ordinance might be 
defeated. An ordinance would ordinarily 
be issued in some kind of emergency? — 
{Sir Samuel KoareJ) We have met the 
danger by enabling the Governor-General 
to intervene if the occasion arose. 

14.083. But is the Govemor-Generar© 
ordinance not similarly liable to challenge 
in the Federal Court? — ^You see, Sir 
Reginald, either the Governor-General or 
the Governor must be right. The issue 
would he: Is this power inherent in the 
power of a Provincial Legislature? If 
it is not inherent in the power of the 
Provincial Legislature, it is inherent 
in the power of the Federal Legislature. 

14.084. I suppose under some of the 
special responsibilities there migjht be 
some powers on a borderline? — No, I 
think this covers the whole field — so my 
legal advisers tell me. 

14,086. I hope that that possibility 
may be examined .P — ^We will take note 
of what Sir Reginald says, but I am 
under the impression that the provisions 
are quite watertight in this respect. 

Lord Eustace Percy, 

14.086. Following on this question, I 
gather the position is that the Governor- 
GeneraTs or the Governor’s action at his 
discretion cannot validate an Act which 
would have been ultra vires of the Gov- 
ernment altogether ? — es . 

14.087. On the other hand, I gather 
that the intention is that an Act which 
is within the powers of the Governor 
cannot be questioned by reason of the 
fact that it has been done by the Gov- 
ernor or by the Governor-General at his 
discretion and not by the Legislature ? — 
Yes, that is so. 

14.088. I want to make sure about th© 
point which was raised the other day. 
Is it the intention that the Federal 
Court should have no power to inter- 
pret in any way the Instrument of In- 
structions of the Governor-General or 
the Governor? — ^Yes, that is so. The In- 
struments of Instructions will be not a 
part of the Act. They will not be 


scheduled. They will be referred to in 
the Act, but they will not be referred 
to in such a way as to bring them into 
Court. 

14,089. I just wanted to gob the in- 
tention clear? — ^Yes. 

14.090. There is only one other point, 
going back to the question of concurrent 
legislation ? — ^Yes. 

14.091. I understand that the Federal 
Court will have a power in interpreting 
the constitution to say which of two 
Acts Federal or State does in fact pre- 
vail? — ^Yes. 

14.092. But it is not intended that it 
should have power in such a case to in- 
terpret either the Federal Act or tflie 
State Act? — In the concurrent field? 

14.093. In the concurrent field? — ^Yes, 
that is so. 

14.094. Is there a possible distinction? 
Can you really in many oases decide which 
of two Acts should prevail without inter- 
preting one or both Acts and are you 
not in danger by excluding thi© con- 
current field from the Federal Court of 
getting a good deal of confusion between 
those two things? — ^When you use the 
word State,” you mean a Province? 

14,096. I meant a Province; I bog 
your pardon;- I meant a unit? — ^(Sir 
Malcolm Hailey.) Th© danger of course 
only arises if it is necessary to inter]) ret 
a law as well as to ©ay which of two laws 
prevails. I do not think there could be 
many cases of that kind, but I think it 
would be possible so to frame the con- 
stitution that it should include both 
issue©. 

14.096. Should includo both issues? — 
Should include both issues, yes. 

14.097. That the Federal Court should 
have jurisdiction in both? — ^Where a con- 
stitutional question is involved; whore it 
depended on th© interpretation of the 
Constitution Act. If it were necessary 
for the purposes of that that it should 
interpret the terms of a law in the con- 
current field, it would be passible to 
arrange for that, but the major premise 
would be that a question of interpreta- 
tion of the Constitution Act was at issue* 

14.098. (May I put it to you that it is 
not in a small number of oases, but in 
a very large number of cases, where that 
is likely to arise, where the whole ques- 
tion will depend on what is the scope 
of the particular provincial Act- It will 
probably arise in that form; whether th© 
provincial Act does extend to a ©uper- 
cession of a pre-existing Federal Act? — 
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It is difficult to say that that would be 
necessarily a question of interpretation. 

I am afraid I am entering into an argu- 
ment on the point, but to my mind it is 
difficult to see that that would necessarily 
involve a large number of questions of 
interpretation of provincial and Federal 
laws, merely in order to decide the ques- 
tion of repugnance. 

14.099. I merely raise the point? — (Sir 
Samuel Roare.) We will look into it. 

Mr. Zafrulla Khan. 

14.100. On this, may I make one sug- 
gestion to Sir Malcolm Hailey. No 
doubt difficulties would arise, and that is 
why the Courts are there to make a pro- 
nouncement, but may not one look at it 
in this way — wherever the question before 
the Court was which law is applicable to 
this matter, apart from the interpreta- 
tion of that law, after it has been deter- 
mined which law is applicable, and in 
doing so it has to decide whether a pro- 
vincial law is applicable or a Federal law 
is applicable, whatever may be the con- 
siderations upon .which the decision of 
the question may depend, that would be 
a constitutional question, and it would 
not be necessary to arrange that there 
may be an appeal. I venture to submit 
that on the present proposals there would 
be an appeal to the Federal Court what- 
ever the decision on that may be. It is 
only where the question arises: What is 
the meaning of this particular provincial 
statute, assuming that it necessarily 
applies that an appeal on that interpreta- 
tion would not lie to the Federal Court, 
but may subsequently, when the Supreme 
Court is set up, lie to the Supreme 
Court? — ^Yes. 

14,101- I think that is the distinction? 
—Yes. 

Major Attlee. 

14.102. Secretary of State, I would like 
to ask you again on that question of the 
exclusion of appeals on concurrent legis- 
lation from the Federal Court. I under- 
stand that your reason was that you 
thought there would be a flood of appeals 
which would overburden the Federal 
Court? — There were the two reasons 
which I just gave to Sir Reginald 
Craddock. The other reason, namely, 
that the concurrent field is a British 
India field and for the Federal Court 
proper .we wanted to keep it to deal with 
tho fcdoration as a whole. 

14.103. Taking the first point, if there 
is going to be this flood of appeals, w^l 


not you have a similar objection to that 
which you have already had with regard 
to the Privy Council being overburdened? 
— No, I think the effect would be that 
it would stimulate the Indian Legisla- 
ture to bring into being the Supreme 
Court side of the Federal Court. In any 
case, the position would not be different 
from what it is now. 

14,104. Yes, but the fact that the con- 
dition exists does not say that it is right ? 
— ^If there was this great demand, pre- 
sumably, then, the Indian Legislature 
would bring into being the other Bench 
of the Federal Court. 

14,106. If there is this big demand it 
means that in order to avoid an expense 
for the Indian Government, you are 
putting a heavy expense on citizens who 
wish to take an appeal because they have 
to take the very expensive course of 
having to go to the Privy Council? — No, 

I do not think so; the position would be 
as it is now. If there is a great demand 
then the Indian Legislature would bring 
into being this other Bench of the Court. 

14.106. I do not quite gather exactly 
iwhat you wanted to make that distinc- 
tion in your second reason, to keep the 
Federal Court only for Federal laws? — I 
should have thought the reason was the 
obvious one, that a Federal Court should 
deal with Federal questions in which all 
the units, generally speaking, are equally 
concerned. 

14.107. Did not Lord Zetland make 
the point that of the present number of 
those subjects which are classed as 
Federal, in fact, certain of those subjects 
only apply to British India? — For the 
moment, but they are potentially Federal 
subjects, whereas the subjects in the 
concurrent field would presumably remain 
provincial. 

14.108. Although potentially Federal, 
one would gather that there would be a 
considerable period of years before they 
would all become Federal? — Yes, that 
may be so. 

14.109. Therefore, if there is a con- 
siderable anomaly in having the two 
bound up together, you are going to 
put up with that anomaly for a eon- 
siderablo number of years P — If Major 
Attlee would give his mind to the 
alternative, the alternative is setting up 
a Court ill which the Federal side may bo 
snowed under by the Supremo Court 
side. Also the effect of it may be to set 
up a Court to which, rightly or wrongly, 
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some of the States may look with some 
suspicion on the ground that it is mainly 
a British India Court and is not really a 
Federal Court. 

14.110. Has not it appeared from the 
discussion that you are going to get 
into considerable difficulties in still 
retaining one lot of laws which go direct 
to the Privy Council on constitutional 
points and another lot that goes, first of 
all, to the Provincial Court, and then to 
the Privy Council? Is it not rather 
anomalous? — I do not think so. I do 
not think that is the impression left upon 
me by this discussion. The impression left 
upon me by this discussion is that it is 
better to keep the two branches of the 
Court together, and that it is better 
not to* emb^ark upon the complete scheme 
until we know whether the Indians them- 
selves want the second part of it. 

Lord Snell. 

14.111. How and .when will it be 
decided whether the Supreme Court side 
of the Federal Court is required? — ^When 
the Indian Legislature pass a Bill. 

Sir Austen OhamJberlain. 

14.112. Secretary of State, if the pro- 
posals in your memorandum are carried 
out, and for the Supreme Court which 
was contemplated in the White Paper, 
there is substituted a branch of the 
Federal Court: would you consider the 
name of the Federal Court? Is not 
Supreme Court a better name than 
Federal Court, which was only used 
because you needed two names before? — 
I would not like to give an answer 
beyond saying that I will certainly con- 
sider a question of that kind. One has 
to take into account the back history of 
names of this sort, and hitherto the 
name of Supreme Court has been very 
much associated with British India ques- 
tions, and it may well he that the repre- 
sentatives of the States would prefer to 
have another name, but I will certainly 
take the suggestion into account. 

14.113. One has in mind the very high 
reputation attaching to the name in the 
case of the Supreme Court of the United 
States P — Certainly. 

Mr. Zafrulla Khan. 

14.114. Secretary of State, may 1, 
before touching on matters which are 
referred to in your memorandum, ask 
you one or two questions with regard to 


the composition of the Court as set out 
in Proposals 151 to 153? — ^Yes. 

14.115. The compulsory age of retire- 
ment in the case of judges of the 

Federal Court is suggested m Proposal 
151 as 63 years? — Yes. 

14.116. Would it not be advisable to 

raise it, say, to 65, in view of the fact 

that the kind of judge who is likely to 

be appointed to the Federal Court will,, 
for various reasons, be appointed at 
rather an advanced age, and supposing 
a judge who was for the first time 

appointed to the Federal Court did not 
come from the High Courts but was 
sent out from England at an advanced 
age, he might not consider it worth 
while to go out for a small number of 
years P — There is nothing sacrosanct 
about -the proposal of 62 years; it is 
rather in the nature of a compromise. 
Some people have taken the view that it 
ought to be 60 and some have taken the 
view that it ought to he 65. I should 
like to hear the views of the Indian 
Delegates upon a point of this kind, and 
I twill take note of what Mr. Zafrulla 
IChan has said. 

Mr. M. B. JayaJcer. 

14.117. May I mention another reason 
in support of what Mr. Zafrulla Khan 
has said. Under Proposal 169 the High 
Court Judge retires at the age of 62? 
— ^Yes. 

14.118. And I can imagine cases where 
such a retired High Court Judge, by 
reason of his special ominence, may be 
appointed to the Fedoro.1 Court, If you 
have the same age limit, 62 in both 
cases, you will not have the o-pportunity 
of appointing a High Court judge even 
for three years to serve in the Federal 
Court? — ^Yes. I am not saying that it 
would be wise or unwise, but you could 
meet that point by reducing the age of 
the High Court judges. 

Mr. Zafrulla Khan. 

14.119. The compromise I suggest is 
that the compulsory age of retirement in 
the case of High Court judges may be 
fixed at 60, and in the case of Supreme 
Court and Federal Court judges at 65? 
—Yes. I am impressed by the point that 
has just been made, namely, that there 
ought to be a difference between the ages 
in order to enable a High Court Judge 
to go to the Supreme Owrb. 

Sir Ahhar JSydari.'} Secretary of State, 
I had raised this case before, and you 
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will see in the Gwyer-Schuster Memo- 
randum they have contemplated the age 
of 65. 

Sir Phiroze Sethna,] In paragraph 61 
of the Third Report of the Federal 
Structure Committee, the retiring age is 
suggested at 65? — ^Yes; I will take note 
of these views. As I say, there is 
nothing sacrosanct in our 62 age limit. 

Mr. Zafrulla Khan. 

14.120. With regard to qualifications 
as described in Proposal 153, may I draw 
your attention to a point which is set 
out in suh-Proposal (h) at the top of 
page 77 : ** has been for at least five 
years a judge of a State Court in India.’’ 
Does that mean any State Court? Sup- 
posing he was qualified as laid down in 
the latter part of this paragraph? — It 
would mean in a State Court correspond- 
ing with a High Court. 

14.121. So the meaning is a Superior 
State Court, an Appellate State Court? 
— ^That is so, the Highest Court in the 
State. 

14.122. With regard to sub-Proposal (c), 
it says : has been for at least five years 
a judge of any Court, other than a Char- 
tered High Court, and was, at the date 
of his appointment as such, qualified for 
appointment as a judge of a Chartered 
High Court.” I presume also here any 
Court means Commissioners’ Courts, 
which are not Chartered High Courts 
but are in the position of High Courts? 
—Yes. 

14.123. Coming to Proposal 155, one 
notices that there is a distinction drawn 
between sub-Proposal (i) and (ii). With 
regard to matters involving the inter- 
pretation of the Constitution Act or the 
determination of any rights or obliga- 
tions arising thereunder, the original 
jurisdiction of the Federal Court is pro- 
posed to be limited to cases where the 
parties to the dispute are the Federa- 
tion or a unit on each side? — Yes. 

14.124. But in regard to the second 
part matters “ arising under any agree- 
ment entered into after the commence- 
ment of the Constitution Act between 
the Federation and a Province or a 
State, or between two Provinces or a 
Province and a State,” the provision 
would obviously apply to disputes of all 
kinds, whether they were between the 
Federation and a unit or units, or 
whether they were between private par- 
ties or a private party on one side and 
the Federation or a unit on the other? 


— Sub-paragraph '(ii) is meant to be 
parallel with sub-paragraph (i), and not 
to raise a new issue of that kind. 

14.125. So one understands that the 
limitation in sub-proposal (li) would be 
obligatory; the matter must relate to 
a matter of that kind and must also 
arise between the units? — Yes. 

14.126. Just the same as in sub-pro- 
posal (i)? — ^Yes. 

14.127. With regard to proposal 156 
(and here one biegins to enter upon 
matters which are also referred to in 
your memorandum), a question arises 
on the appellate jurisdiction of the 
Federal Court? — Yes. 

14.128. From High Courts other 
superior Courts in Provinces or States. 
I will draw your attention to your 
memorandum on this point. You say in 
paragraph 1: ‘‘ On the other hand, it 
is obviously impossible to allow the 
Federal Court to be overwhelmed with 
a mass of appeals based upon the mere 
suggestion that a constitutional issue is 
involved; and we, therefore, propose 
that an appeal should only lie by leave 
of the Court whose decision it is de- 
sired to challenge, or, if that Court 
refuses leave, by leave of the Federal 
Court itself, unless the value of the 
subject-matter in dispute exceeds a 
specified amount.” That is perfectly 
clear, as far as I have read out? — ^Yes. 

14.129. But then you go on to say: 
“ But we also intend, and the Com- 
mittee will, no doubt, wish to consider 
whether express provision should not be 
included to that effect, that tlio Federal 
Court should have power to decline sum- 
marily to entertain any appeal, or any 
application for leave to appeal, where 
it appears to them vexatious or 
frivolous, or made only for the pur- 
poses of delay ; though it would have 
to be made clear that this power could 
not be exercised where the Court from 
which the appeal is brought has already 
given leave to appeal.” I understood 
the intention was to provide that you 
must get either the leave of the Court 
from whose decision you wanted to 
appeal, or the leave of the Federal 
Court, and, in any case, as your next 
paragraph provides in the form of a 
Case Stated. If the Court grants leave 
it must state a case for the F<Kloral 
Court. If the Federal Court grants 
leave it must direct the High C*ourt l.o 
state a case. What class of cases do 
you intend that this power of sum- 
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manly refusing an appeal should apply 
to? Supposing the High Court has 
granted leave to appeal? You say this 
power should not apply? — Yes. 

14.130. If the Federal Court has 
granted the leave to appeal, obviously 
there is no room for this power. The 
third case is where the value exceeds 
the limit you propose and the High 
Court does state a Case that the con- 
stitutional question does arise, and 
states a case to that effect. Then do 
you contemplate that the Federal Court 
in that case would say: “ No, there is 
no constitutional issue ; it is so frivo- 
lous that we shall not entertain it”? — 
(Sir Malcolm Hailey,) All that iwas con- 
templated was that in cases where the 
original Court had not granted a certi- 
ficate, and leave was asked of the 
Federal Court, the Federal Court should 
refuse leave to appeal in cases which 
were frivolous or vexatious, without call- 
ing on the original Court to state a 
Case. That was the intention. 

14.131. It is only a point of drafting 
as it is now. There is no difference; 
hut I thought once you had brought out 
that where leave to appeal is refused 
by the Court whose decision it is desired 
to appeal against, you may come and 
seek leave of the Federal Court itself, 
all those considerations are included in 
that. The Federal Court may refuse 
leave either on the ground that the deci- 
sion of the Lower Court was justified, 
that there is no important question in- 
volved, on the ground that the appeal 
is frivolous, or on the ground that, 
although an important point is involved, 
there are decisions on the point already 
and their decision is not required? — 
(Sir Samuel Hoare,) It is, as Mr. 
ZafruUa Khan says, merely a question of 
getting the drafting right. The inten- 
tion is as he expresses it. 

14.132. I think the additional power is 
not necessary? — ^It is only desired to 
make it clear that there was this power. 

Mr. M, B. Jayaker. 

14.133. All these matters would go 
into the rules? — Yes. 

Mr. ZafruMa Khan. 

14.134. They would not be in the Con- 
stitution Act. With regard to the ques- 
tion of appellate jurisdiction, that has 
been raised as to the interpretation of 
Federal laws, and some question has 
been raised also with regard to the inter- 


pretation of Federal laws operating in 
the concurrent field? — ^Yes. 

14.135. I am merely reinforcing what 
has been said by the Secretary of State 
himself and some members of the Com- 
mittee already, that if one looks at the 
list on page 119 of the White Paper, 
and if an appeal were to be allowed to 
the Federal Court from the very begin- 
ning on matters arising in connection 
with that list, could the Secretary of 
Statte's expert advisers tell him eulb- 
sequently, or could the Secretary of 
State tell the Committee now, if he is 
prepared to do so, what scope would 
there be left for the subsequent setting 
up of a Supreme Court. What matters 
would then be left out with which a 
Supreme Court would have to deal if all 
these matters could go to the Federal 
Court? — ^There is, of course, the pro-' 
vincial list of subjects, List No. II. 

14.136. Yes? — ^But Mr. ZafruUa Khan 
is quite rigjib in his general conclusion 
that List No. Ill covers a very wide 
field? 

14.137. Yes. I do not deny that there 
would stiU be some cases that would not 
be covered, but am I right in sayiug 
that their number as compared with the 
number that arise here will be very small 
indeed? — I expect Mr. ZafruUa Khan is 
right. I can only give an answer if I 
analyse rather carefully Lists IT and 

m. 

14.138. I am only suggesting that the 
great mass of law regulating matters 
out of which appeals bo the Superior 
Courts arise . is really, as to the great 
mass of it, covered by this List on ipage 
119? I do not say that it is altogether 
covered? — (Sir Malcolm Hailey.) There 
mi^t be matters arising out of the 
Taluqdari Act and similar Acts relating 
to land. 

14.139. I am not saying it is all 
covered, but it is covered to a very 
large extent? — (Sir Samuel Hoare.) Yes; 
that is so. There is no doubt about it. 

14.140. My suggestion is that if these 
matters came in at the very beginning 
to the Federal Court, it would amount 
to a decision. I am not opposing it but 
those who will assume the reeponsibility 
of it must keep it in mind — to establish 
one Court in the very beginning which 
would deal with almost all the matters, 
or to a very large extent, matters which 
would be dealt with by a iSupreme Ck>urt 
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if it were set up subseq[uently? — ^Yes; 

I think that is so. 

14.141. May I draw the attention of 
the Secretary of State to paragraph 161 ? 
— ^Yes. 

14.142. The Governor-General is there 
empowered “ in his discretion, to refer 
to the Federal Court, for hearing and 
consideration, any justiciable matter 
which he considers of such a nature and 
such public importance that it is ex- 
pedient to obtain the opinion of the 
Court upon it ’’ P — ^Yes. 

14.143. Is it contemplated that the 
hearing of such a matter would be an 
ordinary judicial hearing, Counsel appear- 
ing, and so on, the same as the Privy 
Council procedure ? — ^What is in our 
minds is the analogy of the Privy Coun- 
cil, and 1 imagine that the same kind of 
procedure would normally be adopted by 
the Federal Court. 

14.144. Assuming that that were so, 
then would there be a right of appeal to 
the Privy Council under paragraph 158 
from a decision given by the Federal 
Court on such reference? — No; I do not 
think so. The Governor-General, I sup- 
pose, could always take another opinion 
if he wished, but there would be no 
appeal as of right. 

Dr. B. B. AmhedJcar, 

14.145. There are no parties to it; it 
is only the Governor-G^eneral askiing for 
an opinion P — ^The opinion is really an 
advisory opinion. 

Mr. Zafrulla Klian, 

14,140. Pursuing that matter for one 
moment, I understand — 1 am not quite 
sure about it but I will be corrected if 
I am wrong — ^that where a matter of that 
description is referred under the corre- 
sponding provision to the Privy Council, 
although the Privy Council gives in form 
only an opinion, the matter is necessarily 
determine to tihe extent to which it 
has been remitted to the Privy Council 
in accordance with the opinion given? — 
I do not think you can go to that length. 
The Governor-General in coming to a 
decision asks for the advice of the Federal 
Court. 

14,147. I first want to ibe sure whether 
that is the case in regard to the Privy 
Council P — The case I have in mind with 
■Wie Privy Council — it is a case that was 
dealt with during the time that I was 
a Member of a Government — ^waa the 

19355 


Irish Boundary Case. In that ease, we 
asked the Privy Council to give us their 
opinion upon a very difficult issue be- 
tween Ulster and the rest of Ireland. 
It was an advisory opinion. The Govern- 
ment acted upon the decision but the 
Government did not divest itself of its 
discretion. 

14.148. I understand that the Governor- 
General would ask for advice and an 
opinion would be given to him, and 
then, no doubt, having obtained the ad- 
vice of a Court like that, he would 
attach the greatest value to it? — 'Oer- 
tainly. 

14.149. And he would not depart from 
lb unless he was compelled to do so by 
very strong considerations? — I think that 
would certainly be the position. 

14.150. lu that case, would it not be 
advisable — I merely make the suggestion 
— ^that the rules should provide that 
although there may have been a hearing 
in the judicial manner, the hearing 
should not he public in the sense that 
everybody would knoT^ what advice had 
been giiven, so that subsequently if the 
Governor-General was not able to see 
his way to act in accordance with that 
advice an agitation could not be started 
because that advice was not taken? — 
think the more latitude is left in matters 
of that kind, the more use is likely to 
be made of this procedure, and it is 
likely to be a very valuable procedure in 
future. 

14.151. It is for that reason that 1 am 
suggesting that if the advice were given 
in a manner which did not gain too groa 
a publicity for the advice, the Governor- 
General might bo encouraged to make 
such references because it would leave 
him free after he had gained the advice 
to come to his own decision although he 
may attach the greatest value to that 
advice? — Yes. 

Mr. M. B. Jayaher, 

14.152. Who would enforce the judg- 
ment under paragra'ph 161. Would it bo 
a judgment under paragraxDh 160? — No, 
it would not be a judgment. It would 
be an advisory opinion. 

14.153. Would the Governor-General 
give directions? — It depends entirely 
what kind of advice it is and what kind 
of action he would take. It is a very 
wide proviso, covering a number of pos- 
sible cases, and it is very <lifficult to give 
a definite answer as to whether he would 

2 S 
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take action, and, if so, under what par- 
ticular power he would take action. 

14.154. You do not exclude it from the 
operation of paragraphs 125" aifd 126, 

{After a short 

Mr. Zafrulla Khan, 

14.155. Secretary of State, may I now 
call your attention to ihe method o£ 
carrying an appeal to the Federal Court, 
and one or two other matters that arise 
in connection with that? — ^Yes. 

14.156. If you will kindly turn to Pro- 
posal 118 at page 69, you will see that 
one kind of case in which constitutional 
questions might arise is .proposed to be 
provided for in this manner, that where 
the validity of a piece of legislation is 
called in question on the ground that it 
was not within the competence of the 
legislation which actually passed it, then 
the trial Court before whom such a ques- 
tion is asked will state the question and 
make a reference with respect to that 
question to the High Court of the 
Province or the State? — Yes. 

14,167. I presume that in the mean- 
time the suit remains pending and stayed 
in the Trial Court? — Yes. 

14,158. When the High Court has 
heard the matter and pronounced an 
opinion, would an appeal (because all 
these matters are bound to be constitu- 
tional issues that we are discussing now) 
lie from that opinion to the Federal 
Court, or would the subsequent course be 
that the High Court sends down its 
opinion to the Trial Court, which pro- 
ceeds to pronounce judgment upon the 
whole matter. There is perhaps an 
appeal from the Trial Court’s judgment 
on the other matters involved to the 
High Court and from the dual decision 
of the High Court on appeal to the 
Federal Court? — I would like to ask my 
legal .advisers about a point of this kind. 
It would seem to me that the simple way 
of meeting the position would be for the 
oonstitutional issue to be settled straight- 
away. 

Mr. Zafrulla Khan,"] I personally, for 
whatever my opinion may be worth, 
would agree with you. 

Sir Mari Singh Gour."] May I draw 
your attention to the other aspect of the 
question? It may be that the issue which 
has been decided by the High Court may 
become unnecessary in view of the de- 
cision of the subordinate Court upon 
other issues ; and, therefore, if the 


where it does take the form of a subject 
in which he can give directions? — ^No. If 
it were in that field we certainly would 
not exclude it. 

adjournment,) 

matter goes up to the iSupreme Court, 
it may not be a matter of res judicata, 
but merely an interlocutory order not 
necessary for the decision of the case, 
and, therefore, time vrould be wasted in 
going to the Supreme Court and delay 
caused in the decision of the case which 
might eventually be upon other issues 
unconnected with the decision in ques- 
tion. 

Mr. Zafrulla Khan.'] May I take it 
upon myself to reply to Sir Hari Singh 
Gour upon this point? It is this: It 
may be that the opinion of the High 
Court, or if an appeal was permitted to 
the Federal Court, the final opinion of 
the Federal Court may eventually turn 
out to be unnecessary for the decision of 
that particular suit, but, nevertheless, it 
will continue to be a precedent for that 
question or similar questions when they 
arise in any subsequent legislation. The 
benefit of a precedent will not be one 
whit the less because it may subsequently 
be discovered by the Trial Court that 
that decision was not necessary. 

Sir Mari Singh Gout,] No; it would be 
a decision that would be merely otiose, 
and not necessary for the docisiou of that 
case. 

Mr, Zafrulla Khan, 

14,169. Supposing it is contemplated 
*that there should be an appeal at that 
stage, and I personally think that per- 
haps wo-uld be the more convenient 
course, what would happen in other cases 
not covered by Proposal 118 in which a 
question .arose regarding the interpretar 
tion of the Constitution Act in a Trial 
Court in an ordinary suit? Would the 
Court in those eases be required to state 
a Case and refer it to the High Court, 
staying the suit, as in cases arising under 
Proposal 118, or would it proceed to de- 
cide the question itself along with the 
other questions arising in the case, and 
let the matter be taken up to the High 
Court on appeal in tho ordinary way?— 
I think that, subject to what I have said 
about consulting my experts’ opinion 
again on the subject, my answer would 
be the same as my former answer to Hr. 
Zafrulla Khan, namely, that the con- 
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stitntional issue would be decided at 
once. 

14.160. By reference to the High Court 
and then an appeal provided to the 
Federal Court? — Yes. 

14.161. That being so, there is a cate- 
gory of cases with regard to which the 
White Paper says, and your memoran- 
dum also says, that if the value exceeds 
a certain limit, and a constitutional ques- 
tion is involved, the High Court would 
be bound to state a case if it were re- 
quired to do so by any of the parties 
for the opinion of the Federal Court? — 
Yes. 

14.162. What kind of valuation have 
you in view? What is the valuation to 
which you would refer for that purpose; 
an issue having been sent up by the 
Trial Court to the High Court, the High 
Court, having pronounced their opinion 
upon that issue, what value would you 
decide upon as to whether the right of 
appeal to the Federal Court was to be 
given or not? — I should like to have the 
views of the British and Indian lawyers 
upon a point of that kind. We have no 
sacrosanct figure in mind. The figure in 
the case of the Privy Council is Rs.10,000. 

14.163. I was not so much on the figure 
you proposed, whether you proposed 
Rs.10,000 or Rs.20,000. My question was 
directed to this : What kind of valua- 
tion would you have in mind; the valua- 
tion which the plaintiff has valued it 
at in the Trial Court for the purpose 
of the suit? — That is the valuation. We 
had in mind the Privy Council analogy; 
whether it is applicable to this case ^ or 
not I am not sure, but we were taking 
the Privy Council as our analogy. 

14.164. In the Privy Council there is 
this distinction, that jwhatever it is, the 
valuation of the suit which governs the 
course of appeals the Privy Council deal 
not merely with questions of law and 
interpretation, but in several cases, also 
issues of fact, and therefore that valua- 
tion has been prescribed and it must be 
a really substantial suit? — ^Yes. 

14,1^. But here you would be dealing 
with abstract questions of interpretation, 
and should the course of appeal be deter- 
mined by the fact that as it happens the 
particular suit is of no value, although 
the question that might arise may be of 
very general and very great importance; 
and should there be a right of appeal 
as a matter of course because the suit 
happens to be of very great value, 
although the question involved, although 
19356 


being of a oonstitntional nature, is not 
of very great importance? — see Mr. 
Zafrulla Khan^s point. What we were 
anxious to do was to give the individual 
a right provided it was a substantial 
case, and whether the definition of a 
substantial case should depend upon the 
money value or not, I think is a ques- 
tion for discussion. We took it as a 
simple way of testing the substantial 
character of a case. If there is a better 
way of testing it, let us by all means 
have it. 

14.166. I have raised this question for 
the consideration of your advisers — ^Yes. 

14.167. Because, supposing a question 
arose whether a certain Federal statute 
was or was not ultra vires, it would be 
hard if it should he determined by the 
amount that the plaintiff is .willing to 
pay, because very often it is left to him 
to value a suit as he chooses, provided 
he is prepared to pay Court fees up to 
that amount? — We will certainly consider 
what Mr. Zafrulla S[han has just brought 
to our attention. 

14.168. I can imagine classes of cases 
where it would he difi&cult for the 
plaintiff even to fix his valuation. They 
are recognised now by the Suits Valua- 
tion Acts, and it is said that the value 
of the suit shall be the value which the 
plaintiff himself arbitrarily may fix? — 
Yes. 

Mr. Zafrulla Khan."] Therefore, I think 
this question should depend not so much 
on value as the character of the question 
raised. 

Mr. M. B. Jayaker. 

14,109. Even on the analogy of the 
present Privy Oounail practice » when 
there is a substantial question of law, 
it does not matter wbat the value of the 
suit is. That itself is a ground for 
appealing to the Privy Council? — Is it 
not the case that the special leave of 
the Court is required? 

Sir Hari Singh Govr, 

14.170. Yes? — Here we are dealing with 
a class of cases in which the individual 
has the right without the leave of the 
Court. 

Mr. M. R- Jayaker. 

14.171. What 1 was pointing out m 
support of what Mr. Zafrulla Khan said 
was that when the case has to bo stai(»d 
invariably it will be a case in winch a 
question of a substantial characior is in- 
volved. Why should it be affecUHl by tin* 
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fact that it arises in the course of liti- 
gation whose pecuniary value is very 
small ? — Surely those cases are safe- 
guarded. Those cases would not be the 
cases in iwhicih the individual would be 
appealing? 

14.172. Yes, it may be a case in which 
the individual appeals because it arises 
in the course of the litigation which he 
has started? — see this is a substantial 
point. We will take it into account. 
The difficulty is to find some equally good 
and simple definition of the kind of case 
that may he taken to the Federal Court. 

Mr. Zafrulla Khan^ 

14.173. There is one small point further 
to which I wish to draw the Secretary 
of Statens attention. Perhaps it would 
only be a question of drafting in the 
end. In his memorandum and in the 
White Paper also, it is assumed that 
where a constitutional question is raised 
in a suit which satisfies the valuation 
test, then either party may require the 
High Court, as it were, to state a case 
for the Federal Court on appeal? — ^Yes. 

14.174. Supposing the High Court, 
after, it had heard the reference from 
the Trial Court came to the conclusion 
that no constitutional question was in- 
volved in this matter and remitted the 
reference to the Trial Court, I think that 
is a case which ought to be provided for. 
Is it a ease which raises a constitutional 
question, or is it a case which does not? 
The valuation may be satisfied, and yet 
the High Court may say : “ We have de- 
cided that no constitutional question 
arises; we are not bound to refer it.” 
The party might contend that -that ques- 
tion is itself a constitutional question. 

I have raised this case because this kind 
of question has created difficulty in my 
Province? — ^I am obliged for any points 
of this kind. We must certainly take 
fihem *into account. 

14.175. With regard to one proposal in 
the Memorandum where you suggest that 
in the event of your proposal finding 
acceptance a Supreme Court may sub- 
sequently be set up as a division of the 
F^eral Court, the acceptance of that 
proposal would necessarily lead to this, 
that a separate Court would have to be 
set up for hearing criminal appeals of 
the kind that are provided for in para- 
graph 166?— -Yes. 

14.176. I merely want to suggest this 
to you, that the Supreme Court will not 
be set up for some time after the intro- 


duction of the Constitution, and, in the 
meantime, the Federal Court twill have 
had time to establish its character, as it 
were ? — ^Yes. 

14.177. But, apart from the fact that 
naturally if you give larger jurisdiction 
there would be more work for it to 
attend to the value of a. criminal appeal 
would b© lost altogether if a Court of a 
somewhat inferior status was to deal 
with the criminal appeals from the High 
Courts. Looking at it from the point ot 
view of the High Courts, I think that 
whereas they might reconcile themselves 
to their judgments in certain cases being 
subject to the scrutiny of the 'Supreme 
Court, they might resent that in these 
cases appeals should go from their judg- 
ments to an intermediate court, and 
from the point of view of the litigant 1 
think the value to- him of an appeal to 
the Supreme Court would be laTg«>^T 
than the value of an appeal to 
a sort of intermediate court that might 
be set up consider appeals of this sort? 
— I can only say that lall the expert 
opinion that I have consulted here is 
very much against putting the criminal 
cases into the Federal Court. They foeJ 
that they will really smother the 
Federal Court with criminal appeals and 
the result will be that it will lose its 
essential character. They also think the 
result will be a very laige Court with a 
great many judges. 

14.178. On the other hand, the number 
of judges will not be any the less if you 
have a separate Court to deal with these 
criminal appeals ? — 1 should have thought 
—but here I speak with great deference 
in the presence of -a lot of distiiiguisihed 
lawyers — that it is very important to 
keep tliG standard of the Federal Court 
very high, and if you are going to keep 
it very high, you must not have too big 
a personnel. 

14.179. That being so, do not you think 
that the opinion in British India mi^t 
then stiffen in support of the proposal 
that there should be a separate British 
Indian Supreme Court which would deal 
with all kinds of appeals from the High 
Courts which are to be carried to the 
Supreme Court rather than that 
criminal apeals should be relegated to a 
sort of intermediate or inferior Court? — 
Lord Reading will correct me in I am 
wrong. I imagine it would be doing 
very much what is the actual practice 
here. I do not think anybody here would 
say that the Court of Criminal Appeal 
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was an inferior kind of Court because it 
was not a part of the House of Lords. 

14.180. It IS inferior to the House of 
Lords? — ^Yes. I was using the word 
“ inferior ” in a more general way. 

14.181. I was not using that expression 
in that sense at all, not that the Court 
itself would he inferior but a Court which 
was inferior to the Supreme Court? — I 
do not know what the Lord Chancellor 
and Lord Beading would think about 
this. 

Marquess of Beading.'} It would not be 
so in the Court of Criminal Appeal 
because the House of Lords would only 
have jurisdiction in any case which is 
certified by the Attorney-General as a 
case .which involves a matter of law and 
general public interest. 

The Lord Chancellor,} I think the 
point Mr. Zafrulla Khan is making is 
this. He says — I am not saying whether 
I agree or not — ^that if you have a Court 
of Criminal Appeal you do not want to 
have a Court of Criminal Appeal the 
judges of which will be held in less 
estimation than the judges of the Court 
from which the appeal is brought. 
That is got over in England in this way. 
When we started a Court of Criminal 
Appeal here, we selected seven out of the 
fifteen King's Bench Judges to hear the 
criminal appeals which came from their 
brethren. It was then found to be 
rather invidious to pick out seven of the 
fifteen Judges for the purpose and we 
passed another Act of Parliament under 
which all the Judges of the King's Bench 
form a Court of Criminal Appeal and 
hear appeals from their brethren. Of 
course the trouble about the whole thing 
is this, as Mr. Zafrulla Khan swill 
readily recognise. The population of 
England is very much smaller than the 
population of India. 

Mr. Zafrulla Khan,} They are much 
more law-abiding, of course. 

The Lord Chancellor.} I think if we 
had a very large number of criminal 
appeals in England, it would be quite 
impossible for the Court of Criminal 
Appeal, as at present constituted, to do 
its work. I forget the number, but I 
think there are less than 1,000 appeals 
a year. 

Marquess of Beading.} And they 
usually sit one day a week. 

Mr. Zafrulla Khan. 

14.182. Will it not be better to work 
rather in the direction of further restrict- 
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ing criminal appeals, if that would 
afford a solution? — I would not like to 
give an opinion on a question of that 
kind without further consultation with 
my advisers. As I say, the great body 
of advice that has been given to me 
has been against bringing criminal cases 
into the Federal side. 

14.183. I appreciate that. On the 
other hand, what is proposed is to have 
your ordinary civil appeals which are 
appealable to a High Court under the 
rules framed and to go to the Supreme 
Court division or side of the Federal 
Court when it is eventually set up? — 
Yes. 

14.184. And criminal appeals, when 
they are permitted, whatever may be the 
restrictions, to go to another Court? — 
Yes. 

14.185. Or the Federal Court to be en- 
tirely separate from the Supreme Court 
and British Indian appeals to go to the 
Supreme Court, This is the choice? — 
Is not there a third choice, that you 
might reserve the Supreme Court in 
British India for civil cases? 

14.186. If you have two separate 
Courts, the Federal Court entirely 
separate from the Supreme Court, in 
case the suggestion made by you in your 
Memorandum does not find acceptance 
with the Committee or with Parliament 
afterwards and a separate Supremo 
Court is subsequently set up, would not 
that Court then hear civil appeals? — I 
should not like to give an answer to a 
question of that kind. I should think 
my answer would be that it might or 
might not; it would depend what view 
was taken of the subject, but I can con- 
ceive a Supreme Court which would not 
have an appeal jurisdiction in criminal 
cases. 

14.187. If the proposals put forward in 
the White Paper were accepted, and 
given effect to, would not then the 
Supreme Court hoar both civil and crimi- 
nal appeals? — Yes. 

14.188. Therefore, that is the choice 
between the White Paper and the Memo- 
randum circulated by you. That is tlui 
choice at present? — Yes, but it is truti 
to say that I have had this very strong 
representation from the ex})ert opinion 
in recent months against having the two 
kinds of jurisdiction in the one Court. 
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Marquess of Beading. 

14.189. May I ask you one question, 
Secretary of State. Perhaps you may 
have answered it while I was away, but 
you have been talking, as I understand, 
of another Court or a division of a Court 
for the Criminal Cases which would not 
have the same jurisdiction as the Judges 
in the Federal Court. That is what I 
understand you have been saying? — ^Yes. 

14.190. May I ask whether you have 
considered the wider question of allow- 
ing, with the limitations that may be 
put upon it, and assuming that the ex- 
tension of the Act is given, the appeal 
to the Federal Court with the jurisdic- 
tion to the Judges of the Federal Court 
to determine it, leaving it, as it 
necessarily must be, for the Head of the 
Federal Court to determine which of the 
Judges of the Federal Court should 
listen to the case? What I am thinking 
of is this: Is it desirable — only want 
to know whether this has been considered 
— ^that you should make distinction 
between the jurisdiction of Judges who 
will sit in the (Federal Court? Is it not 
(preferable that the Judges who will ait 
there will have all the jurisdiction of a 
Judge of the Federal Court, although 
you may divide them into certain 
chambers for convenience for the purpose 
of hearing one class of appeal and 
another? — ^Yes. I am not quite sure 
whether Lord Reading is talking only of 
civil cases or of criminal cases as well. 

14.191. It really would apply in the 
same way to civil, but I thought your 
views did apply to civil cases. I had 
rather understood that in the extended 
Bill that was to be given, assuming that 
such la law was passed by the Legisla- 
ture, there would be then an appeal to 
the Federal Court in civil cases? — ^Yes, 
that is so. 

14.192. Then I contemplated — ^I do not 
know whether I was right — ^that there 
would be no distinction drawn between 
the Judges who would sit to try those 
cases and the Judges who would sit to 
try the purely Federal law cases? — That 
is so : there would be no distinction. 

14.193. It is very desirable that there 
should be none. There never is in our 
Courts. It may be that a question will 
arise during the course of a case, it 
might be on a Federal matter or on a 
constitutional issue, which might involve 
a question of civil law. You do not want 
to have to refer from one branch to 


another. What I have understood 
hitherto is that every Judge of the 
Federal Court will have the jurisdic- 
tion which is given to the Federal 
Court and each Judge will have 
the same jurisdiction; it is not a ques- 
tion of one having jurisdiction to try 
constitutional questions and another 
class of Judge having jurisdiction to try 
other cases. I should have thought it 
would be better to have one class of 
Judge; he is a Judge of the Federal 
Court; in other words, a Judge of the 
Supreme Court which is to be constituted. 
Whatever cases come up would be tried 
by Judges of the Federal Court; certain 
Judges would be allocated for certain 
purposes, and no doubt they would be 
interchanged so that they all have the 
same experience. If that is so, and I 
understand it is, is it not possible to do 
the same with criminal cases with the 
limitations that are to be imposed upon 
criminal cases? I am only putting this 
for the purpose of dealing with the 
points that Mr. Zafrulla Khan has put? 
’—I can only say that there is no side of 
this problem upon which my expert 
advisers have expressed a more definite 
opinion, namely, that to bring criminal 
cases into the Federal Court will be to 
swamp it and to alter its character, 
whatever limitations may be placed upon 
those cases. 

The Lord Chancellor.'] Mr. Secretary 
of State, as we arc discussing matters 
here, might I put through you a ques- 
tion to Mr. Zafrulla Khan which is some- 
what important on this matter ? Do you 
contemplate that if you have a Court of 
Criminal Appeal that Court shall have 
a power to increase sentences? Let me 
just tell you what the position is. When 
we started in England the Court had 
no power to increase a sentence unless 
there was an appeal against a sentence, 
but after many years’ working of the 
Court of Criminal Appeal the Scottish 
people set up theirs and they came to 
the conclusion that it was bettor that 
in all cases where you had an appeal 
to the Court of Criminal Appeal that 
there should be power to increase the 
sentences. The result has been some- 
what remarkable; it has rather checked 
appeals. Have you contemplated which 
system you prefer in any way? 

Mr. Zafrulla Khan.] Lord Chancellor, 
under our present system the High 
Courts have not only power to enhance 
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sentences : they have also the power on 
appeal by a local government against 
an acquittal by a trial court to substi- 
tute a conviction therefbr. So that 
that is provided for, and I do not know 
that it has checked the number of 
appeals. 

The Lord GlianceUor.'] You would 
want, then, that the Court of Criminal 
Appeal should have power to increase 
sentences in all appeals? 

Mr. Zafrulla Khan. 

14.194. No. I think it should be a 
power which is necessarily for the due 
prosecution of the law, and wherever it is 
exercised is necessary. With regard to 
the Provincial Courts, I have only one 
or two matters to draw your attentibn 
to, Secretary of State, With regard to 
Proposal 169, on page 80, I have already 
made the suggestion that the retiring 
age should be 60 and in the case of the 
Federal Courts 65. I have no doubt 
your advisers will consider that? — ^Yes. 

14.195. Proposal 172 : I have a recol- 
lection that you explained in connec- 
tion with this Proposal at some stage 
that, although in the Second Bound 
Table Conference it was suggested that 
additional Judges should cease to be a 
feature of the High Courts in India, 
the Government of India had said that 
there were distinct advantages in re- 
taining these Judges. The objection 
from the Indian point of view is this, 
that under this provision you have 
Judges, as it were, on trial, and in- 
stances have occurred where a Judge 
has gone on acting as an additional 
Judge for five, six, seven, and eight 
years before he is confirmed as a High 
Court Judge, with the possibility in be- 
tween that whenever the term of his 
appointment expired he might be told 
that he was not going to be appoint^, 
and from the point of view of the in- 
dependence of the judiciary that was 
not a desirable state of affairs to have. 
Could you perhaps without any incon- 
venience disclose the reasons which have 
prevailed with you to suggest that this 
system should continue? — ^Yes, I cer- 
tainly will give Mr. Zafrulla Khan an 
answer. I was assuming that we were 
not dealing with Provincial High Courts 
to-day. 

14,196. Then I shall not press the ques- 
tion? — ^But Sir Malcolm oould in a sen- 
tence just deal with the question. (Sir 
Malcolm Hailey.) The question really is 
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purely one of expense. The difficulty 
to which Mr. Zafrulla Khan alludes cer- 
tainly exists, but the alternative would 
be to have a permanent staff of Judges 
strong enough to provide a reserve, be- 
cause you frequently find that a Court 
gets depleted by leave and the like in 
a way that it would not do in England. 
Therefore, the device of having tem- 
porary or additional Judges has been 
resorted to simply to save the expense 
of creating a permanent Court so strong 
that it contains a reserve. 

14.197. Sir Malcolm has combined the 
two, temporary and temporary additional. 

I can quite realise that when a Judge 
goes on leave for six months, during 
that period of six months you may ibe 
under the necessity of appointing an 
acting or deputy Judge, but what I was 
alluding to was this regular system of 
having attached to each Court a number 
of Judges almost permanently as it were, 
and yet who, if they happen to displease 
those in whose hands lies their confirma- 
tion, may not be appointed ^ — The case 
for additional Judge©, of course, is some- 
what different from that of temporary 
Judges who fill a vacancy due to leave. 
The reason for having additional Judges 
lies in the necessity for appointing 
officers to catch up arrears of disposals 
in the High Courts. Of late years the 
disposition, of course, has been to bring 
on to the permanent staff the additional 
Judges who are found to be indispensable. 

Lord Kanheillour. 

14.198. 'On a point of order, my Lord 
Chairman, are not we dealing with 
another section on another day to dis- 
cuss these High Court matters? — (Sir 
Samuel JSoare.) I hope very much w© 
shall not get into any detail with them. 

I was assuming that to-day we were only 
dealing with the Federal Supreme Court. 

Mr. Zaf'i'ulla Khan. 

14.199. Then I will not press the 
matter. There is only one further ques- 
tion, in case it is permitted, with regard 
to paragraph 175, and I want you to 
say whether 1 am right in assuming that 
paragraph 175 means only this, that it 
is proposed to clear up in the new Con- 
stitution Act that the power of super- 
intendance at present given to the High 
Courts under Section 107 of the Gov- 
ernment of India Act has no judicial 
aspect whatsoever and to define it more 
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clearly in the Constitution Act? — ^Yes, 
that is so. 

14.200. If that is so, then may 1 
assume that there is no intention to 
confer upon the Federal Legislature any 
particular power under this proposal .P — 
No, there is no such intention. 

Marquess of heading. 

14.201. Secretary of State, may I ask 
you one question with reference particu- 
larly to paragraphs 158 and 167. I only 
want to draw your attention to the fact 
and see that we understand what it is 
that is proposed. 1 am drawing atten- 
tion to it because of your Memorandum 
which somewhat changes what is 
appearing in paragraphs 163 to 167. As 
I understand from what you have said 
to us, on any question of appeal to the 
Federal Court on constitutional issues 
or on the interpretation of Federal laws, 
there would be a right of appeal to the 
Privy Council, ©uhjeot always as it 
appears, to the grant of special leave 
and so forth. I am referring to para- 
graph 168. It begins: “ An appeal will 
lie without leave to the King in Council 
from a decision of the Federal Court in 
any matter involving the interpretation 
of the Constitution Act,*' and for the 
purpose of your Memorandum one under- 
stands and of the Federal Jaws.P — Yes. 

14.202. Under paragraph 167, where 

you are dealing with the establishment 
of a Supreme Court and, of course, it 
would only apply if there is the extension 
which we are discussing at the moment, 
the second sentence is: An appeal 

from the Supreme Court to His Majesty 
in Council will he allowed in civil cases 
only by leave of the Supreme Court or 
by special leave." If you are consti- 
tuting your Federal Court, and if there 
IS the extension to which reference has 
been made, you would have to make 
clear, would not you, the distinction 
which you draw in your Bill between the 
right of appeal from the Federal Court 
in civil cases or the right of appeal on 
constitutional issues, or on the ru'terpre- 
tation of a Federal law ? — ^Yes, certainly ; 
we should have to make it dear. 

14.203. As I understand, you mean to 
continue as at is here; that is, the right 
of appeal without leave on the constitu- 
tional and Federal laws questions, but 
the right of appeal with leave to the 
Court on civil issues? — ^I think that is 
00 . 


Archbishop of Canterbury. 

14.204. On the same paragraph, Mr. 

Secretary of State, if I am not interfer- 
ing with other questions, and I apologise 
for not being here this morning, sup- 
posing this alteration were made and you 
had a Federal Court with its two 
branches : the last sentence is : In 

criminal cases no appeal will be allowed 
to His Majesty in Council, whether by 
special leave or otherwise." Has that 
been discussed this morning? — Yes, at 
very great length, your Grace. 

Archbishop of Canterbury.’] Then 1 
will not ask you any questions upon it. 

Sir Akhar ILydari. 

14.205. I take it that when in pro- 
posal 151 in the second snb-paragraph 
you say, “ appointed by His Majesty ", 
it means His Majesty on the advice of 
the Ministers in the United Kingdom?— 
Yes, that is so. 

14.206. Then, Mr. Secretary of State, 
you remember I had asked you a ques- 
tion about the constitution of the Federal 
Court in Proposal 163, so as to permit 
judges of the State Courts to be eligible, 
and you said you would kindly consider 
it? — Yes, certainly. 

14.207. I want to put it to you whether 
it would he possible for you to accept in 
paragraph 153 (a) the words ** or of the 
High Court of -a State " ? — T think we 
certainly ought to- look sympathetically 
into a suggestion of that kind. 

14,203. Thank you. Then also in Sub* 
paragraph (e) you mighb have eay, “ has 
been for at least fifteen years an Advo- 
cate or Pleader of any Provi ncial or 
State High Court or any two or more of 
such High Oourte in tsuccossion " P — I 
think we certaiioJy ought to look into 
that. 

14.209. Thank you. Then with regard 
to paragraph 155 (i) and paragraph 158 
there may be agreements of other docu- 
ments which are not actually part of 
the Constitution Act itself but aro to 
have the same force and afiect as the 
provisions of the Constitution Act, 
Would they be treated in the same cate- 
gory under 156 (i) or no P— What exactly 
has Sir Akbar Hydari in mind? Does 
he have in mind, for instance, the Instru- 
ment of Accession? 

14.210. You have said that they would 
come in? — ^Yes, they would come in. 

14.211. But there might be some other 
agreements .subsequently entered into 
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which have Constitutional validity and 
about which it is declared that they 
have some force? — ^You mean if there 
were further Treaties of the same kind 
as the Instruments of Accession? 

14.212. Yes ? — Yes, they would come in. 

14.213. Then only one more question 
with reference to your Memorandum. 1 
have not had time really to consider 
adequately the proposals of the Secre- 
tary of State for enlarging the jurisdic- 
tion of the Federal Court and for pro- 
viding for the establishment of a 
Supreme Court of Civil Appeal for 
British India as a Divisional Court, but 
my present impression is that the States 
might feel some hesitation in regard to 
these proposals, and especially after what 
we have heard about the possible addi- 
tion of the Bench of Criminal Appeals 
to the same Court. One example of the 
hesitation that I have in the proposal to 
give the Federal Court juridiction to 
hear appeals arising under Federal legis- 
lation as distinguished from the Con- 
stitution Act, I appreciate the advan- 
tage of uniformity in the interpretation 
of Federal legislation, but it occurs to 
me to ask whether the Secretary of State 
has considered whether his object would 
be met by a provision that any point of 
interpretation of Federal law arising in 
the course of a case before a State High 
Court should be taken for decision to the 
Federal Court and the case then remitted 
to the State Court for Judgment on the 
merits? — have not had time to con- 
sider the suggestion in detail. Upon the 
face of it, it appears to me to be a sug- 
gestion that is deserving of careful con- 
sideration. Sir Akbar accepts what J 
think we all accept, the need for uni- 
formity in the field of the Federal legis' 
lation. Let me give a single case in the 
great body of cases connected with com- 
pany law and so on. He also appreciates 
the fact that the Federal Court is just 
as much a Court of the States as it is of 
British India. I will certainly look into 
his snggestion, and, as 1 say, it appears 
to me to be deserving of very careful 
consideration. 

Archbishop of Ganterbury, 

14,214. On that point, Secretary of 
State, you will remember that the Cham- 
ber of Princes was rather anxious to 
meet the point of appeals from the State 
Courts on Federal laws; it might be 
possible to make some special arrange- 
ment or devise some machinery to deal 


With these particular cases? They rather 
pressed that point? — do not know about 
each particular case, your Grace, but I 
think anyhow I have said enough bo 
show that we will look very carefully into 
this suggestion. 

Sir Manubhai N, Mehta. 

14.215. Secretary of State, I take it 
that your new Memorandum has en- 
larged the sphere of the jurisdiction of 
the Federal Court, and I also take it 
that it (will necessitate a revision of the 
language of Section 156? — ^Yes, that is so. 

14.216. The words are: any matter 
involving the interpretation of the Con- 
stitution Act or the determination of 
any rights or obligations arising there- 
under “ Thereunder ” would mean 
“ Constitution Act You no-w mean 
under any Federal law? — Yes. 

14.217. Rights or obligations arising 
under any Federal law.P — ^Yes, List I, 
Federal Laws. 

14.218. So that ‘‘ arising thereunder 
will have to be changed? — ^Yes. 

14.219. In this connection I would refer 
to the previous Reports of the Federal 
Structure Committee and also the Pro- 
ceedings, in order to show what the 
attitude of the Princes was; it was a 
very favourable attitude towards this 
extension. Dealing with the Proceedings 
of the 22nd October, 1931, Sir Mirza 
Ismail was deputed by all the States to 
put forward on behalf of the States what 
the States^ attitude would be as regards 
the Federal Court, and this was the reply 
given by Sir Mirza Ismail to the Ques- 
tionnaire. The question was : ** Should 
the Court have an exclusive appellate 
j^isdiction from State Courts and Pro- 
vincial High Courts, namely, in any 
matter involving the interpretation of 
the constitution? '' Please mark the 
question was as regards the enlargeni(*nt 
of the jurisdiction. The reply givon ]»y 
Sir Mirza Ismail was : “ The Federal 
Court should have exclusive appollfiie 
jurisdiction from both the State and Pren 
vincial High Courts only in cases in wbifdi 
a point of federal law is involved or ni 
which any issue arises under the ennsf?- 
tution.’’ He departs from the word 
“Constitution” and uses the ienu 
“ federal law He makes it suffici<*nt ly 
wide?-~Tes. 

Sir Manubhai N, Mehta.*} After thal 
the (Maharaja of Bikaner on the : urn** 
day proposed this limitation, and the 
reply given by Sir Mirza Ismail is; “ 1‘h^ 
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Federal Court should have exclusive 
appellate jurisdiction from both the State 
and Provincial High Courts only in cases 
in which a point of federal law is in- 
volved or m which any issue arises under 
the constitution.” “ The words I am 
asked to suggest ” (this is supplementary) 
“ should be added are swords which I 
think the Delegation had intended, but 
there has been a slip. They are these 
words: — ‘except in matters which, 
though federal, are administered by the 
States themselves.^ ” What his High- 
ness meant was that in the case of sub- 
jects where administration was reserved 
by the States the States may not like 
that the final appellate jurisdiction may 
lie with the Federal Court, but their own 
judges may be vested with the final 
powers. May I also take it that the 
Federal Structure Committee’s First and 
Third Reports .also went to the extent of 
limiting it to any issue arising from the 
Constitution Act. Now you have en- 
la:^ed it so as to include any issue 
arising out of any Federal law. 

Marquess of Beading. 

14,220. Arising under the interpreta- 
tion of any Federal lawF — ^Arising out of 
the interpretation of any Federal law. 

Sir Manulhai N. Mehta. 

14, '221. That relief will be open even 
to the subject of an Indian State? — ^Yes. 
I think Sir Manu'bhai will find, if he 
goes into the kind of cases an illustra- 
tion of which I gave just now of com- 
pany law, that some extension of this 
kind is very necessary. 

Sir Manubhai N. Mehta.'] I do not 
deny it. 

Sir Akhar Hydari.] It is just possible 
that that particular head might have 
practically the same position as the posi- 
tion of a head in the concurrent field 
vis-a-vis the Province and the Local Gov- 
ernment. 

Sir Manuhhai N. Mehta. 

14,222. That is another question. That 
is why this morning I raised thq ques- 
tion as regards original jurisdiction 
which would be confined to a dispute be- 
tween one unit and another unit, a State 
and a Province or a State and a State, 
%ut in the case of the appellate juris- 
diction the case may be started by a 
private citizen j he will first exhaust his 
remedy in the State Court, and if he 
has "a grievance and wants to go to the 


Federal Court of Appeal he will have 
his case stated, and the State Court 
will send it up for reference to the 
Federal Court for its opinion, and when 
that opinion is received it will decide 
according to that opinion? — Yes. 

14.223. So that it will be a decision 
still of the State Court in accordance 
with the opinion of the Federal Court? 
— ^The State Court will he carrying out 
the decision of the Federal Court. 

14.224. For this purpose the Lord 
Chancellor has promised to the States 
some formula empowering the Privy 
Council and the future Federal Court 
to exercise its discretion on behalf of the 
States. May I inquire when such formula 
will be supplied to us? — do not recall 
the actual incident, but 1 will look it 
up and let Sir Manubhai Mehta know. 

14.225. In fact that was what Sir Mirza 
Ismail referred to? — I will look it up and 
find what action was taken, and com- 
municate with Sir Manuhhai. 

14.226. These were his words : “ The 
States naturally attach great importance 
to the principle that the creation of the 
Federal Court should not affect their 
sovereignty in any degree. It will he 
necessary, therefore, to make it clear 
that the Federal Court derives its juris- 
diction, not from the Crown alone, but 
from the Federating States as well ”? — 
Yes, certainly. 

Dr. Shafa^at Ahmad Khan. 

14.227. Sir Samuel Hoare, what is 
exactly meant by a State Court .p Do 
you recognise the Court of any State? — 
I did deal with that point incidentally 
this morning in connection with the 
smaller States, and it would want a defi- 
nition exactly of what was meant by the 
State Courts. We do not mean a very 
small Court in a very small State. 

14.228. Will the Federal Court be given 
any power of recognising any State 
Court or will it be obliged to recognise 
the Court of every State that federates? 
— ^I think we should have to make a defi- 
nition in the Act. 

14.229. I think so. I think it is abso- 
lutely essential, if I may say so? — ^Yes. 

Sir Manuhhai N. Mehta. 

14.230. Then one further ipoint arising 
out of ^ the Report of Sir Claud Schuster 
and Sir Maurice Gwyer; it is this prac- 
tical diflBiculty: Supposing two States,, 
two subjects, are involved in litigation. 
One State has accepted a particular sub- 
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ject to he a Federal subject and has 
entered it as such in its Instrument of 
Accession ; the other State has not 
entered that subject in its Instrument of 
Accession. I take the subject of insol- 
vency: there are two contiguous States 
and one State has accepted insolvency as 
a Federal subject and the other State 
has not. Sir Claud Schuster thought 
that in sudh >a case the Federal Court 
cannot have jurisdiction; it can have 
jurisdiction only in cases where both the 
Courts have accepted the subject as a 
Federal subject? — That is so, 

14.231. So that will have to be remedied 
also? — ^Yes. 

14.232. It is not mentioned in your 
memorandum ? — We think it is covered. 
My memorandum is not in substitution 
for all these various provisions. It is 
rather in further comment on them, and 
I think that point is covered in pro- 
posal 155. Anyhow, I agree it ought 
to be covered. 

14.233. Then I come to the methods 
of execution. There, the two proposals, 
160 and 162, will also be modified by 
your present memorandum, because pro- 
posal 160 begins ; “ The process of the 
Federal Court will run throughout the 
Federation,” and in your memorandum 
you point out the dijfficulties ? — ^Sir 
Manubhai, the memorandum really ex- 
pains what we contemplate will happen 
under Proposal 160, 

14.234. So the language of Proposal 
160 will have to undergo a change? — 
We will certainly look into it, but the 
memorandum is meant to be a comment 
on what will happen under Proposal 160. 
Quite obviously, in the further drafting 
we should have to make our intentions 
quite clear. 

14.235. What I wanted to know was 
that any execution which the Federal 
Court orders will have to be carried 
out through the proper agency and not 
by itself? — ^Yee, we accept that. That 
is the basis of our proposal. 

14.236. The language was: “ The pro- 
cess of the Federal Court will run 
throughout the Federation”? — If it is 
necessary to amend the wording we shall 
have to amend it. 

Mr, Y, Thomibare- 

14.237. There is one matter about 
whi<iL I have a question. A question 
has been raised about the High Courts 
of small States?— Yes. 


14,238. About that the Butler Com- 
mittee made a distinction between States 
which find it diflSicult on account of their 
limited resources, to perform properly 
the functions of Government and the 
States which do not find any such diffi- 
culty ? — ^Yes. 

14,239^40. Do I understand that this 
distinction will be borne in mind? — ^Yes, 
certainly. 

Sir Ahdur Bahim,^ On Proposal 161, 
I want to be quite clear as to what is 
meant. A justiciable matter, I take it, 
means any matter which is capable of 
being adjudicated upon by the Courts. 
That, I take it, is the meaning of ‘‘jus- 
ticiable matter.” The Governor-General 
is empowered to make a reference to the 
Federal Court and obtain its opinion 
on any such matter. 

14.241. For hie own use? — ^Yes. 

14.242. That is not a matter which 
he is bound to publish, but it will be 
entirely for his own use. He may act 
upon it, or he may not? — Yes. 

14.243. Although, I take it, in most 
cases he will act upon it. I think you 
have madq that quite clear? — ^Yes. 

14.244. But what I want to be clear 
about is this : whatever opinion the 
Governor-General may have obtained 
from the Federal Court that will not in 
any way interfere with the rights of any 
parties aggrieved in any matter to take 
it to the Court and obtain its decision? 
— The Federal Court could not he bound. 
This is only asking for an opinion. Quite 
obviously, it could not stop a case, 

14,246. Exactly. The party can take 
a matter to tho Court and obtain its 
decision? — ^Yes. 

14.246. Whatever may be the opinion 
which the Governor-General has obtained, 
and whether he acts upon it or not? — 
Yes, certainly. I am assuming that the 
Court has jurisdiction for that purpoeo. 
If the Court has jurisdiction for the 
purpose, certainly, yes. 

14.247. If it is a justiciable matter? — 
Within the jurisdiction of tho Court. 

14.248. It will be within tho juriwiicv- 
tion of tho Courts — No; I said, if it is 
a justiciable matter within tho jurisdic- 
tion of the Court. 

14.249. Would not all justiciable 
matters be within the jurisdiction of the 
Court? — No; only those matters would 
bo within the jurisdiction of tho Court 
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that are within the jurisdiction of the 
Federal Court. 

14,250. Of course, within the jurisdic- 
tion of the Federal Court? — ^Yes. 

14,261. It will be within the jurisdic- 
tion of some Court or other, but this will 
not apply if it is not within the 
jurisdiction of the Federal Court? — do 
not want there to be any misunderstand- 
ing between Sir Abdur Rahim and me 
on this point. If the issue is within the 
jurisdiction of the Federal Court, then 
anybody may take a ease to the Federal 
Court to get a decision, quite apart from 
the fact of whether the GoTernor-General 
has asked or its advisory opinion or has 
not. 

14.252. Quite .P — If, on the other hand, 
the case is not within the jurisdiction 
of the Federal Court (say, for instance, 
it is within the domain of paramountcy, 
or a dispute outside the Federal sphere), 
then of course nobody oould take it to 
the Federal Court because the Federal 
Court would not have jurisdiction, 

14.253. That I quite understand. Then 
another matter about which I think you 
were asked some questions: that is, as 
regards the Instrument of Instructions 
to the Governor-General not being sub- 
ject to interpretation by the Court? — 
Yes. 

14.254. I quite understand that, but, I 
take it, the Instrument of Instructions, 
as I think you made clear on previous 
occasions, will deal only with the manner 
in which the Governor-General is to 
exercise his special powers and his special 
responsibilities. It does not in any way 
affect the law or override the provisions 
of the Constitution Act? — ^No, the 
Instrument of Instructions confers no 
power whatever on the Governor-General 
or the Governor. It merely instructs 
him as to the relations between his 
Ministers, and so on, but it confers no 
new powers upon him. 

14.255. Therefore, -any interpretation 
by the Courts of any Federal law or any 
constitutional issue would not be 
effected in any way by the Instrument 
of Instructions? — No; it would not. 

Sir JSa/ri Singh Gout, 

14.256. Secretary of State, as regards 
your memorandum, I understand that it 
modifies, as you have said, the provisions 
of the White Paper, dealing with tho 
Federal Court and the Supreme Court by 
amalgamating the two Courts as far as 
poistsible in a single Court and conferring 


upon this Court the dual jurisdiction 
conferred in the Whit© Paper on the 
Federal Court, and partially on the 
Supreme Court? — ^Yes. 

14.257. The difficulty that I ex- 
perienced is this : While this will 
undoubtedly make for economy, because 
the personnel of the Federal Court, who 
will not he engaged in dealing with 
questions germane to that Court, would 
be available for the disposal of matters 
ooming up before- the Supreme Court, 
the difficulty, I feel is this, that you 
have, if I may be permitted to say so, 
truncated the Supreme Court by taking 
away from it all jurisdiction in criminal 
cases, provided by Proposal 166, sub- 
paragraph two? — ^Yes, we do propose to 
keep the criminal cases separate. 

14.258. But if you had left the pro- 
posals of the White Paper as they are, 
that would have given the Federal' 
Legislature an opportunity of enacting 
a measure creating a Supreme Court 
both for the disposal of civil and 
criminal appeals, and that power the 
Federal Legislature has now been 
deprived of, because the Federal Legis- 
lature can only now create a Court of 
Criminal Appeal and not a Supreme 
Court dealing both with Civil and 
Criminal cases .P — No; that is not our 
intention. Our intention is to give 
power to the Indian Legislature to create 
both a Supreme Court and a Court of 
Criminal Appeal. 

14.259. And that Supreme Court would 
then be such a Supreme Court as is 
described in paragraphs 163 to 167? — 
No. Keeping the Criminal cases, 
separate; hut we have no wish to put 
any obstacle in the way of tho Indian 
Legislature having a Court of Criminal' 
Appeal if they ®o wisih it. 

Sir Abdur JRahim, 

14.260. Then there will be a third* 
Court? — ^Yes, 

Sir Sari Singh Gour, 

14.261. That will be a third Court?-— 
Yes. 

Mr. M. B, JayaJcer, 

14.262. You say that in your memo- 
randum, do you not? — ^Yes* 

Sir Sari Singh Gour. 

14.263. In the constitutions of Canada, 
South Africa, and Australia, ■jihe 
Supreme Courts, so far as I understand,. 
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are more or less on the lines adopted 
in yonr paragraphs 163 to 167, that is 
to say, they are Supreme Courts both 
in regard to Civil and Criminal matters? 
— ^Yes; the reason we have excluded the 
Criminal cases is the reason I have given 
earlier in the day, namely, that in India 
there are so many of them it would 
swamp the Court and alter its character 
as a result. 

14.264. But there is a strong feeling 
in India that there should be an appeal 
in Criminal cases? — There would be, but 
it would be to a Court of Criminal 
Appeal. 

14.265. Would you pay the judges of 
the Court of Criminal Appeal differently 
fnom the judges of the Federal Court? 
— ^I had not thought about that. 

14.266. If their salary is the same, the 
expense would be greater, because the 
Court of Criminal Appeal will have 
separate of&ces, an English and a 
vernacular office, whereas if they were 
judges of the Federal and Supreme 
Courts, the offices would be the same? 
— ^I would, of course, take what Sir Hari 
Singh Gour says as a fact in a matter 
of this kind, but I still say that my 
advisers are strongly against bringing 
the Criminal cases into the Civil Court. 

14.267. On the two grounds you have 
stated P — ^Yes. 

Sir Abdii/r Hahim, 

14.268. But in the High Court and 
the Privy Council there is no distinction 
made. The High Court hear both Civil 
and Criminal matters? — Of course, here 
there is a separate court of Criminal 
Appeal. 

14.269. But it is constituted out of 
the judges of the High Court, the same 
judges? — ^We could consider that possi- 
bility in India. 

Sir AhduT Bahim,'] There is no need 
for a third separate Court. 

Sir Hari Singh Qour, 

14.270. The difficulty would arise in 
this case ; if you constitute a Court 
of Criminal Appeal out of the judges 
of the High Court, you will have to 
add to the judges of the High Court, 
because the appeals that would oome 
from the High Court to the Court of 
Criminal Appeal would necessarily on- 
tail the addition of judges? — ^Yos; that 
would be so. 

14.271. As regards the qualifications of 
the judges of the Federal Court, 1 find 


that these qualifications are different 
from what obtain at present, for ex- 
ample, as regards appointment to the 
Privy Council. I have never come across 
a case, and Sir Malcolm will correct me 
if I am wrong, where any Civilian judge 
from India has been appointed to the 
Judicial Committee of the Privy 
Council ? — Not within recent memory^ 
certainly. 

14.272. Not that I am aware of, and 
the practice of the Privy Council has 
always been to follow the procedure of 
appointing judges from the Bar, a prac- 
tice which has been adopted by the 
Dominions ? — Yes. 

14.273. Then why should there be a 
departure if you really want that the 
Federal Court and the Supreme Court 
should command the popular confidence 
and respect which they ought — ^they 
should follow the precedent of England 
and of the Dominions, and that judges 
should be drawn exclusively from the 
Bar in the sense that barristers who 
are also judges of the High Court 
would be eligible? — I think in an Act 
of Parliament it is very difficult to dis- 
criminate against one kind of judge, 
although in actual practice the judges 
of the High Court may normally be 
taken from the class of barristers, and 
so on. 

Sir Hari Singh Gour,"] But that has 
been done, Secretary of State, in the 
case of the Colonies and in the case of 
your own country. As a matter of fact, 
the whole history of your country is a 
history of professional men being 
appointed to discharge a highly tech- 
nical duty of deciding cases. 

Marquess of Beading. 2 Ts not Sir 
Hari’s point met by paragraph 153, sub- 
paragraph (d), a barrister of at least 16 
years' standing? 

iSir Hari Singh Gour.2 A barrister is 
eligible, but many other people are 
eligible too. 

Mr. N, M. Joshi.2 Why not? 

Sir Han Singh Gour.2 He has boon 
put in the same category as judges of 
the High Court and Judges of the State 
Court, and so on, whereas my sub- 
mission was that judges of the English 
Court are exclusively drawn from the 
Bar, judges of the Dominion Courts are 
exclusively drawn from the Bar, judges 
of the Privy Council are ako exclusively 
drawn from the Bur, and the same 
practice should be followed hero. 
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Marquess of Beading.^ They may be 
from judges of the High Court. It is 
not necessarily a practising barrister. If 
a practising barrister becomes a member 
of the High Court, then he may either 
go to the Court of Appeal or to the High 
Court, and from there is made a judicial 
member of the House of Lords, and in 
that case he sits also in the Privy Council, 
but he is not promoted directly from the 
Bar. It is because he has distinguished 
himself as a judge. 

Sir Bari Singh Gour.^ That is the case 
I was referring to. I was asking the 
Secretary of State, and no doubt Lord 
Reading will be able to enlighten me, 
has there been a single case of a Civilian 
judge of the High Court ever being 
appointed to the Privy Council? 

Marquess of Beading.’] I do not recall 
one, but that is only a recent thing. 

Sir Bari Singh Gout.] There never 
has been a case as far as I am aware, 
and the reason is that the Privy Council 
follows the practice of the English 
Courts, and the English Courts follow 
the universal practice of appointing their 
judges from the Bar. 

Archbishop of Oanterhury,] Do I take 
Sir Hari Singh Gour’s point to be that 
among the judges of other Courts who 
are here qualified to be judges of the 
Federal Court, there may ,be many who 
are not members of the legal profession? 

Sir Bari Singh Gout.] Yes. 

Archbishop of Oanterhury, 

14,274. Then I should like to ask on 
that, Secretary of State, whether in the 
case of the Federal Court those reasons 
which were urged in favour of not 
restricting even the Judge of a High 
Court, or a Chief Justice, to Members 
of the Bar — administrative reasons which 
were fully explained because administra- 
tion and law are so much combined in 
the Provinces— whether these considera- 
tions would apply in the case of Judges 
selected for the particular class of 
business which the Federal Courts would 
have to transact, and in that case 
whether it would not be really much 
better to restrict it for the Federal 
Court, with its ^uite exceptional func- 
tion in the interpretation of the law and 
its final decision, to those who from the 
first have had a legal training ? — I 
think in actual practice that is the way 
it would work, but I do feel considerable 
hesitation in agreeing to a proposition 


in the Constitution Act that differentiates 
between one High Court Judge and 
another. I think, in actual practice, 
this small number of very distinguished 
Judges [will be recruited from the Bar, 
but as long as judicial ojSicials are 
eligible for High Court Judgeships, T 
think it is very difficult to discriminate 
between them and the other people who 
are qualified for appointment to the 
Federal Court. 

14^275. But the reasons which make it 
right for men to be selected as Judges 
for the High Court without being at the 
Bar or without having had a legal train- 
ing do not apply for the purposes of the 
F^leral Court. It may or may not be 
desirable not to discriminate between 
those who have been made Judges, but 
the reasons why certain men have been 
made Judges in the High Courts do not 
obtain m regard to Federal Courts? — 
would not like to go so far as to say that. 

Marquess of Beading. 

14.276. He must have been a Judge 
for .at least five years in order to be 
eligible under your scheme? — ^Yes. 

Sir Ahdwr Bahim. 

14.277. There is another way of meet- 
ing the situation, and that would be 
through the Instrument of Instructions. 
The Governor-General would advise, I 
take it, and make a selection? — (Sir 
Malcolm Bailey.) No, the Crown. 

14.278. I know, but it is upon the 
advice of the Governor-General? — (Sir 
Samuel Boare.) As I say, I see great dijSBl- 
cnlty in discriminating between one Tn- 
dir^dual, who has been a High Court 
Judge- for such and such a number of 
years, and another. 

Marquess of Salishury. 

14.279. Does it make no difference in 
the view of the Secretary of State when 
he finds that Indian lawyers themselves 
desire this discrimination to be made? — 
Naturally I pay attention to views ex- 
pressed from every quarter in this room, 
but I did make a strong argument the 
other day for retaining the judicial ser- 
vice as a part of the Indian Judicature, 
and, holding that view, 1 find some diflB.- 
culty now in making a legal and Con- 
stitutional discrimination against a par^ 
ticular part of the Indian Judiciary. 

Sir Akhar Bydcm.]. I should certainly 
deplore any exclusion from the Federal 
Court of a Judge like the late Sir Ray- 
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mond 'West. He was a very distinguished 
civilian Judge of the Bombay High 
Court, one who is noted for his great 
ability. 

Sir Hari Singh Gour,'} But he never 
sat in the Privy Council. 

Sir Akbar Hydari.'] No. I say if you 
confine your selection to only the barrister 
Judges of the High Court, then you 
would exclude men of such eminence from 
the Federal Court. 

Marquess of Beading, 

14,280. Is not the whole object of your 
qualification of five years as a Judge to 
give you an opportunity of seeing how 
he has comported himself as a Judge 
and how he has discharged his duty 
whether as a civilian or as a barrister? — 
Certainly. 

Mr. M, jRi. Jayaker, 

• 14,281. May I just point out to the 
Secretary of State, as regaids his 
point that it would be invidious to make 
distinction between one High Court 
Judge and another? He may correct me 
if my impression is wrong, but is not 
the present rule this, that out of all 
High Court Judges, only a barrister 
High Court Judge can rise to be made 
Chief Judge of the High Court? — ^Yes. 

14.282. That discrimination is made 
under present law ? — (Sir Malcolm 
Sailey.) It is not proposed under the 
White Paper. 

Mr. M, It, Jayaker,"] I am coming to 
that, but there is distinction made at 
the present moment by Acts of Parlia- 
ment between one High Court Judge and 
another High Court Judge. 

Sir Eari Singh Gov/r, 

14.283. And that discrimination was 
sought to be set aside, I think, when 
Lord Peel was Secretary of State, and 
the whole of India rose up in arms 
against that Bill which had to be dropped 
in the House of Commons. The Secre- 
tary of State may verify these facts by 
.referring to tho fate of that Bill, which 
was introduced into the House of 
Commons and had to be dropped like 
a hot potato in consequence of the over- 
whelming opposition from all parts of 
India .P — (Sir Samuel Eoare.) Then all I 
would say is that if you want to do away 
with that discrimination in one direction, 
you ought to do away with it in all direc- 
tions, 

14.284. We are not doing away with 
discrimination at all. For 160 years, 


that post has been held by barristers. 
The Judicial Committee, at the present 
moment, are the final arbiters in matters 
of Constitutional law and procedure. 
They are manned exclusively by members 
of the Bar. Only recently, during the 
viceroyalty of Lord Reading, two Indian 
Judges were added to the Privy Council, 
and they are both Members of the Bar, 
and it was so provided. The point I am 
making is that in the law and history of 
British Rule in India, and for the matter 
of that of British connections in the 
Dominions overseas, there has never been 
a case of a civilian being appointed to 
the Supreme Court, either of the 
Dominions or of the Privy Council, and 
we are making now, for the first time, 
a departure in introducing civilian 
Judges into the final Court of Appeal in 
India .Py-No. 'Sir Hari Singh Gour — I 
say this with great deference as he is 
a great lawyer and I am not — ^is really 
quite wrong. There is no statutory limi- 
tation at all upon anybody being ap- 
pointed to the Privy Council. Anybody 
could be appointed to the Privy Council 
whether he had been a barrister or 
whether he had not been a barrister The 
actual practice has been that barristers 
have invariably been appointed. That 
may very well be so in the case of the 
Federal Court. 

Marquess of Beading, 

14.285. Do you mean tho Judicial Com- 
mittee of the Privy Council? — T mean 
the Judicial Committee. Is there any 
statutory provision? I am informed 
there is not. 

14.286. I will not undertake to ©ay. 
I do not think it has ever been raised, 
I rather think there is, but I will look 
at it, but there never has been a case? 
— ^We are not disagreeing labout this. 
I am not saying there has over been 
a case but I understand there is no 
statutory limitation. 

14.287. I rather think there is? — will 
look it up, but my advisers here toll me 
there is not. (Sir Malcolm Eailey,) The 
Judicial Committee Act, which lays down 
that certain iiersons shall be formed a 
Committee to be styled the Judicial Com- 
mittee of the Privy Council, specifics 
certain porson.s, inchiding the Kcopor of 
the Great Seal, and adds at tho end 

Two other Privy Councillor© appointed 
by His Majesty.” I have no doubt as a 
matter of convention they an* g(*n(>rally 
persons of the legal profession. 
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Marquess of Salisbury. 

14.288. If the Secretary of State were 
to say to us that in point of practice 
there never will he a man appointed to 
the Federal Court who has not got a 
training as a lawyer, it does not matter 
very much whether it is laid down in the 
Constitution Act or not if it is absolutely 
certain. In the same way I believe still 
— certainly up to a short time ago — 
every Peer had a right to eit as a Mem- 
ber of the House of Lords Court of 
Appeal, but, in point of fact, of course, 
no Peer who has not had a high legal 
training does sit. That is very often the 
practice in England, that a thing is done 
even though it is not absolutely legally 
prescribed. If that is what the Secre- 
tary of State meanSj I should not wish 
to press him, but I must say that I do 
think when we are laying down a Con- 
stitution of a most elaborate and most 
difiBcult kind, in which the finest distinc- 
tions of Constitutional law have to be 
made, and that is to be interpreted as 
meaning gentlemen who have no training 

dn the law at all ? — Lord Salisbury is 

surely overstating the case. This is not 
a question of people who have no training 
in the law at all. This is a question 
of one who has been a High Court Judge 
for five years. 

14.289. He might have been Chairman 
of Quarter Sessions for five years, as it 
were? — Judge of a High Court for five 
years. I do not know what Lord Reading 
would say about that. I should have 
said that that was very considerable legal 
training. 

Sir Austen Chcmberlain, 

14.290. He need not have been Chief 
Justice of the High Court, but a Member 
of the High Court? — ^Yes. 

Archbishop of Canterbury. 

14.291. Having regard to the quota- 
tion from the Act, governing the con- 
stitution of the Judicial Committee, I 
take it you say that that is a valuable 
example of the importance of conven- 
tions in this country as apart from 
statutory provisions?— That is so. 

Lord Peel. 

14.292. I hope you will not take it 
that every Member of this Committee 
objecsts to a non-barrister being made & 
Member of the Federal Court. I think 
it is high time that such posts were not 
confined to the legal profession? — do 
not like the idea of drawing a distinc- 


tion between the qualifications of one 
kind of Judge and another when they 
have both the same kind of service in 
the same Court. 

Sir Rari Singh Gour. 

14.293. There is one last question I 
should like to ask. According to the 
scheme of the White Paper and of the 
Memorandum there will be first a 
Federal Court and then a Supreme 
Court ? — Yes. 

14.294. It may take some time before 
the Federal Court is established ? — ^Be- 
fore the Supreme side of the Federal 
Court is established; it may or may not. 

14,296. In the meantime are you 
giving the Indian Legislature any power 
to establish a Court? Some of the func- 
tions of the Supreme Court for the dis- 
posal of cases, for example the judicial 
control of the Income Tax law, for which 
a BiU is now pending in the Indian Legis- 
lature? — ^I am not fully conversant with 
the provisions of the Bill. What does 
it do? 

14.296. It provides for an independent 
tribunal to dispose of certain oases, and 
the Government have accepted the prin- 
ciple of the Bill to that extent, the Bill 
has gone to a Select Committee, and it 
IS proposed to appoint two Judges having 
an All-India jurisdiction, the intention 
, being that these two Judges .will in course 
of time become part of the Supreme 
Court. That is the intention ? — ^There 
is not anything in the provisions to stop 
a proposal of that kind going on. 

14.297. My suggestion was that if you 
gave the Indian Legislature the power 
immediately to establish a Supreme 
Court independently of the Federal 
Court, that would give the Indian Legis- 
lature power to establish a Supreme 
Court for that purposo ? — T should not 
like offhand to give an answer to a ques- 
tion of that kind, because I am not quite 
clear in my own mind as to how these 
Income Tax appeals would fit in with 
the other appeals, but if Sir Hari Singh 
Gour would like to have a talk with the 
experts at the India Ofipioe at any time 
and he^ will let me know, we could go 
into this question with Jum. 

Sir Rari Singh Qowt.2 Thank you. 

Sir Phiroze Sethna. 

14.298. On a point of order, my Lord 
Chairman, I know we are discussing the 
Federal Court and the Supreme Court 
proposals l&l to 167, but therein has been 
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raised the question of the appointment 
or not of a civil servant to the Federal 
•Court. Would it be competent for us to 
raise the point that it is an anachronism 
in these days even to appoint Indian 
civil servants as judges of the High 
Court? — ^My Lord Chairman, I would 
hope very much that we should not get 
into this issue to-day. We did discuss 
it at some length the other day, but as 
a matter of fact before we get off 
it Sir Malcolm would just add a word 
to what I have said, because it would 
complete my answer on the subject to 
Sir Hari Singh Gour. (iSir Malcolm 
JSailey.) I only desire to add a word, 
that the subject should not be treated 
as if it merely meant the possible 
appointment of Indian civilians to the 
Federal Court. What is contemplated is 
that anyone who has been for five years 
in a High Court will become eligible. 
A man might be appointed to a High 
Court who was not an Indian civilian at 
all but who had entered the Service as a 
sub- Judge and who had spent the whole 
of his life in the judiciary. He enters 
after passing his law examination and 
sometimes after a year or two as a 
pleader. After that he passes the whole 
of his life in the judiciary and is fre- 
quently appointed to a High Court. One 
has to take into consideration the claims 
of those of&cers also. 

Archlbishop of Oanterhv/ry, 

14.299. Is there not some misunder- 
standing, because he would come under 
(e) of paragraph 153? — (Sir Samuel 
Hoare.) No, he would not'. (Sir Malcolm 
Sailey.) He would come mainly under 
(a) or (c). 

14.300. I thought Sir Malcolm said that 
such a person as he had in view would 
begin as a pleader in some subordinate 
Court? — ^He would begin as a sub- Judge. 

Sir Phirose SethTba. 

14,801. Would not a sub-Judge be a 
pleader? — ^Yes. 

Sir Hari Singh Qou/r. 

14.302. Not necessarily .P — ^Not neces- 
sarily. 

Mr. M, It, Jayaker, 

14.303. He would have to be at the 
Bar fdr about two or three years before 
he is appointed? — ^Not always. 

Dr. Shafa^air Ahmad Khan, 

14.304. There are examinations for 
sub- J udges ?— Yes. 


Sir Phiroze Sethna, 

14,306. Paragraph 153 deals with the 
qualifications of the persons who can be 
appointed Judges of the Federal Court, 
Under (a) it zs a person who has been 
for at least five years a Judge of a 
chartered High Court. In reply to Sir 
Akbar Hydari, you agreed, Secretai-y of 
State, to add the words “ State Higili 
Court ”? — (Sir Samuel Hoare,) I did not 
agree to any particular form of words. 

14.306. 1 think he wanted to include 
“State High 'Court »^?— Yes. 

Mr. M. B. Jayaker, 

14.307. But is not that covered by (5)? 
— Yes. It was because of that I was 
careful about agreeing to any form of 
words, but I did think at the time that 
it was probably covered by (b). 

Sir Akhar Hydari, 

14^308. Nob quite? — ^Anyhow I will 
look into it. 

Sir Phiroze Seihna.2 Under (e) of the 
same proposal Sir Akbar asked if you 
would agree to include pleaders and ad- 
vocates in the State High Courts. Have 
I your permission, my Lord Chairman, 
to ask Sir Akbar Hydari if these pleaders 
and advocates in State Higih Courts have 
the same qualifications as pleaders and 
advocates of any British Indian High 
Courts? 

Sir Akhar Hydari.'] Yes, I think so — 
certainly of my own Court. 

Dr. Shafa’at Ahmad Kham.] In every 
State? 

Sir Akhar Hydari.] I am speaking only 
from what I know. 

Sir Phiroze Sethna.] But you asked for 
the inclusion of State High Courts under 
(e). 

Sir Akhar Hydain,] Yes. 

Sir Phiroze Sethna.] It may be that 
the pleaders and advocates elsewhere may 
not have the same qualifications as 
pleaders and advocates of the High 
Courts in British India. 

Sir Akhar Hydari. 

14,309- The Secretary of Stato has said 
that he will consider that? — Anyhow it 
would be quite incredible that a high 
appointment of this kind. should be made 
of an advocate of very low training. 

Sir Phiroze Sethna. 

14,310. I admit that. You said this 
morning that you would consider the 
suggestion of raising the maximum age 
for a Judge of the Federal Courts to 
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retire at sixty-five. May I know if yon 
have any proposals to make to-day in 
regard both to the number of Federal 
Judges and their salaries, or w^uld you 
leave it to the Committee to make a 
recommendation in their Report? — ^Yes, 
either the Committee or Order in 
Council later on; but quite definitely we 
hope that at the start there will not be 
a large number of Judges; the number 
would be strictly limited. 

14.311. Have you any idea of the num- 
ber? — ^It is very difficult to say until 
it is quite clear what duties are being 
•imposed upon the Court. Perhaps I 
had better not give you a number. I 
could point to other Supreme Courts, 
and there Sir Phiroze would find that 
the number of Judges is very small — 
even in the Supreme Court of the United 
States. 

14.312. As to the salaries, I take it 
that they will be higher than the salaries 
of puisne Judges? — Certainly. 

14.313. The amount has not yet been 
fixed? — ^No; but the amount would have 
to be sufficient to attract the very best 
men. 

14,814. In the Third Report of the 
Federal Structure Committee, which 
appears in the Proceedings of the Second 
Round Table Conference at page 28, 
paragraph 61, with regard to all these 
points it was suggested that the matter 
might he referred to a small Committee 
for report at a reasonably early date. 
Was any such Committee appointed? — I 
do no-t recall it reporting. I will look 
it up and see. 

Marquess of ^Reading,'] May I just deal 
with this matter; I have been trying to 
look it up rather hurriedly; but the 
Judicial Committee of the Privy Council 
really ^ consists of those who have held 
high judicial office and Members of the 
House of Lords. The exact words are: 
^^The Judicial Committee of the Privy 
Council consists of the Lord Chancellor, 
the I/ord President and ex-Lords Presi- 
dent,” (They are not, of course, necee- 
sarily lawyers and do not sit.J The 
Lords of Appeal in Ordinary ” (those are 
the Legal Members of the House of 
Lords) ‘‘ and such other Members of the 
Privy Council who have from time to 
time held or hold high office within the 
meaning of the Appellate Jurisdiction 
Act.’’ If I may give an instance, having 
been Chief Justice, that makes me a 
Member of the Judicial Committee of 


the Privy Council and of the House of 
Lords ; but the appointments are not 
made from the Bar to the Privy Council. 
They are made from the House of Lords ; 
then when a Member sits as ono of the 
Lords of Appeal in Ordinary be has then 
a right ipso facto to sit on the Judicial 
Committee of the Privy Council. 

Lord Rankeillour,2 But strictly, Lord 
Reading, the Lord President need not b© 
a Member of tb© House of Lords. 

Marquess of Reading. 

14.315. I do not think so? — (Sir 
Samuel Koare,) He is not at the present 
moment. 

Marquees of Reading , He is specially 
mentioned. The Lord President and ex- 
Lord President have the right to sit, but 
in point of fact I have never known them 
sit. 

Mr. M, R, Jayaher, 

14.316. About paragraph 155, sub- 
paragraph (di), Secretary of State, did 
I understand you to say in reply to a 
question by Sir Akbar that the Instru- 
ment of Accession would be included in 
this subparagraph? — Yes. 

Mr. M, R. Jayaker,2 My difficulty is 
this : the subparagraph speaks of this : 

any matter involving the interpreta- 
tion of, or arising under, any agreement 
entered into after the commencement of 
the Constitution Act between the Federa- 
tion and a State I understand from 
the scheme of the White Paper that the 
Instrument of Accession would be entered 
into between the Governor-Gonoral at his 
discretion and the State. That is not 
the same as the Federation and the 
State, so if you intend to include them, 
the paragraph will have to be altered. 
It only speaks of agreement between the 
Federation and the State. 

Sir Akbar Hydari, 

14.317. I thought the definition pro- 
posed was under subparagraph (i) ?— It 
is so; it is under paragraph 155 (i). 

Mr. M, R, Jayaher, 

14.318. Any matter involving the in- 
terpretation of the Constitution. Act or 
the determination of any rights or obli- 
gations arising thereunder”; that is 
arising under the Constitution Act. i 
wonder how the Instrument of Accession 
can come under that wording, “ rights 
or obligations arisisng under the Con- 
stitution Act”?— -It is intended that it 
should come under subparagraph (i). 
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Marquess of Heading, 

14.319. It would have to be redrafted, 
would it not? — We are not dealing here 
with a Bill, we are only dealing with the 
outline of a scheme. 

Mr. ikf. M. Jayaker, 

14.320. Yes; then as to paragraph 118, 
about whieh you were asked by Mr. 
JZafrulla Khan, I do not quite see how 
the working of that paragraph will be. 
You say there: “In order to minimise 
uncertainty of law and opportunities for 
litigation as to the ^^validity of j^ts, pro- 
vision will be made limiting the period 
within which an Act may be called into 
question Then how will the time 
begin to run—from the passing of the 
Act?— ’Yes, I suppose so, 

14.321. But supposing no case arises 
for, say, 15 years about the particular 
Act because nobody has brought the 
matter up before the Courts, would you 
say the time ran from the passing of the 
Act and 15 years after the matter could 
not be raised? — Our present intention is 
that the matter could not be raised 
indefinitely. 

14.322. Although it is nobody’s fault 
that the question does not arise in the 
course of 15 years? — ^The alternative is to 
leave this possible litigation open 
indefinitely. I should have thouglht that 
was a bad plan. 

14.323. That is no hardship, because 
even now questions come up with 
reference to Acts which are 70 or 80 
years old. They come up for the first 
time before a Court of law and the Court 
considers them. It is no particular hard- 
ship?— You see, Mr. Jayaker, paragraph 
118 is very strictly limited, “ In order 
to minimise uncertainty of law and 
opportunities for litigation as to the 
validity of Acts, provision will be made 
limiting the period within which an Act 
may be called into question on the 
ground that exclusive powers to pass 
such legislation were vested in a Legis- 
lature in India other than that which 
enacted it.” 

14.324. I am speaking of that. That 
means in the concurrent field, very 
likely? — ^Yes. 

14.325. But my difficulty is that no 
case may arise which brings this question 


before a Court for 10 or 15 years? — We 
will look into Mr. Jayaker’s criwcism. 
Ofihand, it does seem to me very neces- 
sary to do something to minimise the 
uncertainty of law and the oppor- 
tunities for litigation il we can. 

14,325. The present condition is this, 
Sir Samuel, that the Courts have power 
to consider the quesiton whenever it may 
arise. It may be 15, 20, or 50 years after 
the passing of the Act, and the Court 
is not debarred from considering that 
question? — am informed that a ques- 
tion of this kind cannot arise at all now. 

14.327. There are several Parlia- 
mentary Statutes which have been modi- 
fied by the Indian Legislature, and I 
remember several questions arising as to 
whether it was competent to the Indian 
Legislature to modify a Parliamentary 
Statute applicable to India? — (Sir 
Malcolm Hailey,) That is not quite the 
ground here. It is a contest between 
two authorities in India, and it is a very 
narrow ground on which it is sought to 
effect limitation. 

14.328. In paragraph 156 you speak of 
the State Court. I suppose you mean a 
State Court of co-ordinate status with 
the High Court of British India? — (Sir 
Samuel Roare.) Yes, 

14.329. That will have to be made 
clear? — ^Yes, it will. 

14.330. Paragraph 158 says : “ An 

appeal will lie without leave to the King 
in Council from a decision of the Federal 
Court in any matter involving the inter- 
pretation of the Constitution Act.” Will 
you take that with the next paragraph, 
paragraph 159 - : “ There will be no 

appeal, whether by special leave or other- 
wise, direct to the King in Council.” 
Am 1 to understand that this appeal to 
bhe King in Council from the decision 
of the Federal Court will arise in a 
matter which originally was oonsiderocl 
by a State Court? — That is so. 

14.331. That means that a question 
which arises in a State Court, which is of 
a constitutional character or falling 
within the extended jurisdiction, that 
you contemplate will be in the last in- 
stance decided by the Privy Council 
That is so, yes. 

Mr. M, It, Jayaker,'] I wanted that 
to be made clear. 


{The Witnesses are directed to withdraw,) 

Ordered, That this Committee ho adjourned to to-morrow, at haU‘-pa*t 

Ten o’clock. 
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Present : 


Lord Arclibisihop of Canterbury. 
Lord Chancellor. 

Marquess of Salisbury. 

Marquess of Zetland. 

Marquess of Linlithgow. 
Marquess of Reading. 

Earl of Derby. 

Earl of Lytton. 

Earl Peel. 

Lord Hardinge of Penshurst. 
Lord Irwin. 

Lord Snell. 

Lord Rankeillour. 

Lord Hutchison of Montrose. 


Major Attlee. 

Mr. Butler. 

Major Oadogan, 

Sir Austen Chamberlain. 
Mr. Cocks. 

Sir Reginald Craddock. 
Mr. Davidson. 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Lord Eustace Percy. 

Miss Pickford. 

Sir John Wardlaw-Milne. 
Earl Winterton. 


The following Indian Delegates were also present: — 

Indian States Representatives. 

Sir Akbar Hydari. I Mr. Y. Thombare. 

Sir Manubhai N. Mehta. 


British Indian Representatives. 


Dr. B. R. Ambedkar 
Sir Hubert Carr. 
Lieut.-Colonel Sir H, Gidney. 
Sir Hari Singh Gour. 

Mr. M. R. Jayaker. 

Mr. N. M. Joshi. 


Sir Ahdur Rahim. 

Sir Phiroze Sethna. 

Dr. Shafa’at Ahmad Khan. 
Sardar Buta Singh. 

Mr. Zafrulla Khan. 


The MARQUESS of LINLITHGOW in the Chair. 


Chairman,] My Lords and Gentlemen, 
the Secretary of State after the meeting 
last night asked me to find out whether 
the Committee would he agreeable to 
break our programme to the extent of con- 
cluding the Secretary of State’s evidence 
upon the Courts this morning before we 
proceed to discussion. I have not the 
least doubt that the Committee would 


wish to oblige the Secretary of State in 
that regard. At the same tinio, it is a 
breach of the programme, and the Secre- 
tary of State lias therefore been good 
enough to say that if any Member of the 
Committee or Delegate not present to-day 
desires to put questions on the Courts, he 
will be pleased to answer. 


The Right Hon. Sir Samuel Hoare, Bt., G.B.E., C.M.G,, M.P., Sir MAxaoLH 
Hailey, G.C.S.I., G.C.I.E., and Sir EiNDi«vTBtt Stewart, K.O.B., K.O.I.E,, O.S.I., 
are further examined as follows; — > 


Ohairman,] We are continuing the 
Secretary of State’s examination on the 
Federal and Supreme Courts, paragraphs 
151 to 167. 

Mr. M, B. Jayaher. 

14,332. I wish to call attention to para- 
graph 160: “The process of the Federal 
(^urt will run throughout the Federa- 
tion,” and so on? — (Sir 8<m/uel JEToore.) 
Yes. 


14.333. I suppose the same procedure 
will be followed in the case of British 
India and the Indian States? — ^Ye.s, 

14.334. It will not be a question of the 
Viceroy being asked to enforce a decision 
in the domain of paramountcy. The 
Court will operate on another Court? — 
Yes. 

14.335. There was a tendency at one 
time to make a distinction between the 
process which will be operative in IBritish 
India and the process which will be 
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operative in the Indian States. I think it 
will be the same, one Court operating on 
another ? — ^Yes. 

14.336. Then, with regard to paragraph 
164, I find in clause 2 of that paragraph 
that you have not repeated there the pro- 
visions which you have provided for in 
paragraphs 152 and 171. Is that omission 
intentional? If you refer to paragraph 
152, the last line, it says that the salaries 
and pensions, etc,, will not be liable to 
be varied to his disadvantage during his 
tenure of office ? — ^That is evidently an 
error in drafting. 

14.337. It is not intentional ? — We in- 
tended to have the same safeguards for 
both. 

14.338. I find it repeated in p-inor-nr/h'' 
162 and 171. It is not intentional : — Xo. 

14.339. Then about paragraph 170, the 
last Ime, would you still consider the 
question whether you wiU not leave the 
rule unaltered which at present obtains, 
that the Chief Justice will always be a 
member of the Bar. There is a very strong 
feeling in this connection in India that a 
man drawn from the Bar should be the 
Chief Justice. I do not want an answer 
now, but I would like you to consider it, 
having regard to the very strong feeling 
there is in the profession and among the 
public that the independence of the High 
Court is more likely to be maintained if 
you have in the place of the Chief Justice 
a man who will give a tone to the High 
Court and maintain the traditions of the 
High ^urt, and that these objects are 
more likely to be attained if you have a 
man drawn from the Bar? — I have taken 
note of the view expressed by Mr. Jayaker 
and several other Delegates on the sub- 
ject. 

Marquess of Beading. 

14.340. Will you also hear in mind, 
when you are considering that suggestion 
especially, that you have reserved, as at 
present proposed, the right of appoint- 
ment of civilians with the proper qualifi- 
cations to the Federal Court, and that 
therefore the suggestion that you should 
have a trained lawyer as Chief Justice may 
have some added effiect ? I only want you 
to hoar that in mind? — ^Yes. I feel sure 
we must treat the whole of this question 
as a single whole. 

Mr. M. B.. Jayaher. 

14.341. About paragraph 176, the 
Federal Legislature will have power to 
regulate the powers of ,8uperintendcnce 
exercised by High Courts over subordinate 


Courts ugi the Province.’’ I believe it is 
your intention to have in the new con- 
stitution a provision analogous to section 
107 of the Government of India Act? — 
Yes. I do not want to refrain from giving 
an answer to Mr. Jayaker’ s question. I 
would point out that paragraph 175 is out- 
side the chapter with which we are deal- 
ing, but, in order to avoid waste of time, 
I can tell him that that is our intention. 

14.342. I just want to ask two ques- 
tions on your memorandum? — ^Yes. 

14.343. In paragraph 6, you say: In 
paragraph 162 there is no intention to- 
give tlie Federal Court any power of 
control over the High Courts of British 
India such as the High Courts themselves 
possess over subordinate tribunals in the 
Province.” 1 follow that, but I suppose 
it is your intention that within the 
spheres of its functions as a Court of 
Appeal, it will exercise control and super- 
vision over the High Courts as Courts 
from .which appeals come to that Court ?* 
— Controlling and supervision lias, so far 
as I remember, a ratber technical mean- 
ing. I am not quite sure what it is that 
is in Mr. Jayaker’ s mind. 

14.344. For instance, m case of an 
appeal from the High Court it must have 
the power of calling for the record. It 
must have power of control of the pro- 
cedure of the High Court so far as appeals^ 
are concerned? — Yes. 

14.345. That supervision and control 
which is limited to the proper exercise of 
its functions as a Court of Appeal?— Mr. 
Jayaker means purely for the Court of 
Appeal ? 

14.346. Yes; I am not speaking of 
control such as that the High Court?^ 
have over subordinate Courts?— No. 

14.347. But being a Court of Appeal 
and a superior tribunal, there ought to 
be some nexus established between the 
High Court and this Court?— Yes, 1 
S(,gvee. 

14.348. Then about paragraph 8, where 
you mention your proposal of starting the 
Supreme Court as a side of the Federal 
Court, I just want to know ono or two 
details. I suppose in the Constitution 
Act you will have all the essentials of the 
scheme enacted with porraision to the 
Federal Legislature to bring it \i\U> 
operation whenever they lluTik it desir- 
able?— Yes. 

14.349. Tho^ essentials of the scheme 
will be contained in the constitution ?— 
Yes. 
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Sir AJ^bar Hydari 

14.350. Will that provide that the 
Court of Criminal Appeal would not be 
allowed to come in? — ^Yes; it would be 
upon the lines of the memorandum. 

14.351. Would it allow a choice to the 
Federal Legislature for British India to 
have a Federal Court separate and a 
Supreme Court both for Civil and 
Criminal Appeals as in the White Paper, 
or do you definitely limit the choice in 
the Federation Act to having only a 
Supreme Civil Court division added to 
the Federal Court and having an abso- 
lutely separate Court of Criminal Appeal? 
— ^That is the general line in our mind, 
namely, the line set out in the memo- 
randum. 

14.352. You would not allow the 
alternative to the Federal Legislature or 
to Parliament that if they desire they 
could have the Supreme Court on the 
lines of the White Paper; that is the 
Supreme Court division and the Federal 
Court absolutely separate? — think it is 
very difficult to put alternatives into an 
Act of Parliament. I would not like to 
say that anything is final. The Com- 
mittee no doubt will want to cpnsider 
this question further. 

14.353. Yes? — ^But our present plan 
would be to put one scheme into the Act. 

14.354. We are much more in favour, 
as you know, Secretary of State, of 
having the Federal Court absolutely by 
itself? — ^Yes. 

14.355. And we would agree to having 
“the other Bench, the Supreme Civil Court 
Bench, with hesitation? — see. 

Marquess of i^ahsbury.'] Will Sir Akbar 
mind saying why they would so much 
prefer the other plan? 

Sir Ahhar Hydari.’] Our reason has been 
that, in the first place, we want a Federal 
Court to consist of judges who are really 
of outstanding merit, and the number of 
such judges, as you may readily under- 
stand, is very limited. The smaller the 
number the more select will be our choice, 
and then, secondly, the judge.s on the 
‘Civil Court side will have to decide oases 
from British India, and, therefore, they 
will he judges who have had more ex- 
perience of British Indian work. Looking 
at human nature as it is, they will come 
with a bias or a certain mentality of 
British India being predominant, whereas 
in the Federal Court we want a number 
•of judges who are there selected actually 
with a view to constitutional question^ 


and holding the scale even between all 
the units of the Federation. 

Marquess of Salisbury. 

14.356. Thank you.P — Sir Akbar will no 
doubt keep in mind the risk of keeping the 
two quite separately, a risk that has been 
very much emphasised to me by the ex- 
perts, namely, that if you have these two 
separate Courts, almost certainly they will 
get into conflict with each other. 

Sir Akar Sydan.2 I am not sure 
whether that cannot be provided for in 
two ways. In the first place by allowing 
the Chief Justice of the Federal Court 
to permit judges of this Court to sit on 
the Supreme Court, but not vice versa, 
and, secondly, whether (I do not know; 
I am a layman, but 1 put it to you for 
investigation) you cannot arrange that 
the Chief Justice of the Federal Court 
might function also as the Chief Justice 
of the Supreme Court? — I think I know 
Sir Akbar* B position. Of these two alter- 
natives he prefers one, but he does not 
go so far as to say that the other is im- 
practicable. 

14.357. No. If that is adopted, then 
1 would like that the references should be 
in the way which I have stated? — ^Yos. 

Sir Austen Chamberlain. 

14.358. If Sir Akbar Hydari* s sugges- 
tions were followed in their entirety, 
would there be a very great distinction 
between the two Courts and tho two sides 
of one Court, if the Chief JusLico pre- 
sided in both and a considei'able propor- 
tion of both were the same individuals? — 
I would have thought myself there would 
be very little difi'erence, speaking as a 
layman. 

Sir Akbar Hydari.] May I say that the 
difference would be this, that the judges 
of the Federal Court would bo small in 
number whom we would require (about 
five or so), and they would be selected 
specially for that purpose, and nothing 
else, and they might be allowed to sit and 
hear appeals, but not the large number 
of judges that you would require for the 
other division. They would be selected 
with reference to the work which they are 
going to do, and they might be reinforced 
by judges from the other side, but not 
vice versa. That is the difference. 

Marquess of Beading."] It is rather 
drawing a distinction between the type of 
Judge that you would get for the two 
Courts when they are both to be of a 
Supreme Court. I do not want to 
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discuss it now as it will come up for con- 
sideration, but I would suggest to Sir 
Akbar Hydari that there really is no 
substance in the end in that, because you 
get men of high judicial merit selected, 
as you must, for these places, which are 
the highest places on the Judicial Bench 
of India, and although it is true, I agree, 
that there would be fewer of the most 
outstanding merit, that would not pre- 
vent the Court being a very effective 
Court for some of the Judges who are 
really of greater merit than others- That 
must always happen. 

Sir Akhar Kydari.'\ Is it not well 
known, even with regard to the High 
Court Judges, that one Judge is supposed 
to be a very good criminal Judge, another 
a very good civil Judge, and so on? I 
have that sort of point in view. 

Marquess of Beading n"} That has the 
advantage that when the Judges are 
sitting together they get the benefit of 
that one Judge^s view of great experience 
and they apply their own minds to it. 
That is the present practice. 

Mr. M- B. Jayaker, 

14.359. Speaking of the Criminal Court 
in your Memorandum, will you also have 
in the Constitution Act the essentials of 
this Court in the form of a scheme? — Yes; 
I think we ought to. 

14.360. Then you will leave it“^o the 
Legislature to bring them into operation 
in detail by its own vote^ — ^Yes. 

14.361. But the essentials will be in the 
scheme ? — ^Yes. 

14.362. My last question is on para- 
graph 9. You there suggest: “I doubt 
whether these fears are well-founded, if 
the right of appeal to the Federal Court 
on other than Constitutional or Federal 
matters were, in addition to limitations 
based on suit value, to be strictly limited 
(as I hope would be the case) to cases 
where some important point of law is 
involved ” and so on? — ^Yes. 

14.363. My difliculty is that you will 
have to make the jurisdiction of the 
Federal Court co-extensive with the 
present jurisdiction of the Privy Council. 
You are substituting this Court as a 
Court, in certain events, which will take 
the place of the Privy Council, and, there- 
fore, you must make the jurisdiction of 
both tlie Courts co-extensive. You cannot 
limit it more?— I think that would he the 
case. I would like to consult my advisors 
on the point, but it appears to me that 
that must be the case. 


14.364. This would make the jurisdic- 
tion of the Federal Court more limited 
than the present jurisdiction of the Privy 
Council, and I am asking whether it is 
possible and advisable to do so? — I will 
certainly consider that point. 

Mr. N. M. Joshu 

14.365. May I ask a few questions, my 
Lord ? My first question is on para- 
graph 155. According to that paragraph, 
private persons whose rights may have 
been violated have no right to go to the 
Federal Court F — ^They have no right to go 
direct to the Court. They go to the 
Court as a Court of Appeal, 

14.366. I will give you an instance. As 
a Member of the Federal Legislature a 
man may have the right to introduce a 
Bill. It may be held that that Bill is 
ultra vires of the Federal Legislature. 
The man feels that he has a right to intro- 
duce that Bill, and he wants that Consti- 
tutional question to be decided by the 
Federal Court? — ^He must go first to his 
Provincial Court, and then eventually, if 
he wishes to appeal against its ruling, he 
goes to the Federal Court. 

14.367. So the Provincial Court can 
take cognisance of the Constitutional 
matters of this kiiid^^ — ^Yes; certainly, in 
that way. 

14.368. I put to you another difficulty? 
— am not, of course, arguing whether 
the ruling of the Speaker of the Chambei' 
might not come in. I am merely taking 
the point as put by you and assuming it is 
possible within the Parliamentary rules. 

14.369. It is possible, you mean, that 
according to the Parliamentary rules the 
ruling of the Chair cannot bo made a 
subject of litigation? — ^I think off-hand — 
this is raising a new issue— it would be a 
great mistake to bring questions of Parlia- 
mentary procedure into the Courts. 

14.370. I gave that only as ah instance ? 
—Yes. 

14.371. There may be otlier riglits which 
individuals may like to have decided by 
the Federal Court. My second question is 
on paragraphs 156 and 158, where you 
give a certain privileged position to people 
who have got more money than others. 
According to these two paragraphs, you 
give a right of appeal to the Federal 
Court to those people who have got mere 
money and whoso disputes involve large 
amounts of money. My question to you 
is this : As a matter of Constitutional 
propriety and natural rights. aJI 
should be equal in tho oyess of tlio law. 
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Why should you give a privileged position 
to people who have got more money than 
others ? — ^Ye do not want to give a privi- 
leged position to anybody, but we do 
want to prevent the court being snowed 
under with an enormous number of cases. 
This is, generally speaking, the practice 
that IS adopted everywhere. I think I 
should be right in saying that in every 
Federation there is some kind of restric- 
tion upon these appeals. 

14,372. It IS quite possible that in some 
cases the financial value under dispute is 
not easily computed I will give you an 
instance. Take, for example, a case 
arising under some labour lawj it is a 
question of hours of work affecting 
millions of people. If there is a dispute 
about an interpretation of a labour law 
affecting millions of people, although there 
may not be actual value in that dispute, 
really speaking the total amount involved, 
if you take into consideration the finan- 
cial effect of the provision, may be very 
large? — ^That is a point that was raised 
by Mr. JZafrulla Khan yesterday and I 
said I would look into it again, I will 
look into it again. 

Marquess of Beading.'] Secretary of 
State, may I make one suggestion in 
answer to Mr. Joshi ? We have very much 
the same kind of system here. I do not 
want to go into it in detail. You cannot 
help putting a limit of value upon rights 
of appeal, but whenever such a case as 
Mr. Joshi mentions occurs, and, of course, 
such cases frequently do occur, the remedy 
in it is in the leave of the court or in 
the leave of the Federal Court, That is 
how these matters are always determined 
in our courts in this country. 

Mr. N. M, Joshi.] The point was, my 
Lord, that in one case where the face 
value of the dispute is large you can make 
an appeal without the leave of the court, 
but in the other case, where really the 
value to the community affected may be 
much larger, you require leave. 

Mr. Morgan Jones.] Would not Lord 
Rreading’s suggestion add to the expense? 
-^pplyhig for the leave of the court means 
added expense. 

Marquess of Beading.] I should have 
thought not because, at any rate, from 
experience of the courts here, when you 
get a question, especially a labour ques- 
tion, the amount involved in it may be 
snmll for the particular individual who is 
sumg, but it may, of course, affect a large 
number of men, or may be a very import- 
ant question of right. The answer to it 


always is that the Court gives the leave 
fo-r that reason and there is no necessity 
for any further expense. 1 am speaking, 
naturally, of the courts m this country, 
and I have no doubt that there would be 
exactly the same system in India, where 
the Judges conduct their cases as we do 
here. 

Mr. B. B. Amhedlcar. 

14.373. Secretary o£ State, I just want 
to ask one question about paragraph 155. 
I do not understand the distinction that 
seems to be made there. I find on read- 
ing paragraph 155 that you make a distinc- 
tion in the matter of the exclusive original 
jurisdiction of the Federal Court on the 
basis that where the parties to the dispute 
are as there mentioned in sub-clauses (a) 
and (b), the exclusive original jurisdiction 
is given to the Federal Oouit, but the 
Federal Court cannot have an exclusive 
original jurisdiction if the parties are 
private individuals. Now the question I 
would like to ask is this. The issue in 
both cases is the same, namely, the con- 
stitutional issue involving the interpreta- 
tion of the Constitution Act. Wliat I do 
not understand is this. Why thoro should 
be this distinction in the matter of an ex- 
clusive original jurisdiction of the Federal 
Court based on parties when the issue is 
the same? — 1 think this is what usually 
happens with Federal Courts that tho 
origmal jurisdiction is jurisdiction between 
units, and it is in the appellate jurisdic- 
tion that the individual comes into it 
as of right, 

14.374. 1 mean, if the intention is that 
where, for instance, tho interpretation of 
the Constitution Act is involved, the 
matter should at once go to tho Federal 
Court, then I think there can be no dis- 
tinction made whether the parties are 
parties which are units of the Federation 
or are individuals?— I would have thought 
that this was one of the necessary work- 
ing conditions of a Federal Court. I think 
if it had original jurisdiction in individual 
oases as well it would be entirely swamped 
with cases. 

Hr. B. B. Ambedkar,] But, all the 
same, the issue in both cases would be 
the same,^ namely, the interpretation of 
the Constitution Act. I can quite under- 
stand the distinction being based upon 
different causes of action, but where the 
cause of action is the same, or rather the 
plea is the same, namely, that there is a 
breach of the constitution, I do not see 
any justification in making this distinction 
based upon units and parties. 
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Marquess of Beading. 

14.375. Is it not rather for the purpose of 
preventing numbers of applications which 
might be made by individuals for all kinds 
of cases P They would be legitimate in 
one sense under the court, but, Secretary 
of State, you limit this original jurisdic- 
tion under the constitution to disputes be- 
tween the units ? — ^That is so. 

14.376. Leaving it for agreement after 
the Constitution Act for any individual. 
That is the limitation you place upon it? 
— ^That is so, and I think Lord Reading 
would agree with me when I say that this 
is the regular basis upon which a Federal 
Court works. 

Mr. M. B. JayaJcer. 

14.377. There is another reason in 
support of this, that if you put under 
Proposal 165 litigation between a private 
party and a State or a Province you will 
thereby drive the private party in every 
case to seek his relief in the Federal 
Court ? — ^Yes. 

14.378. And it will be more easy to file 
the suit in a Provincial or State Court 
where ho is residing rather than in every 
case to go up and file a suit in Delhi. It 
would be far more expensive to do that? 
— ^I should have thought that certainly was 
so. It is really bringing justice to the 
man’s door. 

Sir Mannhhai N. Mehta. 

14.379. And the man must, fii-st of all, 
exhaust his remedy in his own court 
before going to the Federal Court? — ^Yes. 

Dr. B. B. Amhedhar. 

14.380. Now there is another question 
which I wish to ask the Secretary of 
State, and it is this, i do not find any 
provision in the White Paper about it. 
Do not you think. Secretary of State, it 
IS desirable that there should be provision 
made allowing private individuals to sue 
for a declaration that a particular act is 
unconstitutional, although he is not seek- 
ing any siiecific relief? I mean, all the 
cases that you have provided for I find 
are oases in which some specific relief is 
asked for. Ib may b<^ desirable that a 
private party, in ord(*r to safeguard his 
future, may like to tost at once if he has 
any doubts whether the particular pro- 
posal made by the Federation or by a 
Province is unconstitutional so that ho 
may safeguard liis position for the future, 
although, at the moment, when ho is 
filing the suit for the proceedings, he has 


no reason to seek any specific relief P — I 
have some hesitation, not being a lawyer, 
m answering a que.stion of that kind, but 
if I may give oflr-hand the answer of a 
layman I would have said that it was 
extraordmanly difficult to allow a general 
right of that kind without any specific 
issue affectmg the individual. 

Marquess of Beading.] May I make the 
observation that what you have said is 
really the law as it is applied in this 
country. We do not allow these applica- 
tions of what are called Qum timet, that 
is to say, merely a case of difficulty here- 
after to get a declaration when there is 
no substantial dispute and the moment 
there is a dispute it can be done. We 
never allow it, and I do not think they 
do in India. 

Sir Sari Singh Gour.] No cause of 
action; no right of suit. 

Mr. Zafrulla Khan.] Indeed there 
would be very great difficulties if such a 
provision were inserted in the Constitu- 
tion. You would start a million suits 
being instituted in India the moment the 
Act was passed. 

Dr. B. B. Amhedhar. 

14.381. I do not know whether every- 
body will exei’cise his right? — It would 
be an excellent affair for the legal pro- 
fession in India. 

Lord Bankeillour. 

14.382. Did I understand you to say 
that you could go to the Provincial High 
Court at present and get an interpreta- 
tion of the Constitution Act for what it is 
worth without any suit or action.? — ^No, I 
said exactly the opposite. 

Lord BanJieillour.] I thought it must 
be so. I understood you wrongly. 

Sir JBLuhert 

14.383. There is only one question 1 
want to ask. Is there anything in the 
White Paper to allow a subject of British 
India to bring a suit against a State? I 
mean is there anything under any of 
those Courts, the Supremo Court, the Pro- 
vincial High Court or the Federal Court, 
by which that could bo doncj? — am not 
quite sure what Sir Hubert means. Does 
he mean a case against a State, that is to 
say, the ruler of a State? 

14.384. Yes? — ^No, there is not. 

14,386. The question camo uj) at the 

Round Table Conference? — I do not soe 
bow there could bo unless tho ruler of the 
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State agreed to make himself amenable to 
a suit of that kind. 

14.386. Is there any suggestion of try- 
ing to secure that agreement? — ^No, there 
is not, not in our proposals. 

Mr. M. B. Jayaker,'] Does he not make 
himself amenable by entering the 
Federation ? 

Marquess of B.eading. 

14.387. A sovereign does not, surely? 
— I would have thought not, 

(Mr. Zafrulla Kfum. 

14.388. .Would it be possible under the 
White Paper proposals to institute a 
suit against the Government of a State? 
— I should like to look into this rather 
technical question. If I may, I would 
send Sir Hubert Carr an answer upon it. 

Mr. Zafrulla Khan."] The ease I have 
in mind is this : Supposing in future 
the Government of the United Provinces 
enters into a contract with a private 
person for the supply of certain material 
and there is a dispute over that. That 
person, of course, can sue the Govern- 
ment of the United Provinces ; hut 
supposing the Government of State A 
entered into a similar contract with a 
private individual, could a civil suit be 
instituted? The real difficulty in that 
matter would he that very often the 
ruler of the State is the Government of 
the State. 

Sir BLuhert Carr. 

14.389. That is exactly the point I 
have in mind? — should like to look 
into this point. 

Sir Akhar Kydar%.’\ Whei'e would the 
cause of action arise? I mean, if the 
Government or the State entered into a 
contract about something in British 
India, then it would be a question, but 
not otherwise. 

Mr. Zafrulla Khan.'} You would not 
give the right of a suit to a contractor 
in Hyderabad. 

Sir Akhar Sydari.} So far as we are 
concerned, we have got an Act that in 
such cases where there is a demand 
against the Government it is first of all 
submitted to our Advocate-General to 
consider whether we should file that case 
or not. Then once (we give leave he 
can sue. 

Mr. Zafrulla Khan.} British India has 
GXa^ly the same provision. 

Sir Manuhhai N, Mehta.} I know 
several States have exactly the same 
provision. 


Mr. M. B. Jayaker.} I should like the 
Secretary of State to consider this ques- 
tion. At present you cannot sue an 
Indian ruler except with the consent of 
the Governor-General. 

Marquess of B^aMng.} With very 
limited conditions. 

Mr. M. B. Jayaker. 

-14,390. That is alright when there 
is no Federation, but when they come 
into the Federation and become a part 
of the Federation, does it not involve 
that they submit to all the obligations 
to which the Provinces submit, and if 
a Province could be sued by a private 
individual under the circumstances 
mentioned by Mr. Zafrulla Khan I 
wonder why any distinction should be 
made between a State and a Province in 
that behalf after it has come into the 
Federation? — ^As I say, I would prefer 
not to give an answer upon a question 
of that kind this morning. I will look 
into it and take note of what has been 
said upon the subject. 

Sir Austen Chamberlain. 

14.391. If the Secretary of Sitate pre- 
pares a note on the subject perhaps he 
would allow the Members of the Com- 
mittee to see the note and not send it 
only to Sir Hubert, .who asked the ques- 
tion, because it is a matter of general 
importance? — I will certainly 'See that 
the note is circulated to the Members 
of the Committee. 

Lord JHanheillou/r. 

14.392. May I ask the Secretary of 
State a question to clear up something 
that was said yesterday? I asked him 
yesterday what would liappen if an 
appeal on an ordinary matter not 
apparently involving the Constitution 
went to the side of the Federal Court 
which we have called the Supreme Court 
side, and if when it got there a plea on 
a Constitutional matter was raised. I 
understood you then to say that it 
would have to go over to the other side, 
but later on in answer to Lord Heading 
I think you said that all the Judges 
would have equal jurisdiction as it was 
all one Court. If that is so would not 
the ordinary Court of Appeal have power 
to decide an action even though a 
Constitutional point was involved? — ^No. 
I was contemplating that although the 
Court would be a single Court there 
would be these two benches — I thmk that 
is the right e(Jcpres8ion-«and a case like 
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that would bo withdrawn from one to 
the other. 

14.393. But only the point of law would 
be withdrawn .P — Yes. 

Marquess of Beading. 

14.394. Do you mean in the Federal 
Court, Secretary of State? — Yes. 

14,396. Withdrawn from one to the 
other P — ^Yes. 

14,396. I rather understood you to say 
the opposite yesterday, at least if we 
are understanding one another. The 
point did come up yesterday, and 
assuming that you have the two branches 
composed of Judges of the Federal Court 
and then in the one branch which was 
dealing with what we may call the 
Supreme Court matters a Constitutional 
question came up, I understood that the 
point that was put to you then was, 
would that Court have to refer it to the 
other Court — ^that is the other branch of 
the same Court. I suggested to you, and 
I thought you accepted it, that it cer- 
tainly would not, because every Judge 
of the Federal Court would be a Judge 
with the jurisdiction of a Judge of the 
Federal Court. Supposing four or five 
Judges are sitting trying what would 
not be purely Constitutional questions 
and a Constitutional question came up, 
they have the power because they are 
iproperly qualified Judges to decide that 
in the Federal Court and there need be 
no transfer, I thought you accep.ted 
that? — I think I accepted it in prin- 
ciple. I am not quite sure whether I 
accepted it in detail. What I have in 
mind is that the Federal Court would 
make its own rules for the conduct of 
cases of that kind, and I did not want 
to tie myself down too explicitly to the 
actual way in which, they would deal 
with those oases, but I did not want to 
say anything to imply that there was 
not a distinction between cases involving 
a Constitutional issue and cases that did 
not involve a Constitutional issue. 


Marquess of Beading.J If I may say 
so, I quite agree with that. The only 
point that I was putting to you, and I 
thought you accepted it and do now, is 
that notwithstanding that you have the 
two branches each Judge of the Federal 
Court has co-equal jurisdiction with the 
other, that you do not limit it in that 
way, and that consequently, as so often 
occurs in Courts here, and I have no 
doubt in India, a question comes up 
which that branch was not constituted 
specially to deal with^ but they deal with 
it because the J udges are J udges for that 
purpose although they are still in another 
branch; that is a matter that comes up 
constantly in the Courts here. 

Sir Ahdiur Bahim. 

14.397. It is the same in India, if I 
may say so; each Judge exercises the 
jurisdiction of the entire High Court? — 
£ will certainly take note of what Lord 
Beading has said on the subject. 

Sir Ahbar Hydari. 

14.398. That is what makes it more 
restricted? — That i& why I was veiy 
careful not to restrict myself to any 
acceptance of the detail. 

14.399. Having heard all this and espe- 
cially what Lord Reading said about the 
possibility of having a common Lord 
Chief Justice of the two Courts, I with- 
draw that suggestion? — No, Sir Akbar, 
you must not do that. I have not gone 
so far as either to accept or to refuse 
the proposal with regard to details. 

Sir A/cbar Hydari.'\ What I said was 
that having heard what Lord Reading 
said about the consequence of having a* 
common Lord Chief Justice of the two 
Courts, I withdraw my suggestion that 
the Chief Justice of the Federal Court 
might also work as the Chief Justice of 
the Supreme Court. 

Marquess of Beading. 1 I will not say 
•anything except that I have not s'aid 
anything at all a/bout the Chief Justice 
of the two Courts. 


(The Witnesses are directed to withdraw.) 

Ordered, That the Com.nittee be adjour ned to Monday next, at Five o^clock. 

DIE LUNAE, 23^ OCTOBRIS, 1933. 

DIE MARTIS, 24*" OCTOBRIS, 1933. 

DIE MERCURII, 25^ OCTOBRIS, 1933. 

DIE VENERIS, 3^ NOVEMBRIS, 1933. 

Evidence given on these days hy witnesses other than the Secretary of State 
for India and his advisers is printed for oonvenUmce in Volume IT'. 
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DIE LUNAE, 6"^ NOVEMBRIS, 1933. 


Lord Archbisihop of Canterbury. 
Lord Cbancellor. 

Marquess of Salisbury. 

Marquess of Zetland. 

Marquess of Linlithgow. 
Marquess of Reading. 

Earl of Derby. 

Earl of Lytton. 

Lord Middleton. 

Lord Ker (Marquess of Lothian). 
Lord Irwin. 

Lord Snell. 

Lord Rankeillour. 

Lord [Hutchison of Montrose. 


Present : 

Major Attlee. 

Mr, Butler. 

Major Gadogan. 

Sir Austen Chamberlain. 
Mr. Cocks. 

Sir Reginald Craddock 
Mr. Davidson. 

Mr. Isaac Foot. 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Sir Joseph Nall. 

Miss Pickford. 

Sir John Wardlaw-Milne. 


The following Indian Delegates were also present: — 

Indian States Rbprbsbntatiyes. 

Sir Akbar Hydari. f Mr. Y. Thombare. 

Sir Manubhai N. Mehta. I 


Bbxxish Indian Reebesbntatxves. 


Dr. B. R. Ambedkar. 
Sir Hubert Carr. 

Mr. A, H, Ghuznavi, 
Lt.-Col. Sir H. Gidney< 
Sir Hari Singh Gour. 
Mr. M, R, Jayaker. 


Mr. N. M. Joshi. 

Sir Abdur Rahim. 

Sir Phiroze Sethna. 

Dr. Shafa’at Ahmad Khan. 
Sardar Buta Singh. 

Mr. Zafrulla Khan. 


The MARQUESS OF LINLITHGOW in the Chair. 


The Right Hon. Sir Samuel Hoare, Bt., G.B.E., O.M.G., M.P., Sir Malcolm Hailby, 
<J.C.8.I., G.O.I.E., and Sir Findlactr Stewart, K.O.B., C.S.I. are frirther 

examined. 


Chairman, 

IdySdS. tSefcretary of State, before you 
begin your evidence to-day, I under- 
stand there is a matter to which you 
would like to make reference? — (Sir 
Samuel Hoare.) There were three pre- 
liminary observations that I should like 
to make. The first observation da with 
reference to the Memorandum that I 
have circulated. Members of tObie Com- 
mittee will see that it makes no new 
proposals. What it does attempt to do 
is to elaborate what is intended under 
aauses 122 to 124 and to make our 
object more precise. Secondly, I would 
venture to suggest to the Committee and 
the Delegates that we should restrict the 
examination this afternoon to the ques- 
tions that directly arise from Clauses 122 
to 124 and from the Memorandum that 
I have circulated; that is to say, I would 
suggest to them that we dhould not deal 


this afternoon wih the question of the 
Fiscal Convention and tariff autonomy, 
a question which does not oomo within 
Clauses 122 to 124 at all. I have, how- 
ever, received a communication from Mr. 
Jayaker and Sir Phiroze Sethna asking 
for further elucidation upon certain 
points connected with the Fiscal 
Autonomy Convention, as a result of the 
evidence that was heard last Friday. I 
would suggest to you, my Lord Chairman, 
that the time for that further elucida- 
tion would be the moment when we 
reach, I think it is. Section 6 of your 
Agenda, namely,^ that head dealing 
directly with tariff questions. In the 
meanwhile I should propose, in reply to 
Mr. Jayaker's communication, to circu- 
late a Memorandum on the subject to 
the Committee, a Memorandum that it 
may well be the Committee would desire 
to publish with the Proceedings in due 
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course. I think also, subject to what Mr. 
Jayaker and Sir Fhiroze Sethna say, it 
would be a good thing to circulate with 
the Memorandum the letter that they 
wrote to me raising a series of questions. 
Those, my Lord Chairman, are the only 
two observations I wish to make before 
my evidence. 

There is one further point, my Lord 
Chairman. I imagine that in the course 
of our discussions this afternoon both 
members of the Committee and the Dele- 


gation will constantly have to refer to 
the Memorandum that I have circulated, 
a Memorandum that to some extent 
takes the place of Clauses 122 to 124. 
That being so, I think it would be best 
if the Memorandum were circulated as a 
preliminary statement made by me to-day 
before my evidence. 

Chairman. 2 Thank you, I take it the 
Committee is prepared to fall in with 
the suggestion of the Secretary of State. 

The following Memorandum is handed in. 

November 3rd, 1933. 


CONFIDENTIAL MEMORANDUM No. A. 68.— JOINT COMMITTEE ON INDIAN 
CONSTITUTIONAL REFORM. DISCRIMINATION (Paragraphs 122-124). 
THE OBJECTS IN VIEW. 

Memorandum by the Secretary of State for India. 


1. The general principles upon which 
we have based our proposals in relation 
to Discrimination may be stated very 
shortly as follows: — 

(i) S. 96 of the existing Govern- 
ment of India Act, reproducing in 
substance s. 87 of the Government 
of India Act, 1833, provides that 

no native of British India nor 
any subject of His Majesty resi- 
dent therein shall, by reason only 
of his religion, place of birth, 
descent, colour or any of them, be 
disabled from holding any office 
under the Crown in India” 
and Queen Victoria’s Proclamation 
of 1858 contained well-known 
passages to the same effect. 

(ii) In January, 1931, the Round 
Table Conference adopted the follow- 
ing resolution: — 

At the instance of the Britash 
commercial community, the prin- 
ciple was generally agreed that 
there should be no discrimination 
between the rights of the British 
mercantile community, firms and 
compauties, trading in India and 
the rights of Indian-born sub- 
jects ” 

and recommended that these rights 
should be regulated on a reciprocal 
basis. 

2. Our proposals on this subject in 
paragraphs 122 and 123 of the White 
Paper were intended, broadly speaking, 

(a) to invalidate certain classes of 
legislation with the object of giving 


general protection to all British sub- 
jects in India, whatever their 

domicile, against discriminatory 

legislation (paragraph 122), and 
(by by the same means to give a 
more specific protection (paragraph 
123) on a reciprocal basis for British 
subjects domiciled in the United 
Eingdom. 

Close examination has shown that it is 
difficult to make clear our exact inten- 
tions if they are expressed in the very 
general tei-ms of paragraphs 122 and 123 
as they stand. A clear statement of the 
case necessarily involves exposition in 
considerable detail; in particular, the 
attempt to deal, as the White Paper 
does, in the same sentences with both 
companies and individuals has resulted 
in some lack of clarity. 

Further, the general method of pre- 
sentation adopted in paragraph 122 is 
so wide in scope as to be likely, oven 
with the provisos which are attached to 
the paragraph, to place undue restric- 
tions upon the powers of the Legisla^ 
tures. Again, the form of paragraph 
123 might prevent the Indian Legisla- 
tures from imposing regulations, reason- 
able and necessary in Indian conditions, 
upon individuals and companies engaged 
in trade in India, 

The purpose of this momorandiim, 
therefore, is to set out with greater pre- 
cision, but with no further change of 
substance than is involved in meeting 
the difficulties to which I have just 
alluded, the objects which wo had in 
view in framing the proposals in the 
White Paper. 
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General declaration as to British sub- 
jects. 

B. (i) It is proposed that the Con- 
stitution Act should contain a general 
declaration that no British subject 
(Indian or otherwise) shall be disabled in 
British India from holding public ofl&ce 
by reason only of his religion, descent, 
caste, colour, or place of birth, nor, on 
the sanae grounds, from practising any 
profession, trad© or calling. 

Special provision for persons who are 
British subjects domiciled in the 
United Kingdom, 

(ii) As regards British suibjects domi- 
cil^ in the United Kingdom in so far as 
they are not covered by clause (i), it is 
intended, subject to what is said in 
clause (v), 

(a) to provide that no laws restrict- 
ing the right of entry into British 
India shall apply to British subjects 
domiciled in the United Kingdom, 
subject to the right of authorities 
empowered by any legislation to ex- 
clude or remove undesirable persons 
to exercise that power in respect of 
an individual, notwithstanding the 
fact that he is domiciled in the 
United Kingdom; and 

(b) to provide a special form of 
protection for British subjects domi- 
ciled in the United Kingdom, in 
respect of the following matters: — 

Taxation* 

Travel and residence 

The holding of property 

The holding of public 
office 

The carrying on of any 
trade, business, occupa- 
tion or profession 
against statutory disabilities based 
upon domicile, residence, duration 
of residence, language, race, religion 
or place of birth. 

Special provision for companies incor- 
porated in the United Kingdom but 
trading m India. 

(iii) As regards companies which are 
or may hereafter be incorporated in the 
United Kingdom and trading in India, it 
is intended to prevent (subject to the 
provisions of any Immigration Law which 
may be enacted consistently with 
clause (ii), and to the special provision 
as regards bounties and subsidies of 
clai^ (vii) (2)), the imposition in British 
India of any discriminatory taxation* or 

* “ Taxation ” is intended to cover im- 
posts of all kinds, including, e.g., rates and 
cesses. 


of any statutory disability upon any such 
company, if the incidence of that taxa- 
tion or disability is based upon 

the place of incorporation of the 
Company, or 

the domicile, residence, duration of 
residence, language, race, religion, 
descent or place of birth of its Direc- 
tors, Shareholders, or Agents or Ser- 
vants. 

Special provision for companies incor- 
porated in India. 

(iv) In the case of a company which is 
or may hereafter be incorporated in 
India, British subjects domiciled in the 
Uni^ Kingdom will (subject to the 
special provisions as regards bounties and 
subsidies of clause (vii) (2)) be deemed 
ipso facto to comply with any conditions 
imposed by law on the company in re- 
spect to the domicile, residence, duration 
of residence, language, race, religion, 
descent or place of birth of its Directors, 
Shareholders, Agents or Servants. 

Provisions for reciprocity. 

(v) It is, however, intended to provide 
that if any restriction, disability or con- 
dition of the kind, and based upon any of 
tho grounds, indicated in clauses (ii), 
(iii) or (iv), is imposed by the law of the 
United Kingdom (or by provisions having 
the force of law) affecting in the United 
Kingdom Indian subjects of His Majesty 
or companies incorporated in India, the 
provisions of those paragraph? will not 
«^PPly to any Indian law imposing in 
British India the like restrictions, 
based upon the same ground. 

Beservation of Bills which^ though not in 
form, are, in fact^ discriminatory. 

(vi) In addition, it is x>ropos©d that 
the 'Constitution Act shall require the 
reservation for the signification of His 
Majesty’s pleasure of any Bill which, 
though not in form repugnant to the 
provisions indicated in clauses (ii), (iii) 
or (iv), the Governor-General (or Gov- 
ernor as the case may be) in his discre- 
tion considers likely to subject to unfair 
discrimination any class of His Majesty’s 
subjects protected by those clauses. 

Exceptions. 

(vii) The provisions indicated above 
will be subject to two other forms of 
exception or qualification: — 

Savings. 

(1) It will be necessary to save, 
notwithstanding the provisions of 
clauses (i), (ii), (iii) and (iv) 


in 

British 

India, 
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(a) laws which exempt from taxa- 
tion persons not domiciled or resi- 
dent in India; 

(b) laws in operation at the date 
of the passing of the Constitution 
Act (e.g.j the Criminal Tribes Act); 

(c) the due operation of the 
Governor-General’s or Governor’s 
special responsibility for the pre- 
vention of any grave menace to 
the maintenance of peace and tran- 
quillity ; 

(d) the right to legislate in the 
sense indicated in the provisos to 
paragraph 122. 

Exceptions in regard to bounties and 
subsidies, 

(2) It is proposed that an Act, 
which, with a view to the encourage- 
ment of trade or industry in British 
India, authorises the payment of 
grants, bounties, or subsidies out of 
public funds, may lawfully require, 
in the case of any 'Oomt)any not 
engaged in India at the time the 
Bounty Act was passed in the branch 
of trade or industry which it is 
sought to encourage, as a condition 
of eligibility for any such grant, 
bounty or subsidy, that a company 
shall be incorporated by or under the 
laws of British India, or compliance 
with such conditions as to the com- 
position of the Board of Directors 
or as to the facilities to be given for 
training of Indians, as may be pre- 
ficribed by the Act.* 

In the case of companies engaged 
in India in the trade in question at 
the time the Subsidy Act was passed, 
the general provisions indicated in 
clauses (iii) and (iv) .will apply; and 
such companies will be eligible for 
such grants, bounties or subsidies 
equally with Indian companies. 

Special provision for ships and shipping, 
(viii) 'While the foregoing provisions 
will go a considerable way towards safe- 
guarding United Kingdom shipowners 
against discrimination in their Indian 
business, these provisions must be sup- 
plemented for the ships themselves. It 
is usual iu all treaties relating to matters 
of commerce to specify not only in- 
4iividuals and companies but also ships, 
where it is intended to give rights in 
regard to matters of shipping and navi- 
gation. 

* This proposal is intended to give effect 
to the recommendations of the External 
Capital Committee's Report, 1926. 


There are, moreover, certain points 
which are definitely not covered by the 
general provisions outlined above, e.g., 
there is no provision safeguarding ships 
registered in United Kingdom ports. It 
is also desirable to secure the right of 
United Kingdom shipowners to employ 
in Indian trades officers holding United 
Kingdom certificates of competency, and 
to secure to such officers that they shall 
not he subject to discrimination. 

For these reasons it is proposed that 
a provision on the following lines should 
be inserted in the Constitution Act: — 

‘‘ Without derogation from the 
generality of the provisions as to 
discrimination, ships registered in 
the United Kingdom shall not be 
subjected by law in British India to 
any discrimination whatsoever, 
either as regards the ship or her 
officers or crew or her passengers or 
cargo, to which ships registered in 
British India would not be subjected 
in the United Kingdom.” 

4. The proposals in paragraph 3 relate 
only to discrimination by legislative 
enactment, in which latter phrase is in- 
tended to be included action by any 
person or body exercising delegated legis- 
lative powers. It is intended to expand 
the phrase used in Paragraph 18 (e) and 
70 (d) of the White Paper to “ the pre- 
vention of discrimination dn matters 
affecting trade, commerce, industry or 
ships” and, by means of tbis special re- 
sponsibility of the Governor-General and 
Governors, to give them such powers as 
are available to prevent discrimination 
by administrative action. It will be 
realised, however, that the provisions re- 
lating to legislative enactments in the 
sense just described are not intended to 
interfere with freedom of contract, or 
for example, that the stipulations re- 
lating to companies should in any way 
prevent persons desirous of forming a 
company from making in the Articles of 
the Company such provisions relating to 
their Directors, Shareholders, etc., as 
they think fit, even though those provi- 
sions may be contrary to the principles 
laid down in clauses (ii), (iii) and (iv) of 
paragraph 3. 

6. It should be specially noted that 
the proposal in clause (ii) of paragraph 
3 will not apply to British subjects 
domiciled elsewhere in the Empire than 
the United Kingdom, and, in particular, 
will not debar the Indian Legislatures 
from imposing conditions upon, or _ re- 
stricting, the entry of such persons into 
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India. For the grant of protection for 
the citizens of any Dominion, if such is 
desired, India will be free to nego-tiate 
with that Dominion, and it is intended 
that appropriate provisions should be in- 
serted in the Constitution Act to the 
effect that a convention to this end con- 
cluded beween India and a Dominion 
would operate to make applicable to the 
citizens of that Dominion the provisions 
relating to British subjects domiciled in 
the United Kingdom. 

6. As regards professional qualiff ca- 
tions, it has been proposed 

(i) that at the least every person 
now practising a profession in India 
on the strength of a British qualifica- 
tion shall be entitled to continue to 
do so; and 

(ii) preferably that the Constitu- 
tion should provide that no law or 
regulations made in India for the 
purpose of prescribing the qualifica- 
tions for any given profession shall 
have the effect of disabling from 
practice in India on the strength 
his British qualification any holder 
of a British qualification. 

I suggest that the Committee should 
consider quite separately the question of 
the medical profession on which I shall 
have something to say in the course of 
my evidence. As regards other profes- 
sions, I see no need for specific provi- 
sion in the Constitution to- meet point 
(i), since the Governor-General and Gov- 
ernors would naturally withhold their 
absent from any legislation which pur- 
ported to expropriate persons who have 
been qualified in the past. There are 
obvious difificulties which I have been 
unable to meet in conceding the second 
request as it stands. It is clearly 
reasonable that India should be in a 
position to require additional qualifica- 
tions from new entrants to professions 
which are justified by the special needs 
of Indian conditions: for instance, it 
would not be unreasonable to stipulate 
in regard to pilots that, in addition to 
the usual sea-going qualification granted 
by the Board of Trade here, an applicant 
should be required to prove acquaintance 
with the particular tidal waters in India 
in which he proposed to practise as a 
pilot. 


Marquess of Salisbury. 

15.364. Secretary of State, I should 
apologise for the sort of questions that 
I am going to try to put to you, but I 
know you will be the first to recognise 
that the subject is very complicated and 
that the complication is revealed in a 
very striking form in the Memorandum 
.which you have been good enough to 
circulate ? — Certainly I agree it is a very 
complicated question. 

15.365. Therefore if I go over ground 
which you think is easily understood per- 
haps you will have some pity on the mem- 
bers of the Committee who are not so 
familiar with the subject as you are?— 
I hope Lord Salisbury and the Commit- 
tee will also show a reciprocity of treat- 
ment towards me too. 

15.366. I should just like to ask, so that 
the Committee might know, whether the 
Chambers of Commerce of the country 
have seen this Memorandum which you 
have circulated to us, because we shall 
want to know how it fits on to their 
evidencJeP — No, no one has seen this 
Memorandum except the members of the 
Committee. 

15.367. Not even the Manchoster 
Chamber of Commerce whoso representa- 
tives .were here on Friday last? — No, no- 
body. I can, however, say that we have 
had many discussions with representative 
people, and I thank I am right in saying 
that upon the whole, apart from the de- 
tails, they have been in favour of making 
the objects that we have in mind under 
Clauses 122 to 124 more precise, and that 
is what we have tried to do in the Memo- 
randum. 

15.368. All the Memorandum is im- 
portant, of course, but the most material 
part seems to me to begin with para- 
graph 3. The first suh-paragraph lays 
down the general principle of equality at 
between a subject -of His Majesty in 
India and a subject of His Majesty in 
the United Kingdom ? — The general 
declaration covers all subjects of His 
Majesty everywhere, 

15.369. Not in the Dominions; that is 
to be dealt with separately afterwards? 
—No; the general declaration covers 
every one. 

15.370. But there is a special provision 
about the Dominions later on? — think 
I would put it this way. I wpuld say 
that there is a special provision about 
British subjects domiciled in the United 
Kingdom. 
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15.371. When we come to consider the 
subject matter of discrimination it is 
dealt with in your Memorandum on its 
legislative side and on its administrative 
side ? — ^Yea. 

15.372. If I may, I will take the legisla- 
tive side first. It applies, as I said just 
now, to British subjects in India and 
British subjects and Companies in the 
United Kingdom? — ^British subjects and 
companies trading, etc., in India, yes. 

15.373. It is sub-paragraph (iii) of 
paragraph 3 which deals with the rights 
of British subjects in India other than 
Indians, and then paragraph 4 deals with 
British subjects and Companies in the 
United Kingdom, Let me put it in this 
way : The one deals with British subjects 
and British Companies, etc,, domiciled in 
India, not Indians, and the other with 
British subjects and Companies domiciled 
in the United Kingdom, not Indians. 
My object, if I can do so, is to direct the 
Committee, with the assistance of the 
Secretary of State, to where we can find 
everything in looking through the Memo- 
randum? — Paragraphs 3 and 4 deal with 
Companies incorporated in the United 
Kingdom or in India respectively, I 
prefer the use of the word incorpo- 
rated ” to “ domiciled.” The lawyers 
tell me that ** domiciled ” is rather a 
dangerous expression sometimes. 

15.374. “ Domiciled ” is a better word, 
of course ? — ^Yes. The lawyers tell me 
that the term of art is “ incorporated ” 
rather than “ domiciled ”, 

15.375. The Secretary of State will for- 
give my mistake. I think it would per- 
haps help the Committee if the Secre- 
tary of State could explain in a few 
words iwhat is the difference of treatment 
between British subjects and Companies 
incorporated in India, legislatively T 
mean, and those incorporated in the 
United Kingdom. I see certain differ- 
ences such as bounties, for example? — 
As a broad answer to Lord Salisbury’s 
question I would say that the treatment 
is reciprocal in both cases, and that what 
is possible for the one is possible for the 
other. The basis of it is the basis of re- 
ciprocity of treatment. 

Sir Austen Chamherlain. 

- 15,376. Reciprocity between whom, Sec- 
retary of State? — Constitutionally, I sup- 
pose, between the two Governments. 

15,377. No; we are dealing with Com- 
panies in paragraphs 3 and 4? — ^The basis 
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of our proposals is this : We undertake 
that India will not take any action 
against a British Company that we here 
do not take against an Indian Company. 

Marquess of Sahsbury. 

15.378. Is that the only distinction? — 
You asked me for the broad answer, Lord 
Salisbury, and that is the broad answer. 

15.379. I mean there will be a differ- 
ence as regards bounties; bounties might 
be given to the one and not to the 
other? — I understood Lord Salisbury in 
his question to exclude the question of 
bounties. That is why I said my answer 
was a broad answer, I would prefer, if 
he would, to deal with the bounty and 
the subsidy side of it separately. 

15.380. Very well. That is perfectly 
fair. But I would call his attention and 
the attention of the Committee to para- 
graph (iii) of the Memorandum. There 
it will be seen that he says as regards 
Companies which are or may hereafter 
be incorporated in the United Kingdom 
and trading in India, ''it is intended 
to (prevent ” — I leave out a few un- 
necessary words — " the imposition in 
British India of any discriminatory tax- 
ation or of any statutory disability upon 
any such company, if the incidence of 
that taxation or disability is based 
upon ” — and then there are four heads, 
namely, the place of incorporation of the 
Company, the domicile, language, race, 
religion, etc., directors, shareholders, or 
agents or servants. Those would he the 
points upon which discrimination must 
not be based under that provision. Then 
if we come to (iv) which treats with the 
Companies incorporated in India, the 
phrase is that they are to "be deemed 
ipso facto to comply with ” all the Indian 
laws. Now what I want to get clearly 
before the Committee is what is the 
difference between those two things : 
between the ipso facto compliance and 
the long list of heads which apply to the 
Companies incorporated in the United 
Kingdom? — The object of (iv). Lord 
Salisbury, is to enable a new Company 
to be sot up, against which discrimina- 
tion would not he permissible. (Sir 
Malcolm Hailey,) The effect of (iv) is 
that as regards Companies incorporated 
in India or hereafter to he incorporated 
in India, if any Statute or Regulation 
applies to All-India Companies which is 
based on domicile, residence and the 
like, then it will be held that the fact 
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that persons are British subjects entitles 
them to assume that they already comply 
with those requirements. 

15.381. That is under (iv)? — Under 

(iv). 

15.382. And with regard to (iii) 
the real truth is that the list of sub- 
jects recited in (iii) seem to me so in- 
clusive that I cannot understand how 
the words “ ipso facto in the second 
paragraph add anything to them? — (Sir 
Samuel Koare,) Surely this is the point, 
Lord Salisbury. The point of (iv) is to 
safeguard new Companies and to pre- 
vent the disabilities being inflicted upon 
new Companies that would not be 
legitimate in the case of old Companies. 

Sir Austen Chamherlain, 

15.383. Secretary of State, is that 
answer quite correct, because the first 
sentence of (iv) runs • In the case of 
a Company which is or may hereafter 
be incorporated ” — it therefore applies 
to a Company already incorporated in 
India as well as one which may be in- 
corporated in India in the future? — Yes; 
it safeguards, though, both types of Com- 
panies so far as the future is concerned. 
In the case of an existing Company some 
new condition might be imposed in India. 
In that case, if it is a British Company, 
the British Company cannot be disabled 
from the fact that it does not comply 
with that new condition. 

Marquess of Beading, 

15.384. May I ask one question upon 
that, iSecretary of 'State? Would you 
mind looking at paragraph (iv)? Is not 
paragraph (iv) intended to deal with 
British subjects domiciled in the United 
Kingdom who may be acting in relation 
to a Company which is or may be in- 
corporated? Is not the purpose of that 
to show that these British subjects 
domiciled in the United Kingdom will be 
deemed ipso facto to comply with any 
conditions of the law of the country? — 
(Sir Malcolm Hailey,) We have to con- 
sider two types of Company. There is 
the ^ Company domiciled in Great 
Britain which may be trading in 
India, Now the Indian legisla- 
lature could not lay down with 
regard to that Company that it should 
be constituted in any particular way. All 
you can lay down with regard to a Com- 
pany that is incorporated in the United 
Kingdom and is trading in India is that 


it should pay some extra taxation or 
that it should be subject to certain dis- 
abilities on account of the composition of 
its shareholders or Directors, and that 
IS provided for in (iii). (iii) merely pro- 
vides that if a Company is incx)rp orated 
in the United Kingdom and trades Jii 
India, such a Company should not be 
subject to any disabilities on account of 
the fact that it is incorporated in the 
United Kingdom or that its shareholders 
are of a particular composition or class 
or nationality. Then we have to con- 
sider also the Companies which ai’e 
purely Indian Companies, that is to say, 
Companies incorporated in India itself, 
and there the Legislature might lay 
down particular terms of inooriioration 
which might inflict hardships upon cer- 
tain Companies, that is to say, it might 
declare that the terms of incorporation 
should be such that you must have a 
certain proportion of shareholders or a 
certain class of Directors. Now the 
effect of (iv) is to say that if the Indian 
Tiegislature does lay down those rules of 
incorporation, which, of course, would 
apply to all Companies incorporated in 
India, then it shall be a sufficient com- 
pliance with those terms, bhat the Com- 
pany shall be held to comply sufficiently 
with those terms as to domicile, residence 
and so forth if where the law lays down 
that they must be residents of India or 
the like they .are domiciled in Great 
Britain; it has the same effect. 

15.385. The ipso facto provision 
applies to British sul)jeots domiciled in 
India?— Yes. 

15.386. Not to the Company directly. 
Is it not for the imrposc of protecting 
the British subjects who are domiciled in 
India and are either Directors or it may 
be officials of the Company incorporated 
or to he incorporated in India, and the 
provision is that these British subjects 
shall be deemed ipso facto to have com- 
plied with tho law relating to the Com- 
pany. That is what tho language implies. 
Is not that what is meant? — -That is to 
protect the Company itself against any 
law which declares tdiat the directors, 
sharoholders and the like should he of 
a particular composition, and it is in- 
tended, therefore, to protect the Com- 
pany. 

Sir Austen iJhcmherlain, 

15,387^. Take a very extreme example 
in the hope that I shall get it clear. If, 
for instance, an Indian law declares 
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that, to be incorporated, in a Company 
of a certain type every shareholder must 
be resident in India, if he were a British 
subject domiciled in Great Britain, he 
would be held to comply with that con- 
dition? — ^Yes, and therefore that is in- 
tended for the protection of the Com- 
pany itself. 

Marquess of Beading, 

15.388. But the '' ipso facto ’’ pro- 
vision applies to British subjects domi- 
ciled in India? — ^Yes. And it gives them 
a recourse to the Company in conse- 
quence. Otherwise I suggest to you you 
cannot very well make sense of this pro- 
vision, because clearly the words 

“ ipso facto ** n-pply to the British sub- 
ject and not to the Company. 

Marquess of Salisbury. 

15.389. No. (iii) applies to the Com- 
pany and No. (iv) to British subjects? 
—Both apply to Companies. 

16.390. Under 3 (vi), there is a very 
proper reservation, where it is a case of 
substances and not of form, giving power 
to the Governor-General, is it not? — 
(Sir Samuel Hoare,) To reserve a bill. 

15.391. Where he thinks it is likely to 
do a onischief which these provisions 
against discrimination are intended to 
prevent, if he thinks it is likely to do 
it, even though in form it does not do 
it, ho must reserve the Dill? — Yes, when 
he thinks it is likely to subject to unfair 
discrimination any class of BLis 
Majesty’s subject© protected by these 
clauses. 

15.392. And it applies to the Governor 
as well as the Governor-General? — ^Yes. 

15.393. There are certain savings, first 
of all, the provisos, in Proposal 122, are 
just mentioned? — ^Yes. 

15.394. I do not know whether the 
Secretary of State would like to say 
anything about those provisos. It is at 
the end of the first paragraph in Pro- 
posal 122? — It is questions such as the 
alienation of land in the Punjab, and 
questions of that kind that have to be 
specifically mentioned, otherwise it 
would be said that we were discriminating 
against a particular class in tho Punjab. 

15.395. Those provisos, of course, ought 
to be very carefully studied by those who, 
unlike myi^lf, are competent to deal with 
them. They are very technical and 
difficult. Then there is the question of 
bounties. That I think comes under 
paragraph 3 (vii), sub-section (2)? — 
Yes. 


15.396. And in the case of bounties, 
there is a distinction drawn between ex- 
isting businesses in India and future 
businesses in India? — Yes. 

15.397. As far as I understand, there 
is to be no condition as to existing busi- 
nesses. no new discrimination as to 
existing businesses, ibut as tp future 
businesses, certain discriminatory con- 
ditions may be laid down? — Yes; we 
take as the dividing line the date of 
the Subsidy Act. Until a Subsidy 
Act is passed, there can be no in- 
sistence upon the kind of conditions 
set out in the Memorandum. After 
that we feel that it is a new chapter, 
and that it would he restricting the Gov- 
ernment of India too closely to prevent 
its laying down these kinds of conditions 
for the Post-Subsidy Act companies. 

35.398. In the future, compliance with 
future conditions may he imposed, may 
it not? — ^Yee; after the Subsidy Act is 
passed. 

16.399. So that as far as bounties on 
future businesses are concerned, there 
will be, or may be, discrimination P — 
To the extent of the permissible condi- 
tions that we have laid down. Nothing 
would, of course, derogate from the- 
Governor-General’s special responsibility 
for safeguarding the position against, 
discrimination. 

15.400. We are speaking of legislation 
all tho time, of course ? — We are speak- 
ing of legislation all the time, certainly. 

15.401. And under the Legislative pro- 
visions, he can always veto, if he likes? 
— ^Yes; the power of veto remains. 
Constitutionally also, under his special 
responsibilities under paragraph 18, he 
could intervene either in the field of 
legislation or the field of administration. 
There is no distinction drawn between his 
action in the one or the other. 

15.402. At any rate, to start with, as 
regards businesses after the Subsidy Act, 
then there may be certain discriminative 
conditions imposed, namely, that tho 
Company shall be incorporated by or 
under tho laws of British India or com- 
pliance with such conditions as to the 
composition of the Board of Directors, or 
as to the facilities to be given for tho 
training of Indians, as may bo prescribed 
in the Act, All this may apply to com- 
panies in India as distinct from com- 
panies incorporated in the United 
kingdom? — ^Yes; but they will, of course, 
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as Lord Salisbury sees, apply to all com- 
panies in India, both British and 
Indian. 

15,403- Yes? — I would also remind 
Lord Salisbury that that is, to some 
extent, a continuation of the existing 
procedure. There have been cases of 
subsidies given, and there have been 
cases [when conditions of this kind have 
been laid down. 

Marquess of Beading. 

16.404. They were laid originally, I 
think, by a Commission of Inquiry in 
1924? — Yes; Lord Heading will remember 
it was during his Viceroyalty, and the 
proposals that we make now are based 
very much upon the Report of that Com- 
mittee which was called the External 
Capital Committee. 

Marquess of Salisbury. 

16.405. Then I turn for a minute to 
the provisions protecting companies 
against administrative discrimination? — 
Yes- 

16.406. As I understand, those are 
going to be provided by a slightly 
developed drafting of proposal 18 (e) and 
proposal 70 (cZ). They are the two 
special responsibiliiy paragraphs? — ^Yes. 

15.407. That is so, is it not? — ^Yes, and 
the reason is that we found that phrase 
** commercial discrimination without 
any addition to it, was not suifficient and 
that you^ave to define it more explicitly 
upon the lines that we suggest in the 
middle of paragraph 4 of the 
Memorandum, For instance, we are in- 
formed that it is very necessary to in- 
clude ships by name. 

15.408. It is intended to expand the 
phrase used in paragraph 18 (e) and 
paragraph 70 (d) of the White Paper 
too — and then follows the quotation 
“ the prevention of discrimination in 
matters affecting trade, commerce, in- 
dustry or ships”? — ^Yee. The object of 
the change is not to introduce into the 
definition any new feature, but to make 
it quite clear what it was intended to 
cover. 

16.409. I would like to put a question 
to the Secretary of State of a more 
general character. There are no direc- 
tory words to the Governor-General or 
to the Governor in the proposal as to 


how they are to exercise their special 
responsibility. The whole of the new 
Memorandum on the Legislative side 
deals with the matter in great detail? — 
Yes. 

15.410. But when we come to the 
administrative side, which is really the 
more diflBicult of the two, the operation 
of the two clauses about special responsi- 
bility is left absolutely vague. I have 
no doubt that is intended by the Secre- 
tary of State, but I should like him to 
tell the Committee, if he will, whether 
he intends the Governor-General and the 
Governor to exercise those special 
responsibilities on tbe same lines as are 
provided for the Legislat^ive side in the 
other part of his Memorandum; or is he 
leaving it absolutely vague? — Speaking 
generally, my answer would be Yes. Wo 
do not make a distinction between the 
two in our minds. As to the indefinite- 
ness of the phrase “ commercial dis- 
crimination,” and the particular way in 
which the Governor-General or tho 
Governor is to deal with it, we have 
really dealt with commercial discrimina- 
tion in exactly the same way as we have 
dealt with all the other special responsi- 
bilities under paragraph 18. We fool on 
the whole that it is practically impossible 
to be very explicit and that the more 
explicit you become the more you creato 
suspicions on both sides, both British and 
Indian, and the more likely you are to 
find in the long run that you may very 
well have tied the hands of the Governor 
in a way in which his hands should not 
be tied. But Lord Salisbury will sec 
that this is one of the special responsi- 
bilities, and we deal with it just as wo 
deal with the other ones. 

15.411. I was .going to say, of all the 
special responsibilities it will be the most 
difficult to administer. Would that be 
true? — I do not think I would myself 
say so, but it is a matter of opinion 
really. 

16.412. May I explain? — Yes. 

16.413. I was very much struck by a 
passage in the Report of the Federal 
Structure Committee of the Third Round 
Table Conference which is very much in 
keeping with the evidence given by the 
Manchester Chamber of Commerce on 
Friday. The real safeguard against 
administrative discrimination must be 
looked for rather in tho good faith and 
common sense of the different branches of 
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tlie executive govornuient, I'eanforced 
where necessary by the special powers 
vested in the Governor-General and the 
Provincial Governors.’’ That really, I 
think, interprets the view of the Govern- 
ment in the White Paper, does it not? — 
I think I would certainly say (and I do 
not think anyone would contradict it) 
that the real safeguard with all these 
things is goodwill on both sides, but that 
does not in the least lessen the import- 
ance that I attach to specific safeguards 
as an insurance against anything going 
wrong. 

15,414. But a specific safeguard which 
is the special responsibility of the Gov- 
ernor and Governor-General really will 
not be able to take the place of the good 
faith and common sense of the different 
persons engaged in it? — It is a very 
different type of thing, is it not? It is 
vei’y difficult to compare the two; they 
are not really in pari materia. I do 
not think I can say anything more than 
1 have just said, namely, that goodwill 
is what is going to make everything 
work, but accepting all that, I still say 
that supposing on one side or the other 
goodwill is not forthcoming, then I think 
these powers can be very effective. 

15,416. You think they can. Let us 
hope it will not take place, but let us 
put the case in which there will be a 
responsible Government, either in a Pro- 
vince or in the Centre, who would decide 
to exercise unfair administrative dis- 
crimination against British trade. I 
know the Secretary of State wants to ex- 
clude trade for the moment, so I will say 
against British Companies. Supposing 
there was such a case, does he really 
think paragraphs 70 and 18, even when 
they are amended in the way he hopes, 
will be really effective? There would be 
really nothitig to be done if the adminis- 
trations were intent upon unfair dis- 
crimination ? — No ; I should not at all 
say that. T am not quite clear what kind 
of discrimination Lord Salisbury means. 
It is very difficult to deal with a ques- 
tion in the general. If Lord Salisbury 
would give me specific examples of the 
kind of discrimination he has in mind, 
I think I could show him that the Gov- 
ernor-General’s intervention would be 
effective. 

15,416. I suppose it would be in the 
power of the Governments either in the 
Provinces or in the Centre to make it 
very difficult for a British Company to 
19355 


operate in India by administrative regu- 
lations, or even more subtly by instruct- 
ing their officers to put difficulties in the 
way? — But what sort of administrative 
regulations? Here again I find it very 
difficult to convince Lord Salisbury, if 
I do not know what is the specific danger 
that he has in mind. Setting aside for 
the moment subtle propaganda, could he 
give me an instance of the kind of regu- 
lations that he has in mind? 

Marquess of Zetland."] Might I put a 
case? 

Marquess of Salisbury.] If you please. 

Marquess of Zetland. 

15.417. The sort of case I have 
had in my mind is this. Sup- 
posing a Provincial Government calls for 
tenders, it may be for the Public Works 
Department, for contracts for road 
making or building or anything of that 
kind, and supposing tenders are put in 
by both Indian and British firms, and 
supposing that the British tender on its 
merits is quite obviously the best, but 
supposing it is not accepted by the Pro- 
vincial Government, but a tender by a 
purely Indian firm is accepted, it seems 
to me that that is the sort of case of 
discrimination which might arise. Would 
the Governor in those circumstances be 
justified in calling for the tenders, ex- 
amining them and saving ‘ No, on the 
merits of the case, it is quite clear that 
the tender put in by the British firm is 
the most advantageous to the Provincial 
Government ” and for that reason, and 
for that reason alone, laying down that 
the British tender would have to be ac- 
cepted? — Certainly, if it was a serious 
case. I could quite imagine that there 
might be doubtful cases, in which it was 
very difficult for the Governor to convince 
himself that the tender had been given 
we will say, on racial lines, but if it was 
a serious case, then I should say, it 
would be the duty of the Governor to 
intervene. 

Sir Austin CKambcrlain. 

15.418. Suppose the Governor found 
that tenders were awarded to Indian 
firms, irrespective of price, I suppose you 
would hold that that was discrimination, 
and that the Governor should interfere? 
— I should think certainly, in a case of 
that kind, the Governor would demand 
an enquiry and would satisfy himself or 
not satisfy himself that there had been 
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discrimination. If he was satisfied that 
there had been discrimination, he would 
intervene. 

15,419'. Take the case where tenders are 
not called for publicly, but wvhere it is 
alleged that the Government, having 
both Indian and British firms well fitted 
to tender, calls for tenders from the 
Indian firms only. Would that be an 
occasion for the Governor to act ? — I 
would certainly say it would be a case 
for the Governor to hold an enquiry and 
satisfy himself whether or not there had 
been discrimination. 

15.420. If he found there had been dis- 
crimination, he would cancel the con- 
tract P — ^I could not hear. 

15.421. Would it be within his power 
if, as a result of the enquiry, he found 
there had been discrimination, to cancel 
the contract? — His power is unlimited 
and undefined. 

15.422. Could he hold up the contract 
pending an enquiry? — ^Yes. 

Marquess of Salisbury. 

15.423. I think one can see that if the 
Government considered nothing but 
tenders from Indian Companies, the 
Governor might intervene, but, if it was 
a case not quite so blatant as that, but 
where the Indian Government obviously 
preferred on several occasions an inferior 
Indian tender to a better British one, do 
you think it would be practical, as a 
matter of fact, for the Governor to inter- 
fere ? — I think it must depend upon (what 
importance the Governor himself attaches 
to the particular case. I can quite 
imagine (in fact I admitted it just now 
to LoimI Zetland^ that there may be very 
difficult borderline cases, in which it 
.would be difficult for anyone to say 
whether this or that tender had been 
accepted for this or that reason, but I 
am assuming that where it really was -a 
case of serious discrimination the 
Governor would certainly have his atten- 
tion called to it. These are not the 
things that happen without anybody 
knowing about them at all, and in that 
case, the Governor should intervene. 

Marquess of Zetland. 

15,424. The position of the Governor 
would surely be a very difficult one in a 
case of that kind, would it not?— That 
is a matter of opinion. We can all give 
an equally good opinion on a point of 
that kind. 


Mr. Zafrulla Khan. 

15.425. What would Lord Zetland pro- 
pose on that? — Perhaps I might follow 
up Mr. Zafrulla Khan’s question. I do 
not know what Lord Zetland would pro- 
pose as an alternative? 

Marquess of Zetland. 

16.426. I beg your pardon? — I do not 
know what Lord Zetland would suggest 
as an alternative. 

Marquess of Zetland.'} I am not at the 
moment suggesting any alternative. I 
am discussing the proposals of the 
Government. 

Lord Hutchison of Montrose. 

16.427. Secretary of State, Lord 
Salisbury suggested just now that if 
tenders would put out to Oompanies 
domiciled in India, and the Government 
excluded companies from Great Britain, 
it would be a form of discrimination, bu't 
surely an Indian (Government might well, 
in order to get over unemployment, offer 
tenders to Indian Oompanies and exclude 
British Companies?— I do not think any- 
body is assuming that in every public 
tender in India British Companies from 
here would necessarily tender. That does 
not happen now. 

15.428. British Companies in India cer- 
tainly, but Lord Salisbury’s point rather 
was British Oompanies in Great Britain? 
—I did not take it to be so. 

Marquess of Salisbwry.} I did not 
moan that; I meant British Companies 
in India. 

Sir Austen Chamberlain. 

15.429. To get your position clear, 
Secretary of State, as I understand, you 
do intend to prevent, and believe you 
have taken the proper measures to pre- 
vent, improper discrimination between 
two companies incorporated in India on 
any ground of race?— Yes. 

15.430. But you would not treat it as 
an improper discrimination, as I under- 
stand your White Paper, if the Indian 
Government, to encourage the growth or 
creation of an industry in India, placed 
an order with a company, whether 
British or Indian, incorporated in India, 
and, impartially as between those two, 
but excluded companies established else- 
where, even though they were established 
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in the United Kiingdom? — Certainly I 
should not regard that as discrimina- 
tion. y r. 

Major Attlee. 

15.431. May I follow that question up? 
Would yo-u regard it as discrimination if 
a Provincial Government restricted its 
tenders to companies operating in its o;wn 
Province? — I think it must be a case 
that must be judged on its merits, but 
my uninstructed view at the moment 
would be that it need not necessarily be 
discrimination any more than it is dis- 
crimination in t^i® case of a great local 
authority here giving a preference to 
industry within its borders. 

Mr. M. B. Jayaher. 

15.432. Is the Secretary of States aware 
that at present the policy of many Pro- 
vincial Governments is to purchase their 
stores from factories established under 
their own supervision? For instance, the 
Punjab Government buys its stores from 
places which are under the direct super- 
vision of the Punjab Government and in 
which those articles are manufactured? — 
1 think that is so. 

Hr. Shafa'at Ahmad Khan. 

15.433. Other Provinces do the same, 
I think? — Yes; that is not the kind of 
discrimination that we are contemplat- 
ing in these Proposals. That is some- 
thing diiferent. 

Sir Ahhar 'Ey dart. 

16.434. Then that would not be im- 
plied in making incorporation of com- 
panies Federal? — It all goes to show, Sir 
Akbar, that those cases must all be 
judged upon their merits, but, generally 
speaking, I can see no objection to a 
local government giving preference in 
certain cases to works of certain kinds. 
That is not the kind of discrimination 
that we are attempting to meet and to 
protect ourselves against in the Pro- 
posals. 

Mr. ilf. B. Jayakcr. 

15.435. This is what you mean, Secre- 
taiT of Stato, four lines below : “ It is 
not intended to interfere with freedom 
of contract ”? — No, Mr. Jayaker, that is 
a somewhat different point. For in- 
stance, people coming into a partnership, 
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or drawing up Articles of Association; 
it IS all that category of cases that we 
have in mind there. 

15.436. You do not mean to refer to 
the freedom of a Provincial Government 
to enter into a contract with a manufac- 
turing company on such terms as the Pro- 
vincial Government likes. That would be 
eluded in it, would it not? — No. This 
was another category of cases that we 
Ifad in mind. 

Marquess of Beading. 

16.437. I want to be clear, if I can, on 
the matter of so-called discrimination, 
which IS to be permitted, that is to say, 
it applies only to companies incorporated 
aft^r there has been some law granting 
a bounty or a subsidy? — ^Yes. 

15.438. As I understand what you pro- 
pose here, the only exception to be made 
to your general rule against discrimina- 
tion is that in regard to companies not 
yet incorporated in India, if they do 
become incorporated in India after the 
granting of the bounty and subsidy, and 
for the purpose of getting the benefit of 
that bounty or subsidy, then they may 
be made subject to these conditions, that 
is, putting it briefly, to the rupee capital, 
to the number of directors and also to 
facilities for training of Indians. Those 
are the only exceptions you make, are 
they not? — ^Yes, with this one reservation, 
the company need not necessarily become 
incorporated in India. The phrase iwe 
use is, company trading in India.’^ 

15.439. Yes, but I thought one of the 
conditions was that it must be inoo-r- 
porated in India? — No, that is not so. 

Sir Pkiroze Sethna."] But if it is to get 
the benefit of any bounties. 

Marquess of Beading.'] If yon look at 
the beginning of paragraph (2), where 
you are dealing with the conditions — — ? 
— It is for a new Company, Lord 
Reading. 

15.440. I said so. I said a Company 
incorporated after the grant of a bounty 
or subsidy? — Yes, that is right. 

15.441. That is what I was putting to 
you. Those three conditions apply? — 
Yes. 

15.442. That, I understand, is only 
done for one purpose; that is to say, 
when in India there has been a grant 
of a bounty or subsidy which would apply 
to all Companies trading in India and 
incorporated in India, it is to prevent 
C/Ompanios incorporating themselves in 

2 T 4 
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India for the purpose of getting a bounty 
or subsidy that these three conditions 
are imposed? — ^Yes, 

15.443. I may remind you that that 
was the very question which was raised 
with the Manchester Chamber of Com- 
merce and that was the question which 
was put to them, and they agreed that 
that £was not unreasonable? — Yes, I was 
much interested in their answer; I was 
not surprised at it; but this, generally 
speaking, is the (proposal that was made 
hy the External Capital Committee, and 
I think during the last two or three 
years in our discussions it has been 
generally oecepted, anyhow by a great 
many people. 

15.444. They gave these answers to 
Questions 15,270 and 15,271 quite defi- 
nitely, that they did not regard it as 
unreasonable. The only other point that 
1 wanted to ask you about, because 
it is to some extent new, is this. It is 
with reference to ships and shipping. I 
do not want to go into it in any -detail. 
The substance of your expansion of the 
meaning of the term ** Discrimination ” 
is so as to include ships and shipping 
and British sailors, from captains down- 
wards, who are trading in those ships, 
so as to give them protection. That is 
the object of it, is it not? — ^The object of 
it is not to include any new categories. 
We had always intended to include ship- 
ping, but the lawyers told me (I do not 
know whether Lord Reading will confirm 
their view) that a ship has a curious 
entity in the field of law; it is neither a 
person nor a Company, and you can do 
things with ships that you cannot do 
with peoples and Companies; therefore 
you must mention ships by name. 

15.445. You have really only expanded 
the language for the purpose of making 
clear the interpretation that must be 
put upon it; it is nothing more than 
that? — ^Nothing more at all. 

Lord JRanheillour, 

15.446. Only one or two points, (Secre- 
tary of State. In paragraph 5 you say : 

It is intended that appropriate pro- 
visions should Ibe insert^ in the Con- 
stitution Act the effect that a Con- 
vention to this end concluded between 
India and a Dominion would operate to 
make applicable to the citizens of that 
Dominion the provisions relating to 
British subjects domiciled in the United 


Kingdom.’’ Am I right in supposing 
that by such a Convention between India 
and the Dominion these paragraphs 
already relating to the United Kingdom 
could be embodied as a whole, but neither 
with addition nor subtraction ; they could 
not make the position of a Dominion 
more or less favourable than that of the 
United Kingdom? — I should not like to 
sa^ that an agreement between India and 
a Dominion must necessarily take exactly 
this form. We were anxious, however, 
to put in an onabling clause to sliow that 
we should welcome the accession of 
Dominions provided that India and the 
Dominions agree upon these linos. It is 
more in the nature of a pointer than a 
definite condition that they can only 
accede upon this or that ex])licit term 

15.447. But would it be possible to 
give the Dominion or to give the Unite<l 
Kingdom preferential treatment in such 
Conventions? — ^I can imagine- that India 
might make different agreements with 
different Dominions; but what wo were 
anxious to show was that this was the 
.pattern agreement so far as reciprocity 
goes, in our view. 

15.448. You will not suppose I am sug- 
gesting it as at all likely, but take a 
possible instance. Could they make a 
recfiprocal agreement with the Irish Free 
State to the detriment of the United 
Kingdom P — ^We are not dealing, of 
course, with tariff questions no-w, and 
offhand I cannot think of what kind of 
agreement of that kind they could mafce^ 
Lord Rankeillour, if you take the basis 
of the asireeinent between Groat Britain 
and India, the basis of full reciprocity, 
I do not see how any Dominion oould 
get a better agreement than that, 

15.449. No. I do not want to argue 
the merits ; I was upon tho construction 
of it more or less. The words say that 
a Convention might operate to make 
ajjplicable to the citizens of that Do- 
minion the provisions relating to British 
subjects domiciled in the United King- 
dom. Those words on the faco of them 
might be construed as meaning those pro- 
visions and no more and no loss ? — They 
oould not mean that; it is not intended 
to mean that. It might mean less, but 
I cannot contemplate it meaning more. 

16.450. In fact those words would ex- 
clude its meaning more? — No, tihe words 
would exclude nothing, but I cannot con- 
ceive of any agreement that would mean 
more. 




JOINT OOMMITTEE ON INDIAN GONSTITUTIONAIi EJBSFOBM 


1309 


6® Novenibris, 1933.] The Right Hon. Sir Samued Hoaee, Bt., G.B.E., [Continued. 
O.M.G., M.P., Sir Malcolm Hatley, G.O.S.I., G.C.I.E., and Sir Pindlater 
Stewart, K.O.B., K.C.I.E., C.S.I. 


15.451. I do not want to pursue that 
further. Then I have got a little diffi- 
culty in construing sub-paragraph (vi) 
of paragraph (2). Sub-paragraph (vii) 
begins by saying that “ The provisions 
indicated above will be subject to two 
other forms of exception or qualifica- 
tion”; that is, among others, sub-para- 
graph (vi) will be subject to two forms of 
exception or qualification? — Yes. 

15.452. Then when you come to para- 
graph (2) it reads as follows — I am leav- 
ing out words which are in a sentence 
in a bracket: “It is proposed that an 
Act, which, with a view to the encourage- 
ment of trade or industry in British 
India, authorises the payment of grants, 
bounties or subsidies out of public 
funds ” ; then it says : “ may lawfully re- 
quire ” — then I leave out other words — 
“ or compliance with such conditions as 
to the composition of the Board of 
Directors or as to the facilities to be 
given for training of Indians, as may be 
prescribed by the Act,” Now what I 
want to know is whether, supposing a 
Bill or an Act prescribing such com- 
pliance is deemed by the Governor- 
General to be contrary to sub-paragraph 
(vi) above, wliich is going to prevail? — 
Sub-paragraph (vi) is unlimited. 

15.453. Sub-paragraph (vi) is unlimited 
and will certainly prevail over these 
words about compliance, etc.? — ^Yes, it 
will. 

15.454. The only other thing I want to 
ask is this : Having regard to the great 
complexity of this subject, would it be 
possible for the Secretary of State to 
bring up in a proper legal draft the pro- 
visions embodying these proposals, before 
the Committee reports? — I should not 
like to give the pledge offhand, but I 
will do my best. 

Sir Joseph Nall. 

15,456. Would you refer to sub-para- 
graph (iii)? I think you have made it 
clear that that reference to the British 
subject was to avoid discrimination 
against a Company which happened to 
have any British resident or person 
domiciled in Great Britain on its Board 
or as a shareholder. Under this sub- 
paragraph (iv) such a Company having 
one or more United Kingdom subject% 
associated with it would be regarded as 
complying with Indian law. Turning to 
paragraph , (2) as an exception, is it not 
the case that the bounties and subsidies 
to which paragraph (2) refers would be 


withheld in the case of a new Company 
or could be withheld in the case of a new 
Company which did have one or two 
United Kingdom persons on it? — ^Yes, 
that could be so. 

15.456. Therefore that would be a dis- 
crimination? — ^Yes. We have drawn 
attention to the exception that it would 
mean. 

15.457. I take it that this paragraph 
(2) is explaining what it meant by pro- 
posal 124? — ^Yes. 

15.458. Is it unreasonable to suggest 
that proposal 124 does in fact open up 
a new channel to discrimination? — No, 
it does not; it goes on with the present 
system. There are Companies now in 
India — I can recall one, a Flying Com- 
pany, that receives a subsidy and in 
which conditions of this kind do exist. 

15.459. That no United Kingdom resi- 
dent should be associated with it in any 
way? — ^I would not say/that, but that the 
capital should be a Rupee capital; the 
Company should he incorporated in 
India; the Directors would be such-and- 
such, and so on, just exactly as we do 
here with the Imperial Airways 
Company. 

15.460. I quite appreciate the inten- 
tion as indicated just now in answer to 
Lord Reading, but do these words not 
in fact enable a discrimination to be 
drawn between two new Companies, one 
of which may be wholly Indian ; thfe other 
may be Indian in general but may in 
fact include one or two United King- 
dom residents? — ^(Sir Malcolm Hailey.) 
The intention is that as regards new 
Companies all that the Legislature would 
say is that in order to earn a bounty or 
a subsidy you should have a certain com- 
position of capital, that is to say, Rupee 
capital^ and that your Directorate should 
be of a certain, class. It would not ex- 
tend to their being able to debar the 
Company from eligibility on the ground 
that they contain some proportion of 
British capital ox a certain number of 
British Directors. 

15.461. I appreciate that intention, but 
my point is that the Memorandum does 
not say so. Under the Memorandum 
paragraph (2) distinctly cancels the ipso 
facto provision in paragraph 3, sub- 
paragraph (iv), sow far as bounties are 
concerned in the case of new Oompanios. 
It may be a mistake, but I put it to 
the Witness that as the Memorandum is 
drawn and as proposal 124 is drawn they 
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do in fact enable that discrimmation as 
to domicile or birth to be enacted herci- 
after? — (Sir Samuel Eoare.) They do, 
and we accept that 3 and the Manchester 
Chamber of Commerce accepted it last 
Friday, 

Sir Joseph NalLJ With great respect, 
I do not think the Manchester Chamber 
of 'Commerce witnesses last Friday 
understood this discrimination which I 
am endeavouring to indicate is now 
possible. 

Earl of Derby,'] No, I do not think 
they did. 

Sir Austen Chamberlain, 

15.462. As I understand, Secretary of 
State, if it is the case of a new com- 
pany incorporated, not doing business in 
India before the Subsidies Act passled, 
the Subsidies Act might say that to earn 
the subsidy not only must the capital 
be rupee capital and the company incor- 
porated, be incorporated in India, .but 
that every shareholder must be resident 
in India or domiciled in India, and 
every servant and director of the com- 
pany domiciled in India? — Sir Austen’s 
question wae dealing only, was it not, 
with new companies after the Subsidies 
Act? 

15.463. Yes? — As our proposals stand 
now, there could be discrimination of 
that kind. 

Marquess of Beading,] Ts that so? T 
am very anxious to understand it, because 
if it is it would make a very great 
difference. As I understood it, the only 
point of exception is as a condition of 
eligibility for the grant o-f subsidy or 
bounty, three conditions may ibfe im- 
posed, but none of those conditions im- 
poses, first of all, that all thq share- 
holders must be Indian ; ^although I agree 
that there is no provision as regards the 
number of directors, I have always under- 
stood hitherto that the provision has been 
with regard to the number of directors 
a reasonable number, and certainly has 
never been held to include 'all the 
directors. I agree there is no con- 
dition of that kind. I thought it was 
going to be cleared up. 

Sir Joseph Nalh] Would Lord Read- 
ing allow me to ^uh it in this way? — 
The ipso facto provision in paragraph 
(3), subparagraph (iv), relates to the 
birth, colour, creed, and so on, of an 
individual. Paragraph (2) at the 


•bottom of page 5 says that that shall 
not apply in the case of bounties to new 
companies. 

Marquess of Bead mg, 1 I do not under- 
stand that. 

•Sir Joseph Nall,] Or it need not apply. 

Marquess of Beading,] I do not under- 
stand it so, because, if you look, the pro- 
vision that we were referring to about 
the ipso facto provision is in the case of a 
company which is or may hereafter be in- 
corporated in India, so, prima facie, it 
{would apply to that. Then, of course, 
you get to what we call the exception 
clause; that is the one relating to the 
grant of bounties and subsidies, but the 
only provision with regard to that is as 
to the condition of eligibility for a grant, 
bounty or subsidy. To that extent it is 
an exception. 

Sir Austen Chamberlain,] That excep- 
tion is that all the directors are Indian 
and all the shareholders are Indian. 

Marquess of Beading,] From the time 
this has been introduced there has been 
no question of all the shareholders being 
Indian. 

Witness,] What we have in mind are 
the recommendations of the External 
Capital Committee which reported in 
19^. I could have copies of it circulated 
to members of the Committee; but, if 
they will refer to it, they will find, on 
page 16, that these are the conditions 
that twere recommended by the Com- 
mittee, and these are the conditions we 
ourselves have in mind: (1) Roasonable 
facilities to be granted for the training of 
Indians; (2) in the case of a public com- 
pany that it should be formed and regis- 
tered under the Indian Companies Act; 
(3) that it has a share capital, the 
amount of which is expressed in the 
Memorandum of Association in rupees; 
and (4) that such proportion of the 
Directors as Government may prescribe 
consist of Indians. 

Sir Austen Chamberlain. 

15,464. The iSecretaiTr of State will ob- 
serve that he has omitted the qualifying 
adjective reasonable ” from before 

facilities.” It may be only an over- 
sight; and that there is nothing to say 
la proportion of the Board of Directors. 
He says they may make what rules they 
like about the composition of the Board 
of Directors?— Yes; I think that may he 
an« error in drafting. In any case, Sir 
Austen will see that these conditions are 



JOINT OOMMITTEB ON INDIAN CONSTITUTIONAL REFORM 


1311 


6® Novemhris, 1933.] The Right Hon. Sir Samuesl Hoaeb, Bt., G.B.E., [Contmued. 
O.M.G., M.P., Sir Malcolm Hailey, G.C.S.I., G.C.I.E., and Sir Findlater 
Stewart, K.O.B., K.C.I.E., C.S.I. 


not conditions in the air, but they must 
be specifically prescribed in the actual 
Subsidies Act. 

15.465. Yes. I have been very much 
alarmed about the possible abuse of these 
spbsidies in consequence of certain ques- 
tions put in the proceedings before this 
Committee; and therefore I think it is 
very necessary that the Government 
should express their meaning precisely; 
and that iwe should have, if we can, the 
exact terms in which they mean to grant 
this liberty? — will certainly take note 
of what Sir Austen has just said. 

Sir Joseph Nall. 

15.466. I do not want to prolong the 
proceedings; but I do want to ask the 
Secretary of State, finally, this: If (iii) 
and (iv) definitely mean that a person 
born or domiciled in this country is, for 
the purpose of the new company men- 
tioned in sub-paragraph (iv) definitely to 
be regarded as complying with a provi- 
sion relating to Indians, then it .would 
seem that that (iv) ipso facto provision 
definitely has cancelled this sub-para- 
graph which says: The provisions in- 
dicated above will be subject to two 
other forms of exception or qualification,'' 
one of which is that in relation to ex- 
ceptions in regard to bounties and sub- 
sidies the provisions of sub-paragraph 
(iv) shall not apply. I do not want to 
pursue it, but I hope the Secretary of 
State will be good enough further to re- 
view this Memorandum, as apparently the 
intention of the Report he has just read 
to the Committee is not, in fact, referred 
to or embodied in the Memorandum? — 
'Vjfe might make a reference to the Re- 
port of the Committee perhaps before we 
settle it. 

Mr. M. B. Jayaher. 

16.467. May I point out to the Secre- 
tary of State that the ipso facto clause 
by its terms is subject to the special pro- 
vision as regards bounties and subsidies? 
— Exactly; that is what I have said. 

♦ Sir Beginald Craddock. 

15.468. There is only one point I 
would like to put to the Secretary of 
State, because I do not quite under- 
stand what is covered exactly. I will 
ask him to look at paragraph 3, sub-para- 
^raph (ii) (5) of the Memorandum. 
Hitherto the discussion has been chiefly 
on the effect of the bounties clause, but 


at the present moment, or when this 
Constitution Act is passed, will it be pos- 
sible for the Indian Government to re- 
quire the companies incorporated in the 
United Kingdom, sterling companies, to 
convert themselves into rupee companies ? 
There are many sterling companies in 
England now who are trading in India 
in one form or another. Will it be pos- 
sible for them to he required to convert 
their capital from sterling into rupees? 
— No; and I cannot see, even if the 
Federal Government wished to do that, 
how they could do it. If Sir Reginald 
Craddock will look at sub-paragraph (iii) 
he will see that any attempt of that kind 
would be ultra vires. 

15.469. Would it be a statutory dis- 
ability based upon domicile because an 
Indian Company incorporated in India 
would have rupee capital as a matter of 
course ? — Anyhow, I think it is thoroughly 
well covered in the Memorandum. If it 
is not, it would be certainly covered in 
any Act of Parliament. 

Miss Bickford. 

15.470. If in any future Subsidies Act 
which would lay down certain conditions 
such as are outlined both in the Memo- 
randum and in the White Paper, 
supposing one of those conditions were 
that all the directors had to be of Indian 
nationality, .would not thon that Act be 
in^ itself discriminatory ? — I think it 
might be. It would depend upon the 
provisions in the Act. If it were, of 
course nothing derogates from the power 
of the Governor-General and the Governor 
to intervene in their field of special re- 
sponsibilities. 

15.471. Therefore, if it were held to be 
discriminatory, all the other protections 
as to discriminatory legislation would at 
once apply? — ^Yes. 

Marquess of Salishnry. 

15.472. I only .want to ask the Secre- 
tary of State this question. He and I 
agreed how very complicated this matter 
was at the beginning. I am sure the 
Committee, if I may say so, would very 
much appreciate it if he could let us have 
the actual draft of the sort of clauses he 
contemplates— ^the bounty clauses. Lord 
Ranlcoillour has already suggested it to 
him?— Lord Rankeillour asked me a 
similar question, and I said that at some 

^time or other I would certainly try to 
do so. I could not do it offhand. 
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15.473. Perhaps you would consider 
that, would you? — Certainly. 

Sir John Wardlaw-Milne, 

15.474. The questions I specially wanted 
to ask the Secretary of State are those 
which have been partly put by Sir Joseph 
Nall, and I understand that Sir Samuel 
is going to reconsider Clause (2), in which 
case I will not pursue that matter any 
further? — Yes; but do not let us talk 
about a clause here. We are dealing with 
a Memorandum, and I should like to 
make it quite clear that what we are try- 
ing to do in the Memorandum is not to 
set out a series of clauses of an Act of 
Parliament, but to show the Committee 
our intentions. Those being our inten- 
tions, !we should then hope to put them 
into statutory form in due course. 

15.475. I am sorry; I used the wrong 
word when I said “ clause.” If you are 
going to reconsider that question of 
directors and reasonable facilities, I do 
not want to carry the matter any further. 

I wanted, however, Secretary of State, to 
ask you a question regarding the re- 
ciprocal part of the Memorandum which 
is contained in sub-paragraph (v). I do 
not desire to raise any objection to it, 
except to ask you whether you have con- 
sidered in exactly this form it is actually 
equal in its effect. For example, what is 
in my mind is this: Is it not possible 
that in this country it might be neces- 
sary, say, in the case of companies which 
make armaments, to stipulate that such 
companies making armaments, and at the 
same time perhaps making other kinds of 
steel or iron work, might have to be 
British companies domiciled in this coun- 
try? That would be a natural condition, 

I suggest, to set up ; but is it not possible 
that India might say that these com- 
panies, because this exists in Great 
Britain, should be barred from tendering 
for ordinary materials in India? I do 
not know whether it has occurred to you, 
but it seems to me there is a possible 
loophole there. I only suggest it? — ^I will 
take note of what Sir John Wardlaw- 
Milne has just said. I think it is a point 
my advisers have had in mind. It is not 
new to me, but I will keep it in mind. 

16,476; I only ask for information, 
because I regret to say I am very igfaor- 
aiJt about it, but I take it paragraph 6 
is an entirely new proposal as regards 
the position between India and the Do-* 
minions? — Which paragraph? 


15.477. I do not refer to immigrants 
from the Dominions so much as to the 
position of Dominion Companies, or com- 
panies trading with India domiciled in 
the Dominions. As I understand this, in 
future whether they will be allowed to 
engage in the trade of India will entirely 
depend upon the agreement between the 
Dominions and India? — The Dominions, 
of course, are equally entitled with any 
British Nationals to the general protec- 
tion a^gainst discrimination and dis- 
ability. In the case, however, in which 
Great Britain, from the fact of its long 
association with India is receiving for 
itself reciprocal treatment with India 
there we felt that it was a matter of 
negotiation between the Dominions and 
the Government of India as to whether 
they should receive the additional ad- 
vantages of reciprocity or not. It is 
therefore for the Dominions to negotiate 
agreements with India either upon the 
lines upon wliich we are making this 
agreement or upon other lines. 

16.478. But in each case, it would have 
to be a separate agreement? — Yes. 

Mr. M. B, Jayaher, 

16.479. May I point out that what you 
are doing in that part of the memo- 
randum is in complete accord with the 
Report of the Second Round Table Con- 
ference at page 57? — That is so. 

15.480. Where it is stated : “It will 
be for the future Indian Legislature to 
decide whether and to what extent such 
rights should be accorded to others than 
individuals ordinarily resident in the 
United Kingdom or companies registered 
there, subject, of course, to similar ri^ts 
being accorded to residents in India and 
to Indian Companies.” You are nowhere 
departing from what was at one time the 
understanding at the Round Table Con- 
ference? — That is so. 

Mr. ZafrvMa Khan,'] Except in one 
particular to which attention will be 
drawn ? 

(Sir John Wardlaw^Milne, 

16.481. 1 am not suggesting you ^ are 
departing in any way from the Round 
Table Conference, but I was particularly 
interested in what was to be uhe position 
of the Dominions; and the Round Table 
Conference, if I may say so, with great 
respect, does not perhaps affect their 
Views of the matter. I only wanted to 
know whether this was a new proposal? 
— do not want to be pedantic about 
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words. It is not a completely new pro- 
posal; it is a proposal that we have dis- 
cussed a good deal within the last two 
or three years. 

15.482. 'On paragraph 6, you mention a 
difficulty of which you give an illustra- 
tion at the end, about prescribing addi- 
tional qualifications for new entrants to 
professions ; but does not the word 

qualification ” really cover your diffi- 
culty? If qualifications could be estab- 
lished, the fact of a local knowledge of 
some sort being required, whatever the 
profession, would operate equally with 
anybody who applied, would it not? The 
qualification clause appears to me to 
cover it? — The point in our mind was 
this ; In certain cases, the British quali- 
fication would not ‘be sufficient in itself. 
Take, for instance, the case of an 
accountant. It might be necessary for 
an accountant to have a certain know- 
ledge of Indian Company Law. It would 
also be necessary for a pilot to have, not 
only a knowledge of seamanship, but also 
a knowledge of the tidal .waters in which 
he was acting. It might also be neces- 
sary for a Mines Manager to have a 
knowledge of the Indian Mining Legis- 
lation. It is cases of that kind that we 
have in mind. 

Sir John Wardlaw-Milne.'] I thought 
perhaps the basic qualification would 
cover all applicants and the rest would 
follow, but I do not press it. I see your 
difficulty. 

Marquess of Beading. 

15.483. May I ask a question upon 
that? I notice the words are very wide 
in paragraph 6, the paragraph to which 
Sir John Wardlaw-Milne has called 
attention. “It is clearly reasonable that 
India should be in a position to require 
additional qualifications from new en- 
trants to professions which are justi- 
fied by the special needs of Indian condi- 
tions.” Does that language apply to 
the Bar? The language is wide enough 
to cover it? — As Lord Reading knows, 
the position with regard to the Bar, X 
think, is that no English barrister has 
the right to practise in India at all. He 
has first to be made an advocate and 
then he has to got certain other qualifica- 
tions? — (Sir Malcolm Hailey,) The High 
Courts merely admit barristers as advo- 
cates who comply with certain condi- 
tions such as having studied in chambers. 
They do that under their owh powers. 


15.484. That applies to all Members of 
the Bar, or the Legal Profession. It is 
not especially applicable to the English 
Bar? — (Sir Samuel Hoare.) *It does 
exactly what we have in mind here; it 
adds something to an English qualifica- 
tion. 

15.485. It IS not intended to do more 
than that; there have been questions dis- 
cussed at considerable length about that? 
— I do not follow how that differs from 
the cases I have just given about the 
pilots and accountants, and so on. In 
e^ich case, something more is required in 
India than would qualify the particular 
professional man here. 

Lt.-Ool. Sir H, Gidney. 

15.486. It is not so in Medicine? — I 
was dealing with cases like those I men- 
tioned. 

Sir Hubert Carr. 

15.487. Might I put a further question 
to the Secretary of State on that because 
it is of such tremendous importance to 
the British professional man in "India,, 
and it seems to me, in regard to the 
additional qualifications, that what we^ 
should object to would be if Indian 
qualifications had to be gained when. 
British qualifications had been granted 
for identical purposes.? — I could not quite 
hear. 

15.488. If Indian qualifications had td 
be gained for the identical purpose for 
which British qualifications had been 
granted?— Yes. 

16.489. May I illustrate it? — ^The 
Memorandum takes pilots. To enter the 
pilot service, one requires a qualifica- 
tion from the Board of Trade? — Yes, 

15.490. In addition they have to serve 
as leadsmen and gain their experience 
and become fully qualified pilots before 
they can handle a vessel. What we 
wished to guard against was that the 
Board of Trade original certificate which 
qualified thorn for the Pilot Service 
should not be accepted in India, but that 
some future Legislature might say; 
“ Only those who hold an Indian Boaid 
of Trade Certificate shall be qualified for 
the Pilot Service ”?— The practical diffi- 
culty is to find accurate language with 
which to carry out Sir Hubert Carr’s 
intention. If ho could help us in the 
way of finding a formula w© should bo 
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very much obliged* What we have in 
mind IS not the kind, of discrimination, 
an example of which he has just men- 
tioned, but the permission to the Indian 
Government to impose the additional 
necessarj^ qualifications of which I have 
just ventured to give some examples. 

Sir John Wardlaw-Milne.'] That is why 
I ventured to use the words “ basic 
qualifications.” 

Sir Hubert Carr.'] We do not want to 
have to duplicate them in India if they 
have been gained in England. 

Lt.-Col. Sir R, Gidney.] I apeak sub- 
ject to correction, but I believe I am 
correct in stating that at present the 
only certificate accepted by the Pilot 
Service in India and Burma is the Board 
of Trade •Certificate in London and 
nothing else. 

Mr. Zafrulla Khan.] What we are 
discussing is what may happen in the 
future. 

Dr. 8hafa^ at Ahmad Kh<m. 

15;i491. It may be necessary to ha^e 
additional qualifications P — I think that 
may be so. 

Lieut .-Colonel Sir H. Gidney, 

16.492. To follow up Sir Hubert Carr’s 
^question you come later on to reci- 
procity in examination .J’ — I do not quite 
follow that point. 

Sir Hubert Carr.] I have further 
questions on the professions when my 
turn comes. 

Chairman.] I do not know whether 
you wish to go any further in that 
matter nowP 

iSir Hubert Oarr.] No, not until my 
turn comes. 

Mr. Morgan Jones* 

16.493. May I ask you one general 
question in regard to these provisos, 
Secretary of State? Is there any pre- 
cedent for these in connection with the 
Constitution Acts applied to other parts 
of the Dominions? — Offhand I could 
not say whether there was or there was 
not. I would imagine there was not, 
and I would say the reason why we 
include them in an Indian Constitution 
Act is due to the nature of the partner- 
ship between British and Indian trade 
oyer many years. The position is quite 
different as compared with that of any 
other Dominion, if you take the great 
British interests that have been created 
during the last 160 years. 


16,494. As I see it, Sir Samuel, you 
provide in respect of two forms of taxa- 
tion. You provide against taxation 
generally and against discriminatory 
taxation. Let me leave discriminatory 
taxation alone for the moment. Will 
you turn to paragraph 3? It is only 
discriminatory taxation. 

16,496. Then perhaps I am entirely 
wrong in my reading of the position. 
If you look at paragraph 3, you will 
find in (li) (b) (i will i-ead the super- 
scription first): ‘‘As regards Bntish 
subjects domiciled in the United 
Kingdom in so far as they are not covered 
by Clause (j) it is intended subject to 

what is said in Clause (v) (h) to 

provide a special form of protection for 
British subjects domiciled in the United 
Kingdom, in respect of the following 
matters,” and then follow the matters, 
and the first matter is taxation. Then 
you define taxation, “ ‘ Taxation ’ ” (we 
are told) “ is intended to cover imposts 
of all kinds, including, for example, 
rates and cesses.” Am I right in sup- 
posing that that means that a Britisher 
carying on business in India but not 
domiciled in India is exempted in respect 
of taxation? — ^No. 

16.496. I am glad to hear it? — ^No such 
luck for him. If Mr. Morgan Jones will 
look at the limiting words at the end 
of the Clause, he will see “ against 
statutory disabilities based upon domicile, 
residence, duration of residence, lan- 
guage, race, religion or place of birth.” 
That restricts the field of taxation. 

15.497. I may have misread it? — ^It 
simply means you cannot tax a man in 
those resipecde more because he is a 
Britisher. 

15.498. If that is the explanation I am 
very much obliged, but I confess I h^ve 
read it over and over again, and that 
is the impression I got from it? — 1 am 
afraid that is perhaps inevitable in a 
Memorandum covering a wide field, but 
it is definitely our intentioxi that it 
should be entirely restricted to the field 
that I have just described to Mr. Morgan 
Jones. 

, 16,499. Thank you very much. That 
removes that point. On the point of 
discriminatory taxation, might I put a 
proposition like^ this to you, Sir 
Samuel? ^ There are at thi^ moment 
preferential rates given to British traders 
by the Indian Government. Is it not ‘ 
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true that as a result of Ottawa, certain 
preferences were given? Is not that so? 
— ^Yes. 

15.500. Suppose a future Indian Gov- 
ernment came to the conclusion that it 
would 'be in the interests of India to 
have a system of complete free trade, 
that would mean doing away with the 
Imperial Preferences, would it not? — I 
am quite ready to go on with Mr. 
Morgan Jones with these questions and 
answers, but we did agree at the be- 
ginning of to-day’s proceedings (I am 
not sure whether he was in the room 
at the time) that we would leave tariff 
questions to a separate discussion. Sub- 
ject to what he may say, I think that 
that would be the better course because 
there are a number of issues connected 
with the tariff question, of which these 
are some. 

15.501. If the Secretary of State thinks 
that IS a more convenienb course, I will 
be glad to leave it. It is my fault, I 
dare say, but I really failed to under- 
stand the answer given to Lord 
Rankeillour a few moments ago. I do 
not quite understand the exact meaning 
of that last sentence in paragraph 5. 
As I understand it (I am giving my 
interpretation of it) it is open to the 
future Indian Government to arrive at a 
Convention with, shall we say, the 
Canadian Government in regard to their 
respective subjects? — ^Yes. 

15.502. What is the effect of that last 
sentence upon such an agreement or 
Convention? — None, I would say. 

15.503. What is the meaning of the 
words? — ^The meaning of it is that it is 
a means, more than anything else, of 
drawing the attention of India and the 
Dominions Governments to the advantage 
of making ajzree'^ortc of tb\s kind, but 
we tie neit >.;*!* l'io Do:‘. iiiomn Govern- 
ments to attemi^t to make the agree- 
ment, nor do wo tie the Government of 
India to make the agreement if the offer 
is made; it is simply an enabling proviso, 
and it may be that, having no statutory 
force, the reasons against putting it into 
an Act of Parliament are greater than 
the reasons for including it. There is 
something, however, to be said for 
putting it in, to show that we are con- 
templating the picture of the future as 
an Imperial picture, and that we are 
not ignoring the point 5f view of the 
Dominions. 


15,604. Supposing the effect of such a 
Convention were to place the citizens of 
Canada, shall we say, in a position less 
favourable than the position of the 
citizens of this country. Does not the 
last sentence mean that in spite of that 
they will be entitled to the same pro- 
visions as relate to British subjects 
domiciled in the United Kingdom? — ^No. 

I would say that it does not mean that, 
but if there is any uncertainty about it, 
we will make it quite clear in any future 
draft that it does not mean that. 

Mr. Morgan Jones,'] Then I will not 
press that. 

Lord Bankeillour, 

15.505. On this. Secretary of State, do 
I understand from what you have now 
said that this is really a superfluous pro- 
vision? You spotke of it as a pointer^ 
Could they make such a convention with- 
out this provisio-n? — ^Yes, I think they 
could; but I am not sure that I would 
use the word superfluous,” because I 
did say there was an advantage in a. 

.clause of this kind in drawing attention 
to the Dominion position. Importance 
is attached to it by a good many people.. 

Marquess of Beading, 

15.506. Would not the effect, Sir 
Samuel, be that, assuming they did 
(enter into- agreement which, sub- 
stantially, was to the same effect as pro- 
vided in the Constitution under these 
clauses, those provisions of the Constitu- 
tion would be made applicable to them ? — 
Yes. 

15.507. It depends entirely upon their 
coming to an agreement? — ^Yes. 

15.508. If they arrive at an agreement, 
they get the benefit of the statutory pro- 
visions in the convention? — That is 
exactly so. 

Mr. Morgan Jones, 

15.509. And, if they do not arrive at 
a convention, what is their position? 
Do you protect a citizen of the Empire 
outside the United Kingdom? — Wo pro- 
tect the citizens of the Empire under tho 
general protection of Clause 122; but we 
cannot guarantee to a citizen of tho 
Empire the special advantages that arise 
out of a treaty of reciprocity. 

15.510. So that actually (forgive m© 
again if I am .wrong) the effect of these 
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proirisos IS, first and foremost and, in- 
deed, simply, to protect the citizens of 
the United Kingdom? — Yes, that is so. 

15.511. And it is a matter for the 
citizens of Canada and Australia to fend 
for themselves? — ^Yesj upon this field. I 
have said already that they get the 
general protection under Clause 122, 
namely, that there can be no disability 
or discrimination imposed upon any sub- 
ject of the Crown. 

Dr. Shafa^at Ahmad Khan. 

15.512. But it does not apply to those 
companies or persons which are at the 
present time operating in India? — No. 

15.513. It only applies to future com- 
panies or persons? — ^Tes. 

Sir Austen Ghamherlain, 

15,614. Secretary of State, you provide 
that people domiciled in this country 
shall have a right of free entry in India, 
suibject to ordinary treatment? — Yes. 

15.515. You do not mean to say that 
your clause is wide enough to give free 
entry to India to the citizens of a 
Dominion which refuses free entry to 
Indians in that Dominion? — Sir Austen 
has put in the form of a question exactly 
what is in my mind and exactly what is 
the justification for drawing this dis- 
tinction between British Nationals of the 
United Kingdom and Nationals of the 
Dominions. 

(Major Attlee. 

15.516. Just one further question upon 
that. I am clear now as to the position 
with regard to the United Kingdom and 
the Dominions. How about the other 
parts of the Empire? There is no un- 
restricted entrance, is there, for people 
from other parts of the Empire, say, 
Kenya, for instance? — ^The protection is 
purely to the United Kingdom. 

Sir John Wardlav>-Milne.'2 Purely? 

Major Attlee. 

16.517. Therefore I take it that it 
would be open to the Government of 
India to enter into negotiations, let us 
say, with any of the East ^frican 
Colonies, and to make reciprocal agree- 
ments, presumably, through the Colonial 
Ofl&ce in the same way as they do iwith 
the Dominions? — ^As Major Attlee says, 
through the ColoniaA OfiSice. 


Archbishop of Canterhury."} It would 
appear that they could not do it except 
through the Colonial OfiS.ce in this 
country. 

Major Attlee.'] Quite. 

Marquess of Beading.] Except by per- 
mission of the Secretary of State. 

Sir Austen Chamberlain 

15.518. Secretary of State, I want to 
come back to the question of subsidies 
and the exceptions in regard to bounties 
and subsidies. The purpose of the excep- 
tion IS set out in the second line. The 
purpose is the encouragement of trade 
or industry in British India? I am 
quoting from Paragraph (2) of your 
Memorandum ? — ^Yes. 

15.519. Will you explain to me, that 
being the purpose, why you distinguish 
between existing companies and future 
companies? “ For the encouragement of 
trade or industry in British India. I 
can quite understand that they must 
have the right to give a subsidy to a 
trader or company established in India 
and manufacturing there, for instance, 
and to refuse to another British trader 
who is manufacturing outside India; but 
why is it necessary on the ground of 
the date of their incorporation to dis- 
tinguish 'between two British companies 
both manufacturing in India, or between 
an Indian company and a British com- 
pany both manufacturing in India? — ^We 
have felt that a distinction ought to be 
made, for this reason, that existing com- 
panies have been working along existing 
lines for many generations, and that 
therefore you have got to 'be extremely 
careful in altering the conditions under 
which they are operating. It seemed to 
us therefore to be the fair thing to do 
to make the change when the Act is 
actually passed. A period of time elapses; 
they have warning of the new conditions; 
and it cannot be said that, having 
operated in India perhaps for many 
generations on certain lines, those lines 
have suddenly to be changed. * 

15.520. I am afraid I did not make 
my meaning clear. You would encourage 
industry in India by saying, ‘‘ We will 
give a subsidy from a future date to one 
class of firm that manufactures in India 
but not to another class of firm that 
manufactures in India ? — 1 think Sir 
Austen will see that we have to take two 
sides of the picture into account: on 
the one hand^he encouragement of In- 
dian industry, and on the other hand the 
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obligations, direct or indirect, that have 
grown Tip as a result of British companies 
operating in India for many generations. 

15,621. I am not questioning the pro- 
tection which you are affording to exist- 
ing companies, but what I am putting 
to you is that if you say a subsidy may 
be given to Indian companies, that is to 
say with Indian shareholders only, to 
new companies only if they are Indian 
and not if they are British, even though 
both manufacture in India and increase 
trade and employment, you are making 
& distinction which does not bear out 
the purpose of your preamble We feel 
in the matter of subsidies the future Gov- 
ernment of India must have a certain 
latitude. So far as I know, every Gov- 
ernment in the world which has ever 
given any subsidies at all has made con- 
ditions of this kind. For instance, we 
ourselves have made almost exactly simi- 
lar conditions in the case of a company 
that I was instrumental in forming at 
the Air Ministry, namely, Imperial Air- 
ways; there we make conditions about 
British eligibility and so on. I think it 
iwould 'be very greatly restricting the 
action of an Indian Government in the 
future if you tied its hands so tightly 
as really to give it little or no latitude 
in saying how its money should be spent. 
After all, the Government is voting 
money for this purpose. 

Mr. M, B. Jayalcer. 

15.522. Is it not a fact. Sir Samuel, 
that at the present moment the Indian 
Legislature has tHie right of attaching 
these conditions even when giving 
bounties to an existing Company? — ^That 
is so. 

Sir John Wardlaw-Milne. 

16.523. Would Sir Austen allow me to 
ask a supplementary question? Is it not 
the case that all you are asking the 
Britisli company to do is that if it wants 
the subsidy it must in fact establish a 
subsidiary company in India complying 
with the conditions that would apply to 
any Indian company that gets that sub- 
sidy? — ^That is the way it might work 
-out. 

Sir Austen Chamhcrlain,'] 'What 
exactly does that mean? The subsidiary 
Company may have the necessary condi- 
tions with which it is to comply : (1) that 
it should be incorporated in India, (2) 
that its capital should be stated in 


rupees, and (3) that its Board of 
Directors should consist entirely of 
Indians. 

Marquess of Beading.^ there is no such 
provision. 

Sir Austen Chamberlain. 

15.524. I do not say there has been 
such a provision, but I say that so far 
as this Memorandum which you have 
laid before us goes there is nothing to 
prevent that being made a condition .P — 
I thought I had made it clear that what 
we intended was to act upon the lines of 
the Report of the Committee that T 
quoted earlier this afternoon. 

15.525. I will put one final question. Is 
there no danger that the result of this 
provision, expressed as you have ex- 
pressed it, may b^ to crea'te a monopoly 
for existing Indian and British firms or 
Companies and prevent a new Company 
from starting? Take shipping: Would 
not this mean that no new British Ship- 
ping Company could ever get into the 
India trade if there was a subsidy 
attached? — No. Surely Sir Austen is 
really, if I may say so without offence, 
greatly magnifying this question. We 
are dealing only with Companies to which 
subsidies are given. 

Sir Austen Chamberlain. "] There is 
nothing more likely to draw a subsidy, 
I should have thouglit, than shipping; at 
any rate there is no trade in the xvorld 
generally which is probably more sub- 
sidised to-day, is there? I do not want 
to exaggerate, but if you can show that 
I am exaggerating I shall be very happy. 

Marquess of Beading.'} May I suggest 
that all that would have to ho done 
would bo to form a subsidiary Company 
comxDlying with the conditions, as is done 
now. 

Sir Austen Chamberlain. 

15.526. I do not know how that would 
api>ly to this? — But surely is not Lord 
Reading right? In a case of that kind 
it will be possible for a Briti.sh Company 
to form an Indian subsidiary Company 
and to conform to those conditions. For 
instance, I am remindatl (I had forgotten 
it until Sir Malcolm Hailey reminded 
mo of it) that it is exactly what has hap- 
pen e<l in the last few weeks with Im- 
perial Airways and the Indian Flying 
Company. 
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Mr. Zafrulla Khcui. 

16,527. Secretary of State, you have ex- 
plained that except for the general pro- 
vision in paragraph 3 (i) the subsequent 
provisions are based more or less upon a 
question of reciprocity and are confined 
to persons, British subjects domiciled in 
the United Kingdom or British Com- 
panies incorporated in the United 
Kingdom or in India? — Yes. 

15.628. But that paragraph 3, sub- 
paragraph (i), gives to the extent to 
which it goes general protection to all 
British subjects. Can you give any 
reason why this is not also based upon 
reciprocity and why it has been neces- 
sary to give this protection to British 
subjects domicilised in the Colonies or 
British subjects in the Dominions, 
whereas Indians admittedly do not enjoy 
these rights in the Dominions and the 
Colonies ? — We have felt that this has 
always been one of the principles of 
Indian administration since the proclama- 
tion of 1868; beginning with 1833, then 
Queen Victoria’s Proclamation in 1868, 
then the repetition of the Pledge in the 
Act of 1919, and we do feel that it would 
be a very retrograde step now to go back 
upon a consistent line of policy of that 
kind that has always been in operation. 

15.629. Is there not this factor that, 
so far as the United Kingdom itself is 
concerned, British subjects from India 
are given the same rights which are given 
to British subjects domiciled in the 
United K^nffdom when they go to India, 
and thai il'crc -'ov'' Her Majesty’s Pro- 
clamation and other such general declara- 
tions did establish a certain amount of 
reciprocity, almost complete reciprocity, 
between India and the United Kingdom 
and that the same hope has not been 
realised with the rest of the Empire. 
You .are making distinctions between 
India and the Dominions in other 
matters. Is there any real reason why 
that distinction should not apply over 
the whole field? — That is the answer I 
have ju^t given, namely, that it would be 
contrary to all our policy now for a whole 
century. 

Mr. Zafrulla Kha/n,.'} Very good. Is it 
consistent with your policy that in the 
future a British Indian subject should not 
be eligible for appointment, let us say, 
to the Civil Service in Ceylon, but that a 
British Subject in Ceylon should be 
eligible for appointment to the Civil Ser- 
vice in India. 


Sir Fhiioze Sethna.'] And that is so 
to-day. 

Sir Sari Smgh Gour. 

15,530. That is a fact to-day? — I would 
like to think about the reactions of that 
question. I do not ofihand know what is 
the position in Ceylon as regards the 
Civil Service; I would like to look into 
that, but, generally speaking, I should 
say, that apart from the general declara- 
tion, there ought to bo an opportunity 
for India to make reciprocal agreements 
with the Dominions. 

Mr. Zafrulla KKa/n,. 

15.631. That we accept, but paragraph 
3 (i) would make it impossible for tho 
Legislature or the Government of India 
to impose restrictions of tho kind on 
British subjects from the Dominions and 
the Colonies which are imposed upon 
British subjects from India when they go 
to those Colonies and the Dominions? — 
[ should have thought there the Govern- 
ment of India would have an opportunity 
of negotiating an agreement about ques- 
tions of that kind. They have got, after 
all, a very strong lever in their power to 
refuse the right of entry. 

16.632. May I, put a specific point on 
that to you? Supposing you in England 
here recruited a South African British 
subject into the Indian Civil Service 
would it be open to tho Legislature in 
India to pass a piece of Legislation which 
would stop his entry into British India? 
— I should not like to give an answer 
about a very ad hoc or ad hominem act 
of that kind, but I would say certainly it 
would be possible for India to refuse the 
right of entry of the nationals of a 
Dominion. 

« 

16.633. Would no-t then this general 
provision under paragraph 3 (i) force the 
new Indian Legislature at the earliest 
possible moment to restrict or stop the 
right of entry in order that if the right 
of entry were left open these rights in 
paragraph 3 (i) should not be unre- 
strictedly open to British subjects from 
the Dominions once they have entered 
India because they are not open to British 
Indians when they go to those Dominions. 
Would not you be forcing the Legislature 
to apply the greater restriction to begin 
with so that the smaller privileges that 
you want to confer should he kept out?— 
I do not think so, hut it is a matter of 
opinion, and I do not see in any case a 
better way of dealing with the position. 
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15.534. You are aware of the position of 
British Indian subjects in South Africa 
in the matter of professions, trades and 
callings, are j^ou not? — ^Yes. 

15.535. Do you think either public 
opinion in India or the Indian Legisla- 
ture is likely to view with equanimity a 
provision which compels them to give 
equal opportunities with their own 
nationals and British subjects domiciled 

1 in the United Kingdom, with regard to 
professions, trades and callings, to 
British subjects from South Africa? — I 
should still say that even if that were 
the case, I should not be in favour of 
going back upon the policy of the last 
100 years, and starting within India 
itself a system of discrimination against 
particular nationals of the British 
Empire. I think a step like that would 
be a retrograde step. 

15.536. But do you think that is con- 
sistent, or, rather, that what has 
happened in the past is consistent, that 
the Secretary of State for India has not 
insisted on, or, if he has insisted, he has 
not been successful in his efforts to 
obtain, equal treatment for Indians in 
the Dominions, and that he should, as 
the result either of his neglect or his 
failure to succeed in his efforts now in- 
sist that the present most inequitable 
position should be perpetuated by 
Statute? — I would not accept the stric- 
ture upon my predecessors. I would say 
that it had been a part of British and 
Indian policy in India over this century 
not to draw distinctions in India itself 
between one national of the British 
Empire and another, and it is upon that 
ground that I stand in making this 
proposal. 

15.537. However restrictive might be 
the legislation or regulations in the 
Dominions themselves against India? — I 
would say in that case it is a matter for 
negotiation, always keeping in mind the 
fact that India retains this very powerful 
instrument of negotiation, namely, the 
right to withhold the power of entry. 

15.538. You would lay no restriction 
whatsoever upon the right of India to 
legislate, barring the right of entry, if 
they chose to do so, barring the right of 
entry of British subjects who wore 
domiciled in the Dominions and the 
Colonies? — I am sorry. I did not follow 
exactly Mr. Zafrulla Khan’s question. 
Will you repeat it? 


15.539. My suggestion is this, that you 
do not propose any kind of restriction 
upon the power of the Indian Legisla- 
ture to pass legislation barring the right 
of entry of British subjects domiciled in 
the Dominions or the Colonies ? — They 
have a free right to do that under these 
airoposals. 

Mr. Zaprulla K/ian.] No sort of re- 
striction is required. 

Sir Kari Singh Gour, 

15.540. One such Act was passed in 
1924? — I am not now dealing with the 
exceptional case of Police Cases and un- 
desirable cases and so on. 

Mr. Zafrulla Khan."] No. I suppose 
I must accept the position that any 
Legislature must, if they want to stop 
the smaller rights in paragraph 3 (i), 
altogether bar entry if they desire to do 
so. 

Sir Manuhhai N, Mehta, 

15.541. Secretary of State, am I right 
in understanding that paragraph 122 
will not have any effect of dei^riving 
Indian States’ subjects of the protec- 
tion against discrimination which they at 
present enjoy ? — It does not touch Indian 
States’ subjects at all. 

15.542. The language is The Federal 
Legislature and the Provincial Legisla- 
tures will have no power to make laws 
subjecting in British India any British 
subject.” So can they subject any 
Indian States’ subject to such discrimina- 
tion? — You mean the Federal Gk)vern- 
ment discriminating against the subjects 
of an Indian State. 

Sir Manuhhai N, Mehta."] Which at 
(present they do not do, 

Mr. N. M. Joshi.] What about the 
power The present Government has the 
power. 

Sir Manuhhai N. Mehta. 

15.543. That is what; I want to ask? — 
It is certainly not intended that there 
should be any discrimination of that 
kind. In any case, the discrimination 
would have to be made by the Federal 
Government in which, of course, the 
Indian States would be strongly repre- 
sontedj and by a Federal Legislkture in 
which also the Indian States would be 
strongly represented. 

Mr. AT. M. JoshL 

15.544. May I ask you. Secretary of 
State, in this connection, whether in the 
Treaties ot Accession a Clause that 
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British Indian subjects will not be dis- 
criminated against in Indian States will 
be found — ^That will not be found in 
the Treaty of Accession. 

15.545. Where can we then secure 
rights of reciprocity in this matter in 
the Indian States? — Mr, Joshi is raising 
quite a new issue. We are not attempt- 
ing to obtain those rights of reciprocity 
because we felt it would be a mistake 
and would be also, what is even more 
serious sometimes than a mistake, a 
waste of time to try to impose condi- 
tions of that kind upon the Indian 
States. 

Sir Ahdur Bahim. 

15.546. Secretary of State; I simply 
want information upon one point if you 
can give it me. Are there any Indian 
Companies with Indian capital and 
directors trading in Britain? — I could 
not say offhand. I could find out and 
let Sir Abdur know. 

15.547. Do many Indian Companies 
like that have offices of their own here? 
— There must be several; how many, I 
cannot say, 

16.548. Will you kindly let me know? — 
If the statistics are available we will get 
them. 

Sir Bari Singh Gour, 

16.549. You said just now, Secretary 
of State, that you are pursuing a policy 
of the Government carried on during the 
last 100 years giving all British subjects 
equal rights as regards the elementary 
right of citizenship, namely, the right to 
enter and live in British India? — Not the 
right to enter, no. 

Sir Bari Singh Gour.2 The right of 
residence. 

Mr. ZafmZla Khan. 

16,650. No; holding public office, pur- 
suing a profession, trade or calling? — ^It 

all set out in the memorandum and in 
the Government of India Act too. It ie 
Section 96 of the 'Government of India 
Act, 

Sir Bari Singh Oowr, 

16,661. Has this practice been ob- 
served when they were mere depend- 


encies or mere colonies of Great Britain P 
— I do not know; I could nob say off- 
hand. 

16.552. Is it not a fact that the 
restriction to the right of entry was for 
the first time recognised and enunciated 
in the Imperial Conference, that it is 
the right of the Dominions, including 
India, to control its own population by 
restricting the right of entry? — I do not 
know whether that is so or not. In any 
case, it has been the practice in India 
for a long time. 

15.553. The position to which we are 
relegated is this. In a place in South 
Africa, or, let us say, Kenya, Indians, 
although they have been resident there 
and have been resident for three or four 
generations, may be debarred by reason 
of their colour, caste, descent, or religion 
from holding certain offices or from 
following certain trades or professions. 
But India has not got the right of 
retaliating against the offending 
Dominion to that extent by pi’escribing 
similarly that as the Indians suffer from 
certain disqualifications, say, in South 
Africa or Kenya, the Nationals of South 
Africa or Kenya, whether resident in 
India or not, or rather whether 
domiciled or resident in India, shall also 
suffer from the same disqualification .P— 
I am very well aware that India feola 
great grievance upon these points, and 
without saying anything indisci'cet, from 
time to time I sympathise with them, 

15.554. And would you not help India 
by strengthening her hands and by 
giving her full right of reciprocity to 
which she is entitled?— We have come to 
the view that the way to draw a distinc- 
tion is to give power to withhold the 
right of entry; that is our view. Wo 
evidently think that some distinction 
ought to be drawn, and so far we have 
taken the view that that is the wisest 
way to do it. 

Ghainnan.2 I propose to adjourn now 
till half-past 10 to-morrow morning, 
when, according to our arrangements, 
the Secretary of State will continue to* 
give evidence upon Commercial Dis- 
crimination. 


(TAe Witnesses are directed to unthdraw.) 

Ord«red, That the Committee be adjonmed to to-morrow at half-past Tea o’dodk. 



JOINT COMMITTEE ON INDIAN CONSTITUTIONAL EEFORM 


1321 


DIE MARTIS, T NOVEMBRIS, 1933. 


Lord Archbishop of Canterbury. 
Marquess of Zetland. 

Marquess of Linlithgow. 

Marquess of Reading. 

Earl of Derby. 

Earl of Lytton. 

Earl Peel. 

Lord Middleton. 

Lord Ker (Marquess of Lothian). 
Lord Hardinge of Penshurst. 
Lord Irwin. 

Lord Snell. 

Lord Rankeillour. 

Lord Hutchison of Montrose. 


Present : 

Major Attlee. 

Mr. Butler. 

Major CSidogan. 

Sir Austen Chamberlain. 
Sir Reginald Craddock. 
Mr. Davidson. 

Mr. Isaac Foot. 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Sir Joseph Nall. 

Lord Eustace Percy. 
Miss^Pickford. 

Sir John Wardlaw-Milne. 
Earl Winterton. 


The following Indian Delegates were also present: — 

Indian States Representatives. 

Sir Akbar Hydari. | Mr. Y. Thombare. 

Sir Manubhai N. Mehta. I 


British Indian Representatives. 


His Highness the Aga Khan. 
Dr. B. E. Ambedkar, 

Sir Hubert Carr. 

Mr. A. H. Khuznavi. 
Lieut.-Colonel Sir H. Gidney* 
Sir Hari Singh Gour. 

Mr. M. R. Jayaker, 


Mr. N. M. Joshi. 

Sir Abdur Rahim. 

Sir Phiroze Sethna, 

Dr. Shafa’ at Ahmad Khan. 
Sardar Buta Singh. 

Mr. Zafrulla Khan. 


The MARQUESS op LINLITHGOW in the Chair. 


The Right Hon, Sir Samuel Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcolm Hailey, 
G.O.S.I., G.C.I.E., and Sir Findlateb Stewart, K.C.B., K.C.I.E., C.S.I. aro 
further examined as follows : — 


Sir Kari Singh Gour, 

16,655. Yesterday, my Lord, I drew the 
attention of the Secretary of State to a 
resolution of the Imperial Conference. 
The resolution is No. XXII of the Im- 
perial War Conference, 1917, and it .was 
implemented by resolution No, XXI of 
the Imperial War Conference of 1918 in 
which the following words occur: “The 
Imperial War Conference ” (it is dated 
24th July, 1918, on page 195 of the Pro- 
ceedings of the Conference) “is of the 
opinion that effect should now be given 
to the principle of reciprocity approved 
by Resolution XXII of the Imperial War 
Conference, 1917. In pursuance of that 
Resolution, it is agreed that: It is an 
inherent function of the Governments of 
thq several Comn^unities of the British 
Commonwealth, including India, that 
each should enjoy complete control of 


the composition of its own population by 
means of restriction on immigration froim 
any of the other communities.” Thou 
follow certain rules regarding tho visit of 
visitors for temporary purposes. Then X 
draw the attention of tho Secretary of 
State to the last paragraph, para- 
graph 4; “The Conferende recommends 
the other questions covered by tho 
memoranda pre.sonted this year and last 
year to the Conference by the representa- 
tives of India in so far as not dealt with 
in tho foregoing paragraphs of this Re- 
solution to tho various Govornmonts con- 
cerned with a view to early considera- 
tion.” I wish to ask the Wocrotary of 
State whether ofTect has been givtm to 
this Resolution, paragraph 4 of tho Con- 
ference of 1918, placing India vis-a-vis 
the other Dominions of the Briti.sh Com- 
monwealth, including the United King- 
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dom, in the same position as the United 
Kingdom stands to India; in other words 
to establish a qomplete right of 
reciprocity between India and the other 
units of the British Commonwealth? — 
(Sir Samuel Soare,) The position is, as 
Sir Hari Singh Gour shows. It is the 
position we were discussing yesterday. As 
to iwhat the other Governments have 
done other than the Government of 
India, I do not know. 

15.556. The position that we Siscussed 
yesterday amounted to this, that while 
the other self-governing Dominions of the 
British Commonwealth have made laws 
placing a restriction upon the profes- 
sions and occupations of Indians domiciled 
in those Dominions, under your scheme 
of the White Paper India will not have 
the corresponding and correlative right of 
placing the same restrictions upon the 
Nationals of those Dominions? — ^That is 
so, under our proposals, but, as Sir Hari 
Singh Gour will remember, I did 
emphasise the importance of the power 
of refusing the right of entry. 

15.557. The Secretary of State knows 
that the refusal of the right of entry was 
conceded to India as far back as 1917. 
I have drawn the attention of the Secre- 
tary of State to the Resolution and the 
White Paper makes no improvement 
upon the status of India as defined by 
the War Conference of 1917?— I gave the 
reasons yesterday, and I really have 
nothing to add to what I then said. That 
does not in the least imply that I am 
not conscious of the fact that there is a 
very deep feeling in India upon this 
question, and, when the Committee come 
to consider this question in detail they 
must not ignore the depth of this feel- 
ing, for which in my view there is a 
good deal of justification. 

IS^rquess of Beading, 

15,568. May I say one word, Secretary 
of State? It is quite clear, is it not, 
that what you axe doing here is merely 
reproducing what is already in Section 96 
of the Government of India Act and is 
actually . in force at 'this moment, T 
mean the particular first part of your 
memofandum? — Generally speaking, that 
is so. As I said yesterday, it is a oon- 
, tinuation not only of the Act of 1919, 
but the unbroken policy of more *than a 
century. 


Sir jELari Singh Gour, 

15.559. That unbroken policy of a cen- 
tury has been departed from by the 
Dominions in consequence of the exalted 
status which they now enjoy under the 
Statute of Westminster and under the 
rights conferred upon them by several Im- 
perial Conferences. Therefore, while they 
have improved their position, India re- 
mains exactly in the same position as it 
was a century ago? — I should like to see 
them conform their practice to India 
rather than to see India oonformiiig 
her practice with one of the Domin- 
ions. 

15.560. That is just the point I was 
coming to. By stereotyping the righis 
and privileges of the Dominion subjects 
in British India hy an Acfc of Parlia- 
ment you deprive India of the Tight 
which she possesses of enforcing the prin- 
ciple of reciprocity in the future Im- 
perial Conferences on the strict basis of 
equality ? — ^That is Sir Hari Singh 
Gourds comment upon the proposal. My 
comment I made yesterday, and I really 
have nothing to add to what T said 
yesterday. 

16,661. The Secretary of State has 
mentioned in sub-clause (ii) of paragraph 
1 of his Memorandum in which the de- 
cision of the Round Table Conference is 
quoted their recommendation that the 
rights of British commercial communi- 
ties should be regulated on a reciprocal 
basis? — Yes. 

15.562. Is that complete reciprocity as 
between the United Kingdom and India? 
— ^As near as we can make it. 

15.563. For example, the subject of 
domicile — ^British subjects possess cer- 
tain rights because they arc domiciled 
Nationals of the country, and because 
your Constitution is not a codified Con- 
stitution but is a fluid unwritten Con- 
stitution Indians are excluded at the 
present moment from several Services as, 
for example, the Officers^ Training Corps, 
and employment even in India in the 
Cypher Bureau. Do you think that the 
proposal you have in view would in any 
way bring about that reciprocity to 
which you have referred in the para- 
graph I have quoted? — ^Yes, I ti^ink so. 
The reciprocity, as Sir Hari Singh Gour 
will remember, is restricted to certain 
definite subjects: Taxation, travel and 
residence, holding property, ,and so pn. 

15.564. Then do I take it that in other 
matters the White Paper proposals give 
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India the freedom to- legislate in her own 
interests ? — Outside the field of trade 
does Sir Han Singh Gour mean? 

15.565. Yes? — ^Yes, subject to the 
various provisions in the White Paper 
that is so. 

15.566. Unfortunately those various 
provisions of the White Paper cut down 
the power of legislation to one word. The 
Governor-General in his discretion may 
overrule the Legislature? — ^In the field 
of his special responsibilities. 

15,567- Yes; that is exhaustive -of the 
rights which the Governor-General in his 
discretion may exercise and which means 
the control of the Secretary of State and 
of the British Cabinet? — ^The ultimate 
control. But .Sir Hari Singh Gour will 
remember that there is no bar, speaking 
generally, upon the power to legislate, 
with one or two detailed exceptions, in 
the White Paper. The Governor-General 
only intervenes where one of the special 
responsibilities is actually seen to be in 
danger. It may be in actual practice 
his intervention will be very rare. 

15.568. But the Secretary of State 
recognises that it is the ultimate control 
that counts? — ^No; I do not think I would 
ever give an answer Yes or Ko to a very 
general question of that kind. 

15.569. There is some little misappre- 
hension, I am quite sure that the drafts- 
man never intended it, but it is there. I 
drew the attention of Sir Malcolm 
Hailey yesterday, and I wish to draw the 
Secretary of State's attention to-day to 
this: In paragraph 3, sub-clause (ii), 
Clause (a), it is stated that it is to 
provide that no laws restricting the right 
of entry into British India shall apply [/o 
British subjects domiciled in the United 
Kingdom, subject to the right of autho- 
rities empowered hy any legislation to 
exclude or remove undesirable persons 
to exercise that power in respect of an 
individual, notwithstanding the fact that 
he is domiciled in the United Kingdom." 
I understand this clause to mean that 
the right of exclusion and removal of an 
undesirable person is a right inherent in 
the Indian Government, in the exeruise 
of which Colonial and other British sub- 
jects might be excluded, and this was in- 
tended to emphasise that persons domi- 
ciled in the United Kingdom are no ex- 
ception to the general rule? — That is so. 

15.570. But I beg to submit that that 
might be made clearer than it is in this 
paragraph?— I see Sir Hari Singh 


Gour’s point; at least, I think I see it; 
he will correct me if I am wrong. This 
paragraph ©ays that an undesirable 
British subject domiciled in the Unit^ 
Kingdom can be excluded He wishes 
to know Vi^hether this power of exclu- 
sion also covers the right to exclude an 
undesirable British subject domiciled in 
the Colonies or the Dominions. That is 
so. It is meant to make both exclusions 
possible. 

15,571. I therefore submit that an 
independent clause might be inserted 
giving the Government of India the 
right of exclusion of all person© whether 
members of the British Commonwealth 
or not? — ^We can make it clear in the 
draft. 

Sir Mari Singh Gour,'] Thank you. 

Mr, N. M. Joshi. 

15,5/2. In the case of a British subject 
born in the Colonies, the right to restrict 
entry also includes the right to exclude 
those people and also to deport them. 
It is not necessary in my judgment in 
that case. ^ There is the right to restrict 
entry which really means to exclude 
those people. It may also by implica- 
tion go further?— But this point (here la 
a rather different point. This deals with 
special cases, say, of a criminal, whereas 
the other right of exclusion would bo of 
a more general character. 

15.673. My point wae, Secretary of 
State, that the bigger right includes the 
smaller.? — That is a drafting point. 

Sir Mari Singh Gour, 

15.674. I think my friends behind me 
have not really appreciated the point 1 
was making. They seem to suggest that 
the right of prohibition of entry postu- 
lates and carries with it the right of re- 
moval. That is not so, because if a per- 
son has unlawfully entered, then he has 
not^ entered at ail under the Act, and 
he is therefore removed, but the right of 
removal and exclusion contemplated by 
this Clause deals with iiorsons who were 
r^ident in India and may even be domi- 
ciled in India, but have proved them- 
selves to be undesirable persons, whicli 
gives the Government the right of re- 
moval and exclusion? — ^Yes; that is so. 

15,576. The two points, therofore, are 
quite distinct? — ^Yes, you are quite 
right. 

15,576. I have not yet been able to 
understand, Secretary of -State, the real 
^clear import of sub-clause (iv) of para- 
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graph 3, which deals with the case of a 
company incorporated in India where the 
British subjects domiciled in the United 
Kingdom are deemed to be domiciled 
and resident when they are neither 
domiciled nor resident in Bi’itish India, 
and the effect of which in plain words 
would be this: No law passed by the 
Indian Legislature imposing any restric- 
tion in respect of domicile, residence, 
etc., upon British subjects domiciled in 
the United Kingdom shall be of any 
effect. That is the meaning in plain 
language of this Clause. Is it not so? — 
No; not at all. The meaning of the 
Clause is the meaning that Sir Malcolm 
Hailey and I explained in answer to a 
question of Lord Reading’s yesterday. 
This Clause deals with the setting up of 
companies in India. The Indian Legis- 
lature can make conditions, but if those 
conditions affect domicile, residenc'e, dur- 
ation of residence, and so on, a United 
Kingdom Company incorporated in India 
would for that purpose count as an 
Indian Company. 

15.577. That is the point I am making, 
namely, that a person domiciled in the 
United Kingdom shall, notwithstanding 
an Indian Law to the effect that he shall 
he domiciled in India, he deemed to be 
domiciled in India for the purpose of this 
Clause. That is the meaning? — Yes; 
that is so. 

15.578. That is exactly what I was 
driving at. In other words, you have 
enlarged the meaning of the word “ domi- 
ciled ” and carried its import to the ex- 
tent that persons who are not domiciled 
in India will be deemed to be domiciled 
in India for the purpose of this Clause? 
— ^I could not accept that comment, 
great lawyer as Sir Hard Singh Gour is. 
This Clause deals with companies of 
shareholders— -the qualifying of share- 
holders, etc. 

Marquess of Heading, 

15.579. It simply means to comply with 
the conditions imposed by the law in re- 
gard to these various matters. That is 
the intention of this paragraph? — ^Yes. 

Mr. M. jR. elayafcer.] This Clause does 
mean this, Secretary of State, that to 
arsons who have never been domiciled 
or resided, and never have had the 
language, the race, religion, or descent 
of an Indian, you are extending to every 
such resident in the United Kingdom the^ 


benefits as if they had been domiciled, 
or resided, or had the language, the race, 
the religion, descent, etc., of an Indian. 

Sir Han Singh Gour. 

15.580. Yes? — ^Por the restricted pur- 
pose of this Clause. 

Sir Kari Singh Gour.'] Yes. 

Mr. M. B. Jayaker.] That is so. 
People who have never been out to India, 
even for a minute, under this extended 
provision will get all the benefits as if 
they had resided, been domiciled, etc., as 
m this clause provided. 

Sir Eubert Carr.] Provided the Com- 
pany is incorporated m India. Is not 
that so? 

Marquess of Beading.] It is only in 
reference to the conditions imposed on 
the company. It does not go any further 
than that. 

Mr. M. B. Jayaker. 

16.581. I am speaking for the purpose 
of this clause; for the limited purpose 
of this clause you are giving to every 
resident of the United Kingdom all the 
benefits as if he had resided, had been 
domiciled, etc., in India?— Mr. Jayaker 
will remember, however, that the range 
of benefits is a strictly limited range. 

16.582. Yes? — For the purposes of that 
restricted limited range, his answer is 
correct, but his questions seemed to im- 
ply a much more extensive range than 
is really the case under this clause. 

16.583. No. I said for the limited 
range of this clause? — Yes. 

Sir Eari Singh Gour. 

15.584. Even for the limited range of 
this clause, is there any British law in 
India which gives to Indian subjects the 
same right here at the present moment? 
— I could not say off-haud. I know very 
little about the law on that matter. 

15.585. If there were no law on tho sub- 
ject, this clause would not be justifiable? 
— ^Whether there is such a law or not I 
do not know, but supposing we did any- 
thing to the contrary, then, under the 
reciprocity arrangement we should lose 
this advantage. 

Sir Eari Singh Gour.] Yes; that is so. 

Mr. M. B. Jayaker. 

15.586. May I ask a question on that 
point? You remember. Secretary of 
State, only about three or four months 
ago there were certaix^ scholarships given 
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here by a public man (I do not want to 
mention names) and it was expressly 
stated that they were only open to per- 
sons who were domiciled in the United 
Kingdom. Would you apply a principle 
like this, that all those who were domi- 
ciled in India would be, for the purpose 
of obtaining those scholarships, regarded 
as if they were domiciled in the United 
Kingdom? — Surely the casie that Mr. 
Jayaker is putting (I do not know about 
it myself) I would imagine is not the act 
of a government; it is the act of a private 
individual. 

15.587. I am merely mentioning the 
principle P — ^This clause deals with the 
act of government. 

Sir Austen Ohamherlain.^ Could we 
hear Mr. Jayaker’s question? I missed 
the opening words. 

Mr. M. 22. JayaJcer, 

16.588. I read in the papers about 
three or four months ago of scholarships 
being given by a public man with the 
express condition that they were to be 
obtained by people who were domiciled 
residents of the United Kingdom. I 
know it is the case of a private scholar- 
ship. Therefore, the instance is not 
quite in point. But I am explaining 
the principle of this clause: supposing 
an Act were passed in the Imperial 
Legislature here, in the House of 
Commons, which said that certain bene- 
fits, either of scholarship or educational, 
were only open to residents domiciled in 
the United Kingdom? — ^Mr. Jayaker, 
this dause, really, so far as I can judge, 
does not deal with an issue of that kind 
at all; this clause deals only with com- 
panies. 

Mr. M, It. Jayaker."] Yes, I am speak- 
ing of companies. 

Sir Joseph Nall.] iMay I ask this: Is 
not it the fact that this is exactly copy- 
ing the procedure in English law? There 
is no discrimination against any English 
company if there is any Indian asso- 
ciated in it or with it. 

Mr. M. It. Jayaker.] I am not aware 
of that. That question was asked by Sir 
Hari Singh Gour, and the Secretary of 
State very properly replied that he could 
not answer the question offhand. That 
is why I am not pursuing it further. 

Marquess of Beading.] I will answer 
that question and say that there is not 
in our Company Law any such restric- 
tion. That is the question I understood 
Sir Joseph Nall to put. 


Sir Kari Singh Gour. 

15,689. My last question to the Secre- 
taiy of State is regarding the coastal 
shipping. By this clause you have pre- 
vented the Indian Government from re- 
serving the coastal shipping to Indian 
companies domiciled in India, and it is 
with reference to that that this clause 
that we have been discussing becomes 
very germane, namely, sub-clause (4) of 
main Clause (3)? — Yes. It is really sub- 
clause (8), is it not? 

15.590. Yes. The net result of this 
would be that the Government of India 
will never be able to do what the Aus- 
tralian Government have done, namely, 
reserve the coastal traffic to the nationals 
of Australia? — speak with hesitation 
about what any Dominion does, but my 
impression is that that is not the case 
with Australia. 

'Sir Fhiroze Sethna. 

16.591. Sir Samuel Hoare, yesterday 
you mentioned to the Committee the 
recommendations made by the External 
Capital Committee, otherwise known as 
the Blackett Committee? — ^Yes. 

16,592^3. Is not there a further reoo-m- 
mendation in that Committee’s Report, 
or has not the Government of India 
been enforcing a further condition, 
namely, that in the case of new com- 
panies to be started in India which 
desire to avail themselves of any con- 
cessions offered by the Government, a 
certain proportion of the capital should 
be offered to Indians, in the first in- 
stance? I quote two instances. In the 
Indian Radio-Telegraph Company the 
Government of India stipulated that 
60 per cent, of the shares should be 
held by Indians. Similarly, in regard to 
the Civil Aviation Companies that have 
been formed, it is also laid down that 
more than 50 per cent, of the shares 
should be held by Indians. Are you 
aware of that? 

Marquess of Beading.] May I ask you, 
Sir Fhiroze, when yo-n say, held by 
Indians,” do you mean native-born 
Indians or persons domiciled in India? 

Sir Fhiroze Sethna.] It is said gener- 
ally. I could not tell you, my Lord, 
whother it is meant domiciled in India 
or otherwise. 

Witness.] I could not say offhand 
whether the details arc as Sir Phirozo 
states or not. My memory is that 
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the condition was that the shares should 
be offered to Indians. 

15,594. In the first instance? — In the 
first instance. 

15.596. Questions were put to you yes- 
terday in regard to shares in such com- 
panies, whether they should be held by 
those residing in India. I do not re- 
member your answer, but is not it a 
condition laid down in the Reserve Bank 
Act that shares in that Bank iwill only 
be allotted to- residents m India? — Here 
again it is very difficult, without re- 
ferring to the Report of the Committee, 
to give a specific answer. My memory 
goes to show that that is so. I should 
like to confirm the actual wording of 
the recommendation. 

Mr. M. JB. Jayaker, 

16.596. Under the operation of Clause 
4, as you have worded it here, residents 
in the United Kingdom who have never 
resided in India would be entitled to that 
provision? — If that is so, I think it 
would be a case for rather more rigid 
drafting and ensuring the Reserve Bank 
conditions. Moreover, Mr. Jayaker will 
remember that as the Reserve Bank Bill 
will be passed before the Constitution 
comes into operation, any conditions laid 
down in the Reserve Bank Bill will be 
safeguarded. 

15,697. The point I was making to you, 
Secretary of State, was this, that the 
wording of Clause 4 has been made so 
inclusive that it would be difficult to 
draft a condition which is intended only 
to oover native-born Indians except by 
putting in the words “ native-iborn 
Indians.” It would be difficult to in- 
clude them alone by any conditions 
based upon domicile or residence because 
you have got in this clause nearly every 
test by which a native-born Indian may 
be distinguished from residents of the 
United Kingdom? — If that is so, it is a 
case for more careful and comprehensive 
drafting in the next stage of our dis- 
cussions. 

Mr. Zafrvlla Kh<m, 

16,69S. Secretary of State, with refer- 
ence to the second consideration that you 
have put forward, as regards the Reserve 
Bank Bill, that the Bill will have be- 
come a Statute before the new Constitu- 
tion comes into force, supposing after 
the coming into force of the new Con- 
stitution a block of shares in the Reserve 
Bank were sought to he ac(}uired by 
somebody who under your definition in 


Clause 4 of your Memorandum could be 
regarded as a domiciled Indian or an 
Indian resident in India, would he be 
able to acquire that block of shares? — 
The safeguard, Mr. Zafrulla Khan, would 
be that in that case the Board could re- 
fuse to register the transfer of the shares 
under the Act. 

Sir Phiroze Setlina, 

15.599. What reason would they ad- 
vance for such refusal — ^I imagine the 
conditions under which the Bank would 
be set up. I imagine (I am now using 
the phrase in a general way) it would 
really be outside their articles of asso- 
ciation. 

Marquess of Heading, 

15.600. If the Reserve Bank Act, when 
it comes from the Legislature, contains 
any such clause, it would necessitate, 
would it not, some provision which would 
meet the exception which you have put 
here in paragraph 4? It is a question 
then of drafting so as to meet that par- 
ticular clause? — It might well be so. If 
it is not met in another way, we might 
have to meet it here. 

Lord Bankeillour, 

16.601. Will the Reserve Bank be an 
incorporated company within the mean- 
ing of these words? — That is a lawyer's 
question, I am afraid. 

Sir Eari Singli Gow.] If it is a share- 
holders' Bank it will be an incorporated 
company. 

Marquess of Beading, 2 It must be. 

Witness.2 It will be an incorporated 
company under special conditions. 

Sir Eari Singh Gour. 

15,60a. Incorporated under Ithe paro- 
visions of that special Act? — Yes. 

Mr. M, B, Jayaker, 

15.603. But it is incorporated in India j 
those are the words in Clause 4? — ^Yes. 

Sir Phiroze Sethna* 

15.604. Mr. Secretary of State, you 

have headed sub-paragraph (8) : ** A 

Special Provision for Ships and Ship- 
ping.” Is not this quite new? Was this 
discussed at any one of the three pre- 
vious Round Table Conferences?— 1 can- 
not remember whether we discussed it. 
I certainly remember the question of 
shipping came up now and then. It is 
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in the White Paper. This is merteJy a 
comment upon what is in the White 
Paper. There is nothing new here as 
compared with the White Paper. 

16.605. Was it ever intended in any 
discussions at the three Round Table 
Conferences, or is thene , any thing (to 
show in the White P'apor, that ships 
registered in the British register can 
also he registered in the Indian register 
on terms of equality, as is proposed? — 
The Clause is 123 in the White Paper: 
“ Provision will ho made on the same 
lines for equal treatment on a reciprocal 
basis of ships registered respectively in 
British India and the United Kingdom.^' 

15.606. We do not remember having 
discussed this at .any of the Round Table 
Conferences. 1 do not know how it has 
crept in in the White Paper? — do re- 
member discussions. I do not remember 
how detailed they were. 

15.607. Will not this mean that India 
will be deprived of the advantage of a 
separate Indian register, such as is main- 
tained by other countries, in order to 
distinguish its Mercantile Marine from 
the Mercantile Marine of other 
countries? — No, that is not so, Sir 
Phiroze. 

15.608. Why not, Mr. Secretary of 
State?— I do not know why not, but it 
is not so, anyhow. I think it would be 
an unnecessary restriction upon the 
Indian Government. 

Mr. N. M, Joshi, 

16.609. Can ships registered in India 
have any kind of preference over ships 
registered in the United Kingdom? — 
No. 

15.610. Sir Phiroze Sethna’s question 
is: Why should people register , their 
ships in India? — ^It is a part of the 
general reciprocal arrangement — the same 
treatment for both. 

Sir Phiroze Szthna. 

15.611. The second sentence of that 
sub-paragraph reads: It is usual in 
eU treaties relating to matters of com- 
merce to specify not only individuals 
and companies but also ships, where it 
is intended to give rights in regard to 
matters of shipping and navigation.'^ 
This, surely, Secretary of State, is not a 
treaty between two separate entities, but 
this is more a matter of the Constitu- 
tion in the making. Would you still in- 
sist upon this clause? — ^We certainly in- 
sist upon the clause, and Sir Phiroze’s 


point about its not being a treaty is not 
quite accurate. The object of this refer- 
ence ia to show that in legal documents, 
for instance, treaties, you would have 
to make this distinction between ships 
and persons and companies. 

15.612. You just now replied to Mr. 
J oehi that your suggestion is on the 
basis of reciprocity ? — ^Yes. 

15.613. Would you regard reciprocity 
between such diverse interests as British 
shipping and Indian shipping as the 
difference between a giant and a dwarf? 
Would you regard that as a fair means? 
The difference between Indian shipping 
and British shipping is so very vast that 
the British shipping has everything to 
gain and nothing to give? — I would not 
say that at all. I would say that if Sir 
Phiroze, with his business experience, 
would look at the profit and loss account 
;Of British shipping companies within 
recent years, he would find that that is 
very far from the case. 

15.614. That may be so within recent 
years, but it has not been so in the past, 
as you cannot hut admit. These ship- 
ping companies have all paid dividends 
and very large dividends. It ia only on 
account of the world depression at 
present that British shipping, like other 
shipping, is not doing as well. It would 
simply amount to this, that the all- 
powerful British shipping will continue 
to crush Indian shipping as it has done 
in the past? — 1 abould demur to every 
part of this statement. 

15,616. Has not that been our experi- 
ence in the past? — ^I should say it had 
not. 

15.616. Are you aware, Mr. Secretary 
of State, that between 1860 and 1925 as 
many as 120 Indian shipping companies 
were formed with a capital of about 46 
crores of rupees, which in sterling 
amounts to more than 30 millions, and 
that of those only a very few remain, and 
all because of competition? — should 
very much doubt if it was all because of 
the oompetitiem of particular British 
Companies. 

15.617. If you would like pi'oof of that 
I will quote from an English authority, 
namely, the Chairman of the Madras 
Chamber of Commerce, who in his evi- 
dence before the Royal Commission said 
as follows — the gentleman whose opinion 
I am quoting is tho Hon. V. G. Lynn, 
Chairman of the Chamber of Commerce 
of Madras : “ It is not generally known 
what is the nature of tho combination. 
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agreement, or understanding between the 
steamship lines serving Indian ports, but 
an agreement or understanding of some 
sort undoubtedly does exist between the 
British India Steam Navigation Company 
and the Asiatic Steamship Navigation 
Company to maintain freigBbs and 
passenger rates and to create a monopoly 
for themselves in the Indo-intercoastal, 
Indo-Ceylon and Indo-Burman trades,” 
He stated further : From time to time 
efforts have been made by independent 
lines to participate in the Indo-inter- 
coastal, Indo-Oeylon and Indo-Burman 
trades, but the active competition of the 
B.I.S.N. Co. and the tacit support of the 
Asiatic Company has invariably resulted 
in the opposing steamers and lines being 
withdrawn after a short time.” Sir 
Hubert Carr says that the B.I. must be 
very efficient. I would like to pursue 
that point. Bid not the B.I. attain the 
success that it did because of the subsi- 
dies that it received from the Govern- 
ment, or otherwise it would not have 
started? — I really could not answer Yes 
or No to a question of this kind. These 
are detailed questions connected with the 
past of a lot of private companies. It 
is very difficult for me to go in detail 
into their records over a number of years. 

1 should still say, whether it be so or not 
— and I am inclined to think that it is 
not so — it is necessary to have an agree- 
ment of reciprocity between governments 
in question of this kind. 

15.618. My point is that the recip- 
rocity is not possible between the very 
strong and powerful British shipping in- 
terests and Indian interests. For ex- 
ample, I take it that you would advance 
the theory that Indians, if they wanted 
to do so, could come here and start in the 
coastal trade, and there is no objection 
to the same? — Yes. 

16.619. I suppose you are aware what 
is the percentage of foreign shipping 
interested in the coastal trade of this 
country? — ^No. 

Sir JPhvroze Sethna,"] Not more than 

2 per cent., and that in spite of such 
strong and well developed organizations 
as the Butch and the Germans have ; so 
it is next to impossible for India to com- 
pete with British shipping interests unless 
they are afforded some privileges. Lord 
Irwin will correct me if I am wrong, but 
I think even he mentioned during his 
Vioeroyalty in India (I believe at Oawn- 
pore) that it .was difficult in modern days 


of competition for Indian shipping to con- 
tinue without State aid, and I think Sir 
Austen Chamberlain made the observa- 
tion last night that there is no trade 
which requires subsidization or is subsi- 
dized more than is shipping. 

Sir Austen Chainberlain,'] I did not 
say “ which requires.” Bo not let me be 
represented as an advocate of that 
system. 

Sir Phiroze Sethna."] You, may not be 
an advocate, Sir Austen, but you recog- 
nizfe the fact. 

Sir Amten Ghamherlain,'] I recognize 
the fact. 

Sir Phiroze 8ethna.'\ That is all I 
wanted. 

Witness.'] But before we pass from, I 
will not say questions, because I think 
really Sir Phiroze has been expressing a 
view, a view with which on the whole I 
do not agree, I would ask him to consider 
the implications of his argument, namely, 
that there should be discrimination 
against British trade. That implication 
means the complete contradiction of the 
general agreement that we have had in 
the past, namely, that there should not 
be commercial discrimination. 

15.620. Not generally speaking, but in 

some cases such as this, would you not 
recommend it ? — No. * 

15.621. That would mean that Indian 
shipping would never advance beyond 
what it is to-day? — I should not agree 
with that comment either. 

15.622. You are aware that the navi- 
gational laws of this country prevented 
goods from being brought into this 
country in Indian bottoms, so that 
there was discrimination against Indian 
interests in this matter years ago? — 

I suppose in theory there was such dis- 
crimination in the seventeenth century, 
but how far that has any bearing upon 
our present discussions I fail to see. 

15.623. You say that because that was * 
in the 17th century it does not apply 
to-day. Is that your answer? — ^I should 
have said that it had no bearing at 
all upon our present discussions. 

15.624. But according to you, Sir 
Samuel, it has a bearing because in 
answer to Mr, Morgan Jones yesterday, 
you said that you are recommending 
this process of reciprocity on account of 
the nature of the partnership that has 
existed between England and India for 
decades or centuries? — But does Sir 
Phiroze Sethua really mean to imply 
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that India has a grievance because in 
the 17th century we had a discrimina- 
tion ? There was not a single Indian 
ship sailing in European waters then. 

15.625. Yes, there was. There was 
the famous case of the steamship ‘‘ Corn- 
wallis”? — There could not have been a 
steamer in tfie 17th century. 

16.626. You are perfectly right? — I 
should have thought this was dragging 
up historical instances as imaginary 
grievances at the present time. 

15.627. I have brought it out for the 
simple reason that there are certain in- 
dustries in India which will require to 
be helped, and this is one of those, 
otherwise Indian shipping will never 
advance, and it does require to be sup- 
ported? — But Indian shipping has ad- 
vanced considerably in recent years. 

15.628. I would not say so? — I have 
seen many memoranda showing the 
great advance that Indian companies 
have made in the coastal trade. 

15.629. There is only one company 
which is able to live to-day, because of 
lan arranjaement arrived at with its 
powerful rivals. Otherwise the other 
shipping companies have all gone to the 
wall? — ^Shipping companies have gone to 
the wall in large numbers all over the 
world in recent years. 

15.630. I know that, but the reasons all 
over the world are different from the 
reasons which prevail in India. Tliat 
is what I want to bring out. In the Im- 
perial Conference of 1926, it was laid 
down that there would no longer be any 
doubt as to the full and complete power 
of any Dominion Parliament to enact 
legislation in respect of merchant ship- 
ping, nor would Dominion laws be liable 
to be held inoperative on the ground of 
repugnancy to laws published by the Par- 
liament of the United Kingdom. In 
s]>ite of that you are imposing this hard 
condition on India and I am requesting 
the Committee to consider whether they 
will, in the case -of Indian shipping, 
extend to them some privileges as have 
lieen frequently asked for? — ^As Sir 
Phirosse Sethna is quoting these instances 
from the deliberations of Imperial War 
Conferences, he should also quote at the 
same time Part IV of the Briti.sh 
Commonwealth Merchant Shipping 
Agreement, 1929, and particularly 
Article 10; “Each Part of the British 
Commonwealth agrees to grant access 
to its ports to all ships registered in the 


British Commonwealth on equal terms, 
and undertakes that no- laws or regula- 
tions relating to sea-going ships, at any 
time in force in that part, shall apply 
more favourably to ships registered in 
that part, or to the ships of any foreign 
country, than they apply to any shipping 
registered In any other part of the 
Commonwe alth. ’ ’ ^ 

15.631. I am not aware of that. Thank 

you for drawing my attention to it? 
But what I have quoted shows that 
the Dominions and the Possessions are 
given a freedom which you are denying 
to Indians. Now, Mr. Secretaiy of 
State, I am not going to touch on the 
subject of the Fiscal Convention, as you 
have suggested that that will be taken 
up later, but may I read to you the 
sentence from Mr. Montagu’s Speech 
as follows : “ After that Report ” 

namely, the Report of the 1919 Joint 
Select Committee, “by an authorita- 
tive Committee of both Houses and Lord 
Curzon’s promise in the House of Lords, 
it was absolutely impossible for me to 
interfere with the right which I believe 
was wisely given and which 1 am deter- 
mined to maintain, to give to the 
Government of India the right to con- 
sider the interests of India first, just 
as we, without any complaint from any 
other parts of the Empire, and tho other 
parts of the Empire without any com- 
plaint from us, have always chosen the 
tariff arrangements which they think 
best fitted for their needs, thinking of 
their own citizens first.” Of course, 
Fiscal Convention and commercial dis- 
crimination are two different things, but 
do not you agree that since the object 
in view is the same, namoly, the develop- 
ment of Indian lindustries, the same 
principle should apply, subject to one im- 
portant modification which you mentioned 
in reply to Mr. Morgan Jones’ question. 
We recognise that in the case of British 
Companies already established and oper- 
ating in India there is ,a moral claim for 
protection; hut can you explain why in 
future and in the case of companies not 
operating in India at present India 
should not have the same rights and 
liberties as regards internal regulation 
as Great Britain and tho Dominions? — 
Sir Phiroze has made a Second Reading 
Speech in favour of commercial discrirn- 
atio-n. I can only roply that T do not 
agree with it. 

16.632. Do you agree with the Oonvon- 
tion about purchase of stores as laid 
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down in the Simon Cfommission Report? 
Yon do not propose to disturb that, do 
you? — No. 

Mr. M. B. Jayaker, 

15.633. May I just ask your attention 
to paragraph 3, Secretary of State? ‘‘ It 
is proposed that the Constitution Act 
should contain a general declaration that 
no British subject (Indian or otherwise) 
shall be disabled ”, etc. May I suggest 
to you that for the purpose of clearness 
it would be better if you separated the 
ease of Indians in India from those who 
come into India, either the residents of 
the United Kingdom or Colonials or 
others, because the case of Indiana in 
India stands on a different footing and 
it will tend to clearness if you took out 
the case of Indian born Indians, like 
minorities and their rights, because they 
stand on a different footing? I am there- 
fore asking if you will consider the split- 
ting up of this clause into two, one dealing 
with rights of Indian minorities, because 
they will be fundamental rights like the 
rights of holding property, etc., and 
another clause dealing with the rights of 
non-Indians to whom you give protection 
in the country?— I will attend to Mr. 
Jayaker's suggestion. I would not like 
to express an opinion one way or the 
other without looking into it further. 

15.634. You make no distinction 
throughout your Memorandum, Secre- 
tary of State, between bodies which 
were trading with India at the date of 
the Constitution Act, but which were 
not resident in India nor had establish- 
ments there and bodies which were trad- 
ing and had residence and establish- 
ments ?— No ; and I do not think you can 
make any distinction of that kind. 

15.635. I am asking your attention 
to the Report of the Second Round 
Table Conference at page 57 of the 
copies supplied to us, paragraph 24. 
This* was the Report of the Committee: 

The question of persons and bodies in 
^e United Kingdom trading with India 
but neither resident nor possessing estab- 
lishments there requires rather different 
treatment. Such persons and bodies 
clearly do not stand on the same footing 
as those with whom this Report has 
hitherto been dealing. Nevertheless, the 
Committee were generally of opinion that, 
subject to certain reservations, they 


ought to be freely accorded, upon a basis 
of reciprocity, the right to enter and 
trade with India.” You have made no 
such distinction between these two classes 
in the memorandum or in Proposals 122 
to 124 of the White Paper?— Mr. 
Jayaker^s point, if I un4erstaiid him 
rightly, is that reciprocity ought only 
to cover genuine traders in and with 
India. 

15,636. Yes? — I will look into the point 
and communicate further with him about 
it. 

^6,637. Although we differed materially 
on many of the points the utmost claim 
that was made was on this principle, 
that those who were genuine traders 
dealing with India who had estab- 
lished themselves had a moral claim 
which did not belong to anybody else. 
That was the basis on which we pro- 
ceeded throughout, and I think those 
Indians who agreed with your views went 
on this principle, that those who were in 
India already under a different system of 
government should in no way be pre- 
judiced by a change of Government, 
That moral claim, I am putting it to 
you, cannot possibly apply to others who 
wme in for the first time after the Act 
is passed or who are not genuine traders 
with India?— (Sir Malcolm Bailey.) The 
distinction, I think, Mr. Jayaker, will 
apply mainly to eligibility for bounties. 
It was that, I think, which he had. in 
his mind, 

15,638, No, it will apply beyond that, 
Sir Maloolm, For instance, if India had 
the liberty of Lying down conditions, 
which you prescribe for bounties only in 
this memorandum, in the case of all com- 
panies which come in for the first time 
after^ the Constitution Act, India will 
certainly have a very strong leverage for 
Indianising those companies not only in 
respect of bounties, but in the terms of 
incorporation; but do you see ,any justi- 
fication for according to people who come 
into India after the Constitution Act, or 
who are not genuine traders with India 
at all, the same protection as those com- 
panies which have acquired an equitable 
and moral claim to be protected under the 
New Constitution? — ^We only protect the 
new Companies coming in .against certain 
regulations in regard to their composi- 
tion. That is the extent of the protec- 
tion for new Companies coming in. The 
ground for doing so is that if you did 
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not give them that precise form of pro- 
tection yon would be to that extent pre- 
judicing not companies, but British sub- 
jects as such. 

15.639. If that is your contention, may 
I point out to you in paragraph 3, sub- 
paragraph (iii) : As regards companies 
which are or may hereafter be incorpor- 
ated in the United Kingdom,’* you must 
necessarily limit that expression incor- 
porated in the United Kingdom ” by the 
residents of the United Kingdom ? — I 
think the only way which you have, in 
point of law, of distinguishing in this 
respect is incorporation. 

Marquess of Beading , There is no such 
thing as ,a resident company. It is a 
company which is incorporated in a par- 
ticular place, which makes it equivalent 
to residence or domicile in the case of a 
subject. 

Mr. M, B. Jayaker, 

15.640. What would happen to a Com- 
pany incorporated in England, but which 
was composed mainly or entirely of 
Colonials coming from a country which 
did not give equality to Indians? It 
would fall under your definition incor- 
porated in the United Kingdom ”, 
although the members who formed that 
company were all Colonial or Dominion 
resident? — We have to admit that there 
is point in what Mr. Jayaker says, that 
as our only legal basis of distinction is in- 
corporation that might allow Colonials 
starting a company incorporated in Great 
Briain to get the advantage of this Sec- 
tion, but the difficulty is that you can 
never tell at one particular time what 
exactly is the composition of your share- 
holders’ list. If you laid down that the 
company must not only be incorporated 
in the United Kingdom, but must consist 
of residents of the United Kingdom it- 
self, you would be dealing with a con- 
stantly shifting body, and it would be 
very difficult in point of law at one time 
or another to say whether your share- 
holders were residents in the United 
Kingdom or were Colonials, to take Mr. 
Jayaker’s instance. It is a continually 
shifting list. The only test we have been 
able to find for a satisfactory discrimina- 
tion in point of law is incorporation, as 
Lord Reading says. 

16.641. But supposing you took the 
nature of the company at the time of 
its incorporation. I am aware of whttt 
you say, and 1 quite agree it would bo 
dif&cult to say that the conditions were 


satisfied at all stages by the same com- 
pany, but supposing you take the time 
of incorporation, do not you think it 
will prevent many Colonials getting the 
rights of trading in India. You are 
aware how strong is the feeling against 
Colonials trading in India coming from 
countries which do not allow the same 
advantages to India. I want to ensure 
that the benefit given by this clause is 
entirely in favour of residents in the 
United Kingdom and not in favour of 
Colonials who will come and form a com- 
pany in England and go and get the 
privileges which this country is given in 
India? — ^(Sir Samuel JELoare.) We will 
look into the point, but I do not disguise 
that it is a very difficult question. 

15,642. You could say that a propor- 
tion of directors or shareholders must be 
residents of the United Kingdom, just 
as you do in the case of the bounties. 
Tbeie you recognise that a certain pro- 
Ijortion of the directors may be of a cer- 
tain nationality. You can do the same 
here. I am only anxious to prevent that 
this clause should be made the occasion 
of Colonials getting in India trading 
rights which they would not get other- 
wise? — (Sir Malcolm Bailey.) It is ex- 
ceedingly difficult, no doubt, because 
there is tlie case of the holding company. 
One company may hold the shares in 
another. It is exceedingly difficult if 
you are to look behind your list of share- 
holders at any time and say whether 
they are residents of one particular 
place. I am sure everyone accustomed to 
dealing with companies’ lists will realise 
that difficulty. 

Sir John Wardlaw-Milne.] Would not 
there be a difficulty in a case such as Mr. 
Jayaker suggests, that you might have 
nominees appointed? That seems to me 
to *be a cardinal difficulty at once. 

Marquess of Beading,] Or a holding 
company registered as the shareholders. 

Earl Wintertoro.] I think we ought to 
understand what is meant in the ques- 
tions and answers by the use of the term 
“ Colonial.” The term Colonial ” 
applied to British subjects in the 
Dominions is quite out of use. By the 
term ** Colonial ” do you mean British 
residents in the Crown Colonies or 
British residents in the Dominions? 

Mr. M, B, Jayaher,"] I mount both. 
I meant residents in tho Grown Colonies 
and residents in tho Dominions. 

Earl Winterton,] There is a very vital 
distinction. 
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Mr. M, It, Jayaker, 

15.643. I know; I am much obliged to 

Lord Winterton for reminding me. 
In Clause 3 (iv), to which your 

attention has been called by several 
Members, what is it you want to 
secure, Sir Samuel^ by that extended 
definition? You agree that in the case 
of private companies it will have no 
operation, because a private company, if 
it wants to exclude non-Indians, can 
always use the expression “ Indian born 
Indians,” and then your Clause becomes 
nugatory. In the case of Legislation, 
that is to say, a company which is in- 
corporated by Legislation, only in such 
cases will this Clause come into opera- 
tion, and, m such cases, may I point out, 
as you pointed out rightly in reply to a 
previous question, that it is always in 
the option of the directors to accept 
shareholders’ applications, so it is also 
in the hands of the shareholders to 
appoint directors. Similarly agents and 
servants is a matter entirely in the 
hands of the company. Therefore, even 
in the case of a company which is in- 
corporated by an Act of the Legislature, 
to which this alone would apply, it would 
be easy to defeat this Clause. In what 
cases do you think this Clause will be 
operative ? — (^iv Malcolm Hailey,) We 
fully realise what Mr. J\ayak©r says. 
There is full liberty for the company to 
constitute itself under its Articles of 
Association, to appoint what directors it 
likes, and so on. The object of this 
Clause is to prevent legislation making 
requirements in the case of companies 
which would act to the' prejudice of 
United Kingdom residents; that is all. 

15.644. This Clause would mean this, 
to put it in plain English : British sub- 
jects domiciled in the United Kingdom 
will be entitled to -become directors, 
shareholders, agents and servants. Is not 
that so? It does not go beyond that 
** will be entitled to become directors, 
shareholders, agents and servants ” ? — 
Or, rather, that the company will not 
suffer in any way as a company if the 
directors, shareholders and so forth, are 
United Kingdom residents instead of 
residents of India. That is the extent of 
the Clause, and no more. It confers no 
title on anyone to be a director or a 
shareholder. 

16.645. Therefore, it comes to this : At 
the most this Clause only gives the right 
to the residents of the United Kingdom 


to become directors, shareholders, agents 
or servants, as if they were Indians. 1 
am putting a short expression? — ^Yes. 

15.646. But it does not take the Clause 
beyond that because if the company was 
so minded as to discriminate between 
Indian born Indians and the Statutory 
Indians, if I may use the expression, 
it can always say that the directors 
will be Indian born Indians? — Un- 
doubtedly. 

15.647. Therefore, what is the opera- 
tion of this Clause? — I think Mr. Jayaker 
must read the Clause as though it con- 
ferred certain rights on British Indian 
residents to take part m the company 
as shareholders or directors. The inbcn- 
tion of the Clause is merely to prevent 
a company from being prejudiced if the 
law lays down that at its incorporation 
it should include a certain proportion of 
Indians and the like. In that case, 
United Kingdom residents would come as 
Indians and therefore comply with the 
law. The company having complied with 
the law to that extent would not bo pre- 
judiced in point of taxation, and so 
forth. 

15.648. I see. Then in sub-paragraph 

(vi) you say ‘‘ in addition, it is pro- 
posed that the Constitution Act shall 
require the reservation for the signifi- 
cation of His Majesty’s pleasure of any 
Bill which, though not in form repup 
nant to the provisions indicated in 
Clauses (ii), (iii) or (iv), tho G-ovcrnor- 
Genoral in his discretion considers likely 
to subject to unfair discrimination any 
class of His Majesty’s subjects.” Is it 
anything more than paragraph 39 of tho 
White Paper? You have in paragraph 
39, a very unlimited power given to tho 
Governor-General : The Governor-Gen- 

eral will be empowered at his discretion, 
but subject to the provisions of the Con- 
stitution Act and to his Instrument of 
Instructions, to assent in His Majesty’s 
name to a Bill which has l)een passed 
by both Chambers, or to withhold his 
assent, or to reserve tho Bill for the 
signification of tho King’s pleasure.” ^ Is 
it anything more than this? — ^The im- 
portant words in sub-paragraph (vi) are 
“though not in form repugnant to the 
provisions indicated in Clauses (ii), (iii) 
or (iv).” 

15.649. But surely the Governor-Gon- 
eral will always consider it. He will not 
be blinded by the form of the Bill. I 
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want to know whether it takes para- 
graph 39 further P — ^You will notice it 
makes the reservation obligatory. 

15.650. Therefore, you say in such a 
case, out of the three alternatives which 
are open to the Governor-General in 
paragraph 39, he will not be at liberty to 
follow two out of the three. Is that 
what you meanP — (Sir Samuel Hoare.) 
Yes, that is so. 

15.651. If so, why are you making it 
strict, especially in the case of unfair 
discrimination in the case of His 
Majesty’s subjects? I can understand 
your making it strict in the case of 
discriminaton in favour of the residents 
of the United Kingdom, but why are 
you so tender about His Majesty’s sub- 
jects in other parts of the Dominions and 
the Colonies? — But, Mr. Jayaker, this is 
not -simply British subjects or Dominion 
subjects. It is all subjects, including 
Indians, protected by these clauses. 

15.652. As I was mentioning to you, 
the case of Indians should be dealt with 
in a separate clause, because it wOl 
create a lot of confusion if you treat the 
case of Indians in all these clauses as 
on a par with residents of the United 
Kingdom or Colonials or Dominion 
people. Assuming you leave Indians out, 
I am asking if you must make the 
Clause so strict as to limit the liberty 
of the Governor-General which is given 
by paragraph 39. Why not confine it to 
cases of unfair discrimination as against 
the residents of the United Kingdom 
only? — I understand the Clauses to be so 
in effect. 

15.653. It is ** His Majesty’s sub- 
jects*’; that is the expression? — (Sir 
Malcolm Eailey,) It only refers to sub- 
clauses (ii), (iii) and <iv), 

15.654. Sub-clause (vi)? — (Sir Samuel 
Eoare.) Yes, but Mr. Jayaker will see 
that this clause only refers to sub-clauses 
(ix), (iii) and (iv). 

15.655. Yes, it is mentioned there, (ii), 
(iii) and (iv). That is just the reason, 
I just want you to follow my point 
because it is a little intricate. You have 
mentioned Clause (ii) to which this prin- 
ciple will apply. If you refer to 
Clause (ii), it refers to the right of pre- 
venting entry as you explained yesterday 
in answer to Mr. Zafrulla Khan?— -Yes. 

15,666. Therefore, if there is a Bill (I 
am explaining how sub-clause (vi) will 
operate) which prevents the entry of any 
dase of His Majesty’s subjects resident 
19355 


in the Colonies and th© Dominions, this 
strict Clause will apply and the Governer- 
General in such a case will be compelled 
not to act upon the two alternatives, but 
in every case he must reserve it for the 
signification of His Majesty’s pleasure. 
Why is such a strictness necessary in the 
case of His Majesty’s subjects in the 
Dominions? — ^Mr. Jayaker’ s explanation 
of sub-clause (ii) I do not think is 
accurate. 

15.657. I thought you said yesterday, 
In answer to Mr. Zafrulla Khan, that 
sub-clause (ii) gave the right of restrict- 
ing the entry of the Dominions’ and 
Colonies* subjects into India? — (Sir ilfaZ- 
colm Hailey,) It gives the right of 
restricting the entry of residents from- 
the Dominions and Colonies merely 
because it does not apply to them the 
protection that is extended to residents' 
of the United Kingdom. 

15.658. That may be the way in which 
the principle comes in, but it does come 
in, I think. Take the words “ to pro- 
vide that no laws restricting the right of 
entry into British India shall apply to 
British subjects domiciled in the United 
Kingdom.” The necessary implication is. 
that such a law can be made with refer- 
ence to people who are not British sub- 
jects domiciled in the United Kingdom. 
Therefore, it does give the ri^ht to the 
Legislature of India to prevent the entry 
of Britisih subjects not domiciled in the 
United Kingdom? — I think it might be 
fair to say that if sub-clause (vi) seema 
to have the precise effect whidh Mr* 
Jayaker thinks/ then it will be very easy 
to alter it in order to give its true im- 
plication, namely, that it only stands as 
a protection to British subjects domiciled 
lu the United Kingdom; that is what it 
was intended for, and it can in drafting 
be resurjcted to that. 

16.659. Then I proceed now to para- 
graph (2). There you mention, Mr. Sec- 
retary of State, some conditions. I am 
speaking of bounties. You observed 
yesterday that those conditions are the 
same as were mentioned in the Report of 
the Committee on External Capital ? — (Sir 
Samuel Hoare ) Yes. 

15.660. Am I to understand that those 
conditions .are illustrative and not ex- 
haustive? I will make my question 
clearer. For instance, at page 16, if you 
have a copy of the Report of that Com-' 
mittee, you find in Clause 2, Sub-clause 
(2), where the conditions are mentioned) 

2 U 
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one condition is, it has a share 
capital the amount of which is ex- 
pressed in the Memorandum of 
Association in rupees That condi- 
tion is not mentioned here ? — No ; hut 
those .are the conditions we have in mind. 

15.661. Therefore they are not ex- 
haustive as mentioned there. That is the 
only thing I wanted to know. You have 
similar conditions to those which are 
mentioned in this Report? — ^Yes. You 
mean they are not exhaustive in our 
Memorandum ? 

15.662. Yes .P— Yes. 

15.663. For instance, as Sir Phiroze 
Sethna put it to you, a condition like 
this, that a certain proportion of capital 
should he made available for subscription 
in India would be a condition of this 
character .P— Yes. The conditions we 
have in mind are the conditions of the 
External Capital Committee. 

15.664. And similar conditions, because 
they do not exhaust the conditions. I 
do not want any answer which will un- 
necessarily create confusion, but what I 
want to know is this. You have men- 
ftiloned only two conditions here. Sir 
Samuel ; composition of the Directors and 
facilities — treasonable facilities, as Sir 
Austen Chamberlain pointed out — ^to be 
given for the training of Indians; there 
are only two, and I want to know whether 
you restrict yourself only to two or 
whether they are merely illustrative of 
the conditions you have in view? — No. 
I did not read the whole of the Report of 
the External Capital Committee. It is 
the text book upon which we are work- 

Mr. N*. Joshi. 

15.665. May I ask one question? Are 
the conditions ^ given in the External 
Capital Committee’s Report the last 
word, or could they be added to? — 
think substantially this is the basis of 
what we intend. 

16.666. I tell you, Secretary of State, 
why I am asking this question. When 
this question was discuss^ in the Legis- 
lature I raised the question whether we 
could not make .a condition as regards 
the employment of a certain numl^r of 
Indians in these industries. Some indus- 
tries may he started and foreign labour 
may 1^ imported. I am not suggesting 
that it is probable to-day, but it may 
happen that foreign labour may be im- 
ported. I therefore suggested that one of 
the conditions should be that not more 


than a certain percentage shall consist 
of foreign labour. Would such a condi- 
tion be inconsistent with what you are 
proposing to do ? — I do not think it 
would be inconsistent with these condi- 
tions, but I do not want it to be thought 
that we wish to go outside the general 
scheme of the Report of the External 
Capital Committee. I should have 
imagined myself that the real safeguard 
against any fear of that kind in the case 
that Mr. Joslii lias just suggested is the 
universal feeling in India. I cannot con- 
ceive myself of any Government here or 
anywhere else giving a subsidy to a Com- 
pany for the encouragement of its -in- 
ternal development and allowing the work 
of the Company to be carried out by im- 
ported labour. I should have thought 
myself that public opinion would have 
been so strong as to make the immigra- 
tion of that kind of labour quite im- 
possible. 

Mr. M. B. Ja/yaker. 

15.667. Now take a condition like this, 
•Sir Samuel: that a certain proportion 
of the capital should be offered for sub- 
scription in India. You would not re- 
gard that condition as inoonsistent with 
the scheme of the Report, would you?— 
I would not like to commit myself to an 
answer Yes or No, but I will take 
account of what Mr, Jayaker has said. 

Sir Kuberb Carr. 

15.668. May I -ask one question with 
regard to that? Speaking from meahory, 
does not that Co-mmittee report very 
definitely against a special allotment of 
capital to any special body of people, 
Indians or otherwise?— I should like to 
look up the Report 'before I gave an 
answer upon that point, 

Mr, M, B* Jay^her. 

15.669. Then you are aware that at 
the present moment the Indian Iregisla- 
ture has the right and has exercised the 
right to attach such conditions when- 
ever bounties are given to any Company, 
whether that Company is existing ox 
future ? — ^Yes. 

15.670. I am asking you .this ; In your 
scheme you limit the right attach these 
conditions only to those Companies which 
are incorporated after the Subsidy Act? 
—Yes, 

16.671. Now supposing there is an old 
Company that is a Company existing at 
the date of the Subsidy Act and it 
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refuses to change with the nature 
of the times, tor instance it refuses to 
allow Indians to become Directors; it re- 
fuses to allow Indians to become share- 
holders; it refuses to change with the 
spirit of the times, and it applies for a 
bounty out of the national funds : what 
equity is there that under your scheme 
i,t should be entitled to receive this 
■bounty and support from national funds, 
while all the time it keeps the nationals 
out by refusing to allow them to become 
Directors or shareholders? What equity 
is there that it should receive money 
from the Indian taxpayers and yet re- 
fuse to allow the Indians to come in at 
any door.? — ^The equity is really founded 
upon what I said yesterday, that I do 
not think it would be fair to impose new 
conditions. The conditions would be new 
conditions owing to the change of gov- 
ernment. I would say that the altera- 
tion in the form of government did 
materially alter the position. That .being 
so, we felt it was fairest to leave exist- 
ing Companies untrammelled by restric- 
tions of this kind. 

16.672. I appreciate the principle 
so far as they exist and the rights 
of these Companies afro concerned. I 
can see the principle although I may 
differ from it; but if the Company 
applies for funds or applies for money, 
db you mean to say that the ihan who 
pays the money has no right to say and 
the Legislature which pays the money 
has no right to say, If you want help 
from Indian funds you must take in In- 
dians ”?/ — ^Mr. iJayaker will . remember 
that the object of bounties and subsidies 
is the encouragement of Indian trade 
and industry. Can you really draw the 
distinction between one Company and 
another as a result of the particular kind 
of Board of Directors which they have 
got or their shareholders, when each of 
them is equally encouraging Indian trade 
and Industry? 

15.673. Perfectly true, but is not the 
taxpayer who pays the money entitled to 
have a say as between two British Com- 
panies one of whom is changing with the 
times, allowing Indians to come in and 
so on, and another British Company 
which refuses to do so, both existing at 
the date of the Subsidy Act I will 
assume — one British Company chang- 
ing with the times ; it has allowed 
Indians to come in; Indians are getting 
experience of trading and management; 
and another British Company which holts 
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its door and says, “ No, hands off ** — why 
should not the Legislature "say as between 
the two Companies, “ We think Indian 
industry is more encouraged by the Com- 
pany which has changed with the times 
and is not enoouraged by the Company 
which refuses to change with the times, 
and therefore we shall give our money 
to the Company which ' is helping the 
Indians”? What is there wrong in 
such an attitude? — To say what is right 
or what is wrong is a practical question, 
and I cannot see myself how, when the 
object of the bounty or the subsidy Is 
the encouragement of Indian trade, you 
can draw distinctions between on© Com- 
pany and another. 

Sir Joseph Nall.'] Ought not some con- 
sideration to be given to the Company 
which is already established and is em- 
plo-ying Indian labour? Would it be fair 
to prejudice the further employment of 
that labour merely to get another 
Director nominated to the Board? 

Mr- M. B. Jayaker. 

16.674. We would certainly go a long 
way in favour of a Company which is 
taking in Indians and training them, but 
it comes to this, Sir .Samuel, that the 
Indian taxpayer, although he pays the 
money, has no right to attach conditions 
that his countrymen will be taken in and 
taught the industry or anything of that 
kind? — ^For future Companies and not 
existing Companies. May I remind Mr. 
Jayaker that this is again, as far as I 
remember, the explicit proposal of the 
Report of the External Capital Com- 
mittee ? 

16.675. I know; it is also the specific 
proposal of the Roimd Table Conferences; 
but we all differed from that, you know, 
Sir Samuel? — ^I would not say all. 

16,676 At least I did. I am merely 
pointing it out on grounds of equity. 
Why cannot the Indian Legislature say 
this : iWe will give you money provided 

yon help the Indians to become trained,” 
or something of that nature? — Let Mr. 
Jayaker again, just as I asked Sir Phiroze 
Sethna a minu'te or two ago, look to the 
alternative, the alternative in which 
restrictions of this kind could be 
generally imposed. The effect of that 
might be commercial discrimination of 
the most extreme form against British 
Companies. 

16,677. Hoiw? — ^In the form of granting 
subsidies. Take the case that Sir Austen 
Chamberlain mentioned yesterday; take 

2 XT 2 
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the case of shipping. The procedure sug- 
gested by Mr. Jayaker might be used for 
destroying the British Shipping Com- 
panies altogether, 

15.678. It is one discrimination as 
against another discrimination. Dis- 
crimination meets discrimination. The 
Company discriminates against Indians, 
the Legislature discriminates against that 
Company. Discrimination often cures 
discrimination? — There again I do not 
agree. I put the discrimination he has 
mentioned, namely, she insistence upon 
a particular kind of Board, upon a very 
different level from the kind of dis- 
crimination which is going to destroy the 
whole of a great shipping industry. 

16.679. I do not wi^ to carry the point 
any further, hut I am taking the case 
of a Company which discriminates against 
Indians and which continues to dis- 
criminate against Indians. I ask you 
why should not discrimination of this 
kind he met by another kind of dis- 
crimination by the Legislature in order 
that that discrimination might be cured? 
I think Mr. Jayaker has made his point 
perfectly clear to me at any rate, and 
we must take it into account. I also 
have made my point clear, whether they 
a^ee with it or whether they do not. 

Mr. Mu’bert Carr.] Might I suggest to 
the Secretary of State that this question 
of the employment of Indians really 
seems more theoretical than practical. 1 
do not know of any concerns out there 
who are importing English labour at 
high cost when they have got Indian 
employees possible on the spot. 

Mr. M. B, JayaheT.2 I <iid not take 
the instance of labour. That was Mr. 
Joshi's point. I took the point of the 
refusal to take in Indian Directors. 

Sir Han Singh Ctout.^ And appren 
tices. 

Sir Austen ChaTnlerlain, 

15.680. Secretary of State, in the 
argument you have been conducting iwith 
Mr. Jayaker you have defended the pre- 
vention of this discrimination against an 
existing Company. Am I right in under- 
standing from your answers to me yester- 
day that any such discrimination would 
be permissible in regard to a future Com- 
pany non-existent at the moment when 

Subsidy or Bounty Act was passed? 

^Within the limits of these ClSrUses, yes. 

Mr. M, B. ’Juyahet, 

Iff, 681. Oho of the last questions 1 iwish 
to put to you is this, Mr. Secretary of 


State. Your attention was drawn by Sir 
Phiroze Sethna to oases of unfair com- 
petition. They are rare, but still they 
are there? — Yes. 

15,682. Generally what happens is that 
a strong Company, strong in its public 
support, strong in its capital and strong 
in its Directors, makes it impossible for 
a new Company — I am not saying neces- 
sarily Indian, it may be British and 
Indian — ^to come into existence or to 
prosper. The way they generally do it 
is by offering very favourable terms and 
by having rates which cut the throat of 
the other Company, I can give you a 
case which I am sure you must be aware 
of, of a Company which took its passen- 
gers free and in addition to that it gave 
them clothes or a pair of dhoties 
to wear ? — I believe it was an Indian Com- 
pany. 

Mr. M. B. Juyaher.2 I iwill not say 
whether it was Indian or British, but the 
Company was there. 

Sir BTari Singh Gour.] And handker- 
chiefs. 

Sir Fhiroze Setfina,"] And packets of 
sweetmeats* 

Mr. ilif. H. Jayaker. 

15,683* 1 want to know whether you 
do not think that in a case of this kind 
there ought to be some power of legisla- 
tion by which the Legislature would bring 
pressure to bear upon such a Company 
and make it possible that terms of 
equality and equal competition may be 
established between the strong Company 
and the weak Company which is just 
struggling into existence, apart from 
racial questions? — ^I should have thought 
that if there are cases of that kind they 
would he dealt with by local legislation, 
legislation against trusts and so on. I 
do not see how they come into this cate- 
gory of cases. 

Sir John Wardlaw^Milne. 

15,684. I would ask the Secretary of 
State whether, in giving that answer, he 
is aware that exactly the same conditions 
applied in this country in living memory 
in which not only were fares free between 
this country and Ireland, but presents 
were given to people going on board? — 
It does seem to me very difficult to re- 
strict competition by this kind of Con- 
stitution Act. 
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Mr. M. B. Jayaker, 

15.685. The most effective way for the 
Legislature would be by using some kind 
of discrimination to prevent this unfair 
competition. If we are agreed that it is 
necessary that such unfair competition 
should be prevented, then the question 
is how to do it, and the easiest .way would 
be to leave the Legislature freedom in 
this exceptional case to pass a measure 
which may look like discrimination. That 
is what I am suggesting to you, but what 
power is there to prevent such unfair 
oomipetition as I have submitted tfoir 
your consideration? — think the great 
safeguard really judging from the experi- 
ence of most countries in the world is 
that that kind of rate-cutting competi- 
tion in the end is uneconomic. Certainly 
frono, my own knowledge, I can think of 
many cases in the last few years in par- 
ticular in which companies have tried 
that kind of policy, and within my own 
knowledge it has time after time failed. 

15.686. The company I have in view is 
very prosperous, Sir Samuel. It has not 
failed at all? — I was also thinking of an 
Indian Company, Mr. Jayaker, and if 
xny information is correct, that kind of 
policy has not answered and there is now 
a change taking place. 

Archbishop of Canterbury, 

15.687. May I ask a question, Secretary 
of -State : Supposing the Legislature 
brought in some Bill to deal with this 
kind of abuses which Mr, Jayaker has 
mentioned, it would be open to the 
Governor-General to decide that they 
were not discriminations of the kind con- 
temple'‘fce<i in these proposalsi^ — That is so. 

Mr. M. B. Jayak&r. 

16.688. But that does not meet my^ 
point because your proposal, Secretary 
of State, is to make the act automatically 
invalid. The Governor-GeneraPs inter- 
ference comes under his special responei- 
bilities under paragraph 18. That only 
applies to non-legislative discrimination. 
Legislative discrimination, according to 
your proposals, is declared to be void. 
The Governor does nnt come in there, 
Sir Samuel. The Act itself is void, ultra 
mr 09 the Indian Legislature? — ^But, 
surely, the position is this, Mr. Jayaker, 

in these clauses we arc attempting 
to deal with commercial discrimination 
1 ^ nothing else. The kind of cases that 
ycu have mentioned fall into another 
category of case and they would have to 


be dealt with, say, in the way in which 
the American Federal Government has 
r.+torriptod to deal with rates, trusts, and 
so on. in the second alternative, as His 
Grace has just said, the Legislation might 
well go through as not trenching upon 
the field of commercial discrimination. 

15.689. But that will not depend upon 
the Governor-GeneraPs decision; that is 
what I am pointing out; it will be a 
question for the Federal Court to decide. 
Supposing somebody challenges this legis- 
lation ae being ultra vires the Legisla- 
ture, the Governor-General will not come 
in; it will be a question for the Federal 
Court ? — ^Yes. 

15.690. That is what I am pointing 
out in reply to His Grace’s question: 
That the Governor-General’s special re- 
sponsibility comes in when questions of 
non-legislative discriminatiom are co-n- 
cerned; questions of legislative dis- 
crimination go to the Court. , They do 
not come to the Governor at alL That 
is the position here. Either it is a valid 
Act or a void Act. In either case it 
must go to the only body competent to 
decide the question, which is the Federal 
Court. The Governor does not come in? , 
— Yes, 

16.691. Then the last question I want 
to ask you is with regard to sub-para^ 
graph ^viii): ‘‘There are, moreover, cer- 
tain points which are definitely not 
covered by the general provisions out- 
lined above, e.g., there is no provision 
safeguarding ships registered in United 
I^ingdoin ports. It is also desirable to 
secure the right of United Kingdom ship- 
owners to employ in Indian trades ofl&cers 
holding Unit^ Kingdom certificates of 
competency.” I follow that principle, 
but what will be the position of British 

which take part in the coastal 
trade of India which discriminate against 
Indian qualifications? Would that be 
equally -prevented? Ships which carry 
on the coastal trade of India, and there- 
fore which benefit by Indian custom and 
by Indian support, (but which discrimi- 
nate in the sense that they refuse to 
employ pilots or officers, medj^al or other- 
wise, with Indian qualifications; they dis- 
criminate against Indian qualifications; 
how will that case be met? I see you 
have met the case of discriminating 
against British qualifications? — ^But thaty 
surely, is a case of private rather than 
of Governmental discinmination. I am 
not in any way making an argument far 
companies which do not ompJoy Br'iiilsk 
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labour, but it does seem to me v>ejy 
difficult to restrict the right of contract 
of a company to employ the people it 
wishes to employ. After all, the safe- 
guard is that it is reciprocal, Mr. 
Jayaker. 

15,692. Yes, I see that; but I see only 
one part of it is met by your proposal. 
The other part is not met by the pro- 
posal, and. I want to know, m such a 
case, whether the Legislature would have 
some right? — ^Take the case of shipping; 
it would be difficult to say that a 
shipping company should employ such 
and such a number of British or Indians ; 
it would be difficult for a British com- 
pany to be forced into an obligation of 
that kind. I imagine it would be 
equally difficult for an Indian company 
to be forced into it. 

Sir John Wardlaw-Milne. 

15,693., May I ask the Secretary of 
State on that, before he finally replies, 
is not it open under this clause for an 
Indian-owned shipping company, to em- 
ploy nothing but Indian qualified officers 
if they chose, just as a British company 
could P—It is so, and it is with that fact 
in mind that I just gave the answer to 
Mr. Jayaker: that our arrangement was 
a governmental arrangement founded 
upon reciprocity, and we are not 
attempting to interfere with the private 
right of contract either in the case of 
the British or of the Indians. 

Earl Winierion.} Might I venture to 
bring out another point in connection 
with this? I venture to suggest that by 
the proposal Mr. Jayaker makes, the 
aims that he seeks will not be reached, 
because if you were to make it a matter 
of governmental action in the case of 
these ships the Government might also 
take action in this country; it might 
take such action as not to allow Lascars 
to be employed in P. & O. ships. There 
was very strong pressure of that kind 
at one time. Up to now it has been re- 
sisted by successive British Governments. 

Mr. M, B! Ja^aher, 

15,694. Then the sum total of your pro- 
posals, Sir Samuel, is this, very briefly : 
that 1^6 Indian Legislature will have no 
right to see that certain important key 
industries, which, by reason of the im- 
portance of the manufactured article, or 
the importance of the times throu,^ 
which die country is passing, should be 
left^ entirely in the hands of Indian 
nationals?-—! am always rather nervous 


in answering questions about key indus- 
tries — 

16.695. Vital industries — because I 
never know exactly what is in the mind 
of the questioner. Here we understand 
by key industries a few industries de- 
voted to producing particular commodi- 
ties that are necessary for defence; we 
do not go» further than that. I am not 
quite sure whether Mr. Jayaker means 
that. 

15.696. I am taking the expression 
from your Key Industries Act, Sir 
Samuel. You have got an expression in 
that Act which is on your Statute Book? 
— The Key Industries Act is restricted 
to a very few necessities of war, if I re- 
member it — nothing else. 

15.697. It might be optical glass in 
India; it may be something else; hut I 
take the definition from you: articles 
which may have an importance owing to 
the emergency through which the coun- 
try is passing? — ^The contingency is war 
in this case. 

16.698. Your scheme leaves no power 
in the hands of the Indian Legislature 
so to arrange matters that industries 
which it regards for the purpose of de- 
fence or for self-protection as necessary 
and vital should be left entirely in the 
hands of Indians? — Mr. Jayaker, I 
understand, accepts the definition that 
we have here of Key Industries, namely, 
a very restricted definition. I should 
have thought in that case what is really 
important is that these particular things 
that are necessary for Indian defence 
should be made in the country. Tliat is 
the whole basis of our Key Industries 
Act. If they are made in the country 
it does not seem to me to matter whether 
they are made by .a British Company 
or an Indian Company. 'What does 
matter to India is that these goods 
should readily be available there And 
that India is quite certain of haying 
them at the moment of emergency. 

Lieut.-Colonel Sir H. Oidney* 

15.699. My Lord Chairman, my ques- 
tions will only refer to paragraph 6 of 
the Memorandum regarding profes- 
sional qualifications, t&e Secretary of 
State said he would have something to 
say upon this subject in the course of 
his evidence^? — ^Yes. 

16.700. Would it be appropriate to ask 
you that now? — ^Yes, I do not mind, Sir" 
Henry. 
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16.701. In continuation of what Mr. 
Jaysikar has referred to, Secsretary of 
State, regarding the discrimination of em- 
ployment, let me take, for instance, British 
ships. It is a well-known fact that British 
shipping companies refuse to employ any 
but British labour in certain of its de- 
partments, the reason being that they 
insist upon certain standards of examina- 
tions which are obtainable only in 
England; to quote one case*, the Board 
of Trade. To my mind, it seems that 
this places the Indian and those who 
are trained in India at a distinct dis- 
advantage, especially in those British 
companies who have a big coastal traiffic 
in India, Would the Secretary of State 
agree with me that one of the ways of 
countering this disadvantage is by having 
examinations equal in India as m 
England — in other words, following that 
benevolent act of reciprocity P In that 
case we would have an examination 
equivalent to the Board of Tr^e in India 
as we have in England, so as to allow 
British or Indian companies to select 
their employees as they want? — ^It is 
difficult for me to givo a general answer 
dealing with a lot of rather technical 
features like the qualifications of the pro- 
fessions, but, speaking quite generally, I 
should be in favour of that line of ad- 
vance. Sir Heniry will remember that it 
is actually what is happening now with 
some of the pilots of India. I under- 
stand the Hooglie pilots are mainly 
being trained in India. 

16.702. -Some of the apprentice pilots 
are to-day being taken from the 

Bufferin,” which was never done before, 
and this is certainly, as the. Secretary 
of State states, a line of advance, but 
that touches only the fringe of the sub- 
ject. I am talking about the ships which 
trade along the coasts of India and 
Burma. I know that some companies 
do employ certain statutory Indians and 
Indian Indians, but it is a hard and fast 
law tjiat ships coming from India to 
England get rid of these» Indian 
nationals and re-employs Europeans ; 
in other , words, there seems to be 
a distinct racial discrimination in 
even the passage .of these officers to 
India? — ^But would not there be the satne 
discrimination in the Indian lines against 
British employees ? * 

15.703. I do not think it is there 
because the few Indian lines that do exist 
to-day have both British and Indian 
officers. I think they take the cheapest 


and the best? — Here again the difficulty 
IS that it is not a Governmental arrange- 
ment. This is really a question of private 
contract. 

16,704. I quite agree? — That does not 
mean that I am in favour of any racial 
discrimination; I am not; but what I am 
saying is that it is very difficult to deal 
with a situation of that kind by 
legislation. 

15.706. I stress this point to implement 
what Mr. Jayaker said. There is the 
practice of racial discrimination by Ship- 
ping Companies in England, and that 
apparently will be allowed to continue, 
and India will have no means by which 
she can force her voice and have this 
stopped. It will continue ad infinitum 
because, as I said, of this inequality of 
examination and qualification? — I should 
like to know more of the detailed facts 
of the position, both in the British and 
the Indian lines, before I accepted a 
very general statement of that kind. 

Lieut. -Colonel Sir II . Gidney.’] I think 
it is quite right. Would it be right if 
I asked the Secretary of State whether I 
can refer either briefly or in full to some 
points as regards the medical profession?^ 

Sir Phiroze Sethna. 

16.706. That is reserved to a later date> 
is it not. Secretary of State? — ^No; I did 
not make any suggestion one way or the 
other about the medical question, did I?' 

Lieut.-Colonel Sir H. Gidney. 

16.707. Secretary of State, will we have 
another opportunity of dealing with this 
as a whole ? It is no use taking it piece- 
meal? I do not mind whether we take 
it now or later. 

Sir Austen Chamberlain, 

16.708. Did not you ask that we shouh} 
not now di^uss the medical profession 
because negotiations are going on? — Yes, 
but I am now ready at the proper time. 
I do not suggest that this is the proper 
time to make a statement, but I think 
perhaps it might be best if, before I 
made a statement or answered questions, 
I should circulate a memorandum; but T 
am in the hands of the Committee. If 
they like to go on with the examination 
now, I am ready. 

Lt.-Colonel Sir H. Gidney.^ I would 
rather defer my questions. 

Mr. N, M. Joshi, 

16.709. May I ask the Secretary of 
State the exact meaning of the words 
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British subjects domiciled in the 
United Kingdom What do you mean 
by “ domiciled in the United King- 
dom — a resident of the United 
Kingdom ? — The lawyers tell me that 
there is no such thing as United 
Kingdom citizenship or United Kingdom 
nationality. You therefore have to make 
it clear that the British nationals about 
whom we are talking are British 
nationals whose domicile is here. That 
is the reason why the addition of “ domi- 
cile ’’ is put in. 

Mr. N. M, JoshL'] In reply to Mr. 
Jayaker, you said that there is the diffi- 
culty of excluding the Colonials. This 
right does not apply only to Companies. 
Paragraph 3 (ii) applies to Britii^ sub- 
jects domiciled in the United Kingdom. 
This refers to much more than Com- 
panies. My fear is that if you use the 
words “ British subjects domiciled in the 
United Kingdom ” without any defini- 
i/ion, the Colonial British subjects will 
be included. 

Marquess of Beadino."] Only those domi- 
ciled in the United Kingdom. 

Earl Winierton.2 In view of the fact 
that,^ .as great exception is taken in the 
Dominions to the term Colonial ’’ as 
is taken in India to the term ** native ”, 
could not we refer to these people by 
their proper name, namely, Dominion 
British subjects ” ? That is the technical 
term. 

Mr. N, M. J'oshi, 

13.710. What is the exact meaning of 
** domiciled ” ? Does it mean bom in 
Great Britain? — Sir Malcolm Hailey is 
more of a lawyer than I am. He will 
tell you about domicile. (Sir Malcolm 
Sailey.) There are various ingredients 
in the legal composition of “ domicile ”, 
out I think for the present purpose Mr, 
Joshi might take it that it means resi- 
dence, very broadly. 

Sir Sari Birbgh Gout, 

13.711. Permanent residence?-— Yes. 

Mr. Zafndla Khkin. 

15^712. The difficulty is, is it not, that 
it depends upon intention. Therefore, 
when the question arises it has to be 
judged whether a person is or is not 
domiciled in a particular place?— There 
.are so many ingredients in it, hut for 
Mr. Joshi’s purpose I thought ** resi- 
-denoe” or “permanent residence/’ 
sWQuld he the best test. 


Mr. N. M. Joshi, 

15.713. In regard to paragraph 3, sub- 
paragraph (ii) (b), I want to ask you, 
Secretary of State, to give me some con- 
crete instances of disabilities based upon, 
say, duration of residence or language. 
What sort of disability will be imposed 
which is based upon duration of residence 
or language? — (Sir Samuel So<ire.) Sup- 
posing, to take a very simple case, there 
was the intention in India to say that 
nobody could carry on business who had 
not an intimate knowledge of the 250 
Indian languages or who had not lived 
there for 50 years. 

15.714. I would draw your attention, 
Secretary of State, to the holding of 
property and the holding of public office, 
especially the holding of public office. Tf 
the Legislature makes a rule that, in 
order to be a member of a local district 
board, a man must be a resident in that 
district for one year, will that be a dis- 
ability imposed upon anyone based upon 
duration of residence? — I should have 
thought a question of that kind is really 
a question of franchise. This docs not 
affect electoral qualifications or qualifica- 
tions for sitting in a public body. 

15.715. Holding a public office that 
is what you say? — Surely what is meant 
is this, that, supposing two people are 
qualifi-^, the one an Indian and the one 
a British citizen, living in India, pro- 
vided their electoral qualification is 
correct, no distinction should be drawn 
between them. 

15.716. What you really moan is that 
there i^ould be no ‘discrimination, but 
the paragraph, as it is worded, means 
that you will give protection against dis- 
abilities based upon duration of r^i- 
dence?-— (Sir Malcolm Sailey,) Which 
paragraph? 

15.717. 3 (ii) (b)P— That is not only 
referring to the holding of office: it 
refers to other disabilities. 

15.718. It refers to “ a special form of 
protection for British subjects doinicilecL 
in the United Kingdom, in respect of 
the following matters (in Brit^h India) : 
Taxation, travel and residence, the ihold- 
ing of property, the holding of public 
office, the carrying on of any trs^ or 
•business.” My p^ition is this, that, in 

•certain matters, it will be justifiable to 
lay down certain conditions as regards 
duration of residence and even of lan- 
guage. If no disability can imposed 
on these two grounds a certain amount 
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of jtistihable legislation will be prevented. 
(Sir Samuel Soare.) Mr. Joshi, there is 
no intention under this paragraph of 
preventing a local body having its own 
qualifications for voting or for being a 
meioiber. That must he really a question 
of franchise. 

Mr. N M, Joshi.^ May I therefore 
suggest a change in the wording? You 
say: ** against statutory disabilities 

based upon domicile.” What you really 
mean is: “In the matter of domicile; 
in the matter of duration of residence ” ; 
that is, there is to be no discrimination, 
and one period laid down for Europeans 
and another period laid down for Indians. 
That is your meaning? 

Mr. Zafrulla Khan,'] There is no ques- 
tion of any period for an Indian. An 
Indian who was horn there would be pre- 
sumed to have an Indian domicile. He 
does not need to acquire an Indian domi- 
cile by residence in addition to having 
been bom there. 

Mr. N, M, Joshi, 

16.719. Is the condition of residence in 
a particular district or Province an un- 
justifiable one?*— If it is a matter of 
drafting X will look into it. Our inten* 
tion, I think, is clear, and we do not 
want to go further than our intention. 

Mr. K. M, Joshi,] I wanted to ask you 
a question which I have raised formerly 
in examining one of the witnesses. In 
India by a rule of the Foreign Depart- 
ment, Indians cannot be appointed to 
certain posts. The poste which I had in 
mind at that time were posts of those 
people who decypher Government codes. 

Sir Kcffi Singh Gowr.] The Cypher 
Bureau. 

Mr. N> M, Joshi. 

16.720. That has been done iby a rule 
of the Foreign Department. The 
Foreign Department has the power, per- 
haps, under certain legislation, to make 
such rules. This rule discriminates 
against Indians in favour of British sub- 
jects. I want to know whether the con- 
stitution which you are providing will 
prevent such kind of discrimination not 
against Britishers but against Indians. 
I am speaking of the Cypher Bureau in 
Ifidift. My question is that therle is 
definite discrimination against Indians by 
rule in India ?^-Let me say at once that 
I do not know about these rules at all. 
I do not know whether there is such a 


rule or is not. In any case it would he 
an administrative arrangement within 
the Department. 

Mr. M, jff. Jayaher. 

16.721. With all this talk of equality 
there are occasions when a country de- 
sires, this is a very ticklish question, that 
certain parts of the administration or ot 
industry should be in the hands •of its 
own nationals. That is the point I was 
putting to Sir Samuel? — It is the point 
which Mr. Jayaker was putting to me, 
but another point that is worth remem- 
bering is that the point which Mr. Joshi 
has raised now does not really come into 
this provision at all, because here we 
are dealing with statutory disability. 
There is no question of statutory dis- 
abilities here. 

Mr, N, M. Joshi. 

16.722. Disabilities which are imposed 
by statute or regulations made under a 
power given by statute. I am coming to 
that point now; I shall toll you how. 
In paragraph 3, sub-paragraph (vii) 
(c), you are giving power to the Gover- 
nors and the Governor-General to dis- 
criminate when there is a grave menace 
to the maintenance of peace and tran- 
quillity. Under that clause a Governor- 
General may make a rule that to certain 
posts Indians shall not be appointed, 
but that only British-born subjects shall 
be appointed, so this would be a statu- 
tory disability? — It might equally be the 
other way round, 

16.723. It may be the other way round ; 
it is quite possible; but you are giving 
powers to the Governor-General to dis- 
criminate not merely against any com- 
munity but even in favour of certain 
communities, and perhaps the point 
which I have raised about the Foreign 
Department rule may be brought in 
under this clause. In spite of your con- , 
stitution, the Governor-General may say 
that in employing Indians in the Foreign 
and Political Department there will be 
a grave menace to the peace and tran- 
quillity, and, therefore, certain posts in 
the Foreign and Political Department 
cannot be held by Indians?^ — In any 
case, I do not see how you can deal with 
it by statute. Anyhow, we do not pro* 
pose to deal with it by statute. Things 
of this kind must be a matter />f office 
administration. 
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Mr. Zafrulla Khan. 

15.724. If a provision of that kind 
were made by administrative rules, yon 
would have no objection to that.? — I can- 
not give an answer Yes or No to a ques- 
tion like that, because it must depend 
upon the case itself. 

15.725. Supposing the Federal Govern- 
ment made it a rule that certain posts 
for pertain reasons of secrecy or reasons 
of a political kind, should be held only 
by Indian-born Indians and that nobody 
should be recruited to those posts, would 
that be a kind of thing which you would 
think was discrimination and should not 
be permitted, or would you think that 
was the kind of thing which was done 
in the Foreign Department for certain 
reasons, and therefore should be per- 
mitted to the Federal Government, too? 
— should say the case must be judged 
on its merits. 

15.726. Would not uhe general provi- 
sion rule it out altogether? Where is the 
discretion left to any authority, the 
Federal Government or the Governor- 
General, or anybody, to say that in cer- 
tain cases and for certain reasons an ex- 
ception may be made?— Surely a dis- 
cretion must always reside in the head 
of any Department to say how his office 
shall he run. You do not deal with that 
by statute, either here or anywhere 
else. If it were found that the Minister 
or the head of a Department was making 
discrimination in the administration of 
his Department, then the case would 
come within the £eld of the Governor- 
GeneraFs special responsibilities, and he 
would have to decide. 

15.727. I am afraid there is some con- 
fusion between the two kinds. Sup- 
posing a Minister, in passing his orders 
or making any appointments which may 
be in his gift, actually makes discrimina- 
tion, no doubt the Governor-General 
would intervene and say ; You are dis- 
criminating and it is my special respon- 
sibility to see that that is not done,” 
and he can intervene? — ^Yes. 

15,728- What I am saying is 'would it 
be possible to have rules permitting dis- 
crimination for certain good and valid 
reasons, and would not this rule be auto- 
matically involved under the provisions 
you are putting in your Memorandum, 
whereas, on the other aide, there is the 
discretion that where discrimination may 
be desirable it would be permissible 
either with or without the permission of 


the Governor-General? Would not the 
effect of the provisions you want to put 
into the Constitution Act be that such 
things are automatically involved, even 
if the Governor-General has agreed that 
they are valid and there are good reasons 
for them? — I will look into the position 
again with my advisers, but my awn view 
IS very definitely that you cannot deal 
.with matters of this kind by Statute, 

“15,729. True; therefore, all we are 
pressing for is that your Statute should 
be so framed that this kind of discrimina- 
tion that may be desirable should not be 
ruled out automatically by your -Statute? 
— I see. I will take note of this point, 
and I will look into it again wiitb my 
advisers. 

Sir Austen Chamherlain. 

15.730. Secretary of State, could it, in 
your opinion, be held that the exclusion 
of a particular class from a particular 
office on the ground of the security of 
the State was discrimination within the 
meaning of your Paper? — ^No: it could 
not. 

Sir Austen OhamheTlain,"] As I under- 
stand the questions, they relate to some 
occasions in which the security of the 
country is involved, and, in that case, X 
should have thought that the necessary 
course could not -be held to be discrimina- 
tion. 

Mr. N. M. JoshL 

15.731. We were not dealing with in- 
dividuals. We are dealing with classes? 
— Sir Austen's point, which I accept, is 
covered by sub-clause (vii) (c). 

15.732. I want to know exactly wbat is 
the kind of soo-pe of discriminatory 
legislation which the Governors and the 
Governor-General will pass; what kind of 
legislation do you envisage where the 
Governors and Governor-General will 
have the power to discriminate between 
various classes of British subjects? — do 
not think we contemplate any legislation 
of that kind. 

15.733. Then why do you give power 
to Governors and the Governor-General 
to discriminate between various classes 
of His Majesty’s subjects ? — The object of 
this is “to deal with quite exceptional 
cases, Poll 06 cases, and so on. 

^ 15,734. I wanted to ask you one ques- 
tion about shipping. You are providing 
“^at there will be no Indian legislation 
insisting upon the employment of any 
people belonging to any race. You may 
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be perhaps aware that Indian crews are 
not allowed under some kind of rule or 
regulation of the Board of the Trade here 
to be employed beyond a certain degree 
of latitude. I want to know whether 
that kind of discrimination against 
Indian crews will he prohibited under 
the kind of provisions which you are 
making? — ^The particular case that Mr. 
Joshi mentioned, I think, deals with 
Lascars, and it is a regulation made in 
the interests of the health of the Lascara. 

15.735. Secretary of State, • your 
advisers tell you that it is a regulation 
made in the interests of the health of 
the Lascars, but 1 have knowledge that 
neither the shipping companies in India, 
nor the Lascars in India want that regu- 
lation. On the contrary they have been 
agitating for some years to see that that 
regulation is terminated. It does not 
serve any useful purpose because, if In- 
dians are not employed Malays and 
Chinese are employed in their place? — 
It is very diflSLcult to go into a detailed 
case of this kind. 1 would have said that 
it does not come within the question of 
discrimination at all. This was simply, 
rightly or wrongly, a health regulation. 

16.736. You are providing that there 
shall be no legislation passed discriminat- 
ing, and, if there is any discrimination, 
it will be reciprocal. The Indian Legis- 
lature cannot pass any regulation saying 
that British sailors should not be ena- 
ployed in the Indian coastal trai&c. 
Similiarly if Indian Lascars also desire 
that there should be no restriction on 
their employment, why should not such 
restriction be prohibited? — Mr. Joshi 
really is raising a case that 1 do not 
think oomes into these categories of dis- 
crimination cases at all. I am informed, 
and I will confirm my information, that 
it is a provision, first of aU, in the in- 
terests of health. We have no intention 
whatever of making it impossible that 
either the British Government or the In- 
dian Qdvemment i^ould issue health 
regulations, and, secondly, it is a case 
of private contract in which this con- 
dition, I am told, appears in the papers 
that are signed. 

16^737. My information i& that it is not 
private contract; it is a regulation of 
the Board of Trade here? — ^They are 
under the Indian Article© of Agreement. 
I should have used that phrase rather 
than the phrase private contract.*^ 

16,788. They are based upon the 
statute, the Kidian Marine Shipping Act. 


I do not wish to raise the particular 
question. I want to raise the Constitu- 
tional question, whether any discrimina- 
tion can be imposed against Indians. 
That was the point. I want to ask you 
now one question about these restrictions 
against British subjects following certain 
prohibitions. The point which I want to 
put to you is this, that by putting down 
safeguards for the benefit of a few in- 
dividuals as, for instance, Indians who 
will go to India as barristers, you are 
overloading the Constitution with safe- 
guards. On that point I want to draw 
your attention to this fact, that there 
are many Indians who come to England 
and acquire those qualifications. My sug- 
gestion to yon is this, that this very 
fact is a great safeguard, that there 
will be no legislation in India prohibit- 
ing them from following those profes- 
sions, and if that is a safeguard, why 
should you overload the Constitution 
with more safeguards to facilitate the 
British subjects following some of the 
professions in India? — The reciprocity is 
certainly a safeguard. I fully admit 
that fact, but you do want this insurance 
against the misuse of powers in the 
future. I hope they will not be misused. 

Mr. M, B, Jayaker, 

16.739. I thought you were not asking 
for any safeguard in your Memorandum 
as regards professional qualifications ? — 
We are not. Mr. Jayaker is quite right. 

Mr. N. M. Joshi. 

16.740. In your paragraph 6, sub-para- 
graph (ii) you say: “ preferably that the 
Ck)-nstitution should provide that no law 
or regulations made in India for the 
purpose of prescribing the qualifications 
for any given profession shall have the 
effect of disabling from practice in India 
on the strength of hie British qualifica- 
tion any holder of a British qualifica- 
tion ? — (Sir Malcolm Hailey.) We say 
it has been proposed. There is no con- 
clusion put forward in this Memorandum. 

Mt. Zafrulla Khan.'] The Secretary of 
State has not supported you. 

Mr. N. M. Joshi.] I am not suggest- 
ing that you have adopted it. I wanted 
to ask you whether the adoption is not 
really necessary at all, because there are 
many Indians who have acquired those 
qualifications, and the fact that Indians 
would like to follow those professions in 
India is a safeguard in itself. 
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Dr. B, B. Ambedkar, 

15.741. Just one question, Secretary of 
State, dealing with the exceptions in 
(c), Special Powers,” as I understand, 
the position is this : Generally speaking, 
the Legislature cannot pass a disoriin- 
inatory Act. I am speaking quite gen- 
erally? — Yes. 

15.742. Administratively the Govern- 
ment of the day cannot discriminate un- 
less it satisfies the Governor that there 
is no discrimination in fact? — No. 

Mr. M. B. Jayaher„2 The Governor- 
General. 

Dt B. B. Ambedkar, 

15.743. The Governor-General or the 
Governor, because the proviso refers -to 
both. That is theoretically and generally 
the position, is it not? — ^Yes. 

15.744. Now under sub-clause (c) the 
Governor-General will have the power to 
pass a legislative enactment making a 
discrimination if it came within the terms 
of this proviso. I mean, this power you 
give to the Governor not only for ad- 
ministrative purposes, hut also for legis- 
lative purposes? — It is the general power 
under Proposal 18 of the White Paper. 

15.745. Governing both; so that the 
Governor may discriminate although the 
Government may not? — For the preven- 
tion of any grave menace to peace and 
tranquillity. 

15.746. Yes. Now I want to ask what 
is the import of this. I will put one 
or two specific illustrations to see if that 
is what you mean. I suppose under this 
clause it would be possible for the 
Governor-Genera], by way of prevention 
of any grave menace, to say that cer- 
tain persons shall not be employed in 
the Army. Would it he open to the 
Governor to do so under this? — sup- 
pose theoretioaly it would be, but the 
case would be very remote in connec- 
tion with a grave menace to> peace and 
tranquillity, I cannot, for instance, 
imagine putting the concrete case which 
is perhaps in Br. Ambedkar’ s mind, a 
Governor-General saying that a proposal 
to start a unit endangered the peace 
and tranquillity of India. 

15.747. I am glad to hear that. That 
is what rather disturbed me?—! am not 
saying whether from a military point of 
view it would be a good or a bad plan 
but I cannot see that this would come 
within the'" scope of this safeguard, 

15.748. Nor would it come within the 
special powers of the Governor in this 


clause to say that the Depressed Classes 
shall not be employed in the Police P — 
No. ^ 

Mr. M. B, Jayaker. 

15.749. I suppose it is quite clear from 
what you say in paragraph (vii) sub- 
paragraph (c) that this power of passing 
discriminating laws which the Governor- 
General employs will not be extended to 
Clauses (b), (c), (d) (e) and (/) of his 
special responsibilities under Proposal 
18. It is only confined to Clause (a). 
Have J made my point clear? — Certainly. 

15.750. It is not oxteiide<l? — It is only 
confined to (a) here. Off-hand, I cannot 
contemplate the typo of legislation that 
might he necessary. I have not got any- 
thing in mind. I would have said you 
would have to take the i>ower both for 
legislation and administration. T can- 
not conceive off-hand of the kind of legis- 
lation that might even lie romotoly 
needed. 

Sir Hubert Carr, 

15.751. Secretary of State, I would like 
to get clear in my mind one or two 
points with reference to paragraph 3 of 
your Memorandum. It is pi’oposcd that 
the Constitution Act should (contain a 
general declaration, etc. That will not 
be so narrow as not to embody tho general 
protection given in Proposal 322, will it? 
Proposal 122 gives protection against dis- 
crimination and enablcis generally civil 
rights to- bo hold, but paragraph 3 seems 
to be mucli narrower — the general declar- 
ation which yon have mentioned in i)aru- 
graph 3? — Sir Hubert Carr must read 
the whole of the Memorandum tog(*th«U'. 
I think then he will find that, instead of 
Clause 122 ,we have something more speci- 
fically defined in -our Memorandum, 
namely, paragraph 3 (i), and then, in- 
stead of 123, again, wc malce our inten- 
tions more precise. We have done that 
for this reason,^ that as long as our in- 
tentions were in the general form ’n 
which they are in paragraphs 122 and 
123, Indians were very suspicious of 
them^ because they felt that we were in- 
definitely restricting the power of the 
Indian Government, but I understood 
that also British traders were suspicious 
of them because they felt that they were 
not precise enough. The main object of 
our ame^^ed proposals is to meet those 
two anxieties, namely, by making our 
proposals more precise, to remove 
suspicions both m India and amongst the 
trading oommuxLity here. * 
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Sir Huherl; Garf.] Thank you. That 
was what I wanted to get clear. It is 
only making it more precise. It is not 
narrowing it in any way. 

Mr. Zafrulla Khan. 

15.752. I do not know whether Sir 
Hubert put a question to the Secretary 
of State or made a comment, or if he 
did make a comment, whether it was ac- 
cepted by the Secretary of State. Sir 
Hubert Carr said : “I am glad to learn 
it is not for the sake of procedure and 
does not narrow the scope of Proposal 
122.*’ It definitely narrows the scope of 
Proposal 122? — It narrows the form, but 
let me put it in the form of a concrete 
case, and Sir Hubert will see how neces- 
sary this narrowing was. A man who 
becomes a bankrupt should cease to be 
the director of a company: that is the 
kind of case. It was necessary, there- 
fore, to restrict the provisions in such a 
way as to avoid preventing the Indian 
Government taking action. That I 
think we should all agree was quite neces- 
sary. 

Sir Austen Chamberlain. 

15.753. I understand, Secretary of 
State, you have not changed your pur- 
pose, hut you thought your original 
words were not ajit for the purpose — 
Certainly, the purpose remains just the 
same. 

Mr. M. B. Jwyaher. 

15.754. But in certain matters it does 
go beyond Proposals 122 to 124. For in- 
stance, regarding that much disputed 
clause (iv), the %pso facto clause, I find 
there is no provision in Proposals 122 to 
124 which has the same effect as this 
proposed clause will have ? — ^It is assumed 
to be in Proposal 122. 

15.755. It is assumed, you say, but it 
is not clear whether Proposals 122 to 124 
go the length of saying what you say in 
the proposed clause (iv)?' — ^No, it is just 
a case of that kind that shows the neces- 
sity of being more precise. 

Sir Euhert Carr, 

16.756. Then the commercial discrimi- 
nation, which ia a special responsibility 
of the Viceroy, will include such items as 
are set forth in your paragraphs 3 (i) 
and (ii)? — ^Yee. 

15.757. The next point I wish to ask 
you about is with reference to language. 
I fully recognise that the English lan- 


guage alone will not he sufficient to 
qualify anyone domiciled in the United 
Kingdom for all posts ni India, but is it 
intended that, English, as the official 
language of the Federation, ehall be 
sufficient, and that any other language 
test that may be required for a certain 
post shall be recommended by the Gov- 
ernor-General; any legislation allowing 
for an extra language shall be with the 
prior consent of the Governor-General? — 
By Clause 3 (6) we mean a man’s natural 
language. Wo cannot discriminate be- 
tween him and another man on the 
ground of his own language. When it 
comes to a question of changing the 
official language — is that Sir Hubert 
Carr’s point ? 

Sir Hubert Carr ] May 1 illustrate it 
by what is in my mind: Supposing there 
is a post in Madras: a man with know- 
ledge of the English language applies for 
it, and the Government passes legislation 
to the effect that nobody who does not 
know Telugu and Tamil, in addition to 
English, shall be eligible for that post. 
My suggeetion is that such legislation 
should be with the prior assent of the 
Governor-General, so that it may avoid 
any easy method of discrimination. 

Dr. Shafa^at Ahmad Khan.~\ He must 
have a knowledge of English in any case. 

Sir Hubert Carr, 

15,758. Yes; that is the official lan- 
guage?— Sir Hubert Carr will see that 
it X5 a difficult question to deal with 
by legislation; he would, I think, agree 
with me that a knowledge of certain 
Indian languages would be necessary in 
cserbain cases. I think we are all agreed 
about that. 

15,769. Absolutely? — That being so, I 
should have thought Lhe wisest way to 
deal with it was to deal with it in the 
general category of discriminatory cases. 
Take the case upon its merits with the 
Governor-General’s power and the 
Governor’s power to intervene in a case 
of definite discrimination. I think it is 
very difficult to deal with a case of that 
kind other than on its merits. 

Mr. Zafrulla Khan.'] Surely in the 
case that Sir Hubert put it could not be 
said that it was discriminatory. That 
would keep you out and keep mo out, 
and it would necessitate if you and 1 
wanted to apply for that post that iwe 
must learn Telugu, "Where is the dis- 
crimination ? 


1346 


MINUTES OF EVIDENCE TAKEN BBFOEE THE 


7° NovenibriSj 1933.] The E^ight Hon. Sir Samuel Hoare, Bt., G.B.E., \_Gotiiinued. 
C.M.G., M.P., Sir Malcolm Hailey, G.C.S.I., G.C.I.E., and Sir Findlater 
Stewart, K.C.B., K.O.LE., C.S.I. 


Mr. M, B. Jayaker. 

15.760. It is discrimination against the 
whole of India except Madras? — Does not 
that all go to show that yon had better 
deal with cases of that kind on their 
merits ? 

iSir Hubert Carr, 

15.761. I quite agree; hut in answer to 
Mr. ZafruUa Khan, that is exactly the 
kind of legislation which I gather is 
referred to m Clause 3 (vi). It might be 
discriminatory although not on the face of 
it discriminatory? — Paragraph (vi) deals 
with legislation. A case of this kind I 
think almost inevitably will be adminis- 
trative. 

Dr. B E. Ambedkar.'i Take, for 
instance, the case of a school teacher ap- 
pointed in a training school to train 
teachers who are to teach in vernacular 
schools; such a man must know the 
vernacular in order that he may be in a 
position to train the teachers who come 
there. 

Sir Hari Singh Oour,"\ And also in the 
case of an interpreter; he cannot be an 
interpreter unless he knows the language. 

Sir Hubert Garr. 

16.762. In putting the question I fully 
realised the difficulties, and that is why 
I asked whether it was intended that the 
Governor-General should give his prior 
assent rather than try to make a statu- 
tory rule which I think would be im- 
possible? — I do not think you can deal 
by prior assent, Sir Hubert. I think in 
nine hundred and ninety-nine cases out 
of a thousand it will not be a case of 
legislation at all; in fact, I am not sure 
that in a thousand cases it will not be 
administration. That being so, I think 
you must depend upon the case being 
dealt with on its merits by the Governor- 
General and the Governor under their 
special responsibilities. 

Sir Hari Singh Gour, 

16.763. But are they not special cases 
of discrimination? — think they are, I 
think they always should be; but sup- 
posing unscrupulous people used them as 

lever for making political discrimina- 
tion, then it would be a case for the 
Governor to intervene. 

Dr. Bhafa? at Ahmad Khan, 

15.764. These caees are purely adminis- 
trative acts, and you cannot expect the 
Governor-General to intervene in these 
matters. 


Sir Hubert Garr. 

16.765. The next point I wished to ask 
was, when an aggrieved party, Indian or 
English, goes to the Governor-General, it 
was suggested by the Associated 
Chambers of Commerce that that 
aggrieved party should have tlie right to 
demand an Inquiry, and the evidence 
rather went, if I may remind you, to the 
effect that perhaps it was not wise to 
allow them to demand an Inquiry. But 
would the proposals envisage some refer- 
ence to the possibility of an Inquiry 
being ordered as I would suggest, that 
if, as we hope, matters run smoothly, 
and perhaps for two or three years there 
will be no cases brought to the notice 
of the Governor-General, then when a 
complaint is made unless some reference 
to lus power to direct an Inquiry is made 
in the Act such a method of prococlure 
might be overlooked? — T am not myself 
very much attracted by the idea of put- 
ting the possibility of an Inquiry into the 
Constitution Act. The Governor-General 
is free to have an Inquiry when he thinks 
fit; his hands are untied, and I would 
have thought myself from tho iioint of 
view of British traders they would be 
unwise to insist upon one particular kind 
of Inquiry. The mere fact of mentioning 
it in the Constitution Act might make it 
appear to be the normal course to bo 
taken, and I should have thought that 
from their point of view the normal 
course had much bettor be something of 
a more expeditious character. Wh<vi you 
talk about an Inquiry in an Act of Par- 
liament it means rather a formidable 
affair; a number of people are appointed, 
taking weeks, it may be months, to come 
to a decision and so so. I should have 
thought myself (I do not want to 
dogmatise upon a point of this kind) that 
elasticity and freedom in the hands of 
the Governor-General were really the 
better course. 

15.766. My point in asking the Secre- 
tary of State whether he would consider 
that is because the complaint, for in- 
stance, might be against a Minister, and 
it is obvious that no inquiry could be 
brought about except by appointing 
probably a High Court Judge or somcj- 
body of that kind in an independent 
position, and it is just to indicate the 
possibility of an Inquiry. Otherwise 
one is a little inclined to fear that after 
two or three years of plain sailing and 
a complaint is made, the Governor would 
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very naturally ask his Minister if there 
was any reason for the complaint, and if 
he told him No he might he satisfied? — 
We can certainly take the point into 
account. As I say, I am not much 
attracted by it, but we can discuss it 
later on. 

Mr. M, B. Jayaker,'] I want to ask 
Sir Hubert Carr in the interests of the 
British trader which he thinks is better . 
that the Governor should decide this 
question after making a summary in- 
vestigation or that there should be an 
open public Inquiry where evidence 
should be given on both sides, and 
agitation will grow up on both sides. 

Sir Buhert Oarr, 

15.767. In answer to that, I would saj 
the class of Inquiry I had in mind was 
the Governor appointing one man in 
whom he had confidence to go and in- 
vestigate the cause of the complaint, 
which might lie three or four hundred 
miles away from the Governor’s seat? — 
He can do that, I would say that would 
be a much more expeditious way than 
having something in the nature of a 
Royal Commission or even a Joint Select 
Committee. 

15.768. Now may I refer to the position 
of Dominion subjects in India, As I 
understand it, India will have the right 
to make agreements with the Dominions 
with reference to tlie entry of their sub- 
jects, but I am referring to those 
Dominion subjects .who are already in 
India holding positions. I imagine that 
those men when they go on leave, for in- 
stance, will have the right of re-entry 
irrespective of any arrangements which 
may be made between India and the 
Dominion thereafter? — I 'think in cases 
of that kind there must be an agree- 
ment. I have made enquiries, and jwhat 
I understand happens in Australia is 
that the return of people from leave is 
not regarded as a new entry. They have 
a system of passes that admit of that, 
and I imagine that that is what would 
happen in the Indian case as well. 

15.769. Then there is no reference in 
the Memorandum to the question of con- 
fiscation which is referred to in para- 
graph 75 of the Introduction. I take it 
that that will be a special Part of the 
Act, but it does not come under this pro- 
posal? — ^We have always assumed that 
somewhere in the Act there should be a 


Clause prohibiting confiscation, expro- 
priation, and also dealing with compen- 
sation. 

Dr. Shafa^ai Ahmad Khan, 

15.770. That will be in the Act? — ^I 
think so, probably. 

Sir Hari Singh Gowr,'] One of the fun- 
damental rights, perhaps. 

Dr. Shafa'at Ahmad Khan.'] Yes. 

Sir Hubert Carr. 

15.771. Then may I refer to a question 
.which I was allowed to ask as a supple- 
mentary question yesterday regarding 
the position of the professions. The 
British community in India do feel that 
this is really a very important matter, 
and while recognising the dfficulties 
which you pointed out yesterday, I 
would suggest that it might be possible 
to arrange that qualifications received in 
England for the identical purposes for 
which future Indian Legislatures might 
demand qualifications should carry in 
India? — Sir Hubert means, does he not 
that the basic qualifications should be 
accepted on both sides? 

15.772. On both sides, yes?— Yes. Then 
that there should be a latitude for im- 
posing reasonable local conditions over 
and above that? 

16.773. Yes. We feel that there could 
be no objection to that. It must be 
necessary that there may be certain over- 
riding qualifications required by Indian 
Legislatures, but what the British com- 
munity particularly wish to avoid is that 
having gained qualifications for a specific 
object here, when they go to India 
to practise, to put into action that 
object, they should not have occasion to 
qualify under Indian rules? — That would 
appear to me to be a very reasonable 
request. The diflB-culty is to put it into 
a iwecise form without unduly tying the 
hands either of the British Government 
or of the Indian Government. Sir Hubert 
has been kind enough to give me a form 
of words. I will look into that form of 
words. Offhand, I do not think it quite 
meets his point, but I think it is the 
general desii*e of everyone that it should 
not be necessary either for an Indian 
coming to Great Britain or an English- 
man going to India to have to do all his 
basic examinations over again, taking an 
extreme case, but that there should be 
this latitude for local conditions. 
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Mr. jjtl, B, Jayal'er. 

15,774. I hope the Secretary of State 
will make it clear at some stage that he 
does not regard conditions like that as 
discrimination. Take, for instance, the 
case in this country; you may make it 
necessary that any person .who comes to 
practise here as a medical man should 
know English. That would not he re- 
garded in India as a discrimination be- 
cause it is a necessary condition which 
makes for his living here. Therefore I do 
hope the Secretary of State will make it 
clear that when he uses the word dis- 
crimination he has not in view condi- 
tions of this character. For instance, a 
police officer should know Mahratti if he 
is working in the Mahratta country, or 
the of that district? — ^Yes; I 

agree h Jayaker that somehow or 
other we have to make a distinction be- 
tween discrimination and necessary 
qualifications. 


Sir Hubert Oa/n\ 

15.775. There are many points of very 
deep interest, of course, to the British 
community in India in connection with 
this question, hut from Section 29 of the 
White Paper I understand that it is the 
intention of Government to lay down in 
the Act that British subjects trading in 
India shall in no case be m a less favour- 
able position than Indians. That is the 
(principle for which we strive, and 1 
should like to know whether it is accepted 
in the White Paper.? — The principle of 
paragraph 29 of the Inti’oduction? 

15.776. Yes.? — ^That is certainly so, and 
our proposals are based upon this theory 
and practice of reciprocity. 

Sir Hubert Carr.] That is all I have 
to ask, my Lord Chairman. 

Chairman.} Thank you very intich, 
Secretary of State; that concludes your 
evidence. 


(The Witnesses are directed to withdraw.) 


Evidervee given on this day by witnesses other than the Secretary of State 
for India and his.advisers is printed for convenience in Volume 11^. 
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APPENDIX C. 

Question by Sir Nripendra Sircar relating to the High Courts and Supreme 
Courts^ together with the reply of the Secretary of State for India 
thereto, 

1. In answer to a question put by me, namely Question 6581, the Secretary 
of State stated that, Broadly speaking it is the case, that so far as the 
superior officers are concerned, their pay, pension, promotion, posting and 
even a vote of censure on their conduct, were beyond the competence of 
the Ministers.^^ As in the opinion of the framers of the White Paper it 
is necessary to keep the superior services free from local politics and com- 
munal iuliuences, which vieiv has led them to encroach so severely on full 
provincial autonomy, will the Secretary of State state why the Provincial 
High Court, their judges and officers and the subordinate judiciary do 
not require the same protection which has been considered essential for 
the sujperior services generally? 

2, Is it not the fact that under the White Paper proposals financial control 
of the High Courts has been left wdth the Provinces, and if the High Court 
requires an extra Deputy Registrar, or more ministerial officers or increase 
of staff or provisions for accommodation for trials of cases for juries, or 
witnesses, etc., the money required for the purpose will be subject to vote 
of the Provincial Councils for supplies for the High Court? 

3. If the relations at the present moment between the High Court and 
the Executive have been fairly harmonious, although financial control is 
in the provinces, is it not the fact that the administration is now a reserved 
subject, and neither the Governor nor the Meniber-in-charge of this reserv^ed 
department belongs to any political party? 

4. If under the new constitution the Governor of the old regime is 
replaced by a Ministry likely to be dominated, at least m the opening years 
by oommunal feelings, will nob the situation be completely changed? 

5, Does not the Secretary of State think that a provincial Government, 
dependent on the votes of one community or another, will have the incentive 
as also the means of directly or indirectly putting pressure on the judges? 

6, Is the Secretary of State aware that in March, 1922, because the 
Patna High Court had appointed -a Deputy Registrar who was not a Beharee, 
the High Court Judges were subjected to extremely virulent attacks led -by 
Babu Nirsu Narayan Singh and helped by Honourable Mr. Ganesh Dubt 
Singh, who is now a Minister of Behar? 

Is the Secretary of State prepared to circulate the proceedings of the 
Bihar Legislative Council for the year 1933, Vol. IV, pages 1086 to 1113 
and 1857 to 2027, to the members of the Select Committee, so thafi they 
can have an idea of the realities of the situation in India? 

7, Is it the fact that Honourable Mr. Hammond on this occaaion pointed 
out to the Council that the High Court has been drjbgged in the mire, and 
is it also the fact that in spite of all endeavours of Messrs, Hammond and 
Allanson on behalf'of Government, Babu Nirsu Narayan’s motion was carried 
and the High Court grant was reduced? 

8. White Paper proposals provide for certification by the Governor of 
High Court expenses after consultation with his Ministers. Is the Secretary 
of State aware that in 1922, in connection with the incident referred to, 
when the Governor had even larger powers, he did not use his powers of 
certification ? 

2 X 


19365 
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9. Is the Secretary of State aware that the High Court grant having been 
reduced as stated above on the 3rd April, 1922, Honourable Mr. McPherson 
moved that the Debar Council do assent to a supplementary demand? Js 
it the fact that he regretted the virulent personal attacks made on High 
Court Judges? Did he that the XDO'Sitioii of the Pligh Court has been 
dragged in the mire? 

10. Does the Secretary of State think that Honourable Mr. McPlierson 
correctly summarised the situation when he stated that The Council had 
dragged into the debate a discussion of the personnel of the High Court 
Judges themselves, that the Go-uncil wore making ib clear that this tunc 
the High Court would be li‘t off with a reduction of Es. 1,000 only, hut if 
their wishes were not gratified they would take a bolder and more serious 
step. They would bring forward a motion that the whole -of the voteable 
grant of the High Court should be reduced? 

11. Is it not the fact that Honourable Mr. McPherson gave an assurance 
that if the motion were withdrawn Government would represent to the 
High Court the strengfcli of the feelings of the Council and would ask them 
to reconsider the question, viz., of appointing a Bebareo as Deputy- 
Hegistrar, but Dabu Nirsu Narayan Singh refused to withdraw the motion, 
and, on a division, it was carried by a majority? 

12. It is not possible to condense in a few questions proceedings on the 
two occasions referred to, which cover about lOO pages in print, hut will 
the Secretary of State agree with the view that the state of affairs di.s- 
closed by the debate would be simply impossible in his own country ? 

13. Is it not the fact that during the speeches Honouorable Mr. Justice 
Coutts was accused of telling untruth as to why the particular Boharoo was 
not appointed Mimsiff, and that the Chief Justice was attacked in 
various ways? 

14. If the Secretary of State thinks that this is an isolated instance of 
pressure being iput on the Judges because one community insisted on 
appointments being made from thoir members, is he prepared to get a 
statement of the Chief Justjco of tlio Patna High Court on tlie question 
whether it is not the fact that up bo the pre.sent moment on every possible 
occasion pressure is attempted to be put on the High Court? 

[Note . — The interrogator is not suggesting that this oomiminal rancour 
over appointments is confinod to Debar.] 

15. Is it the fact that very recently a non-BoJiarec Judge has been 
appointed for the Patna High Court, viz., Mr. Justice Agarwalla, in spite 
of great pressure being put on the Chief Justice for recommending soxno 
member of a particular community? 

16. Is it the fact that this was immediately followed l)y iiotice of motion 
being given in the Debar Legislativo Council, for discussion of tho adminis- 
tration of the High Court? 

17. Under White Paper proposals — The Judges of tlio High Court will 
continue to be appointed by His Majesty,’* Is it the fact that in actual 
practice recommendations are made by the Local G overn men b an d the 
respective High Courts? If the High Court will refuse to comply with tho 
demand of the Provincial Ministers — is there not the probability of history 
repeating itself, and of the High Court grant being rejected or reduced P 

18. Has the notice of the Secretary of State been drawn bo tho incident 
relating to the house of the then Chief Justice of Bengal, Sir Lancelot 
Sanderson, now Right Honourable Sir Lancelot Sanderson, a Member of 
the Judicial Committee — an incident which took place during the Governor- 
ship of Lord Ronaldshay, as he then was? 
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19. Is it not the fact that although the house meant for the Chief Justice 
had been partly constructed and its abandonment meant loss to Govern- 
ment, yet money was refused for its completion because the Calcutta High 
Court had recently altered the rules about the preparation of records of 
appeals, .which involved loss of money to- vakils practising in the High 
Court P 

20. Docs the Secretary of State agree with the statement; that the Chief 
Justice of Bengal was punished and deprived of his house, by a Council 
having in it many lawyers, simply because the new rules provided that 
records should be departmcntally prepared instead of being prepared by 
lawyers ? 

21. Is the Secretary of State prepared to recommend to Joint Select 
Committee to examine the right Honourable Sir Lancelot Sanderson, who 
is now in England? 

22. Is it not the fact that in this case also Lord Ronaldshay did not 
exercise his powers of Certification; and does not the Secretary of State 
think that the provisions in the White Paper about certification of High 
Court expenditure by the Governor after consultation with his Ministers, 
is a paper safeguard which will be whoUy ineffective in the actual practice? 

23. If the scheme of the unanimous report of the Statutory Commission 
is accepted, with the result that matters like those indicated in previous 
questions will be discussed in the more remote and detached atmosphere 
in the Centre, will not that bo more conducive to maintain the complete 
independence of the High Courts than the scheme under the White Paper 
.which places financial control in the pro-vinces? 

24. Does not the -Secretary of State think that it will make all the 
difference whether such matters were discussed: — 

(1) 111 the Provincial Council, as provided under White Paper scheme. 

(2) In the Federal Assembly in the presence of representatives of 
other Provinces — as under the sclienie unanimously reported by the 
Statutory Commission? 

25. Taking a hypothetical case, supposing the Council of a Province 
dominated by Hindus, reduces grant for the High Court because some 
Muslims have been given appointments, and the Ministers are of opinion 
that the Governor should not exercise his power of certificiition — Does the 
Secretary of State think that the Governor will actually repeatedly exercise 
his powers of certification in opposition to the Ministers? 

26. If the Secretary of State thinks that the situation .assumed in the 
preceding question is not likely to arise, will he kindly state whether it is 
not the fact that the disgraceful attack on the judges of the Patna High 
Court were based on : — 

(1) The new appointed Deputy-Registrar was not a Beharee. 

(2) There were too many non-Beharees in the Accounts Department in 
the High Court; and 

(3) Some of the Munsiffs, recently appointed, were not Beharees. 

27. Is the Secretary of State aware that High Court Judges and their 
administration have often been attacked in Provincial Councils on various 
ostensible grounds, where the real reason has been the appointing of officers 
from a particular community? 

28. The Secretary of State has been infonned by the Moslem delegation 
that they favour the White Paper scheme as regards financial control of 
the High Courts being left in the Provinces. Is it not the fact that the 
only Moslem Chief Justice in India, namely, the Chief Justice of the 
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Allahabad High Court is very strongly opposed to tho White Paper Schoino 
m this respect? 

29. The Report of the Statutory CoiniiiiRsion points {)nt ‘Mf Llio re- 
adjustment of provincial boundaries rosiills in the carving out of additional 
Provinces, other cases may arise in Mdiicdi one High Conrl. oiigiit to starve 
more than one provincial area and our solution prevents Irosh (liirnnill-y 
arising from this cause” (pai*agiaph *117). Ls it nob tho fact that at the 
present moment Calcutta High Court is the only High (.^oni l ctinconiod 
with two Provinces, namely Bengal and Assam, \Vhori*as in i innuHiate 
future we are likely to have two more instances, viz., in conno<‘ti(jn vilh 
Sind and Orissa? 

30. Is it not the fact that at present tlie Calcutta lligli (^ourt is muhM* 
the administrative control of the Covernmonb of India, hub iindor tho 
financial control of tho Government of Bengal and is it nob bho fact that 
the scheme of the Statnlory Commissioners roinovos this anomaly? 

31. Has tho Report of Lho Statutory Ooinmissioii failed io consider argu- 
ments, (which have induced the framers of tho White Paper favour to 
financial control in the Provinces? If so, will the Socrotary of State kindly 
state thorn? 

32. Does the Socrc'tary of State consider that tlio scdiomo of placing pro- 
vincial High Courts under the control of tho Central (hivi'nimcMi t is un- 
precedented? If so, will ho kindly refer bo tho Canadian (‘onstitui-ion ? 

33. Is it not the fact that the Statutoiy Coinmissionors c*a,rofiilly <ion- 
fiidered all arguments which could ho advaiK’O-d against tlieir eonclusion, hut 
arrived at definite conclusion that eonsidoratiim -for central <‘ont.rol far out- 
weighed the difficulties urged against it? 

34. Is it not the fact that tho Chief Justices of tho Punjah High Court, 
tho Allahabad High Court, the Patna High Cinirl., tho Bombay High (lourb 
(and that of the Bengal High Court as appearing in tho dopositioii of ih<^ 
Chief Justice before tho Statutory Commissioners) aro all in support of tho 
above-named conclusion of tho Statutory Cominissionors? (Tho int<u*rgator 
is not aware o-f the views of the Madras High Court.) 

35. Aro there any insurmountiihlo difficuliios in making tho High Courts 
responsible for appointments or for rocommouding for apiioiubmen ts to 
subordinate judicial posts? 

In any case is it not tho fact that there are no serious difficulties so 
far as purely judicial oflB.cei’s arc concerned? 

36. Will the Secretary of State kindly state what are the difficulties and 
how they can be removed? 

37. Is it not the fact that subordinate Judges have jurisdiction to try 
suits of any value however large? Is it not tho fact that more than 00 per 
cent, of title suits and suits relating to money, etc., tiro tried by subordinate 
Judges and not by District Judges? 

Is it not the fact that the subordinate Judges are rocruitod by promotion 
from Munsifl — ^who are Civil Judges, with limited pecuniary jurisdiction? 

38. Is it not the fact that tho Munsifts have no Criminal jurisdiction 
whatsoever, and that out of the Subordinate Judges a very limited number 
are vested with authority to try serious Cases? 

39. Does not the Secretary of State think that the High Court which 
has to deal with the work and to consider the judgments of these subordinate 
Judicial -Officers is far more competent to Judge of their merits and com- 
petence, than the Executive Government? 
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40. The considerations which apply in case of members of Indian Civil 
Service and superior services being kept free from i)olitical influences do 
they not equally apply to the subordinate judiciary? 

41. Does not the Secretary of State think that the impartiality of the 
High Court in giving advice would provide a valuable check on transfers, 
appointments^ etc., being influenced by communal or political considerations 

42. Does the Secretary of State find it difficult to realise, that a situation 
may arise where all or most of these subordinate officers may be appointed 
from one political camp, be it Hindu or Muhammadan, and Congress or 
non-Congress ? 

43. Does the Secretary of State think that such an undesirable con- 
tingency has been amply provided for by the Public Service Commission? 
If so will lie kindly state what control can the Commission exercise for 
instance if they are required to select 10 suitable Officers from Hindus 
only? 

Will they have power to tell the Government that they will refuse to 
select from Hindu candidates only — and some Muslims ought to he 
appointed? 

44. Is the Secretary of State aware that in the subordinate services, 
including the Judiciary, there is widespread apprehension, that they are 
being thrown over to iioliticians ? 

INoic . — If the Joint Select Committee think that in framing some of 
the preceding questions the interrogator is labouring under an exaggerated 
notion of the danger of oommunalism, and of the danger of the services 
coming under the undesirable influence of politicians, and that he is show- 
ing but little faith in the Ministers who will be his countrymen — he begs to 
point out, that such basic assumption is not his, but of framers of the 
White Papers, who have protected the members of the services recruited 
by the Secretary of State from being unduly interfered with by politicians. 
The interrogator respectfully submits that if the officers recruited by the 
Sccretai'y of State require safeguarding to an extent which is hardly con- 
sistent with the real provincial autonomy — similar considerations, to be 
consistent, should apply to the High Court, its officers and subordinate 
Judiciary as well. The purity and impartiality of British Justice has so 
far been the moral foundation of British rule. It seems to the interrogator 
that while the frame l*s of tlio White Paper are only too anxious to protect 
the Indian Civil Service and the Police, they seem to be under the im- 
pression that there is no danger in allowing Judicial officers and adminis- 
tration of justice being left to the mercy of politicians.] 


Reply hy the Secretory of State for India. 

I think it will he convenient if I give a comprehensive answer to Sir 
Nrlpendra Nath Sircar’s 44 questions. 

His questions are directed to urging that the proposal of the Statutory 
Commission that all the Provincial High Courts should be placed directly 
under the administrative and financial control of the Central Government 
should be adopted in preference to the proposal in the WHiite Paper whereby 
each High Court is (as at present, with the single exception of the Calcutta 
'High Court) to bo controlled financially and administratively by the Pro- 
vincial Government. He supports his contention hy giving details (with 
his comments) of four occasions on which advantage has been taken by 
Provincial Legislatures of tho voting of the supply required by the High 
Courts to criticise those Courts or their Judges on various grounds and on 
two occasions to mark their displeasure by rejecting various items of supply 
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required for the High Courts. He anticipates that such iiicklonts will be 
likely to occur in an inteiisifiofl form under the new Constitatioii. 

Ho urges further, appiirontly as a separate point, that the apiiointnient, 
promotion and general control of the Hubordinato Provincial Judiciary 
should be vested in the High Courts rather than in the Pi (>\ nunnl Chivcru- 
incnts themselves aided by then* Puhho Sorviec Connnissions. 

I must point out in the first place that Sir Nripoiidra Sircar’s quest ions 
show that he is labouring under a inisapprehonsion as to the (dr<‘c;t of tlu^ 
Qjp V/Jiitc Paper in a particiilai which is material to tliis argu- 
ment. Ho o\idently assumes that the supply for the High Courts is still 
to he vo-ted by the Provincial Logislaluros and that the corl ifieaiion by ihe 
Governor refoired to in this connexion in paragrapli OS (in) of tin' Whit*' 
Paper is of the same natnr*' as tlie (*('rtifica.tioii and consequent restoration 
of a rejected demand under s. 721) (2) (o) of tHie existing (h>vernmeni of 
India Act, and he fears that, as in the past, Govoniors will !)<‘ found un- 
willing to exercise this pow^oj* of ceiTifieation when feiding in the Legislatur*' 
is strong. 

Under paragrapli 98 (iii) of the White Paper not only the salaries and 
pensions of the Judges of the High Couris, hut all the e\pen(litnn' requinsl 
for the inaintonaiicc of those Courts (mclu<ling, o.g., the salary required for 
an extra Deputy Registrar or any other increase of snhoiMlinate stalf) is 
to he included in tlio non-voted items of the Provincial Hiulgc't. The certi- 
ficate of the Governor eonteni plated by thc^ Wliito Ihtper in tins comik'Xiou 
is a certificate that lie is personally vsatisfied that the ('xpenditun' so in- 
cluded is necessary, Such a certi(i(‘al'(' is to he given nfler <‘onsul tntion willi 
his Ministers, but in giving it the Governor iwill lie lu no way hound hy his 
Ministers’ viows. If, tliereforo, sueh a situation arose as that conUunpIaled 
by Sir Nripendra Sircar, and Ministers, a(‘iting under pri'ssure troui Mndr 
supporters in tlio Legislature, attempted to iirg*^ upon the Governor, for 
communal or any other reasons, that illegitiinat** pr<‘Hsnni sliouhl hi' put 
upon the 'High. Court liy the Wi'apon of rednedng the expeiuli tiir*' winch I In' 
Judges had estimated as needed for the f^tnirt’s rc'quir<Mn<»nts, 1 am <‘ntilled 
to assume that the Governor would he aw^•lr<' of tlie fa(‘ts of the sii.uaiion 
and would not ho deflected hy partisan eoiisklerai ions from a just am! proper 
view of his duties in relation to tiu' inainteuane*' of tin'. Court, 

This explanation seems to mo to destroy to a large extent, if not <uitin*ly, 
the foundations upon which most of the questions are based. On the gem'rnl 
question of the advantages and disadvanlag<'s of Central eoiitrol of tin* 
High Courts, T cannot, at this stag*', ad<l anything to the statmuent of tiu' 
case I presented to the Committee in paragrajihs 14-21 of my imunoriiiHliiiu, 
published as Record No. 3, dated 27tli July last. 

In the same memorandum (paragraphs 3, 4 and 11-13) T showed that there 
were, in xny opinion, very strong arguinonts in favour of the course which 
Sir Nripendra Sircar advocate's iu T'ospoct of the control of the Ruho-rdinate 
Judiciary by the High Courts, and L have no <10111)1 that, the Oornmitk'c will 
give this matter their earnest attention. I must, however, |)oint out to 
Sir Nripendra Sircar that, as indicated in paragraph 2f) of my nuuTioranduiu, 
there would bo grave difficulty in entrusting High Courts with c-ontrui <»\er 
the Provincial Judiciary if tlie High CJourts tlu'nisolves w<'i’e to be placed 
under the administrative control of the Fixh'ral Government. 

I Ixave only to add that 1 am, of <‘onrse, <pnte willing to make available 
to any member of the Committee who wishovS to (‘*)usult them the proceedings 
of the Bihar Legislative Council to wliieh Sir Nripendra has drawn atten- 
tion. 
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